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NOTE. 


This  the  first  Supplement  to  Deering's  Annotated  Codes  and  Stat- 
utes of  California  contains  the  decisions  of  the  Supreme  Court  of 
California  from  and  including  volume  sixty-five  to  volume  seventy- 
seven  California  Reports,  and  the  Statutes  of  the  State  Legislature 
passed  at  its  sessions  in  1887  and  1889.  The  same  general  plan  of 
arrangement  has  heen  pursued  as  was  adopted  in  the  main  work. 
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POLITICAL-  -feOPE. 


Notes  ov  DEdsions  Affligable  to  SsotiozC  L*'*    . 
7.    One  QnlawftQly  aHwrniiTig  and  ex-    estopped,  in  an  action  bijn;^  jBgainst  him  for 
ercising  the  public  functions  of  aif  office  as  the    the  usurpation,  to  deny  f h$  eci^lcnce  of  the 
le  were  defined  in  a  repealed  statute  is     office:  Ex  parte  Hensftaw,  73C<il.  436. 


10*  Holidays, 

Sec.  10.  HolidayB,  within  the  meaning  of  this  code,  are  every  Sunday, 
the  first  day  of  January,  the  twenty-second  day  of  February,  the  thirtieth 
day  of  May,  the  fourth  day  of  July,  the  ninth  day  of  September,  the  twenty- 
fifth  day  of  December,  every  day  on  which  an  election  is  held  throughout  the 
state,  and  every  day  appointed  by  the  President  of  the  United  States,  or  by 
the  governor  of  this  state,  for  a  public  fast,  thanksgiving,  or  holiday.  If  the 
first  day  of  January,  the  twenty-second  day  of  February,  the  thirtieth  day 
of  May,  the  fourth  day  of  July,  the  ninth  day  of  September,  or  the  twenty- 
fifth  day  of  December,  fall  upon  a  Sunday,  the  Monday  following  is  a  holi- 
day. [Amendment  approved  March  1, 1889;  StatvUs  and  Amendments  1889^ 
JP;  to  take  effect  from  and  after  its  paasage.'l 

Notes  of  Deoisions  Applicable  to  Sbotions  13-329. 

18.    Equity  will  not  set  aaide  a  Judg-  FoMessory  act  of  April  20,  1852,  in  so  fax 

mant  on  the  ground  that  the  complaint  was  filed  as  it  regulates  the  rights  of  parties  in  posses- 

on  a  legal  hohday,  when  there  is  no  averment  in  sion  of  public  lands  of  the  United  States,  was 

the  bill  and  nothing  in  the  record  to  indicate  not  repealed  by  title  8  of  the  Political  Code, 

that  the  debt  for  which  the  judgment  was  given  and  is  not  within  the  provisions  of  this  section: 

was  not  justly  due,  and  when  it  appears  that  Oraj^  v.  Dboony  74  Gal.  608. 
the  applicant  for  equitable  relief  nad  ample 

opI)ortunity  in  that  action,  and  negligently  10.    Fences. — The  acts  of  April  27,  1855 

omitted  to  make  the  point  now  relied  on  by  and  April  3, 1860,  concerning  lawful  fences,  are 

him:  Peieraon  v.  WeUabein  Bros.,  S5  CaL  42.  continued  in  force  by  this  section:  Meade  v. 

WaUon,  G7  Cal.  591. 

18.    This  section  repeals  the  revenue  act  Charter  of  Sacramento:  See   Peofple  v. 

of  May  17, 18G1,  so  far  as  its  operation  as  a  gen-  Ckuue,  70  Cal.  504. 
eral  law  is  concerned,  but  so  far  as  this  act  was 

incorporated  into  and  became  a  part  of  the  51.    Citiaensliip.  —  "Thetermhas^uitea 

charter  of  the  city  of  Sacramento,  it  was  con-  comprehensive  meaning.    It  includes  citizens 

tinned  in  force:  People  v.  Olune,  70  CaL  604.  of  the  state  and  citizens  of  the  United  States, 
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and  these  include  political  and  civil  citizens,  —  when  the  sessions  were  nnnsnally  lonff  are  not 

electors  and  non-electors  ":  Lyons  v.  Cunning-  **  extra,"  and  a  resolution  at  the  end  of  the  ses- 

IvDLmt  66  Cal.  43.     A  person  may  be  a  citizen  of  sion  voting  additional  pay  therefor  comes  within 

the  United  States,  though  not  of  an  age  to  article  4,  sections  31  and  32,  of  the  constitution, 

qualify  him  to  be  an  elector:  Id.  prohibiting  a  gift  to  any  person  of   public 

x«a  J.I             A      •  •           *     1.  nioney,  or  extra  compensation  to  any  public 

56.    Expatriation.  —  A   citizen    of    the  officer  or  servant  after  service  has  been  ren- 

Umted  States  may  renounce  his  allegiance  and  dered:  R<^ina(m  v.  />i*jifi|(unreported),  decided 

become  a  citizen  of  a  foreign  state  or  kingdom:  Deo.  10  1888. 

Brown  v.  Dexter,  66  Gal.  39;  and  the  tailing  *        *      ' 

an  oath  of  allegiance  to  a  fereign  state  is  an  act  323.    Taldng  efEbct  of  statute:  See  San^ 

of  expatriation:  Id.  ^  Cna  Water  Co.  v.  Kron,  74  Cal.  222. 

fJ!I*    CitizenB.^  A  person  born  in  a  foreign       335     The  amendment  of  1880  to  section 

state,  wDose  latner  was  once  a  citizen  01  the  q^or  ^t  j.u«.  -d^i;*.;^.!  n^^A^    .^^r.:.:../*  4^i>tt4i  • 

United  States,  but  rtnounced  his  allegiance  ^^^  ^l  *^®.  ^^^^^^^  ^^'  requiring  that  a 

w«!!r*i:r^i  •  It.    <  JL  u  ^  •    »i«j»iauv«»  person  desinng  to  purchase  any  portion  of  a  six- 

before  the  birth  of  such  person,  is  not  a  citi-  \^^^^  ^^  thirty-siith  section  i&U  state  in  his 

zen:  Brown  v.  Dexter,  66  Cal.  39.  ^^^^  ^^^  J^  ^  ^^  ^^^^  ^^^^ler  thereon, 

230.    De  fiacto  ofacer  cannot  recover  the  does  not  operate  retroactively  to  invaUdate  an 

salary  annexed  to  the  office,  as  the  salary  is  application  preyiously,  filed  m  which  no  such 

incident  to  the  title  to  the  office,  and  not  to  its  ?**^"^2^J*L^*J^^^®^«^^^®'  *^"  section:  DO- 

occupation  and  exercise:  Burke  v.  Edgar,  67  *^  Y'  ^f^pTKiy^  Cal.  267. 

.«\*9bV.l  Bepeal  by  implication  of  statutes 
226.  Term  of  offloe.  —  The  seats  of  t^e,  xT^t  favored;  and  where  there  is  an  apparent 
twenty  senators  elected  in  1882  from  theVlig-  \  conflict  between  two  acts,  the  court  should 
tricts  designated  in  the  act  of  1874**^7  lo^d '  reconcile  them  if  possible;  but  if  this  cannot  be 
numbers  Income  vacant  at  the  eq^piratfpn  of  done,  the  last  act  must  govern:  In  re  Tick  Wo, 
the  second  year,  and  their  s^dtesso^s  must  be  68  Cal.  294. 
elected  at  the  general  eJectiga'^eM  in  1884, 

from  the  same  districts,  ^'d  ^  term  of  office        820.    Subsequent   act. — As   a  general 
is  two  years:  McPJ^eiitfmj.^fiwrtlat,  65  Cal.  577.    rale,  acts  prohibiting  the  same  offenses  and  in- 
-  *\\  •   '  juries  as  former  acts,  but  imposinfj^  different 

268.  Aclditfdaiki  compensation. — The  penalties  or  .giving  different  remedies,  repeal 
compensation  ^  porters  being  fixed  at  four  so  far  such  former  acts:  Fraeer  v.  Alexander, 
''dollars  per  day,    services  rendered  on  days    75  Cal.  147. 

343.  Designation  and  numiber  of  civil  executive  officers. 

Sec.  343.  The  number  and  designation  of  the  civil  executive  officers  are 
as  follows:  A  governor;  a  private  secretary  for  the  governor;  an  executive 
secretary  for  the  governor;  a  secretary  for  the  board  of  examiners;  a  lieu- 
tenant-governor; a  secretary  of  state;  a  deputy  secretary  of  state;  a  keeper 
of  archives  of  state  for  secretary  of  state;  a  boob-keeper  for  the  secretary  of 
state;  three  recording  clerks  for  the  secretary  of  state;  a  controller;  a  deputy 
controller;  a  book-keeper  for  the  controller;  five  clerks  for  the  controller;  a 
treasurer;  a  deputy  treasurer;  a  book-keeper  for  the  treasurer;  a  clerk  for  six 
months  in  each  year  for  the  treasurer;  an  attorney-general;  a  deputy  attor- 
ney-general; a  surveyor-general,  who  shall  be  ex-officio  register  of  the  state 
land-oflBce;  a  deputy  surveyor-general;  one  clerk  for  the  surveyor-general; 
three  clerks  for  the  register;  a  superintendent  of  public  instruction;  a  deputy 
for  the  superintendent  of  public  instruction;  one  clerk  for  the  superintendent 
of  public  instruction;  a  superintendent  of  state  printing;  an  inspector  of  gas- 
meters;  a  vaccine  agent;  an  insurance  commissioner;  a  deputy  for  the  insur- 
ance commissioner;  three  state  capitol  commissioners;  four  port-wardens  for 
the  port  of  San  Francisco;  a  port-warden  for  each  port  of  entry  except  San 
Francisco;  three  state  harbor  commissioners;  three  harbor'commissioners  for 
the  port  of  Eureka;  six  pilots  for  each  harbor  where  there  is  no  board  of  pilot 
commissioners;  three  members  of  the  board  of  pilot  commissioners  for  the 
ports  of  San  Francisco,  Mare  Island,  and  Benicia;  three  members  of  the  board 
of  pilot  commissioners  for  Humboldt  Bay  and  Bar;  three  fish  commissioners; 
a  president  and  twelve  directors  of  the  state  board  of  agriculture;  four  mem- 
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bers  of  the  state  board  of  equalization;  a  clerk  for  the  board  of  equalization; 
three  members  of  the  state  board  of  railroad  commissioners;  a  secretary  of 
the  state  board  of  railroad  commissioners;  a  bailiff  of  the  state  board  of 
railroad  commissioners;  seven  members  of  the  state  board  of  health;  five 
members  of  the  San  Francisco  board  of  health;  five  members  of  the  Sacra- 
mento board  of  health;  twenty-two  regents  of  the  university  of  California; 
three  members  of  the  state  board  of  education;  seven  trustees  of  the  state 
normal  school;  five  trustees  of  the  state  library;  a  state  librarian;  two  depu- 
ties for  the  state  librarian;  a  librarian  for  the  supreme  court  library;  five 
directors  for  the  state  prisons;  two  wardens  for  the  state  prisons;  two  clerks 
of  the  state  prisons;  five  directors  for  the  insane  asylum  at  Stockton;  five 
directors  for  the  insane  asylum  at  Napa;  a  medical  superintendent  of  the 
insane  asylum  at  Stockton;  two  assistant  physicians  of  the  insane  asylum  at 
Stockton-^  a  resident  physician  of  the  insane  asylum  at  Napa;  one  first  assist- 
ant physician  of  the  insane  asylum  at  Napa;  provided,  when  the  number  of 
patients  shall  increase  to  six  hundred,  the  trustees  may  elect  one  additional 
second  assistant  physician,  with  the  same  pay  and  emoluments  as  the  first 
assistant  physician;  a  treasurer  of  the  insane  asylum  at  Stockton;  a  treasurer 
of  the  insane  asylum  at  Napa;  five  trustees  of  the  asylum  for  the  deaf  and 
dumb  and  the  blind;  three  trustees  of  the  state  burying-grounds;  nine  com- 
missioners of  the  Yosemite  Valley  and  the  Mariposa  big  tree  grove;  such 
other  officers  as  fill  offices  created  by  or  under  the  authority  of  general  laws 
for  the  government  of  counties,  cities,  and  towns,  or  of  the  charters  or  special 
laws  afiecting  the  same,  or  of  the  health,  school,  election,  road,  or  revenue 
laws.  [Amendment  approved  March  21, 1889;  Statutes  and  Amendments  1889, 
4S5;  to  take  effect  immediately. "[ 

The  original  section  was  also  amended  in  1887;  Statutes  1887,  64. 

364.   Board  of  trustees  state  normal  school,  how  constituted. 

Sec.  354.  The  normal  schools  at  San  Jos^  and  at  Los  Angeles,  and  any  . 
normal  school  established  after  the  first  day  of  January,  eighteen  hundred 
and  eighty-seven,  by  the  state,  shall  be  known  as  state  normal  schools,  and 
shall  each  have  a  board  of  trustees,  constituted  as  follows:  The  governor  and 
state  superintendent  of  public  instruction  shall  be  members  of  each  board, 
and  there  shall  be  five  members,  whose  term  of  office  shall  be  five  years,  who 
shall  be  appointed  by  the  governor;  provided,  that  the  trustees  of  the  state 
normal  school  in  office  June  thirtieth,  eighteen  hundred  and  eighty-seven,  shall 
hold  office  until  the  end  of  the  terms  for  which  they  were  appointed;  provided, 
that  no  appointment  made  after  the  approval  of  this  act  shall  be  for  a  term 
of  more  than  five  years,  and  the  trustees  in  office  when  this  act  takes  effect 
shall  become  members  of  the  board  of  trustees  of  the  normal  school  located 
nearest  to  their  residences,  and  the  members  of  any  board  of  trustees, 
when  first  appointed  and  organized,  shall  classify  themselves  so  that  the 
term  of  one  trustee  shall  expire  annually.  [Amendment  approved  March  16, 
1887;  Statutes  and  Amendments  1887,  136;  in  effect  July  1,  1887.] 

See  note  to  section  664. 

386.   Salary  of  private  secretary  of  governor. 

Sec.  385.    The  annual  salary  of  the  private  secretary  of  the  governor  is 
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four  thousand  dollars.     [Amendment  approved  March  4*  1889;  Statutes  and 
Amendments  188dy  65;  to  take  effect  from  and  after  ite  pa^ageJ] 

See  note  to  section  654. 

386.   Salary  of  executive  secretary. 

Sec.  386.  The  executive  secretary  of  the  governor  is  ex  officio  secretary  of 
the  board  of  state  capitol  commissioners.  The' annual  salary  of  the  execu- 
tive secretary  of  the  governor  and  ex  officio  secretary  of  the  board  of  state 
capitol  commissioners  is  two  thousand  six  hundred  dollars.  [Amendment 
approved  March  19,  1889;  Statutes  and  Amendments  1889,  403;  to  go  into 
effect  immediately  after  its  jyassageJ] 

412.  An  Act  to  provide/or  the  removal  often  tiers  qf  wooden  itepa  and  to  eonstntct  in  Iheir  stead 
granite  steps  in  tiie  state  capitol  grounds,  loccUed  at  Sacramento,  and  to  appropriate  money  Hwrefor. 

[Approved  March  16, 1889;  1889,  224.] 
Seventeen  hundred  dollars  was  appropriated  by  the  act  for  the  purpose  indicated. 

An  Act  to  provide  for  tJie  removal  of  ten  tiers  of  wooden  steps  and  to  construct  in  tlteir  stead  granite 
steps  on  the  state  capitol  grounds,  located  at  Sacramento,  and  to  appropriate  money  there/or. 

TApproTed  March  14, 1889;  1889, 168.] 

Construction  qfgraitite  steps,  state  capitol  grounds. 

Section  1.  The  state  capitol  commissioners  are  hereby  authorized  and  directed  to  have  the 
ten  tiers  of  wooden  steps  now  in  the  walks  on  the  state  capitol  grounds  in  Sacramento  removed, 
and  in  their  stead  have  constructed  cut  granite  steps,  uuttresses,  and  posts,  the  foundation 
therefor  to  be  constructed  of  brick  and  concrete.  Said  work  to  be  done  Ly  day  labor  and  ac- 
cording to  plans  and  specifications  furnished  by  said  capitol  commissioners,  the  rise  of  said  steps 
to  be  not  less  than  eight  cut  work,  and  the  tread  not  less  than  six  cut  work;  provided,  that  uaiii 
granite  be  obtained  from  the  Folsom  state  prison.  The  board  of  state  prison  directors  is  hereby 
instructed  to  furnish  the  same  to  said  commissioners. 
Appropriatiofh 

Seo.  2.  The  sum  of  seventeen  thousand  nine  hundred  and  twenty  dollars  is  hereby  app.o- 
priated  out  of  any  money  in  the  state  treasury  not  otherwise  appropriated,  for  the  purpose  of 
carrying  out  the  provisions  of  this  act. 

An  Act  to  provide  for  waXk  tn  the  state  capitol  grounds,  and  to  appropriate  money  therefor, 

[Approved  March  14, 1889;  1889, 152.J 
Appropriation  to  provide  for  waUss  in  capitol  grounds. 

Seotion  1.  The  state  capitol  commissiouers  are  directed  to  construct  two  walks  in  the 
state  capitol  grounds, — one  to  begin  from  N  Street,  opposite  Twelfth  Street,  and  continue 
'  obliquely  to  the  capitol  driveway,  and  the  other  to  begin  on  L  Street,  opposite  Twelfth  Stroet, 
and  continue  obliquely  to  the  capitol  driveway,  opposite  the  north  and  south  ends  of  the  capi- 
tol. The  walks  are  to  be  constructed  of  concrete,  and  laid  down  in  the  manner  like  and  (jf  a 
quality  and  in  workmanship  equal  to  the  concrete  walks  already  laid  down  in  front  and  west- 
erly of  tiie  capitol. 

Seo.  2.     The  sum  of  three  thousand  two  hundred  dollars  is  hereby  appropriated  out  of  the 
general  fund  of  the  state  treasury  for  the  purpose  of  carrying  out  the  provisions  of  this  act 
Bsa  3.    This  act  takes  effect  immediately. 

An  Act  to  promdefor  the  improvement  qf  the  state  capitol  grounds,  located  at  Sacramento,  and  to 
V  appropriate  money  therrfor, 

[Approved  March  16, 1889;  1889,  226.] 
The  act  appropriated  $40,250  to  improve  the  grade  of  adjacent  streets,  etc. 

An  Act  to  praoidefor  walks  in  the  state  capitol  grounds,  and  to  appropriate  money  thertfor. 

[Approved  March  16, 1889;  1889,  226.J 
This  act  appropriated  three  thousand  two  hundred  dollars  for  the  purpose  indicate<L 

An  Act  to  provide  for  fitting  up  in  the  basement  qf  the  capitol  building  a  moisture-proof,  fire-proof, 
and  burglar-proof  vault  for  storage  and  care  qf  the  arc/lives  qf  tJie  state  offices,  for  the  appoint- 
ment of  a  keeper  qfthe  archives,  defimng  Am  duties,  fisang  Ids  salary,  and  appropriating  money  for 
the  purposes  appertaining  thereto. 

[Approved  March  25, 1889;  1889.  451.] 

Construction  qf  vault  for  cwitody  of  public  arcJUves. 

Section  1.  The  secretary  of  state  is  the  custodian  of  the  public  archives,  and  that  he  may 
be  enabled  the  more  certainly  to  secure  their  safety,  he  is  hereby  authorized  and  directe<l  to 
cause  to  be  constructed  in  the  basement  of  the  state  capitol  building  a  moisture-proof,  fire- 
proof, and  burglar-proof  vault  for  storage  and  care  of  such  archives  as  may  be  delivered  to  him 
uy  the  various  state  officials,  the  work  of  said  construction  to  be  done  by  day  labor  of  experi- 
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enced  and  competent  workmen,  nnder  the  direction,  sapervisipn,  and  to  the  satisfEUstion  <A  aaid 
secretary  of  state. 

McUeriaia  and  labor. 

Sec.  2.  All  materials  nsed  in  the  construction  of  said  vault  shall  be  cf  the  best  that  can  be 
bad,  and  all  work  done  shall  be  by  dav*B  labor,  of  eight  hours  each;  and  no  workmen  shall  be 
employed  thereon  who  are  not  in  good  standing  witih  their  various  crafts. 

ConUrftctkm. 

Sec.  3.  The  secretary  of  state  shall  have  said  vault  fitted  up  with  a  view  to  the  require- 
ments for  space  of  all  the  various  state  offices,  and  shall  designate  the  space  allotted  to  each  by 
appropriately  lettered  compartments,  suitable  for  each  department  of  the  government,  and 
ahall  have  the  same  provided  with  the  proper  drawers,  desks,  pigeon-holes,  and  other  neces- 
sary compartments  for  the  use  and  convenience  of  each. 

Keeper  ofardiivea,  duUea  qf,' 

Sec.  4.  The  secretary  of  state  shall  appoint  a  competent  person  to  the  position  of  keeper  of 
the  archives,  who  shall  receive  from  and  receipt  to  the  various  departments  for  all  books, 
papers,  vouchers,  maps,  contracts,  aud  other  archives  of  the  state  deposited  with  him,  and 
shall  so  place  and  arrange  them  that,  when  called  upon,  he  can  find  any  one  of  them  readily; 
and,  as  a  means  to  accomplish  this,  he  shall  prepare  a  complete  index  to  the  records  from  each 
department  of  the  state,  for  every  fiscal  year  covered  by  all  the  records  so  deposited  with  him; 
and  in  the  arrangement  of  said  records,  he  shall  so  classify  them  that  the  other  records  that 
may  be  afterwards  delivered  to  him  shall  have  proper  place  and  room  in  connection  with  other 
records  of  like  character. 

Official  position  in  office  o/ secretary  of  state. 

Sec.  5.  Said  keeper  of  the  archives  shall  be  assigned  to  the  position  of  an  official  in  the 
office  of  secretary  oi  state,  and  shall  there  be  in  constant  attendance  for  call  to  duty  as  such 
keeper  of  the  archives;  and  he  is  hereby  authorized,  in  such  capacity,  to  sign  as  depu^  all 
papers  required  of  him  the  name  of  the  secretary  of  state. 

DtmOy  secretary,  when  to  perform  duties  qf, 

SEa  6.  In  case  of  the  absence  or  inability  of  said  keeper  of  the  archives  to  perform  the 
duties  of  his  position,  the  deputy  secretary  of  state  is  hereby  authorized  to  act  in  his  st^uL 

Salary, 

Sec.  7.  The  salary  of  the  keeper  of  the  archives  is  two  thousand  dollars  per  year,  and  shall 
be  paid  as  the  salaries  of  other  state  opcials  are  paid.  The  salary  of  said  official  shall  not  begin 
till  the  completion  of  said  vault. 

Ap/propriaUoji. 

Sec.  8.  The  sum  of  ten  thousand  dollars  is  Hereby  appropriated  out  of  any  moneys  in  the 
state  treasury  not  otherwise  appropriated,  for  the  construction  of  said  vault;  four  thousand 
dollars  for  salary  of  the  said  keeper  of  the  archives  for  the  forty-first  and  forty-second  fiscal 
years.  The  controller  is  hereby  authorized  to  draw  his  warrants  for  the  amounts  herein  made 
payable,  and  the  treasurer  directed  to  pay  the  same. 

oEa  9.    This  Act  shall  take  effect  inmiediately.  * 

An  Act  to  provide  for  the  improvement  of  the  stale  capital  grounds^  located  at  Sacramento,  and 

to  appropriate  money  therefor, 
[Approved  March  H  1889;  1889,  ISO.] 

Appropriation  for  improvement  of  state  capitol  grounds. 

Section  1.  The  state  capitol  commissioners  are  hereby  authorized  and  directed  to  have  all 
that  part  of  the  state  capitol  ^unds  in  Sacramento  lyinsr  east  of  the  old  west  line  of  Twelfth 
Street  of  said  city  raised  by  tilling  with  earth  to  the  grade  of  the  adjacent  streets,  with  saffi- 
cient  slope  toward  its  sides  to  insure  proper  drainage;  and  to  have  the  trees  thereon  reset  as 
the  filling  progresses;  to  have  laid  out  and  cravel^  the  necessary  walks  and  driveways;  to 
raise  the  water  pipes  now  in  place,  and  to  add  about  two  thousana  three  hundred  and  forty 
feet  more  of  water  pipes,  witn  the  necessary  hydrants,  etc.;  to  have  the  driveway  east  of  the 
capitol  paved,  and  the  old  pavement  of  the  driveways  in  front  of  and  upon  both  sides  of  the 
capitol  repaired;  to  have  such  seats  and  drinking  fountains  erected  in  different  parts  of  the  capi- 
tol grounds  as  in  their  judgment  may  seem  best;  and  to  provide  for  a  proper  placarding,  with 
their  popular  and  botanical  names,  of  the  trees  and  shrubbery  in  said  grounds. 

Sec.  2.  The  sum  of  forty  thousand  two  hundred  and  fifty  dollars  is  hereby  appropriated  out 
of  the  general  fund  of  the  state  treasury  for  the  purpose  of  carrying  out  the  provisions  of  this 
act. 

Sec.  3.    This  act  shall  take  effect  immediately. 

An  Act  to  provide  for  the  grading  and  graveling  of  that  portion  qf  Fifteenth  Street,  between  L 
and  N  streets,  in  Hie  city  qf  Sacramento,  adjoining  the  state  capitol  grounds,  and  to  provide 
for  the  payment  qf  the  same, 

TApproved  March  14. 1889;  1889, 161.] 

Appropriation  for  graveling  streets  adjoining  capitol  grounds. 

Section  1.  The  sum  of  two  thousand  dollars  is  hereby  appropriated  out  of  any  money  in 
the  general  fund  of  the  state  treasury  not  otherwise  appropriated^  for  the  purpose  of  grading 
and  graveling  the  west  side  of  Fifteenth  Street,  between  L  and  N  streets,  in  the  city  of  Sacra- 
mento, being  that  part  of  Fifteenth  Street  immediately  adjoining  the  state  capitol  grounds  xm 
the  east. 

5 


841^-470  POLITICAL  CODE. 

Sxa  2.  The.controller  is  hereby  directed  to  issno  a  warrant  payable  out  of  the  general  fond 
of  tbo  state  treasury  for  said  sum  of  two  thousand  dollars,  in  favor  of  the  state  capitol  commis- 
sioners, who  shall  pay  out  so  much  of  said  sum  as  shall  be  the  state's  portion,  for  the  gradinff 
and  grayeling  of  said  street,  and  if  any  balance  is  left,  it  shall  be  by  them  paid  into  the  genenS 
fund  aforesaid. 

Ssa  3.  The  state  capitol  commissioners  are  hereby  given  fuU  authority  to  and  are  directed 
to  petition  for  the  gradmg  and  graveling  of  said  str^t,  and  in  all  respects  to  act  in  the  same 
manner  as  if  they  were  the  owners  of  the  capitol  grounds  adjoining  said  street  herein  referred 
to,  and  to  do  all  matters  and  things  that  would  be  necessary  to  be  done  as  owners  of  said  prop- 
erty for  the  grading  and  graveling  of  said  street  as  provided  by  law. 

Sec.  4.    This  act  shall  take  effect  immediately. 

KoTBs  OF  Decisions  Affligable  to  Section  416. 

416.    Liinitatioiis  in  actions  against  were  the  action  brought  by  a  private  person: 

secretarv  of  state.  —  An  action  brought  by  People  ex  reL  Dunn  v.  Mehne,  73  Gal.  574. 

the  people  on  the  relation  of  the  controller  The  statute  commences  to  run  against  such 

against  a  former  secretary  of  state  on  an  ac-  action  upon  the  default  of  the  secretary  to  pay 

count  stated  by  the  controller  for  money  al<  over  the  money  received  by  him  according  to 

leged  to  Jiave  been  received  by  the  defendant  law,  and  not  from  the  time  the  demand  was 

in  bis  official  capacity,  but  for  which  he  had  made  on  him  by^  the  controller,  and  is  barred 

failed  to  account  or  make  any  settlement  with  upon  the  expiration  of  two  years  from  the  time 

the  controller,  is  affected  by  the^  statute  of  of  the  default:  Id. 
limitations  in  the  same  manner  as  it  would  be 

426.    Special  policemen  for  state  capitol  grotmds. 

Sec.  425.    The  board  of  capitol  commissioners  shall  appoint  three  special 

policemen,  to  hold  office  during  its  pleasure,  for  the  state  capitol  grounds,  who 

shall  have  the  power  of  peace  officers,  and  receive  for  their  services  a  salary 

of  one  hundred  dollars  per  month  each,  payable  as  the  salaries  of  other  state 

officials.     [Amendment  approved  March  20^  1889;  Statutes  and  Amendments 

1889,  427;  to  take  effect  immediately,^ 

This  section  thus  amended  was  added  to  the  code  by  an  act  approved  Harch  16, 1887;  Sta^ 
utes  1887,  151;  the  original  section  provided  f^r  two  special  policemen. 

435.  An  Act  to  amend  eecUon  one,  section  three,  and  section/our  qfanact  enUtUd  *'An  Act  (oithor- 
iaang  the  appointment  of  certain  permanent  employee  of  Hie  etate  capitol,  and  fixing  their  compejiMh 
Hon,  approved  March  SO,  1874^*  and  amended  by  an  act  approved  April  16,  1880,  entitled  an 
act  to  amend  section  three  of  an  act  entitled  an  act  authorizing  tfie  appointment  qf  certain  permanent 
employees  qfthe  state  capitol,  and  fixing  their  compensation,  approved  March  SO,  1874* 

[Approved  March  20, 1888;  1889, 448.] 
The  purpose  of  the  act  is  indicated  by  the  title. 

487.    Proceedings  against  defianltem:  See  ante,  sec  416. 

444.  Orammar  school  course  fund,  how  raised. 

Sec.  444.  The  state  controller  must,  between  the  dates  aforesaid,  also 
estimate  the  amount  necessary  to  raise  the  sum  of  three  dollars  for  each 
pupil  enrolled  in  the  grammar  school  course  in  the  several  districts  of  the 
state  where  such  course  is  taught.  This  amount  to  be  in  addition  to  the 
amount  above  prescribed.  The  amount  so  raised  shall  constitute  the  gram- 
mar school  course  fund.  {New  section,  approved  March  16, 1887;  Statutes  and 
Amendments  1887, 124;  took  effect  imm>ediately.^ 

466.   Salaries  qf  deputy  state  treasurer  and  book-keeper. 

Seo.  456.    The  annual  salary  of  the  deputy  state  treasurer  is  twenty-four 

hundred  dollars;  the  annual  salary  of  the  book-keeper  of  the  treasurer  of 

state  is  two  thousand  dollars.     [Amendment  approved  March  16, 1889;  Statutes 

and  Amendments  1889,  229;  to  take  effect  and  he  in  force  from  and  after  its 

pcfssageJ] 

Notes  of  Decisioks  Apflicablb  to  Sbotion  470. 

470.  Attorney-general.  1.  Authority  to  torney-general  to  the  real  parties  in  interest  to 
ifse  ^ate  name.  —  Aji  authority^ven  by  the  at-    use  his  name  in  an  action  to  set  aside  a  patent 
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to  certain  swamp  and  overflowed  lands,  and  to  the  state  and  the  United  States  as  to  publio 

bring  the  action  in  the  name  of  the  people  as  lands;  the  act  farther  provided  that  not  more 

plaintiff,  cannot  afterwards  be  revoked  by  him  than  one  half  of  any  sum  appropriated  thereby 

to  the  prejudice  of  the  real  parties  in  interest:  should  be  expended  during  the  thirty-fifth  fis- 

PeopU  ex  reL  Oarrison  v.  Clark,  72  Cal.  289.      ,  cal  year.    During  that  year,  one  half  of  the 

2.  Traveling  expenaea.  —  The  act  of  March  appropriation  was  exhausted  in  payment  of 

9,  1883,  making  appropriations  for  the  thirty-  such  traveling  expenses.      It  was  held  that 

fifth  and  thirty-sixth  fiscal  years,  appropri-  the  controller  was  not  authorized  to  draw  his 

«ted  one  thousand  dollars  for  the  traveling  warrant  in  payment  of  any  further  traveling 

expenses  of  the  surveyor-general  and  the  attor-  expenses  incurred  by  these  officers  during  that 

ney-general  when  engaged  in  contests  between  period:  MarahcUl  v.  Duntif  69  CaL  223. 

An  Actio  approprkUe  the  wm  of  five  iJiouaand  dollars  to  pay  the  expenses  and  dishurseinerUs  to  he 
incurred  and  made  in  maintaining  the  rights  qfthe  state  in  Utigation  now  pending  in  or  wluch  may 
come  before  tJie  supreme  court  of  the  United  States,  to  which  Um  state  is  or  shall  be  a  party,  or  in 
the  determination  ^  which  the  state  is  or  sJiall  be  interested, 

[Approved  March  16, 1887;  1887, 128.] 

Appropriation  —  Attorney-general — Cases  btfore  United  States  supreme  court. 

Section  1.  The  sum  of  five  thousand  dollars  is  hereby  appropriated  ont  of  any  money  not 
otherwise  appropriated,  for  the  purpose  of  paying  any  expenses  or  disbursements  which  may  be 
incurred  or  made  by  the  attorney-general  in  maintaining  the  interests  of  the  state  in  all  litigation 
now  pending  in  or  which  may  come  before  the  supreme  court  of  the  United  States,  to  which 
the  state  is  or  shall  be  a  party,  or  in  which  the  state  is  or  shall  be  interested. 

Seo.  2.    The  controller  is  hereby  directed  to  draw  his  warrant  for  said  amount  in  favor  of 
the  attorney-general,  and  the  state  treasurer  is  directed  to  pay  the  same. 
Seo.  3.    Tus  act  shall  take  efifect  immediately. 

Notes  of  Decisions  Afflioablb  to  SscnoN  474. 

474.    Examination  of  books  by  attor-  that  the  books  and  papers  of  the  corporation 

ney-general.  — This  section  does  not  author-  be  submitted  to  him:  Id. 

ize  the  attorney-general  to  examine  the  books  Premature  action.  —  A  proceeding  insti- 

of  corporations  at  his  own  option  and  independ-  tuted  by  the  attorney-general  to  vest  title  in 

ent  of  any  judicial  action,  for  the  purpose  of  the  state  as  to  propeHy  alleged  to  have  es- 

discovering  property  escheated  to  the  state:  cheated  to  it  under  section  672  of  the  Civil 

People  V.  Hwerma  8,  A  L.  Soc,  72  Cal.   21.  Code  is  prems^ure  if  commenced  within  five 

Prior  to  the  commencement  of  such  a  proceed-  years  after  the  death  of  the  ancestor:  State  v. 

ing,   the  attorney-general  need  not  demand  Smitht  70  Cal.  163; 

476.   Clerk  for  attorney-general. 

Sec.  475.  The  attorney-general  shall  appoint  a  clerk  for  his  office  at  an 
annual  salary  of  sixteen  hundred  dollars,  payable  in  the  same  manner  as  the 
salaries  of  other  state  officers.  The  clerk  for  the  attorney-general  is  a  civil 
executive  officer.  [New  section  added  by  act  approved  March  16, 1889;  Statutes 
and  Amendments  1889,  219.1 

Sections  2  and  3  of  the  act  of  amendment  are  as  follows:  — 

Sec.  2.  There  is  hereby  appropriated  the  sum  of  seven  hundred  dollars  out  of  any  money  in 
the  state  treasury  not  otherwise  appropriated,  for  the  payment  of  the  salary  for  the  clerk  for 
the  attorney-general  for  the  fortieth  fiscal  year. 

Sbc.  3.    This  act  shall  take  effect  immediately. 

484.    Traveling  expenses  of  surveyor-general:  See  ante^  seo.  470,  note  2. 

614.   Salary  of  deputy  superintendent  public  instruction. 

Sec.  514.  The  annual  salary  of  the  deputy  for  the  superintendent  of  pub- 
lic instruction  is  the  same  as  the  salary  paid  to  deputies  for  other  state 
officers,  namely,  two  thousand  four  hundred  dollars..  [Amendment  approved 
March  5,  18^7;  Statutes  and  Amendments  1887,  14;  to  take  effect  immedi- 
ately.1 

526.    An  Act  providing  for  the  enlarging,  strengthening,  and  improving  qf  the  state  printing-office 

building,  and  appropriating  money  tha^or, 
[Approved  March  14, 1889;  1889,  IM.] 

Appropriation  for  enlarging  state  printing-office  buildinq. 

SscnoN  1.  The  superintendent  of  state  printiujpr  is  hereby  directed  to  procure  suitable  plans 
for  the  enlargiuff,  strengthening,  and  improving  ofthe  state  printing-office  building,  said  plans 
to  be  approved  by  the  state  boiurd  of  examiners. 
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Ssa  2.  It  shall  be  the  dnty  of  the  saperintendent  of  state  printiiii^  when  the  plans  have 
been  approved,  to  advertise  for  one  week  in  one  daily  paper  pnblished  in  the  city  of  Sacra- 
mento tor  proposals  for  doing  the  work,  and,  with  the  approval  of  the  board  of  examiners,  he 
shall  let  the  contract  to  the  lowest  bidder,  who  shall  give  bonds,  as  required  by  law,  for  the 
faithful  performance  of  said  contract. 

Sec.  3.  The  sum  of  eleven  thousand  dollars  is  hereby  appropriated  out  of  any  money  in  the 
state  treasury  not  otherwise  appropriated,  for  the  carrying  out  of  the  provisions  of  this  act^  and 
the  state  controller  is  hereby  authorized  and  directed  to  draw  his  warrant  for  the  same,  and 
the  state  treasurer  to  pay  it. 

Sbc.  4.    This  act  shall  take  effisct  and  be  in  foroe  from  and  after  its  passage. 

601.  Duties  of  insurance  commissioner  and  attorney-general. 

Sec.  601.  In  case  any  person,  upon  the  requisition  of  the  commissioner, 
fails  to  make  np  the  deficiency  of  the  capital  in  accordance  with  the  reqaire- 
ments  of  this  chapter,  or  to  comply  in  all  respects  with  the  laws  of  this  state, 
the  commissioner  must  communicate  the  fact  to  the  attorney-general,  who 
must,  within  twenty  days  after  receiving  such  communication,  commence  an 
action  in  the  name  of  the  people  of  this  state,  in  the  superior  court  of  the 
county  where  the  person  in  question  is  located  or  has  his  principal  office, 
against  such  person,  and  apply  for  an  order  requiring  cause  to  be  shown  why 
the  business  should  not  be  closed;  and  the  court  must  thereupon  hear  the 
allegations  and  proofs  of  the  respective  parties,  as  in  other  cases.  If  it  ap- 
pears to  the  satisfaction  of  the  court  that  such  person  is  insolvent,  or  that  the 
interests  of  the  public  so  require,  the  court  must  decree  a  dissolution  of  such 
corporation,  and  a  winding  up  of  its  affairs,  and  a  distribution  of  the  effects  of 
such  person;  but  otherwise,  the  court  must  efater  a  decree  annulling  the  act 
of  the  commissioner  in  the  premises,  and  authorizing  such  person  to  resume 
business.  But  the  commissioner  must  not  be  held  liable  for  damages  if  he  has 
acted  in  good  faith.  In  the  event  of  any  additional  losses  occurring  upon 
new  risks  taken  after  the  expiration  of  the  period  limited  by  the  commis- 
sioner in  the  requisition,  and  before  deficiency  has  been  filled  up,  the  directors 
of  any  company,  corporation,  or  association  are  individually  liable  to  the 
extent  thereof.  [Amendment  approved  March  4j  1887;  Statutes  and  Amend- 
ments 1887 y  7;  to  take  effect  from  and  after  its  passage.'] 

By  this  same  act,  there  were  amended  sections  607,  610,  611,  612;  617,  629,  and  690;  and  the 
last  section  of  this  act  read:  — 

S£a  9.  All  acts  or  parts  of  acts  in  conflict  with  the  provisions  of  this  act  are  hereby  re- 
p^ed;  and  this  act  shall  take  effect  from  and  after  its  passage. 

602.  Persons  engaged  in  fire^  marine^  or  inland  navigation  insurancCy  when 
insolveni. 

Sec.  602.  Wherever  provisions  for  the  liabilities  of  any  person  engaged  in 
the  business  of  fire,  marine,  or  inland  navigation  insurance  in  this  state,  for 
losses  reported,  expenses,  taxes,  and  reinsurance  of  all  outstanding  risks, 
estimated  at  fifty  per  cent  of  the  premiums  received  and  receivable  on  all 
fire  risks  and  maritime  time  risks,  at  the  full  premiums  received  and  receiv- 
able on  all  other  maritime  risks,  would  so  far  impair  his  capital  stock  paid 
in  as  to  reduce  the  same  below  two  hundred  thousand  dollars,  or  below 
seventy-five  per  cent  of  said  capital  stock  paid  in,  such  person  is  insolvent; 
and  in  the  case  of  a  person  engaged  in  such  insurance  in  this  state  on  the 
mutual  plan,  if  the  available  cash  assets  of  such  person  shall  not  exceed  his 
liabilities,  as  hereinbefore  enumerated,  in  the  full  sum  of  two  hundred  thou- 
sand dollars,  such  person  is  insolvent;  and  wherever  provision  for  the  liabili- 
ties  of  any  person  engaged  in  any  kind  of  insurance  business  in  this  state, 
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other  than  life  and  insurance  of  titles  to  real  estate,  provided  for  in  section 
four  hundred  and  twenty  of  the  Civil  Code  of  this  state,  for  losses  reported, 
expenses,  taxes,  and  reinsurance  of  all  outstanding  risks,  estimated  at  such 
rates  as  are  accepted  by  the  insurance  authorities  of  the  state  of  New  York, 
would  so  far  impair  his  capital  stock  paid  in  as  to  reduce  the  same  below  one 
hundred  thousand  dollars,  or  below  seventy-five  per  cent  of  said  capital  stock 
paid  in,  such  i)erson  is  insolvent;  and  in  case  of  a  person  engaged  in  such  in- 
surance business  in  this  state  on  the  mutual  plan,  if  his  available  cash  assets 
shall  not  exceed  his  liabilities,  as  hereinbefore  enumerated,  in  the  full  sum  of 
one  hundred  thousand  dollars,  such  person  is  insolvent.  In  the  case  of  a 
company  or  a  corporation  engaged  in  the  business  of  life  insurance,  whenever 
its  liabilities  for  losses  reported,  expenses,  taxes,  and  reinsurance  of  all  its 
outstanding  risks,  at  rates  based  upon  the  American  Experience  Table  of 
Mortality,  and  interest  at  the  rate  of  four  and  one  half  per  centum  per 
annum,  exceeds  its  assets,  such  company  or  corporation  is  insolvent.  In  the 
case  of  a  corporation  or  company  engaged  in  the  business  of  insurance  of  the 
title  to  real  estate,  whenever  provision  for  its  liability  for  losses  reported,  ex- 
penses, and  taxes,  would,  after  exhausting  its  surplus  fund,  so  far  impair  its 
capital  stock  paid  in  as  to  reduce  the  same  below  one  hundred  thousand  dol- 
lars, or  below  seventy-five  per  cent  of  said  capital  stock  paid  in,  such  cor- 
poration or  company  is  insolvent.  [Amendment  approved  March  5,  1887; 
Statutes  and  Amendments  1887 ^  19;  to  take  effect  and  be  enforced  from  and 
after  its  passage,^ 

607.    Insurance  companies  to  file  with  commissioner  of  insurance. 

Sec.  607.  The  commissioner  must  cause  every  corporation  or  person,  before 
engaging  in  the  business  of  insurance,  to  file  in  his  office  as  follows: — 

Articles  of  incorporation, 

1.  If  incorporated  under  the  laws  of  this  state,  a  copy  of  the  articles  of  in- 
corporation or  statement  of  any  increase  or  diminution  of  the  capital  stock, 
certified  by  the  secretary  of  state  to  be  a  copy  of  that  which  is  filed  in  his 
office. 

2.  If  incorporated  under  the  laws  of  any  other  state  or  country,  a  copy  of 
the  articles  of  incorporation,  if  organized  or  formed  under  any  law  requiring 
articles  to  be  filed,  duly  certified  by  the  officer  having  the  custody  of  such 
articles;  or  if  not  so  organized,  a  copy  of  the  law,  charter,  or  deed  of  settle- 
ment under  which  the  deed  of  organization  is  made,  duly  certified  by  the 
proper  custodian  thereof,  or  proved  by  affidavit  to  be  a  copy;  also,  a  certifi- 
cate, under  the  hand  and  seal  of  the  proper  officer  of  such  state  or  county 
having  supervision  of  insurance  business  therein,  that  such  corporation  or 
company  is  organized  under  the  laws  of  such  state  or  country,  with  the. 
amount  of  capital  stock  or  assets  required  by  this  chapter. 

Location  of  principal  office, 

3.  If  not  incorporated,  a  certificate  setting  forth  the  nature  and  character 
of  the  business,  the  location  of  the  principal  office,  the  names  of  the  persons 
and  of  those  composing  the  association,  the  amount  of  actual  capital  employed 
or  to  be  employed  therein,  and  the  names  of  all  officers  and  persons  by  whom 
the  business  is  or  may  be  managed.    The  certificate  must  be  verified  by  the 
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affidavit  of  the  chief  officer,  secretary,  agent,  or  manager  of  the  association; 
and  if  there  are  any  written  articles  of  agreement  or  association,  a  copy 
thereof  must  accompany  such  certificates;  provided,  however^  when  the  num- 
ber of  persons  composing  such  association  shall  exceed  ten,  such  certificate 
need  not  state  the  names  of  any  greater  number  of  persons  than  ten,  who 
shall  be  of  the  largest  share-holders;  and  if  such  association  of  persons  be 
formed  out  of  the  United  States,  the  said  certificate  need  not  contain  the 
names  of  any  officers  or  managers  other  than  those  resident  within  the  United 
States,  nor  any  statement  of  capital  not  employed  within  the  United  States, 
and  the  affidavit  may  be  made  by  the  chief  executive  officer  or  manager  in 
the  United  States.  [Amendment  approved  March  ^,  1887;  Statutes  and 
Amendments  1887 y  7;  to  take  effect  from  and  after  its  passage.'\ 

See  note  to  section  601. 

610.  Duties  of  commissioner  of  insurance. 

Sec.  610.  The  commissioner  must  require  from  every  corporation  or  per- 
son doing  the  business  of  insulrance  in  this  state  statements  verified  as  fol- 
lows:— 

1.  If  it  be  made  by  a  corporation  organized  under  the  laws  of  this  state, 
by  the  oaths  of  the  president  and  secretary,  or  the  vice-president  and  secre- 
tary thereof. 

2.  If  it  be  made  by  an  individual  or  firm,  by  the  oath  of  such  individual 
or  a  member  of  the  firm. 

3.  If  made  by  a  foreign  insurance  company  or  person,  by  the  oath  of  the 
principal  executive  officer  thereof,  or  manager  residing  within  the  United 
States.  [Amendment  approved  March  4)  1887;  Statutes  and  Amendments  1887f 
7;  to  take  effect  from  and  after  its  pa^isage."] 

See  note  to  section  601. 

611.  Statement  of  business  done  in  state  by  insuravee  company. 

Sec.  611.  All  corporations  or  persons  doing  the  business  of  insurance  in 
this  state  must  make  and  file  with  the  insurance  commissioner,  on  or  before 
the  fifteenth  day  of  January  of  each  year,  a  statement,  verified  by  the  oath 
of  the  principal  executive  officer  or  manager  residing  in  this  state,  showing 
the  business  done  in  this  state  during  the  year  ending  the  thirty-first  day  of 
December  then  next  preceding.  They  shall  also  make  and  file  with  said 
commissioner,  at  the  times  hereinafter  mentioned,  further  statements,  which 
must  exhibit  the  condition  and  affairs  of  every  such  corporation,  person,  firm, 
or  association,  on  the  thirty-first  day  of  December  then  next  preceding,  which 
statements,  as  adjusted  by  the  commissioner  upon  a  proper  examination  of 
the  same,  must  be  published  by  such  corporation,  person,  firm,  or  association, 
daily,  for  the  period  of  one  week,  in  some  newspaper  published  in  the  city 
where  the  principal  office  in  this  state  is  located.  Such  statement,  if  made 
by  a  person,  or  corporation  organized  under  the  laws  of  this  state,  must  be 
filed  with  the  commissioner  on  or  before  the  first  day  of  February  of  each 
year.  If  made  by  a  person  or  persons  residing  in  or  corporation  organized 
under  the  laws  of  any  other  of  .the  states  or  territories  of  the  United  States, 
it  must  be  filed  on  or  before  the  tenth  day  of  March  of  each  year.  And  if 
made  by  a  person,  or  corporation  organized  under  the  laws  of  any  country 
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foreign  to  the  United  States,  it  must  be  filed  on  or  before  the  first  day  of  May 
of  each  year.  \A7nend7aent  approved  March  4, 1887;  Statutes  and  Amendments 
1887y  7;  to  take  effect  from  and  after  its  passage.^ 

See  note  to  section  601. 

612.    CcLpital  stocky  etc. 

Sbo.  612.  Such  statement,  if  made  by  fire,  marine,  and  inland  insurance 
companies,  or  by  companies  organized  under  section  four  hundred  and  twenty 
of  the  Civil  Code,  must  sho^:  — 

First — The  amount  of  the  capital  stock  of  the  company. 

Second — The  property  or  assets  held  by  the  company,  specifying, — 

1.  The  value  of  real  estate  held  by  said  company. 

2.  The  amount  of  cash  on  hand  and  deposited  in  banks  to  the  credit  of 
the  company,  specifying  the  same. 

3.  The  amount  of  cash  in  the  hands  of  agents  and  in  course  of  transmis- 
sion. 

4.  The  amount  of  loans  secured  by  bonds  and  mortgages,  constituting  the 
first  lien  on  real  estate,  on  which  there  is  less  than  one  year's  interest  due  or 
owing. 

6.  The  amount  of  loans  on  which  interest  has  not  been  paid  within  one 
year  previous  to  such  statement. 

6.  The  amount  due  the  company  on  which  judgments  have  been  obtained. 

7.  The  amount  of  stocks  of  this  state,  of  the  United  States,  or  any  incor- 
porated city  of  this  state,  and  of  any  other  stocks  owned  by  the  company, 
specifying  the  amount,  number  of  shares,  and  par  and  market  value  of  each 
kind  of  stocks. 

8.  The  amount  of  stocks  held  as  collateral  security  for  loans,  with  the 
amount  loaned  on  eaqb  kind  of  stock,  its  par  value  and  market  value. 

9.  The  amount  of  interest  due  and  unpaid. 

10.  The  amount  of  all  other  loans  made  by  the  company,  specifying  the 
same. 

11.  The  amount  of  premium  notes  on  hand  on  which  policies  are  issued. 

12.  All  other  property  belonging  to  the  company,  specifying  the  same. 
Third — The  liabilities  of  such  company,  specifying, — 

1.  The  amount  of  losses  due  and  unpaid. 

2.  The  amount  of  claims  for  losses  resisted  by  the  company. 

3.  The  amount  of  losses  in  process  of  adjustment  or  in  suspense,  including 
all  reported  or  supposed  losses. 

4.  The  amount  of  dividends  declared,  due,  and  remaining  unpaid. 

5.  The  amount  of  dividends  declared,  but  not  due. 

6.  The  amount  of  money  borrowed,  and  security  given  for  the  payment 
thereof. 

7.  Gross  premium  (without  any  deductions)  received  and  receivable  upon 
all  unexpired  fire  risks  running  one  year  or  less  from  date  of  policy,  reinsur- 
ance thereon  at  fifty  per  cent. 

8.  Gross  premiums  (without  any  deductions)  received  and  receivable  upon 
all  unexpired  fire  risks  running  more  than  one  year  from  the  date  of  policy, 
reinsurance  thereon  pro  rata. 

9.  Gross  premiums  (without  any  deductions)  received  and  receivable  upon 
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all  unexpired  marine  and  inland  navigation  risks,  except  time  risks,  reinsur* 
ance  thereon  at  one  hundred  per  cent. 

10.  Oross  premiums  (without  any  deductions)  received  and  receivable  on 
marine  time  risks,  reinsurance  thereon  at  fifty  per  cent. 

11.  Amount  reclaimable  by  the  insured  on  perpetual  fire  insurance  policies, 
being  ninety-five  per  cent  of  the  premiums  or  deposit  received. 

12.  Reinsurance  fund  and  all  other  liabilities,  except  capital,  under  the 
life  insurance  or  any  other  special  department. 

13.  Unused  balances  of  bills  and  notes  taken  in  advance  for  premiums  on 
open  marine  and  inland  policies,  or  otherwise,  returnable  on  settlement. 

14.  Principal  unpaid  on  scrip  or  certificates  of  profits,  which  have  been 
authorized  or  ordered  to  be  redeemed. 

15.  Amount  of  all  other  liabilities  of  the  company,  specifying  the  same. 
Fourth — The  income  of  the  company  during  the  preceding  year,  specify- 
ing,— 

1.  The  amount  of  cash  premiums  received. 

2.  The  amount  of  notes  received  for  premiums. 

3.  The  amount  of  interest  money  received,  specifying  the  same. 

4.  The  amount  of  income  received  from  all  other  sources,  specifying  the 
s^me. 

Fifth — The  expenditures  of  the  preceding  year,  specifying, — 

1.  The  amount  of  losses  paid. 

2.  The  amount  of  dividends  paid. 

3.  The  amount  of  expenses  paid,  including  commissions  and  fees  to  agents 
and  ofiicers  of  the  company. 

4.  The  amount  paid  for  taxes. 

5.  The  amount  of  all  other  payments  and  expenditures. 
Sixth — 

1.  The  amount  of  risks  written  during  the  year. 

2.  The  amount  of  risks  expired  during  the  year. 

3.  The  amount  of  risks  written  during  the  year  in  the  state  of  California. 

4.  The  amount  of  premiums  thereon. 

Provided^  that  any  foreign  fire,  marine,  or  inland  insurance  company,  incor- 
porated or  not  incorporated,  doing  business  within  this  state,  having  on  deposit 
at  any  place  within  the  United  States  assets  to  the  amount  of  two  hundred 
thousand  dollars  over  and  above  its  liabilities  in  the  United  States,  as  security 
for  the  policy-holders  therein,  may  at  its  option  make  a  separate  statement 
to  the  insurance  commissioner  of  its  foreign  business  and  assets,  but  shall  be 
required  to  return  only  the  business  done  in  the  United  States,  and  the  assets 
held  by  or  for  it  within  the  United  States  for  the  protection  of  policy- 
holders therein.  [Amendment  approved  March  4,  1887;  Statutes  and  Amend- 
ments 1887,  7;  to  take  effect  from  and  after  its  passage,'] 

See  note  to  section  601. 

016.  An  Act  to  amend  an  act  entitled  "An  Actio  require  the  payment qf  certain premhtms  to 
cowUiee  and  cities  and  counties  by  fire  insurance  companies  not  organized  under  the  laws  qf  the 
state  qf  Cal^onUa,  but  doing  business  therein,  and  providing  for  the  disposition  qf  sudt,  premiums, " 
approved  March  S,  1886,  by  adding  a  new  section  thereto. 

Deposition  </  pm«ium».  l^"""'"^  M«ch  4. 1887;  1S87,  U.J 

Seotion  1.    A  new  section,  to  be  known  as  section  seven,  is  hereby  added  to  an  act  entitled 
"An  Act  to  require  the  payment  of  certain  preminms  to  counties  and  cities  and  counties  by 
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fire  insurance  oompanies  not  orsanized  under  the  laws  of  the  state  of  California,  but  doiiu; 
business  therein,  and  providing  lor  the  disposition  of  such  premiums,"  approved  March  thir<C 
eighteen  hundred  and  eighty-five,  and  to  read  as  follows:  — 

Manfter  qf  bringing  adion  to  recover  moneysdue. 

Section  7.  All  actions  hereafter  commenced  for  the  recovery  of  any  moneys  now  due  or  pay- 
able, or  which  may  hereafter  become  due  or  payable,  under  the  provisions  of  section  one  ot  this 
act  (*'An  Act  to  require  the  payment  of  certain  premiums  to  counties  and  cities  and  counties 
by  fire  insurance  companies  not  organized  under  the  laws  of  the  state  of  California,  but  doing 
business  therein,  and  providing  for  the  disposition  of  such  premiums  "),  shall  be  brought  and 
prosecuted  in  the  name  of  the  county  or  city  and  county  wherein  the  same  ace  or  may  do  pay- 
able, and  against  such  person  as  shall  have  acted  as  agent  for  or  on  behalf  of  sudi  corporation 
or  company,  and  such  corporation  or  company. 

Seo.  2.    This  act  shall  take  effect  immediately. 

617.   Collection  and  disposition  of  penalties. 

Sec.  617.  The  commlBsioner  must  collect  the  sum  of  one  hundred  dollars 
from  any  company  or  corporation  engaged  in  the  business  of  insurance  in 
this  state,  for  a  failure  to  make  and  file  in  his  office  within  the  time  prescribed 
by  law  the  statements  and  stipulations  required  by  sections  six  hundred  and 
ten,  six  hundred  and  eleven,  six  hundred  and  twelve,  six  hundred  and  thir- 
teen, and  six  hundred  and  sixteen  of  this  code,  and  an  additional  penalty 
of  two  hundred  dollars  for  each  and  every  month  or  fractional  part  of  a 
month  thereafter  that  such  company  or  corporation  continues  to  transact  the 
business  of  insurance  until  such  statements  and  stipulations  are  filed;  and 
for  that  purpose  suits  may  be  instituted  by  the  insurance  commissioner,  in  the 
name  of  the  people  of  the  state  of  California,  in  any  court  of  competent  juris- 
diction. And  for  all  lawful  expenses  incurred  under  this  section,  or  any  other 
section  of  this  code,  in  the  prosecution  of  any  suit  or  proceeding  for  the  en- 
forcement of  the  insurance  laws  of  this  state,  the  insurance  commissioner 
must  present  bills  duly  certified  by  him,  with  the  vouchers,  to  the  state 
board  of  examiners,  who  must  allow  the  same  and  direct  payment  thereof 
to  be  made;  and  the  controller  shall  draw  warrants  therefor  on  the  treasurer 
for  the  payment  of  the  same  to  the  insurance  commissioner  (in  addition  to 
the  ordinary  contingent  expenses)  out  of  the  general  fund.  [Amendment  ap- 
proved  March  J^  1887;  Statutes  and  Amendments  1887^  7;  to  take  effect  from 
and  after  its  passage.^ 

See  note  to  section  601. 

Notes  ov  Dboisions  Appucablb  to  Section  622. 

022.    Tazi2ig  foreign  insurance  com-  any  county  or  city  and  county  a  certain  pro- 

yanieii. — The  act  of  March  3,  1885,  requir-  portion  of  the  premiums  received  or  contracted 

m^  the  agents  of  foreign  insurance  companies  tor  by  them,  is  unconstitutional:  San  Frctneiaco 

domg  business  here  to  pay  to  the  treasurer  of  v.  Liverpool  etc  /w.  Co,,  74  CaL  113. 

629.  Salary  of  deputy  insurance  commissioner. 

Sec.  629.  The  annual  salary  of  the  deputy  of  the  insurance  commii^sioner 
is  eighteen  hundred  dollars.  [Amendment  approved  March  4)  1887;  StatvJtes 
and  Amendments  1887 ^  7;  to  take  effect  immediately.'] 

See  note  to  section  601.  r 

630.  Appropriation  for  commissuyner^s  office  —  Stationery,  fuel,  avd  printing. 
Sec.  630.    The  commissioner  may  procure  rooms  for  his  office  at  a  rent 

not  to  exceed  seventy-five  dollars  per  month,  and  may  provide  a  suitable  safe 
and  furniture  therefor;  he  may  also  provide  stationery,  fuel,  printing,  and 
other  conveniences  necessary  for  the  transaction  of  the  business  of  his  office. 
Out  of  the  funds  paid  into  the  state  treasury  by  the  insurance  commissioneri 
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there  shall  be  set  aside  and  reserved  each  and  every  year  the  sum  of  two 
thousand  dollars  as  a  special  fund,  to  be  called  the  insurance  commissioner's 
special  fund.  All  expenditures  authorized  in  this  section  must  be  audited 
by  the  board  of  examiners,  who  must  allow  the  same  and  direct  payment 
thereof  to  be  made;  and  the  controller  shall  draw  warrants  therefor  on  the 
state  treasury  for  the  payment  of  the  same  to  the  insurance  commissioner  out 
of  the  said  insurance  commissioner's  special  fund.  \^Amendment  approved 
March  ^,  1887;  Statutes  and  Amendments  1887 j  7;  to  take  effect  immediately.'] 

See  note  to  sectioa  601. 

642.  Violation  of  fish  laws.  — Expenses  of  trials  of  peivons  violating  the  provisions  of 
law  for  the  preservation  of  fish  are  borne  by  the  state,  act  approved  Febroary  28,  1887;  Stat- 
utes 1887,  6. 

An  Actio  authorize  the  stcUe  board  offiik  oommiuwMT%  to  import  game  birds  into  the  state  for  propa- 
gation^ and  to  appropricUe  money /or  that  purpose,  and  providing  a  penalty /or  the  shooting,  trap- 
ping, killing,  or  ot/ierwise  destroying  any  qfsaid  birds  vjiUhin  this  state. 

L^PProved  March  16,  lfi89;  VSSQ,  804.] 

Purchase  and  propagation  <^  game  birds. 

Section  1.  The  state  board  of  fish  commissioners  is  hereby  authorized  to  purchase  for  the 
purposes  of  propagation,  import  into  this  state,  and  distribute  to  such  places  within  this  state 
as  may  in  their  judgment  be  best  suitable  for  thu  same,  sach  game  birds  as  they  may  be  able  to 
secure,  including  wild  turkevs,  prairie  chickens,  bob-white  quail,  pheasants,  grouse,  skylarks, 
and  others  valuable  as  game  birds. 

AppTCprvaUon, 

dsa  2.  For  the  purposes  of  this  act  the  sum  of  two  thousand  dollars  is  hereby  appropriated 
out  of  any  money  in  the  state  treasury  not  otherwise  appropriated,  to  be  used  in  the  discretion 
of  the  state  board  of  fish  commissioners,  who  are  herebv  authoriised  to  draw  the  whole  or  any 
portion  of  said  money;  but  after  expenditure,  itemized  biUs  of  expense  shall  be  submitted  for 
the  money  expended. 

Fish  commissioners  to  draw  money. 

Sec.  3.  The  controller  shall  draw  his  warrant  on  the  requisition  of  said  board  of  fish  com- 
missioners  for  the  whole  or  any  portion  of  said  appropriation,  and  the  treasurer  shall  pay  the 
same. 

Killing  such  birds  misdemeanor. 

S£a  4.  Any  person  who  shall,  within  this  state,  prior  to  the  first  day  of  Januai^,  eighteen 
hundred  and  ninety-five,  shoot,  trap,  kill,  or  otherwise  destroy  any  bird  mentioned  in  section 
one  of  this  act,  is  guiltv  of  a  misdemeanor,  and  the  shooting,  trapping,  killing,  or  otherwise 
destroying  of  each  said  birds  shall  be  a  separate  offense. 

Seo.  6.    This  act  shall  take  effect  and  be  in  force  on  and  after  its  passage. 

664.   Chairman  of  board  of  examiners^  secretary,  and  salary. 

Sec.  654.  The  governor,  and  in  his  absence  the  secretary  of  state,  is  chair- 
man of  the  board  of  examiners.  The  governor  shall  appoint  a  secretary,  to 
hold  office  during  his  pleasure,  whose  salary  is  eighteen  hundred  dollars  per 
annum,  payable  as  the  salary  of  other  state  officers.  He  is  an  executive 
officer  attached  to  the  governor's  office;  is  authorized  to  administer  oaths, 
and  shall  perform  such  duties,  other  than  secretary,  as  may  be  assigned  him 
by  the  governor  from  time  to  time.  [Amendment  approved  March  P,  1887; 
Statutes  and  Amendments  1887,  67;  take  effect  from  and  after  passage.'\ 

Section  2  of  the  above  act  of  amendment  reads:  — 

Sec.  2.  So  much  of  sections  three  hundred  and  forty-three  and  three  hundred  and  eightjr- 
fivo  of  the  said  Political  Code,  so  far  as  the  same  confiict  with  the  provisions  of  said  section  six 
hundred  and  fifty-four  of  an  act  to  establish  a  Political  Code,  is  hereby  repealed. 

737.   Salaries  of  superior  judges. 

Sec.  737.  The  annual  salaries  of  the  judges  of  the  superior  courts  of  the 
city  and  county  of  San  Francisco,  and  of  the  counties  of  Alameda,  San 
Joaquin,  Los  Angeles,  Santa  Clara,  Santa  Cruz,  San  Mateo,  Yuba  and  Sutter 
combined,  Sacramento,  Butte,  Nevada,  Sonoma,  Colusa,  Monterey,  Santa  Bar- 
bara, San  Diego,  Marin,  Mendocino,  Tehama,  San  Bernardino,  Kern,  Placeri 
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Hamboldt,  Tulare,  Fresno,  and  Solano,  are  four  thousand  dollars  each,  and 

of  the  judges  of  the  superior  courts  of  Amador,  Calaveras,  Stanislaus,  and 

El  Dorado,  three  thousand  five  hundred  dollars  per  annum,  the  judge  of  the 

superior  court  of  the  county  of  Alpine,  two  thousand  dollars  per  annum,  one 

half  of  which  shall  be  paid  by  the  state,  and  the  other  half  thereof  by  the 

county  for  which  the  judge  is  elected  or  appointed,  except  that  in  the  counties 

of  Yuba  and  Sutter  one  fourth  of  the  salary  of  the  superior  judge  shall  be 

paid  by  each  county.    [Amendment  approved  February  21^  1889;  Statutes  and 

Amendments  1889,  33.} 

Section  2  of  the  above  amendment  provided:  -^ 

Sec.  2.    The  provisions  of  this  act  shall  not  affect  the  salary  of  present  inenmbents. 

789.  Salaries  of  officers  of  supreme  court. 

Sec.  739.  The  annual  salaries  of  the  officers  connected  with  the  supreme 
court  are  as  follows: — 

The  reporter  of  the  decisions,  twenty-five  hundred  dollars. 

The  phonographic  reporter,  three  thousand  dollars. 

Each  secretary  of  the  court,  twenty-four  hundred  dollars. 

Each  bailiff,  fifteen  hundred  dollars.     [Amendment  approved  March  21, 

1887;  Statutes  and  Amendments  1887,  221;  to  take  effect  from  and  after  its 

passage,'] 

Notes  of  Decisions  Afplicabls  to  Section  767. 


767.  Deputy  reporter,  salary  ol  —  ending  Jnne  30,  1883,  and  the  controller  ia  not 
"eatinff  the  act  of  February  26,  1881  (which  authorized  to  draw  a  warrant  in  payment  of 
vided  for  the  appointment  of  a  deputy  and    the  salary  of  that  officer,  sulraequen'.ly  accru- 


proviaed  tor  tne  appointment  oi  a  deputy  and  tne  salary  ot  tnat  omcer,  suDsequen.ly  accru- 

lor  hia  compenaation),  as  makins  an  appropri-  ing,  unless  a  specific  appropriation  has  been 

ation  for  the  payment  of  his  salary,  such  ap-  made  therefor:  BoffgeU  v.  Dunn,  75  GaL  69. 
propriation  terminated  with  the  fiscal  year 

791.    Notaries  pvilic. 

Seo.  791.  The  governor  may  appoint  and  commission  such  number  of 
notaries  public  for  the  several  counties  of  this  state  as  he  shall  deem  neces- 
sary for  the  public  convenience;  provided,  that  the  governor  may  appoint 
and  commission  notaries  public  as  follows:  In  the  county  of  Los  Angeles,  not 
exceeding  one  hundred  and  twenty-five,  of  whom  not  more  than  fifty  shall  be 
appointed  from  the  city  of  Los  Angeles;  in  the  city  and  county  of  San  Fran- 
cisco, not  exceeding  fifty;  in  the  county  of  Solano,  not  exceeding  forty. 
[Amendment  approved  March  19, 1889;  Statutes  and  Amendments  1889, 378; 
to  take  effect  immediately.} 

Section  2  of  the  above  act  provided:  —  • 

Seo.  2.    The  term  of  office  of  a  notary  public  is  four  years  from  and  after  the  date  of  his 
commission. 
The  original  section  was  amended  by  an  act  approved  March  9,  1887;  Statutes  1887,  79. 

793.  Repealed  by  act  approved  March  19,  1889;  Statutes  1889,  378;  to 
take  effect  immediately. 

Notes  ot  Decisions  Applicable  to  Sections  794-879. 

794.  Negligence  of  notary.  —  A  notary    against  him  when  the  property  intended  to  be 

faLselv  certifyiuff  to  the  identity  of  the  grantor  secured  by  the  mortgage  was  wholly  valueless: 

in  a  deed  is  not  liable  where  his  negligence  was  McAllister  ▼.  Clement,  75  Id.  182. 
not  the  direct  or  proximate  cause  of  the  loss: 

Oakland  Bank  qfSamntjfs  ▼.  Murfey,  68  Cal.  455;  879.    Former  incumbent  is  entitled  to 

nor  where,  through  his  negligence  id  making  oi&oe  until  the  qualification  of  the  person  duly 

his  certificate  of  acknowledgment  to  a  chattel  elected  or  appointed:  French  y.  Ccunty  qf  Santa 

mortgage,  the  lien  of  the  mortgage  is  lost,  will  Clara,  69  Oat  520. 
the  mortgagee  be  entitled  to  reoover  dainages 
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956.    Justification  of  mreiie$. 

8ec.  955.  The  oflScer  whoee  daty  it  is  to  approye  official  boncU  required 
of  state,  county,  city  and  county,  or  township  officers  must  not  accept  or 
approve  any  sach  bond,  unless  each  of  the  sureties  severally  justify  before 
an  officer  authorized  to  administer  oaths,  as  follows:  — 

1.  On  a  bond  given  by  a  state  officer  that  such  surety  is  a  resident  and 
freeholder,  or  householder,  within  this  state;  and  on  a  b<md  given  by  a  county, 
city  and  county,  or  township  officer  that  such  surety  is  a  resident  and  free- 
holder, or  householder,  within  such  county,  city  and  county,  or  within  an 
adjoining  county,  or  city  and  county. 

2.  That  such  surety  is  worth  the  amount  for  which  he  becomes  surety,  over 
and  above  all  his  debts  and  liabilities  in  unencumbered  property,  situated 
within  this  state,  exclusive  of  property  exempt  from  execution  and  forced 
sale. 

3.  A  member  of  the  board  of  supervisors  shall  not  be  accepted  as  surety 
upon  the  official  bond  of  any  county,  city  and  county,  or  township  officer  of 
his  county;  nor  shall  the  sheriff,  clerk,  tax  collector,  treasurer,  recorder, 
auditor,  assessor,  or  district  attorney  of  the  same  county,  or  city  and  county, 
become  sureties  upon  official  bonds  for  each  other. 

4.  A  corporation,  such  as  is  mentioned  in  section  ten  hundred  and  fifty- 
six  of  the  Code  of  Civil  Procedure  of  this  state,  may  become  ttnd  shall  be 
accepted  as  sole  and  sufficient  surety  upon  ai\y  bond  or  undertaking  author- 
ized or  required  by  the  provisions  of  this  code  or  of  any  law  of  this  state, 
subject  to  the  provisions  of  said  section,  and  those  of  section  ten  hundred  and 
fifty-seven  of  the  same  code.  [Amendment  approved  March  16^  1889;  Stat- 
utes and  Amendments  1889,  220.1 

966.   Sureties  for  less  than  the  penal  sum. 

Sec.  956.  When  the  penal  sum  of  any  bond  required  to  be  given  amounts 
to  more  than  one  thousand  dollars,  the  sureties  may  become  severally  liable 
for  portions  of  not  less  than  five  hundred  dollars  thereof,  making,  in  the 
&ggi*egate  at  least  two  sureties  for  the  whole  penal  sum.  And  if  any  such 
bond  becomes  forfeited,  an  action  may  be  brought  thereon  against  all  or  any 
number  of  the  obligors,  and  judgment  entered  against  them,  either  jointly  or 
severally,  as  they  may  be  liable.  The  judgment  must  not  be  entered  against 
a  surety  severally  bound  for  a  greater  sum  than  that  for  which  he  is  spe- 
cially liable  by  the  terms  of  the  bond.  Each  surety  is  liable  to  contribution 
to  his  co-sureties  in  proportion  to  the  amount  for  which  he  is  liable.  Any 
corporation,  such  as  is  mentioned  in  section  nine  hundred  and  fifty-five  of 
this  code,  may  become  one  of  such  sureties,  or  be  accepted  as  sole  and  suffi- 
cient surety.  [Amendment  approved  March  16,  1889;  Statutes  and  Amend- 
ments 1889 y  220.] 

Notes  of  Decisions  Appucablb  to  Sections  958-1067. 

968.     Bond   of    collector   of    license  for  which  he  misht  afterwards  be  elected,  ia 

taxes  ahonld  be  made  payable  to  the  state:  presumptive  evidence  of  a  conBideration  for 

People  V.  Staceyt  74  Cal.  373.  the  undertaking  of  the  sureties  to  be  responsi- 
ble after  the  expiration  of  the  first  term,  and 

959.     Continuing  liability  of  sureties,  a  defalcation  subsequently  occurring,  an  action 

-^  A  bond  executed  by  an  official  for  the  faith-  may  be  maintained  against  the  sureties  on  the 

ful  performance  of  his  duties  during  a  particu-  bond:  MetropolUan  Loan  Aaa^n  v.  ExhA,  75 

lar  term  of  office,  and  for  any  succeeding  terms  GaL  613. 
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967.  Sureties  dgning  without  affix-  vey  v.  HartiwdL,  67  Oal.  11.  "  Nothing  is  better 
ing  condition  or  limitation  to  their  liability  settled  by  the  decisions  of  this  court  than  ^at 
are  jointly  and  seyerally  liable  thereon  after  there  is  no  vacancy  in  an  office  so  long  as  the 
its  acceptance  and  approval  although  a  person  person  elected  or  appointed  to  fill  it  continues 
named  in  the  body  of  the  bond  as  snretv  did  to  discharge  the  duties  pertaining  to  it ":  Peo- 
not  sign  it,  and  although  as  to  one  of  the  pfe  ex  re/.  ffhUon  v.  Bammond,  66  Id.  654. 
sureties  signinff  no  sum  was  stated  in  the  Under  the  act  of  April  1,  1878,  the  respond- 
bond  for  which  he  was  bound:  PeofiU  v.  ent  and  two  others  were  appointed  by  the 
Stacey,  74  Gal.  373.  district  judges  named  in  the  act  police  com- 

Succeaeive  bonds.  — Where  the  same  per-  znissioners  oT  the  city  and  county  oi  San  Fran- 
son  is  elected  and  acts  as  county  treasurer  dsco;  no  term  of  office  was  fixed  by  the  act; 
during  three  successive  terms,  and  it  is  after-  by  the  constitution  of  1879,  the  district  courts 
wards  discovered  that  money  deposited  with  were  abolished,  and  a  new  judicial  system  es- 
him  had  been  misappropriated,  it  will  be  pre-  tablished,  with  no  specific  provision  for  the  ex- 
sumed,  in  the  absence  of  evidence  to  the  con-  ercise  of  the  powers  imposed  upon  the  judges 
trary,  that  this  misappropriation  took  place  of  the  district  court  by  the  act  of  1878;  on 
at  iiie  end  of  his  last  term,  and  his  sureties  August  1,  1884,  the  relator  was  appointed  by 
on  his  last  official  bond  are  therefore  liable:  the  governor  to  the  office  of  police  commis- 
ffeppe  V.  Johnson,  73  CaL  265.  sioner  in  place  of  the  respondent,  and  insti- 
tuted this  action  to  try  his  title  under  the 

968.  Fonnof  judgment  against  sore-  appointment;  it  was  held  he  was  not  entitled 
ty.  — People  v.  Love,  25  Cal,  520,  and  People  v.  to  the  office:  Id.  This  section,  providing  that 
Hooney,  29  Id.  643,  affirmed  to  the  point  that  a  an  office  becomes  vacant  on  the  happening  of 
judgment  against  the  sureties  on  an  official  bond  the  insanity  of  the  incumbent,  found  upon  a 
for  a  defalcation  of  the  principal  should  first  commission  issued  to  determine  the  fact,  refers 
fibc  the  amount  of  the  defalcation,  and  then  to  a  commission  out  of  chancery,  and  not  to 
proceed  with  a  separate  judgment  against  each  the  statutory  proceeding  to  send  a  person  to 
of  the  sureties  for  the  full  amount  for  which  he  the  insane  asylum:  Estate  qf  Moore,  68  CaJ. 
has  made  himself  liable  in  the  bond,  and  costs,  281. 

and  then  close  with  a  proviso  that  the  judg- 
ment shall  be  satisfied  by  the  collection  or  1031.     Authentication  of  city  ordi- 
payment  of  the  amount  of  the  defalcation  and  nance  by  clerk.  — Section  2  of  article  12  of 
eosrts:  Heppt  v.  Rooney,  73  OaL  520.  the  charter  of  Los  Anseles  provided  that  every 

ordinance  passed  by  the  council  should,  before 

995.  Hesignation  firom  office. -^  A  find-  it  became  effective,  be  signed  by  the  clerk  of 
ing  that  at  the  time  the  relator  re8ig[ned  the  the  council;  the  charter  further  provided  for 
office  in  question  he  was  of  sound  mind,  and  the  election  of  a  city  auditor,  who  should  also 
that  his  resignation  was  not  procured  through  be  ex  officio  clerk  of  the  council;  the  ordinance 
fraud,  or  upon  an  offer  by  tne  respondent  to  in  question  was  signed  by  '*  W.  W.  Robinson, 
share  with  him  the  salary  attached  to  the  Clerk  of  the  Council  of  the  City  of  Los  An- 
office,  held  supported  by  the  evidence:  Peth  geles";  it  was  held  that  the  ordinance  was 
pie  tx  reL  Clough  v.  Levy,  71  CaL  618.  properly  authenticated  under  this  act:  In  re 

J.  Z>.  Ouerrero,  69  Cal.  88 

996.  Vacancy  in  office. —A  public  of- 
fice does  not  become  vacant  except  upon  the  1058.  Proclamation  of  election. — The 
happening  of' one  of  the  events  enumerated  in  relators  claimed  to  have  been  elected  representa- 
thia  section:  Roaborough  v.  Boardman,  67  Cal.  tives  in  Congress  at  the  general  election  in  1884. 
1 16.  After  the  passage  of  ihe  act  of  February  10,  Their  claim  was  based  on  the  alleged  invalidity 
1874,  abolishing  the  office  of  county  assessor  of  of  the  act  of  March  13,  1883,  dividing  the  state 
Alameda  County,  and  until  the  first  Monday  into  Congressional  districts,  and  repealing  all 
after  the  first  day  of  January,  1885,  the  date  on  acts  in  conflict  therewith.  Only  a  few  votes 
which  the  provisions  of  the  county  government  were  received  by  them,  and  these  were  cast  in 
act  of  March  14,  1883,  creating  county  offices,  pursuance  of  the  act  of  March  30,  1872,  re- 
took effect,  there  was  no  such  office  as  county  Eating  to  the  same  subject  as  the  act  of  1883, 
assessor  of  Alameda  County;  consequently  and  within  the  repealing  clause  of  the  latter 
there  was  no  vacancy  in  that  office:  Id.  An  act.  No  proclamation  was  issued  by  the  gov- 
office  becomes  vacant  by  non^user,  and  subject  emor  for  an  election  in  accordance  with  the 
to  be  filled  by  the  appointing  power,  when  the  act  of  1872.  It  was  held  that  the  claim  of  the 
lawful  incumbent  voluntarily  surrenders  the  relators,  conceding  the  invalidity  of  the  act  of 
office  to  another,  under  the  mistaken  belief  1883,  could  not  be  sustained:  People  ex  rel. 
that  the  latter  had  been  elected  as  and  was  Leverson  v.  Thompson,  67  Cal.  627. 

his  rightful  successor,  and,  acting  upon  such 

belief,  for  a  period  of  two  years  ceases  to  dis-  1067.     Costs.  —  In  a  contested  election 

charge  the  duties  of  his  office,  and  makes  no  '  case,  where  it  is  determined  that  there  was  a 

demand  of  the  person  to  whom  he  surrendered  tie  vote,  neither  of  the  parties  can  recover 

it  to  be  restored  thereto:  People  ex  reL  McOar'  costs:  Soto  v.  Vannoy,  65  Gal.  285. 

1072.     Compensation  of  officers  of  election. 

Seo.  1072.    Each  member  upon  a  board  of  election  in  any  county  or  city 

or  county  in  the  state,  and  each  clerk  thereof,  shall  receive  as  compensation 
for  his  services  upon  such  board  a  sum  not  to  exceed  ten  dollars,  which  sum 
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shall  be  paid  out  of  the  treasury  of  the  county  or  city  and  county  in  which 
such  persons  act.  [Amendment  approved  March  MO^  1889;  StattUes  and 
AmsndmentB  1889 ^  4^3,]  t 

By  the  same  Act,  the  following  sections  were  amended  to  read  as  hereafter  set  out:  1094^  1127, 
1129,  1131,  1142,  1145,  1147,  1160,  and  1204. 

1094.     Oreat  register  to  be  kept. 

Sec.  1094.  A  register,  in  which  shall  be  entered  the  names  of  the  qualified 
electors  of  each  of  the  counties  in  the  state,  shall  be  kept  at  the  office  of  the 
county  clerk  of  such  county,  and  in  each  of  the  cities  and  counties  of  the 
state  such  a  register  shall  be  kept  in  the  office  of  the  person  charged  with 
the  registration  of  voters  in  such  city  or  county.  There  shall  be  in  each  of 
the  counties  and  cities  and  counties  in  the  state  (when  required  by  the 
board  of  supervisors)  a  new  and  complete  registration  of  the  voters  of  such 
counties  and  cities  and  counties,  who  are  entitled  thereto,  and  who  apply 
with  the  proper  proof.  Such  registration  shall  commence  one  hundred  days 
before  a  general  election,  and  shall  continue  for  eighty-five  days  thence  next 
ensuing,  when  such  registration  shall  cease;  provided,  that  nothing  in  this 
section  shall  be  held  to  repeal  any  election  or  registration  law  applicable  to 
or  in  force  in  the  city  and  county  of  San  Francisco.  [Am>endmsnt  approved 
March  20 j  1889  \  Statutes  and  Amendments  1889,  ^^.] 

Notes  of  Decisions  Applicable  to  Section  1097. 

1007.  Person  bom  in  foreign  state,  the  birth  of  snch  person,  is  not  a  citizen  of  the 
whose  father  was  once  a  citizen  of  the  United  United  States,  and  is  not  entitled  to  registra- 
States,  but  had  renounced  his  allegiance  before    tion  as  a  voter:  Brown  y.  Dexter,  66  CaL  39. 

1127.     Supervisors  to  establish  election  precinct. 

Sec.  1127.  The  board  of  supervisors,  or  other  board  having  charge  and 
control  of  elections  in  each  of  the  counties  and  cities  and  counties  of  the 
state,  shall,  as  soon  before  a  general  election  as  is  convenient,  proceed  to 
divide  such  county  or  city  and  county  into  election  precincts,  of  which  there 
shall  be  as  many  as  shall  be  sufficient  to  make  the  number  of  votes  polled  at 
any  one  election  precinct  to  be  not  more  than  two  hundred,  as  nearly  as  can 
be  ascertained.  [Am^endmsnt  approved  March  20, 1889;  Statutes  and  Amend- 
ments 1889,  424.] 

The  original  section  was  also  amended  in  18S7;  Statutes  1887,  235. 

1129.    Alteration  of  precincts. 

Sec.  1129.  The  board  of  supervisors,  or  other  board  having  charge  and 
control  of  elections  in  each  of  the  counties  and  cities  and  counties  of  the 
state,  may  from  time  to  time  change  the  boundaries  of,  create  new,  or  con- 
solidate established  precincts;  provided,  that  there  shall  always  be  as  many 
precincts  as  shall  be  sufficient  to  make  the  number  of  votes  polled  at  any  one 
precinct  to  be  not  more  than  two  hundred,  as  nearly  as  can  be  ascertained. 
[Amendment  approved  March  20, 1889;  Statutes  and  Amendments  1889, 4^4-} 

1131.   Designating  place  of  election,  and  offices  to  be  filled. 

Sec.  1131.  The  board  of  supervisors,  or  other  board  having  charge  and 
control  of  elections  in  each  of  the  counties  and  cities  and  counties  of  the 
state,  must,  at  least  fifteen  days  prior  to  an  election,  issue  its  order  appoint- 
ing boards  of  election,  designating  the  house  or  place  within  the  precinct 
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where  the  election  must  be  held,  and  the  offices  to  be  filled,  naming  and 
numbering  in  numerical  order,  commencing  with  nnmber  one,  the  offices  to 
be  filled,  unexpired  terms  being  lastly  designated;  but  in  no  event  shall  any 
place  be  selected  for  holding  an  election  that  is  in  a  saloon  or  other  room  or 
place  where  vinous,  spirituous,  or  malt  liquors  are  sold  or  dispensed,  nor  shall 
any  place  be  selected  for  such  purpose  that  is  connected  with  a  saloon  or 
other  room  or  place  where  vinous,  spirituous,  or  malt  liquors  are  sold  or 
dispensed,  by  any  door,  window,  or  other  opening.  [Amendment  approved 
March  SO,  1889;  Statutes  and  Amendments  1889^  -^-#.] 

1142.   Boards  of  election^  how  appointed. 

Sec.  1142.  When  an  election  is  ordered,  the  board  of  supervisors,  or  other 
board  having  charge  and  control  of  elections  in  each  of  the  counties  and 
cities  and  counties  of  the  state,  shall  appoint  for  each  precinct,  from  the 
electors  thereof  whose  names  appear  upon  the  last  assessment  roll  of  said 
county  or  city  and  county,  two  inspectors,  two  judges,  and  two  clerks,  the 
inspectors,  judges,  and  clerks  to  be  selected  respectively  from  the  two  oppos- 
ing political  parties  which  cast  the  greatest  number  of  votes  at  the  next 
preceding  general  election.  The  inspectors  and  judges  so  appointed  shall 
constitute  a  board  of  election  for  such  precinct.  Said  board  of  election  shall 
canvass  the  votes  for  such  precinct,  and  must  be  present  at  the  closing  of  the 
polls.  The  members  of  said  board  shall  relieve  each  other  in  the  duties  of 
canvassing  the  ballots,  which  may  be  conducted  by  at  least  half  of  the  whole 
number;  but  the  final  certificate  shall  be  signed  by  a  majority  of  the  whole. 
No  person  shall  be  eligible  to  act  as  an  officer  of  election  at  any  precinct  who 
has  been  employed  in  any  official  capacity  in  the  county  or  city  and  county 
in  the  state,  within  ninety  days  next  preceding  any  election.  No  person 
shall  be  eligible  to  act  as  a  member  of  any  election  board,  or  as  a  clerk  upon 
such  board,  who  cannot  read  and  write  the  English  language.  Any  person 
acting  as  a  member  of  any  election  board,  or  as  a  clerk  upon  such  board, 
who  cannot  read  and  write  the  English  language,  and  any  person  who  refuses 
to  act  upon  such  board,  or  as  a  clerk  thereof,  after  proper  notification  of  his 
appointment,  who  is  otherwise  eligible,  unless  good  and  sufficient  cause  for 
such  refusal  is  shown,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  subjected  to  a  fine  of  five  hundred  dollars;  and  upon  failure  to  pay 
said  fine,  shall  be  imprisoned  in  the  county  jail  of  such  county  or  city  and 
county  for  the  period  of  one  day  for  each  one  dollar  of  said  fine.  [Amend- 
ment approved  March  20^  1889;  Statutes  and  Amendments  1889^  4^5. 

1146.  Inspectors  of  election,  powers  of 
Sec.  1145.    The  inspector  may, — 

1.  Administer  all  oaths  required  in  the  progress  of  an  election. 

2.  Appoint  judges  and  clerks  if,  during  the  progress  of  an  election,  any 
judge  or  clerk  ceases  to  act.  [Amendment  approved  March  20, 1889;  Statutes 
and  Amendments  1889,  426.'\ 

1147.  Repealed  by  act  approved  March  20, 1889;  Statutes  1889,  425. 

1160.   Time  of  opening  and  closing  polls. 

Ssc.  1160.  The  polls  must  be  opened  at  sunrise  of  the  morning  of  the  day 
of  election,  and  most  be  kept  open  until  five  o'clock  on  the  afternoon  of  the 
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same  day,  when  the  polls  shall  be  closed.     [Amendment  approved  March  £0^ 
1889;  Statutes  and  Amendments  1889j  Ji26J\ 
The  origioal  section  was  also  amended  in  1887;  Statntee  1887,  149. 

1181.  Form  of  ballot. 

Sec.  1191.  No  ticket  must  be  used  at  any  election,  ot  circulated  on  the 
day  of  election,  unless, — 

1.  It  is  written  or  printed  on  paper  furnished  by  the  secretary  of  state,  or 
upon  paper  in  every  respect  precisely  like  such  paper. 

2.  It  is  six  inches  in  width,  or  within  one  fourth  of  an  inch  of  such  width. 
If  not  more  than  fifty  ofiSces  are  designated  to  be  filled,  it  is  twelve  inches  in 
length,  or  within  one  half  of  an  inch  of  such  length.  If  more  than  fifty 
ofBices,  and  not  more  than  eighty  offices,  are  designated  to  be  filled,  it  is 
eighteen  inches  in  length,  or  within  one  half  of  an  inch  of  such  length.  If 
more  that  eighty  offices  are  designated  to  be  filled,  it  is  twenty-four  inches  in 
length,  or  within  one  half  of  an  inch  of  such  length. 

3.  If  printed,  the  names  of  the  persons  voted  for  and  the  offices  are  printed 
in  black  ink,  and  in  long-primer  capitals, — the  names  of  the  offices  in  small 
capitals  and  of  the  persons  in  large  capitals, — and  both  without  spaces  except 
between  the  different  words  or  initials  in  each  line,  and  between  the  numbers 
and  initials. 

4.  If  printed,  the  same  margin  is  left  above  the  printed  matter  as  below  it. 

6.  If  printed,  the  lines  are  straight,  and  the  matter  double  leaded  with  six- 
to-pica  leads.  The  word  "For"  comprises  the  top  line,  the  margins  both 
sides  of  it  being  equal  in  size.  The  line  after  the  top  one  commences  with 
the  figure  one,  then  follows  immediately  on  the  same  line  the  name  of  the 
first  officer  designated  by  thd  board  of  supervisors,  or  other  board  having 
charge  and  control  of  elections,  in  its  order,  issued  under  section  one  thousand 
one  hundred  and  thirty-one;  and  lastly,  on  the  same  line,  the  name  of  the 
person  voted  for.  Each  subsequent  line  commences  with  the  figure  next  in 
numerical  order,  and  such  number  is  in  like  manner  immediately  followed 
by  the  name  of  the  office  designated  and  the  person  voted  for,  so  that  the 
offices  shall  appear  upon  the  ticket  in  the  order  designated  by  the  board  of 
supervisors,  or  other  board  having  charge  and  control  of  elections,  and  be 
numbered  in  numerical  order,  commencing  with  the  number  one.  The  num- 
bers are  in  a  straight  line  from  top  to  bottom,  and  are  within  one  quarter  of  an 
inch  of  the  left-hand  edge  of  the  ticket,  so  that  the  blank  space  for  substituted 
names  shall  be  on  the  right-hand  side  of  the  ticket.  The  ticket  shall  be  sub- 
stantially in  the  following  form: — 

For  — 

1.  STATE  SENATOR,  FRANK  COWPEB. 

2.  STATE   SENATOB,   PHILIP   ROSS. 

3.  MEMBER  OF  ASSEMBLY,   A.   S.   WARDEN. 

4.  MEMBEB  OP  ASSEMBLY,  WASHINGTON  SWIFT. 
6.  MEBCBEB  OF  ASSEMBLY,   CALEB  T.    HOLIDAY. 

[Amendment  approved  March  16, 1889;  Statutes  and  Amendm>ent8  1889,  210.1 

KoTES  ov  Decibionb  Apflicablb  to  SECnOBT  1191. 

Short  ballot. The  court  below  rejected    inches  in  length;  it  was  held  that  the  ballot  was 

«  ballot  which  was  only  aboat  eight  and  a  half    properly  rejected:  ifqmo&ia  v.  Bnow,  67  CaL  497. 
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An  act  to  amend  section  two  0/  an  act  entUied  **An  act  to  prevent  the  circulation  qf  bogus  eleeUon 
tickets,  and  to  prevent  fixutds  upon  voters,**  approved  March  7, 1878. 

[Approved  March  16, 1889;  1889,  209.] 

Section  1.  Section  two  of  an  act  entitled  "An  act  to  prevent  the  circulation  of  bogus  eleo- 
tion  tickets,  and  to  prevent  frauds  upon  voters,"  approved  March  7,  1878,  is  amendea  so  as  to 
read  as  follows:  — > 

Vignette  of  election  ballot  to  be  filed  toUh  county  clerk, 

Sbo.  2.  .When  such  vignette  and  inscription  have  been  adopted  and  proposed,  an  impression 
of  the  same,  followed  by  the  regular  ticket  of  such  party,  prmted  so  as  to  constitute  a  lawful 
election  ballot,  and  sealed  up  in  an  envelope,  may  be  filed  with  the  county  clerk  of  the  countv 
at  any  time  prior  to  ten  days  before  the  opening  of  the  polls  on  election  day.  Such  ballot  shall 
be  kept  by  said  clerk  on  deposit,  and  from  the  time  of  said  filing  it  shall  be  unlawful  for  any 
person  to  imitate,  copy,  or  in  any  manner  counterfeit  the  same.  Any  person  violatins  the 
foregoing  provisions  uudl  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  punishea  ao- 
cordm^ly.  And  it  shall  be  taken  as  the  intent  of  any  person  or  elector  Casting  a  ballot  having 
such  vignette  and  inscription,  or  such  imitation,  copy,  or  counterfeit  thereof,  to  have  cast  the 
regular  ticket  of  such  party  adopting  and  preparing  said  regular  ticket,  and  the  same  shall  bo 
counted  as  the  complete  regular  ticket,  except  as  to  names  erased  or  inserted  upon  said  ticket^ 
if  done  in  writing. ' 

Nons  OF  Decisions  Afplioablb  to  Sbohon  1201. 

ISOl.  Obfloority  in  name  or  office. —  name  of  the  contestant,  and  also  the  name  of 
The  obvious  intention  of  the  electors  to  vote  for  the  office  to  be  voted  for,  leaving  simply  the 
the  contestant  for  a  certain  office  cannot  be  de-  number  indicating  its  order  on  the  ballot,  and 
feated  by  a  mistake  of  the  printer  in  the  de-  opposite  this  number  and  erasure  had  written 
scription  of  the  office  in  the  ballots:  IngUs  v.  the  name  of  the  defendant;  it  was  held  that 
8/tepherd,  67  CaL  469.  In  certain  ballots  the  these  ballots  were  properly  counted  for  the  de- 
voters  had  erased  with  lead-pencil  marks  the  fendant:  Reynolds  v.  Snow,  67  Id.  497. 

1204.    Erasure  on  ticket,  how  mv^t  be  made. 

Sec.  1204.  When  upon  a  ballot  found  in  any  ballot  box  any  name  has 
been  erased  and  another  substituted  therefor,  in  any  other  manner  than  by 
the  use  of  a  lead-pencil  or  common  writing  ink,  the  substituted  name  must  be 
rejected,  and  the  name  erased,  if  it  can  be  ascertained  from  an  inspection  of 
the  ballot,  must  be  counted,  and  the  fact  thereof  must  be  notedupon  the  bal- 
lot, and  such  note  must  be  signed  by  a  majority  of  the.  election  board.  A 
voter  who  erases  a  name  upon  a  ballot,  and  substitutes  no  name  therefor,  shall 
write  the  words  "  No  vote"  after  such  name  so  erased,  otherwise  the  name  so 
erased,  if  it  can  be  ascertained  from  an  inspection  of  the  ballot,  must  be 
counted,  and  the  fact  thereof  must  be  noted  upon  the  ballot,  and  such  notie 
must  be  signed  by  a  majority  of  the  election  board.  [Amendment  approved 
March  idO,  1889;  Statutes  and  Amendments  1889,  426. 

Notes  ov  Deoisionb  Applioablb  to  Section  1234. 

1984.    Indictment  for  refosal  to  swear  case  to  him  that  he  may  have  supposed  that 

voter,  sufficiency  of:  See  People-  v.  Bums,  75  the  law  was  different  from  what  it  was;  bat 

ObL  672.    On  a  trial  under  such  an  indictment,  in  order  that  you  may  find  him  guilty,  it  must 

the  court  chained  that  the  "defendant  is  pre-  appear  that  he  acted  knowingly  and  fraudu- 

snmed  by  law  as  inspector  to  know  at  his  peril  lently," —  it  was  held  that  ther  instruction  was 

what  the  law  was,  and  it  would  furnish  no  ez-  proper:  Id. 

1267.     Counting  of  votes. 

Sec.  1257.  After  the  lists  are  thus  signed,  the  board  must  proceed  to 
count  and  ascertain  the  number  of  votes  cast  for  each  person  voted  for.  All 
the  ballots  must  be  taken  out  of  the  ballot-box,  one  at  a  time,  and  opened  by 
one  of  the  members  of  the  board,  and  as  so  taken  out  must  be  placed  in 
separate  piles,  according  to  their  respective  ticket  headings,  vignettes,  or 
other  designations,  in  manner  as  follows,  to  wit:  All  the  scratched  ballots  of 
each  separate  political  or  other  party  must  be  placed  in  a  separate  pile,  and 
all  the  unscratched  ballots  of  each  such  party  must  be  placed  in  a  separate 
pile,  and  all  undesignated  ballots  must  be  placed  in  a  separate  pile  in  like 
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manner.  When  all  the  ballots  shall  have  been  so  placed  in  piles,  the  num- 
ber of  ballots  in  each  such  pile  must  be  carefully,  correctly,  and  distinctly 
counted  aloud,  by  a  member  of  the  board,  in  presence  of  the  board  and  of 
the  by-standers,  whereupon  an  oflScial  record  must  be  made  by  each  clerk 
of  the  total  number  of  ballots  in  each  such  pile,  specifying  its  party  designa- 
tion, or  that  it  is  undesignated,  and  of  the  total  number  of  ballots  in  each 
such  pile.  Immediately  thereafter  all  unscratched  ballots  must  be  by  one 
of  the  judges  strung  upon  one  string  in  such  a  manner  that  all  the  unscratched 
ballots  of  each  party  shall  be  in  direct  succession  and  immediate  proximity 
upon  said  string;  and  all  such  unscratched  ballots  shall  thereupon  be  securely 
bound  together  by  said  string  and  replaced  in  the  ballot-box.  Immediately 
thereafter  each  pile  of  scratched  ballots  and  of  undesignated  ballots  must  be 
separately  secured  intact  by  twine  or  other  convenient  fastening,  and  replaced 
in  the  ballot-box.  Immediately  thereafter  one,  and  only  one,  such  pile  of 
SC4  atched  ballots  must  be  freed  from  such  twine  or  other  fastening  without  re- 
moval from  the  ballot-box,  and  such  ballots  must  be  taken  out  one  at  a  time  by 
one  of  the  members  of  the  board,  and  immediately  thereafter  each  name  erased, 
upon  each  such  ballot,  must  be  correctly  and  distinctly  read  aloud  by  a 
member  of  the  board,  and  each  clerk  must  write  down  each  name  erased, 
and  keep  the  number  of  erasures  by  tallies  opposite  each  respective  name  as 
so  read  aloud.  Immediately  after  all  the  erasures  shall  have  been  so  re- 
corded, the  names  substituted  for  such  erased  names  must  be  in  like  manner 
correctly  and  distinctly  read  aloud  and  written  down,  and  in  like  manner  be 
separately  recorded  by  tallies  by  each  clerk,  and  immediately  after  such 
tallying  of  the  erasures  and  substituted  names  upon  a  ballot,  the  said  ballot 
must  be  by  one  of  the  judges  strung  upon  another  string,  and  thus  each 
scratched  ballot  in  its  order,  and  each  pile  of  scratched  ballots  in  its  order, 
must  be  freed  and  canvassed  and  strung  upon  the  same  string,  in  such  a 
manner  that  all  the  scratched  ballots  of  each  political  or  other  party  shall  be 
in  direct  succession  and  immediate  proximity  upon  said  string.  Immedi- 
ately thereafter,  such  pile  of  undesignated  ballots  must  be  freed  from  such 
twine  or  other  fastening  without  removal  from  the  ballot-box,  and  such  bal- 
lots must  be  taken  out  of  the  ballot-box,  one  at  a  time,  and  opened  by  one 
of  the  members  of  the  board,  and  the  ballot  must  immediately  be  distinctly 
read.  Each  clerk  must  write  down  the  name  of  each  person  voted  for  upon 
each  such  undesignated  ballot,  and  the  office  he  was  voted  for  to  fill,  and 
must  keep  the  number  of  times  each  person  was  so  voted  for  upon  undesig- 
nated ballots  by  tallies  opposite  his  name  as  the  ballots  shall  be  so  read  aloud. 
Each  such  undesignated  ballot  so  soon  as  thus  read  and  tallied  must  be 
strung  upon  the  same  string  with  the  scratched  ballots,  and  all  ballots  re- 
jected for  illegality  must  then  be  strung  upon  said  string  of  scratched  ballots, 
whereupon  all  the  ballots  thus  strung  upon  said  string  must  be  securely 
bound  together  by  said  string  and  replaced  in  the  ballot-box,  whereupon  the 
total  number  of  ballots  of  each  political  and  other  party,  the  names  erased, 
and  the  number  of  erasures  of  each  name  thereon,  the  names  substituted  for 
erasures,  and  the  number  of  substitutions  of  each  name  thereon,  also  the 
total  number  of  undesignated  ballots  cast,  must  be  written  out  plainly  by 
each  clerk,  and  must  be  prominently  posted  in  the  room  where  counted  and 
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tallied,  and  a  duplicate  thereof  mast  be  prominently  posted  on  the  firont  of 
the  building  within  which  the  precinct  canvass  shall  be  progressing,  and  a 
triplicate  thereof  must  be  sent  to  the  registrar's  ofl&ce,  if  in  San  Francisco; 
otherwise  to  the  office  of  the  county  clerk  of  the  county-  For  the  purposes 
of  this  section,  a  scratched  ballot  shall  be  a  ballot  having  the  name  or  names 
of  one  or  more  candidates  thereon  erased,  and  an  unscratched  ballot  shall  be 
a  ballot  having  no  name  thereon  erased,  and  an  undesignated  ballot  shall  be 
a  ballot  having  no  ticket  heading,  vignette,  and  other  designation.  [Amend' 
merU  approved  March  11, 1889;  Statutes  and  Amendmente  1889,  109.1 

1268.   Tallies. 

Sec.  1258.  Each  clerk  must  write  down  each  office  to  be  filled,  and  the 
name  of  each  person  voted  for  to  fill  such  office,  and  opposite  each  such  name 
to  write  down  the  total  number  of  scratched  ballots  and  the  total  number  of 
unscratched  ballots  of  each  political  or  other  party  (designating  the  parties 
respectively)  on  whose  party  ballots  such  name  shall  have  been  originally 
printed  (or  written,  if  not  a  printed  ballot),  and  next  write  down  the  number 
of  times  such  name  shall  have  been  erased  upon  scratched  ballots,  and  lastly, 
write  down  the  number  of  times  such  name  shall  have  been  inserted  (substi- 
tuted in  lieu  of  a  name  or  names  erased),  upon  scratched  ballots;  also  the 
number  of  times  each  name  appeared  on  undesignated  ballots.  Each  clerk 
must  then  ascertain  the  net  vote  of  each  person  voted  for,  from  data  thus 
written  down  opposite  his  name,  by  deducting  from  such  total  number  of 
scratched  and  unscratched  ballots  the  number  of  times  his  name  was  erased 
upon  scratched  ballots,  and  adding  the  number  of  times  his  name  was  in- 
serted (substituted)  upon  scratched  ballots,  and  the  number  of  times  it 
appeared  upon  undesignated  ballots,  and  must  then  write  down  his  net  vote 
thus  ascertained,  immediately  after  the  said  data  thus  written  down.  All 
the  exhibits  severally  written  down  by  the  clerks,  under  the  provisions  of  this 
section,  and  of  section  one  thousand  two  hundred  and  fifty-seven,  next  pre- 
<;eding  this  section,  must  be  respectively  disposed  of  in  manner  as  provided 
for  certain  lists  in  sections  one  thousand  two  hundred  and  sixty-one  and  one 
thousand  two  hundred  and  sixty-two  of  this  code.  [Amendment  approved 
March  11, 1889;  Statutes  and  AToendments  1889, 110.^ 

1268.    Tickets  to  he  strung  and  inclosed  in  sealed  envelopes. 

Sec.  1259.  The  ballots,  having  been  thus  strung  upon  two  strings,  and 
bound  together  respectively,  must  not  thereafter  be  examined  by  any  person; 
but  all  such  must  be  carefully  sealed  in  a  strong  envelope,  and  each  member 
of  the  board  must  write  his  name  across  the  seal.  [Amendment  approved 
March  11,  1889;  Statutes  and  Amendments  1889,  111.] 

Notes  of  Decisions  Applicable  to  Section  1265. 

1265.  Cixstody  of  ballots  by  contest-  time  they  were  in  the  poaaeaaion  of  iihe  oon- 
ant.  —  The  ballota  are  not  inadmissible  in  evi-  testant  as  <ie  facto  coanty  clerk:  Ooglcm  ▼. 
dence  by  reason  of  the  fact  that  for  a  short    Beard,  67  CaL  307. 

1278.    Time  to  canvass  election  returns. 

Sec.  1278.    The  board  of  supervisors  of  each  county  must  meet  at  their 

usual  place  of  meeting  on  the  first  Monday  after  each  election,  to  canvass  the 

returns.     [Amendment  approved  March  16,  1887;  Statutes  ar^  Amendments 

1887, 119.\ 

23 


1 1267,  POLITICAL  CODE. 

manner.    When  all  the  ballots  shall  have  been  so  placed  in  piles,  the  num- 
ber of  ballots  in  each  such  pile  must  be  carefully,  correctly,  and  distinctly 
counted  aloud,  by  a  member  of  the  board,  in  presence  of  the  board  and  of 
the  by-standers,  whereupon  an  oflScial  record  must  be  made  by  each  clerk 
of  the  total  number  of  ballots  in  each  such  pile,  specifying  its  party  designa- 
tion, or  that  it  is  undesignated,  and  of  the  total  number  of  ballots  in  each 
such  pile.     Immediately  thereafter  all  unscratched  ballots  must  be  by  one 
of  the  judges  strung  upon  one  string  in  such  a  manner  that  all  the  unscratched 
ballots  of  each  party  shall  be  in  direct  succession  and  immediate  proximity 
upon  said  string;  and  all  such  unscratched  ballots  shall  thereupon  be  securely 
bound  together  by  said  string  and  replaced  in  the  ballot*box.     Immediately 
thereafter  each  pile  of  scratched  ballots  and  of  undesignated  ballots  must  be 
separately  secured  intact  by  twine  or  other  convenient  fastening,  and  replaced 
in  the  ballot-box.     Immediately  thereafter  one,  and  only  one,  such  pile  of 
scratched  ballots  must  be  freed  from  such  twine  or  other  fastening  without  re- 
moval from  the  ballot-box,  and  such  ballots  must  be  taken  out  one  at  a  time  by 
one  of  the  members  of  the  board,  and  immediately  thereafter  each  name  erased, 
upon  each  such  ballot,  must  be  correctly  and  distinctly  read  aloud  by  a 
member  of  the  board,  and  each  clerk  must  write  down  each  name  erased, 
and  keep  the  number  of  erasures  by  tallies  opposite  each  respective  name  as 
so  read  aloud.    Immediately  after  all  the  erasures  shall  have  been  so  re- 
corded, the  names  substituted  for  such  erased  names  must  be  in  like  manner 
correctly  and  distinctly  read  aloud  and  written  down,  and  in  like  manner  be 
separately  recorded  by  tallies  by  each  clerk,  and  immediately  after  such 
tallying  of  the  erasures  and  substituted  names  upon  a  ballot,  the  said  ballot 
must  be  by  one  of  the  judges  strung  upon  another  string,  and  thus  each 
scratched  ballot  in  its  order,  and  each  pile  of  scratched  ballots  in  its  order, 
must  be  freed  and  canvassed  and  strung  upon  the  same  string,  in  such  a 
manner  that  all  the  scratched  ballots  of  each  political  or  other  party  shall  be 
in  direct  succession  and  immediate  proximity  upon  said  string.    Immedi- 
ately thereafter,  such  pile  of  undesignated  ballots  must  be  freed  from  such 
twine  or  other  fastening  without  removal  from  the  ballot-box,  and  such  bal- 
lots must  be  taken  out  of  the  ballot-box,  one  at  a  time,  and  opened  by  one 
of  the  members  of  the  board,  and  the  ballot  must  immediately  be  distinctly 
read.     Each  clerk  must  write  down  the  name  of  each  person  voted  for  upon 
each  such  undesignated  ballot,  and  the  office  he  was  voted  for  to  fill,  and 
must  keep  the  number  of  times  each  person  was  so  voted  for  upon  undesig- 
nated ballots  by  tallies  opposite  his  name  as  the  ballots  shall  be  so  read  aloud. 
Each  such  undesignated  ballot  so  soon  as  thus  read  and  tallied  must  be 
strung  upon  the  same  string  with  the  scratched  ballots,  and  all  ballots  re- 
jected for  illegality  must  then  be  strung  upon  said  string  of  scratched  ballots, 
whereupon  all  the  ballots  thus  strung  upon  said  string  must  be  securely 
bound  together  by  said  string  and  replaced  in  the  ballot-box,  whereupon  the 
total  number  of  ballots  of  each  political  and  other  party,  the  names  erased, 
and  the  number  of  erasures  of  each  name  thereon,  the  names  substituted  for 
erasures,  and  the  number  of  substitutions  of  each  name  thereon,  also  the 
total  number  of  undesignated  ballots  cast,  must  be  written  out  plainly  by 
each  clerk,  and  must  be  prominently  posted  in  the  room  where  counted  and 
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tallied,  and  a  duplicate  thereof  mast  be  prominently  posted  on  the  front  of 
the  building  within  which  the  precinct  canvass  shall  be  progressing,  and  a 
triplicate  thereof  must  be  sent  to  the  registrar's  office,  if  in  San  Francisco; 
otherwise  to  the  office  of  the  county  clerk  of  the  county.  For  the  purposes 
of  this  section,  a  scratched  ballot  shall  be  a  ballot  having  the  name  or  names 
of  one  or  more  candidates  thereon  erased,  and  an  unscratched  ballot  shall  be 
a  ballot  having  no  name  thereon  erased,  and  an  undesignated  ballot  shall  be 
a  ballot  having  no  ticket  heading,  vignette,  and  other  designation.  [Amend- 
fMnt  approved  March  11^  1889;  Statutes  and  Amendmenta  1889,  109.1 

1268.   Tallies. 

Sec.  1258.  Each  clerk  must  write  down  each  office  to  be  filled,  and  the 
name  of  each  person  voted  for  to  fill  such  office,  and  opposite  each  such  name 
to  write  down  the  total  number  of  scratched  ballots  and  the  total  number  of 
unscratched  ballots  of  each  political  or  other  party  (designating  the  parties 
respectively)  on  whose  party  ballots  such  name  shall  have  been  originally 
printed  (or  written,  if  not  a  printed  ballot),  and  next  write  down  the  number 
of  times  such  name  shall  have  been  erased  upon  scratched  ballots,  and  lastly, 
write  down  the  number  of  times  such  name  shall  have  been  inserted  (substi- 
tuted in  lieu  of  a  name  or  names  erased),  upon  scratched  ballots;  also  the 
number  of  times  each  name  appeared  on  undesignated  ballots.  Each  clerk 
must  then  ascertain  the  net  vote  of  each  person  voted  for,  from  data  thus 
written  down  opposite  his  name,  by  deducting  from  such  total  number  of 
scratched  and  unscratched  ballots  the  number  of  times  his  name  was  erased 
upon  scratched  ballots,  and  adding  the  number  of  times  his  name  was  in- 
serted (substituted)  upon  scratched  ballots,  and  the  number  of  times  it 
appeared  upon  undesignated  ballots,  and  must  then  write  down  his  net  vote 
thus  ascertained,  immediately  after  the  said  data  thus  written  down.  All 
the  exhibits  severally  written  down  by  the  clerks,  under  the  provisions  of  this 
section,  and  of  section  one  thousand  two  hundred  and  fifty-seven,  next  pre- 
ceding this  section,  must  be  respectively  disposed  of  in  manner  as  provided 
for  certain  lists  in  sections  one  thousand  two  hundred  and  sixty-one  and  one 
thousand  two  hundred  and  sixty-two  of  this  code.  [Amendment  approved 
March  11,  1889;  Statutes  and  Amendments  1889, 110.] 

1268.    Tickets  to  he  strung  and  inclosed  in  sealed  envelopes. 

Sec.  1259.  The  ballots,  having  been  thus  strung  upon  two  strings,  and 
bound  together  respectively,  must  not  thereafter  be  examined  by  any  person; 
but  all  such  must  be  carefully  sealed  in  a  strong  envelope,  and  each  member 
of  the  board  must  write  his  name  across  the  seal.  [Amendment  approved 
March  11, 1889;  Statutes  and  Amendments  1889, 111.] 

Notes  or  Pegisions  Apflicabls  to  Section  1265. 

1265.  Custody  of  ballots  by  contest-  time  they  were  in  the  possession  of  iihe  con* 
ant.  —  The  baUots  are  not  inadmissible  in  evi-  testant  as  de  facto  coanty  derk:  Coglan  ▼. 
dence  by  reason  of  the  fact  that  for  a  short    Beard,  67  Cal.  307. 

1278.    Time  to  canvass  election  returns. 

Sec.  1278.    The  board  of  supervisors  of  each  county  must  meet  at  their 

usual  place  of  meeting  on  the  first  Monday  after  each  election,  to  canvass  the 

returns.     [Amendment  approved  March  16,  1887;  Statutes  and  Amendments 

1887, 119.\ 
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1278.    Repealed  by  statute  approved  March  15,  1887;  Statutes  1887,  119. 

Notes  of  Decisions  Applicable  to  Section  1283. 

1283.  Contested  election.  —  In  an  action  the  namber  of  votes  received  by  any  candidate, 

to  contest  the  right  of  a  party  to  an  office  to  provided  they  have  not  in  any  way  been  tarn- 

which  he  has  been  declared  elected,  the  returns  pered  with;  and  the  burden  of  proof  is  upon 

of  the  election  boards  should  be  received  as  pri-  the  contestent  to  show  that  fact:  Coglan  v. 

wia/aci^  true:  Coglan  v.  Beard,  65  Cal.  68.  The  Beard,  67  Id.  303. 
.ballots  are  the  primary  and  best  evidence  of 

1316.   Electors  for  president  and  vice-president,  when  to  assernble. 

Sec.  1315.  The  electors  chosen  must  assemble  at  the  seat  of  government 
on  the  second  Monday  in  January  next  following  their  election,  at  two  o'clock 
in  the  afternoon.  {^Amendment  approved  January  14, 1889;  in  force  and  effect 
from  and  after  its  passage;  Statutes  and  Amendments  1889,  i.] 

Notes  of  Decisions  Applicable  to  Section  1415. 

1415.    University  lands:  See  sees.  3533-  UnwersUy  qf  California  v.  January,  66  Cal. 

3536.  607. 

Mone^    of   in    state    treasury.  —  All  Act  providing  for  permanent  support 

moneva  in  the  state  treasury  subject  to  the  and  improvement  of  the  university  by  the  levy 

use  of  the  board  of  regents  of  the  university  of  an  ad  valorem  tax  of  one  per  cent  upon  each 

may  be  drawn  therefrom  upon  the  order  of  the  one  hundred  dollars  of  value  of  the  taxable 

board,  indorsed  by  the  governor,  and  no  appro-  property  of  the  state,  was  approved  Februarv 

priation  or  warrant  from    the  controller   is  14,  1887;  Statutes  1887,  2;  the  act  is  herewiw 

necessary  for  that  purpose:   Regents   qf  Ihe  set  out. 

An  Act  to  provide  for  the  permanent  suftporC  and  improvement  of  the  UniversUy  <^CaJli^ontia  by  ths 

levy  of  a  rate  qf  taxation  and  the  creation  qfa  fimd  ther^or* 
lApproved  February  14,  1887;  1887,  2. J 

ilniversity  (^OaJii^omia,  support  of,  from  ad  valorem  tax. 

Section  1.  There  is  hereby  levied  annually,  for  each  fiscal  year,  an  ad  valorem  tax  of 
one  cent  upon  each  one  hundred  dollars  of  value  of  the  taxable  property  of  the  state,  which  tax 
shall  be  collected  by  the  several  officers  charged  with  the  collection  of  state  taxes,  in  the  same 
manner  and  at  the  same  time  as  other  state  taxes  are  collected,  upon  all  or  any  class  of  prop- 
erty, which  tax  is  for  the  support  of  the  University  of  California. 

State  board  qf  equalization  to  delare  levy. 

Sec.  2.  The  state  board  of  equalization,  at  the  time  when  it  annually^  determines  the  rate  of 
state  taxes  to  be  collected,  must  at  the  same  time  declare  the  levy  of  said  rate  of  one  cent,  and 
notify  the  auditor  and  board  of  supervisors  of  each  county  thereof. 

Money  collected  to  be  paid  into  state  treasury. 

Sec.  3.  The  money  collected  from  said  rate,  after  deducting  the  proportionate  share  of  ex- 
penses of  collecting  the  same  to  which  other  state  taxes  are  subject,  must  be  paid  into  the  state 
treasury,  and  to  be  by  the  state  treasurer  converted  into  a  separate  fund,  hereby  created,  to  be 
called  the  state  university  fund. 

State  umoersUy  fund,  how  appropriated,  etc 

Sec.  4.  The  money  paid  into  the  said  state  universi^  fund  is  hereby  appropriated,  with- 
out reference  to  fiscal  years,  for  the  use  and  support  oi  the  University  of  California,  and  is 
exempted  from  the  provisions  of  part  three,  title  one,  article  eighteen,  of  an  act  entitled  "An 
Act  to  establish  a  Political  Code,  approved  March  twelfth,  eighteen  hundred  and  seventy-two, 
relating  to  the  board  of  examiners.  When  there  is  any  money  in  the  said  fund,  the  same  may 
be  drawn  out  upon  the  order  of  the  board  of  regents  of  the  University  of  California,  or  such 
officers  of  the  board  as  may  be  duly  authorized  thereto.  Upon  the  receipt  of  the  order,  the 
controller  must  draw  his  warrant  upon  the  state  treasurer,  payable  to  the  order  of  the  treasurer 
of  the  University  of  California,  out  of  t^ie  said  state  university  fund." 

Money  to  be  applied  only  to  support,  etc 

SEa  5.  The  money  derived  from  said  fund  must  be  applied  only  to  the  support  and  perma* 
nent  improvement  of  the  university,  and  the  board  of  regents  must  include  in  its  biennial 
report  to  the  governor  a  statement  of  the  manner  and  for  what  purposes  the  money  was  ex* 
pended. 

SEa  6.    This  act  takes  efifect  immediately. 

1487.   Objects  of  normal  school. 

Sec.  1487.  The  state  normal  schools  have  for  their  objects  the  education 
of  teachers  for  the  public  schools  of  this  state.  [Amendment  approved  March 
16f  1887;  Statutes  and  Amendments  1887, 136;  took  effect  July  i,  1887.] 

24 


POUnOAL  CODB.  tS  1488, 1489 

1488.   Board  of  trugtees  manage  and  control  normal  school. 

Sec.  1488.  The  state  normal  echools  shall  be  under  the  management  and 
control  of  boards  of  trustees,  constituted  as  provided  in  section  three  hun- 
dred and  fifty-four  of  the  Political  Code  of  the  state  of  California.  [Amend' 
ment  approved  March  16^  1887;^  Statutes  and  Amendments  1887^  1S6;  took 
effect  July  i,  1887.] 

An  Act  to  eUabUah  a  branch  stcUe  normal  Bchool  in  northern  CaX^forma. 

fApproved  March  9, 1887;  1887, 60.] 
Nwi3itmhran^ 

SEcnoN  1.  There  ehfJl  be  established  in  the  northern  portion  of  this  state  a  school  to  be 
caUed  the  Northern  Branch  State  Normal  School  of  (Mifomia,  for  the  training  and  educating 
of  teachers  in  the  art  of  instructing  and  goveming  the  public  schools  of  the  state. 

Tnuitti  fcUh  power  to  select  site  north  qfMarysmUe. 

Sec.  2.  Tne  tnistees  of  the  state  normal  school  are  hereby  appointed  and  created  tmsteea 
of  said  northern  branch  normal  school,  with  full  power  to  select  a  site  for  the  permanent  loca- 
tion of  said  northern  branch  state  normal  school  in  some  county  north  of  the  city  of  Marys- 
▼ille.  Said  trustees  shall,  within  thirty  days  after  the  passage  of  this  act,  examine  the 
different  bites  offered  by  the  people  of  the  northern  part  of  this  state  for  the  location  of  the 
northern  branch  normal  school  buildings,  and  select  therefrom  a  suitable  location  for  said 
branch  state  normal  school  buildings,  and  the  site  selected  by  them  shall  be  and  remain  the 
permanent,  site  for  the  northern  branch  state  normal  schooL  Said  trustees  shall  receive  the 
same  per  diem  and  mileage  as  members  of  the  legislature,  while  engaged  in  the  selection  of 
the  site,  payable  from  the  appropriation  hereinafter  contained,  to  an  amount  not  exceeding  five 
hundred  dollars;  providedf  tnat  no  buildings  shall  be  erected  for  said  school  until  a  deed  in  fee- 
simple  of  the  land  selected  by  the  board  of  trustees  of  the  state  normal  school  shall  be  made  to 
the  state. 

Ajmropriationfar  building. 

Sec.  3.  The  sum  of  fifty  thousand  dollars  is  hereby  appropriated  out  of  any  money  in  the 
general  fund  of  the  state  not  otherwise  appropriated,  for  the  building  of  said  northern  branch 
state  normal  school,  and  forwarding  the  same. 

How  to  be  eacoended. 

Ssa  4.  The  controller  of  state  shall  draw  warrants  from  time  to  time,  as  the  work  shall 
progress,  in  favor  of  said  board  of  trustees  of  the  said  state  normal  school,  upon  their  requisition 
for  the  same;  provided,  that  the  cost  to  this  state  for  the  erection  of  said  normal  school  build- 
ings shall  not  exceed  the  amount  herein  appropriated. 

Lowe  (^gooemmeniL 

Sec.  5.  Said  northern  branch  state  normal  school  shall  be  ffovemed  and  regulated  by  the 
same  laws  now  goveming  and  regulating  the  state  normal  schooL 

Labor  by  day's  work. 

Sec.  6.  The  said  buildings  shall  be  erected,  and  the  moneys  herein  appropriated  therefor 
expended,  under  the  direction  of  the  board  of  trustees  of  the  state  normal  school,  and  all  labor 
Performed  upon  said  buildings  shall  be  by  the  day's  work. 

Sxa  7.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

1488.   Defining  powers  and  duties  of  hoard  of  trustees. 

Sec.  1489.  The  powers  and  duties  of  each  board  of  trustees  are  as  fol- 
lows: — 

First — To  elect  a  secretary,  who  shall  receive  such  salary,  not  to  exceed 
one  hundred  and  fifty  dollars  per  annum,  as  may  be  allowed  by  the  board. 

Second  —  To  prescribe  rules  for  their  own  government,  and  for  the  govern- 
ment of  the  school. 

Third — To  prescribe  rules  for  the  reports  of  officers  and  teachers  of  the 
school,  and  (or  visiting  other  schools  and  institutes. 

Fourth  —  To  provide  for  the  purchase  of  school  apparatus,  furniture,  sta- 
tionery, and  text-books  for  the  use  of  the  pupils. 

Fifth — To  establish  and  maintain  training  or  model  schools,  and  require 
the  pupils  of  the  normal  school  to  teach  and  instruct  classes  therein. 

Sixth — To  elect  a  principal  and  other  necessary  teachers,  fix  their  salaries, 
and  prescribe  their  duties. 

Seventh — To  issue  diplomas  of  graduation  upon  the  recommendation  of 
the  faculty  of  the  school. 
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Eighth — To  control  and  expend  all  moneys  appropriated  for  the  support 
and  maintenance  of  the  school,  and  all  money  received  from  tnitioQ  or  from 
donations.  Iil  no  event  shall  any  moneys  appropriated  for  the  support  oi 
the  school,  or  received  from  tuition  or  donations,  be  paid  or  used  for  compen- 
sation or  traveling  expenses  of  the  trustees  of  the  school,  except  when  attend- 
ing the  joint  meetings  provided  for  by  section  one  thousand  four  hundred  and 
ninety-two  of  the  Political  Code  of  the  state  of  California,  and  each  trustee  at- 
tending such  meetings  shall  receive  the  same  mileage  as  is  allowed  by  law  to 
members  of  the  legislature,  for  no  more  than  two  meetings  in  each  school  year. 

Ninth  —  To  cause  a  record  of  all  their  proceedings  to  be  kept,  which  shall 
be  open  to  public  inspection  at  the  school. 

Tenth — To  keep,  open  to  public  inspection,  an  account  of  receipts  and  ex- 
penditures. 

Eleventh — To  annually  report  to  the  governor  a  statement  of  all  their 
transactions,  and  of  all  matters  pertaining  to  the  school. 

Twelfth — To  transmit  with  such  report  a  copy  ot  the  principal  teacher's 
annual  report. 

Thirteenth — To  revoke  any  diploma  by  them  granted,  on  receiving  satift- 
foctory  evidence  that  the  holder  thereof  is  addicted  to  drunkenness,  is  guilty 
of  gross  immorality,  or  is  reputedly  dishonest  in  his  dealings;  provided,  that 
such  person  shall  have  at  least  thirty  days-'  previous  notice  of  such  contem- 
plated action,  and  shall,  if  he  asks  it,  be  heard  in  his  own  defense. 

[Amendment  approved  March  15 ^  1887;  Statutes  and  Amendments  1881  ^  186; 
took  effect  Jvly  1, 1887.] 

1480.  Meetings  of  trustees, 

Seo.  1490.  Each  board  of  trustees  must  hold  two  regular  meetings  in 
each  year,  and  may  hold  special  meetings,  at  the  call  of  the  secretary,  when 
directed  by  the  chairman.  [Amendment  approved  March  15, 1887;  Statvies 
and  Amendments  1887, 136;  took  effect  July  1, 1887.] 

1481.  Time  and  place  of  meeting  fixed  by  by-laws. 

Sec.  1491.  The  time  and  place  of  regular  meetings  must  be  fixed  by  the 
by-laws  of  the  board.  The  secretary  must  give  written  notice  of  the  time 
and  place  of  special  meetings  to  each  member  of  the  board.  [Amendment 
approved  March  15,  1887;  Statutes  and  Amendments  1887,  136;  took  effect 
Jvly  i,  1887.] 

1492.   Joint  meetings  of  board  of  trustees,  and  duties. 

Sec.  1492.  Joint  meetings  of  the  boards  of  trustees  of  the  state  normal 
schools  shall  be  held  at  least  once  in  each  school  year,  alternately  at  the 
different  state  normal  schools.  Thd  first  meeting  shall  be  held  at  San  Jos6, 
and  thereafter  at  the  other  normal  schools  in  the  order  of  their  organization. 
At  such  meetings,  the  trustees  shall  have  the  power,  and  it  shall  be  their 

duty,  — 

Pij^gl  —  To  prescribe  a  uniform  series  of  text-books  for  Use  in  the  state  nor- 
mal schools.  The  state  series  of  text-books  shall  be  used,  when  published, 
in  the  grades  and  classes  for  which  they  are  adapted. 

Second  — 1!o  prescribe  a  uniform  course  of  study,  and  time  and  standard 
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for  graduation  from  the  state  normal  schools.     [Amendment  approved  March 
15,  1887;  Statutes  and  Amendments  1887 ,  186;  took  effect  July  i,  1887 S\ 

1601.   Annual  report  of  principaL 

Sec.  1501.  The  principal  of  each  state  normal  school  must  make  a 
detailed  annual  report  to  the  board  of  trustees,  with  a  catalogue  of  the 
pupils,  and  such  other  particulars  as  the  board  may  require  or  he  may  think 
useful.  [Amendment  approved  March  15,  1887;  Statutes  and  Amendme^nts 
1887,  136;  took  effect  July  i,  1887.1 

1603.  Board  of  trustees  may  issue  diplom^as. 

Sec.  1503.  The  board  of  trustees  of  each  state  normal  school,  upon  the 
recommendation  of  the  faculty,  may  issue  to  those  pupils  who  worthily 
complete  the  full  course  of  study  and  training  prescribed  a  diploma  of 
graduation.  To  each  pupil  receding  this  diploma,  and  thereafter  teaching 
successfully  in  the  public  schools  of  this  state  for  three  years,  and  to  each 
pupil  who  worthily  completes  the  post-graduate  course,  the  state  board  of 
education  shall  grant  an  educational  diploma.  [Amendment  approved  March 
15, 1887;  Statutes  and  Amendments  1887,  136;  took  effect  July  1,  1887.] 

1604.  Appoint  secretary  —  Compensation  of. 

Sec.  1504.  The  board  of  trusteed,  or  such  trustees  as  attend  the  joint 
meetings,  shall  have  power  to  appoint  a  secretary,  who  shall  receive  such 
compensation,  not  to  exceed  twenty  dollars  for  each  joint  meeting,  as  the 
trustees  present  at  the  meeting  may  order  paid.  The  secretary  shall  keep  a 
full  record  of  all  the  proceedings  of  the  joint  meetings  of  the  trustees,  and 
shall  notify  the  secretary  of  each  board  of  trustees  of  any  changes  made  in 
the  course  of  study  or  the  text-books  to  be  adopted  in  the  state  normal 
schools.  [Amendment  approved  March  15, 1887;  Statutes  and  Amendments  1887, 
136;  took  effect  July  1, 1887.] 

1606.  Repealed  by  act  approved  March  15,  1887;  Statutes  1887,  186; 
taking  effect  July  1,  1887. 

1607.   Moneys,  how  expended. 

Sec  1507.  Each  order  upon  the  controller  of  state  by  the  board  of  trustees 
of  a  state  normal  school  must  be  signed  by  the  president  of  the  board  and 
countersigned  by  the  secretary.  Upon  presentation  of  the  order  aforesaid, 
signed  and  countersigned  as  aforesaid,  the  controller  of  state  must  draw  his 
warrant  upon  the  state  treasurer  in  favor  of  the  board  of  trustees  for  any 
moneys,  or  any  part  thereof,  appropriated  and  set  apart  for  the  support  of 
the  normal  school,  and  the  treasurer  must  pay  such  warrants  on  presenta- 
fion.  [Amendment  approved  March  15, 1887;  Statutes  and  Amendments  1887, 
136;  took  effect  July  1, 1887.] 

An  Act  to  authorize  the  truatees  qf  the  state  normal  school  to  construct  a  sidewalk  around  the  grounds 
qf  the  state  normal  school  located  in  the  cUy  qf  San  Josd,  CaUfomia,  and  to  appropriaie  money 
therejor. 

TApproved  March  16, 1889;  1889,  210.] 

The  act  appropriated  six  thousand  four  hundred  dollars  for  the  purpose  indicated. 

An  Act  to  provide  for  the  construction  and  fumishing  qf  a  manual  and  gymnasium  building  for  the 
use  qf  the  state  normal  school  at  Los  Angeles^  CaJltfomia,  and  to  appropriate  money  therrfcr. 

rApproved  March  19, 1889;  1889,  383.J 
Oymnasium,  normal  school,  Los  Angeles. 
Section  1.    The  board  of  trustees  of  the  state  normal  school  at  Los  Angeles  are  hereby^ 
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anihorized  to  coiistrn<^  and  properly  fnmisb  a  mannal  and  gymnasinm  building  on  the  state 
normal  school  grounds  at  Los  Angeles,  California,  at  a  cost  not  to  ezoeed  the  sam  of  ten 
thousand  dollars. 

ApprcpnathfL^ 

Sec  2.  The  smn  of  ten  thousand  dollars  is  hereby  appropriated  ont  of  any  money  in  the 
general  fund  of  the  state  not  otherwise  appropriated,  for  the  building  and  furnishing  of  such 
manual  and  gymnasium  building,  and  furnishing  tiie  same. 

.  Seo.  3.  The  controller  of  state  shall  draw  warrants  from  time  to  time,  as  the  work  shall 
progress,  in  favor  of  said  board  of  trustees. 

Trtuieea  to  dirert  work, 

Seo.  4.  The  said  building  shall  be  erected,  said  fumishinff  shall  be  done,  and  said  moneys 
expended  under  the  direction  of  said  board  of  trustees,  and  all  labor  performed  nponsaod 
building  shall  be  by  the  day's  work. 

Seo.  i.    This  act  shall  take  efifect  immediately. 

« 

1617.   Board  of  edu^ationj  how  constituted. 

Sec.  1517.  The  state  board  of  education  consists  of  the  governor,  the  su- 
perintendent of  public  instruction,  and  the  principals  of  the  state  normal 
schools.  [Amendment  approved  March  15y  1889;  Statutes  and  Amendments 
1889,  178.] 

1620.  Meetings  of, 

Seo.  1620.  The  board  meets  at  the  call  of  the  secretary,  and  not  less  than 
four  times  in  each  year.  [Amendment  approved  March  15, 1889;  Statutes  and 
Amendments  1889,  178,] 

1621.  General  powers  and  duties. 

Sec.  1521.    The  powers  and  duties  of  the  board  are  as  follows:  — 

First — To  adopt  rules  and  regulations  not  inconsistent  with  the  laws  of 
this  state  for  its  own  government,  and  for  the  government  of  the  public 
schools  and  district  school  libraries. 

Second — To  recommend  rules  for  the  examination  of  teachers. 

Third — To  recommend  a  course  of  study  for  the  public  schools. 

Fourth — To  recommend  a  list  of  books  for  district  school  libraries. 

Fifth — To  grant  educational  diplomas,  valid  for  six  years,  and  life  diplo- 
mas. 

Sixth — To  revoke,  for  immoral  or  unprofessional  conduct,  or  evident  unfit- 
ness for  teaching,  life  diplomas  and  educational  diplomas  heretofore  issued, 
or  which  may  be  issued  hereafter. 

Seventh — To  have  done  by  the  state  printer,  or  other  officer  having  the 
management  of  the  state  printing,  any  printing  required  by  it. 

Eighth — To  adopt  and  use  in  authentication  of  its  acts  an  official  seal. 

Ninth — To  keep  a  record  of  its  proceedings. 

Tenth — State  educational  diplomas  may  be  issued  to  such  persons  only  as 
have  held  for  one  year  a  first  grade,  a  grammar  grade,  a  grammar  school 
course,  or  high  school  city  or  county  or  city  and  county  certificate,  and  who 
shall  furnish  satisfactory  evidence  of  having  been  successfully  engaged  in 
teaching  for  at  least  five  years.  Every  application  for  an  educational  di- 
ploma must  be  accompanied  by  a  certified  copy  of  a  resolution  adopted  by  a 
city  or  a  county  board  of  education  recommending  that  the  same  be  granted. 
The  term  ''five  years"  shall  be  construed  to  mean  five  years  of  not  less  than 
seven  months  each.  i 

Eleventh — Life  diplomas  may  be  issued  upon  all  and  the  same  conditions 
^  educational  diplomas,  except  that  the  applicant  must  furnish  satisfactory 
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evidence  of  having  been  successfully  engaged  in  teaching  for  at  least  ten 
years.  Ten  years  shall  be  construed  to  mean  ten  years  of  not  less  than  seven 
months  each. 

Twelfth — To  designate  some  educational  monthly  journal  as  the  official 
organ  of  the  department  of  public  instruction.  One  copy  of  the  journal  so 
designated  shall  be  furnished  by  the  county  superintendent  to  the  clerk  of 
each  board  of  district  trustees,  to  be  by  him  placed  in  the  district  library. 
The  county  superintendent  of  schools  shall  draw  his  warrant  semi-annually 
in  favor  of  the  publishers  of  such  school  journal  for  a  sum  not  exceeding  one 
dollar  and  fifty  cents  ($1.50)  per  district  for  each  school  year,  and  charge 
the  same  to  the  library  fund  of  the  district;  provided^  that  the  publishers  of 
such  journal  shall  be  required  to  file  an  affidavit  with  the  superintendent  of 
public  instruction  on  or  before  the  tenth  day  of  each  month,  stating  that  he 
has  mailed  one  copy  of  said  journal  to  the  clerk  of  each  school  district  in 
the  state.  It  is  hereby  made  the  duty  of  the  clerk  of  each  board  of  district 
trustees,  and  the  secretary  of  each  board  of  education,  to  place  each  number 
of  such  journal  in  the  school  library  of  his  district  on  or  before  the  end  of 
the  month  in  which  such  number  was  issued.  [Amendment  approved  March 
16y  1889;  Statutes  and  Am^ndviente  1889^  178.'\ 

1621.     An  Act  to  amend  an  act  entitled  an  act  to  provide  /or  compiling,  Uhutratingf  deetrotyping, 

pi-iniing,  bituiing^  copyrig/iting,  and  distributing  a  state  series  qf  school  text-books,  and  appropria^ 

ing  money  ther^or,  approved  February  £6,  1885, 

r  Approved  March  16, 1887;  1887, 146. 

Sectiox  1.    Section  six  of  said  act  is  hereby  amended  to  read  as  follows:  — 
Text-books,  how  obtained. 

Section  6.  All  orders  for  text-books  shall  be  made  on  the  superintendent  of  public  instruc- 
tion, and  shall  be  accompanied  by  cash,  in  payment  for  the  same,  at  the  price  fixed  by  the  state 
board  of  education  as  the  cost  price  at  Sacramento;  provided,  that  if  the  books  are  to  be  shipped 
by  mail,  the  cost  of  postage  shaU  also  accompany  the  order.  The  following  persons  shall  be 
entitled  to  order  books:  — 

1.  County  superintendents  of  schools,  for  the  use  of  teachers,  parents,  and  pupils  in  their 
counties  only. 

2.  Principals  of  state  normal  schools,  for  their  own  and  for  the  use  of  the  pupils  in  their  re- 
spective schools  only. 

3.  The  secretary  or  clerk  of  any  school  district  in  the  state,  whether  incorporated  or  operat- 
ing under  the  seoeral  law  of  the  state,  for  the  use  of  the  pupils  in  such  district  only;  but  no 
books  ordered  by  the  countv  superintendents,  or  clerks  of  district  boards  of  trustees,  or  princi- 
pals of  state  normal  schools,  snail  be  sold  at  a  price  exceeding  the  cost  price  at  Sacramento, 
with  the  actual  cost  of  freight  and  cartage  added. 

4.  Any  retail  dealer  who  shall  first  transmit  to  the  state  superintendent  of  public  instruction 
an  affidavit,  duly  subscribed  by  him,  in  substance  as  follows,  to  wit:  — 

"  In  consideration  of  receiviug  for  sale,  upon  the  inclosed  or  upon  any  future  order,  the  series 
of  school  text-books,  or  any  part  thereof,  published  by  the  state  of  C^ifomia,  I  hereby  agree 
that  I  will  not  sell  the  same  to  any  person  or  persons  for  the  purpose  of  being  sold  again,  or  to 
any  person  or  persons  beyond  the  limits  of  the  state  of  California;  and  that  I  will  not  sell  said 
series  of  text-books,  or  any  part  or  portion  thereof,  at  a  price  exceeding  the  price  to  the  pupil 
fixed  by  the  state  board  of  education." 

Said  affidavit  shall  be  indorsed  b^  the  county  superintendent  in  the  following^  words,  viz. :  — 

*"  I  hereby  certify  that  (A  B)  is  a  regular  retul  dealer  in  school  books  in County. 

C  D,  County  Superintendent." 

It  shall  be  the  duty  of  the  state  superintendent  of  public  instruction  to  furnish,  at  once,  to 
each  county  superintendent,  for  the  use  of  any  dealer  in  his  county  who  may  apply  for  permis- 
sion to  sell  the  Dooks  of  the  state  series,  printed  copies  of  the  above  affidavit,  togeUier  with  the 
list  of  prices  of  such  books  fixed  as  the  cost  price  at  Sacramento,  and  the  price  to  the  pupil; 
and  any  dealer  who  shall  fail  to  comply  with  the  conditions  of  such  affidavit  shall  forfeit  his 
right  to  any  further  purchase  of  said  books  from  the  state.  And  it  shaU  be  the  duty  of  the 
superintendent  of  public  instruction  to  report  to  the  state  controller,  on  or  before  the  fifth  day 
of  every  month,  the  number  of  books  sold  by  him  during  the  preceding  month,  and  pay  the 
moneys  received  for  the  same  into  the  state  treasury.  It  shaU  also  be  the  duty  of  the  super- 
intendent of  state  printing,  on  or  before  the  fifth  day  of  every  month,  to  report  to  the  state 
controller  the  numMr  and  value  of  the  books  shipped  by  him  on  the  order  of  the  state  superin- 
tendent of  public  instruction,  and  the  number  and  value  of  the  finished  books  on  hand. 
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Seo.  2.    Section  se^en  of  said  act  ia  hereby  amended  to  read  u  follows: — 

Duties  of  hoard  qf  MMerviaors. 

Section  7.  It  shall  be  the  dnty  of  the  boards  of  supervisors  of  the  counties  or  cities  and 
counties  in  this  state  to  provide  a  revolving  fund,  for  the  puipose  of  enabling  the  county  school 
superintendents  to  purchase  the  state  text-books;  all  moneys  to  be  taken  therefrom  to  be  re- 
placed by  the  moneys  received  from  the  sale  of  said  books  to  the  scholars  of  the  public  schools 
of  his  county,  either  by  himself  or  by  the  teachers  of  the  public  schools,  or  the  clerks  of  boards 
of  district  trustees. 

Sbo.  3.     Section  ten  of  said  act  is  hereby  amended  to  read  as  follows :  — 

Iktmished  at  cost  qf  printing. 

Section  10.  AU  school  books  compiled  by  the  state  shall  be  furnished  to  the  public  school 
children  of  the  state  at  the  cost  of  prmting,  publishing,  and  distributing  the  same;  said  cost  to 
1)e  ascertained  and  fixed  by  the  state  board  of  education,  on  or  before  the  fifteenth  day  of  Jane 
of  each  school  year;  and  U  is  furtJier  enacted,  that  the  cost  of  distribution  shall  be  takken  to  be 
the  cost  of  postage  required  for  mailing  each  book. 

Suverintendeni  qf  public  instruction  to  employ  assistance. 

Sko.  4.  The  superintendent  of  public  instruction  is  hereby  authorized  to  employ  assistance 
necessary  to  the  carrying  out  of  the  provisions  of  this  act.  And  the  controller  is  nereby  directed 
and  authorized  to  draw  his  warrants  for  a  sum  not  exceeding  two  thousand  dollars  annuklly, 
on  the>general  fund  of  the  state,  for  the  payment  of  such  assistance. 

Seo.  5.  All  acts  or  parts  of  acts  inconsistent  with  the  provisions  of  this  act  are  hereby 
repealed. 

QEO.  6.    This  act  shall  be  in  force  from  and  after  its  passage. 

An  Act  to  provide  Jbr  the  care  and  security  qftJte  state  service  qfsduyol  text-books,  by  the  erection  o/  a 
fire-proqf  toarehouse  to  be  used  for  the  storage  of  the  same,  authorizing  the  appmntment  qfa  store- 
keeper to  have  Hie  care  and  custody  qfsaid  text-books,  and  appropriating  money  to  pay  the  expenses 
qf  erecting  said  warehouse. 

[Approved  March  16^  1887;  1887, 18L1 

Appropriation  forfire-procf  wraehouse. 

oBcriON  1.  The  sum  of  ten  thousand  dollars  is  hereby  appropriated  out  of  the  general  fund 
for  the  construction  of  a  fire-proof  warehouse,  of  which  tne  roof,  outside  doors,  and  window 
shutters  shall  be  made  of  iron,  the  walls  of  brick,  and  the  fioor  of  concrete,  which  warehouse 
shall  be  used  for  the  storage  of  the  state  series  of  school  text-books,  and  the  paper,  electrotypes, 
and  other  materials  necessary  for  the  publication  of  said  state  series  of  text-Dooks.  The  said 
fire-proof  warehouse  shall  be  erected  under  the  supervision  of  the  superintendent  of  state  print- 
ing, and  shall  be  located  in  the  same  inclosure  in  which  the  state  nrinting-ofSce  is  located,  and 
shall  be  completed  on  or  before  July  first,  one  thousand  eight  hunored  and  eighty-seven,  A.  D, 

Ssa  2.    This  act  shail  take  effect  immediately. 

An  Act  to  provide  for  compiling,  ilbtsirating,  electrotyping,  printing,  binding,  copyrighting,  and  diS' 
tribuUng  certain  books  qfa  state  series  cf  school  text-books,  and  appropriating  money  Sier^fbr. 

[Approved  March  10b  1887;  1887, 139.  J 

Defining  additional  hooks  for  compilation. 

Section  1.  In  addition  to  the  books  directed  to  be  compiled  for  use  in  the  common  schoob 
of  the  state  by  section  one  of  the  act  entitled  "An  Act  to  provide  for  compiling,  illustrating, 
electrotyping,  printing,  binding,  copyrighting,  and  distributing  a  state  series  of  school  text- 
books, aad  appropriatmg  money  therefor,"  approved  February  twenty-sixth,  eighteen  hundred 
and  eighth-five,  the  state  board  of  education  shall  compile,  or  cause  to  be  compiled,  the  follow- 
ing descnbed  text-books,  viz.:  One  (1)  Momentary  Arithmetic;  one  (1)  Elementary  Grammar, 
or  Xanguage  Lessons;  one  (1)  Elementary  Geography;  one  (1)  Physiology  and  Hygiene,  includ- 
ing a  system  of  gymnastic  exercises,  and  special  instructions  as  to  the  nature  of  alcoholic 
drinks  and  narcotics,  and  their  effects  upon  the  human  system;  and  the  sum  of  fifteen  thousand 
dollars,  in  addition  to  the  unexpended  balance  of  the  sum  appropriated  by  section  eight  of  said 
act  aforesaid,  is  hereby  appropriated  out  of  any  money  in  the  atate  treasury  not  otherwise 
appropriated,  for  the  purpose  of  compiling,  or  causing  to  be  compiled,  the  text-books  herein- 
before enumerated,  together  with  those  enumerated  m  section  one  of  said  act  aforesaid,  and 
still  remaining  to  be  compiled.  The  appropriation  provided  for  in  this  section  shall  be  subject 
to  the  order  of  the  state  board  of  education;  provided,  that  all  demands  against  said  appropria- 
tion shall  first  be  approved  by  said  state  board  of  education,  and  presented  to  the  state  board 
of  examiners,  in  itemized  form,  for  their  approval;  and  upon  the  approval  of  the  state  board  of 
examiners,  the  controller  is  hereby  authorized  to  draw  his  warrant  upon  the  state  treasurer  for 
the  payment  of  said  demands,  and  the  state  treasurer  is  authorized  to  pay  the  same. 

Remuneration /or  compiling  books. 

Sec.  2.  The  state  board  of  education  shall  employ  well-qualified  persona  to  compile  the 
books  mentioned  in  section  one  of  this  act,  and  shall  fix  the  remuneration  for  the  services  thus 
rendered;  provided,  that  if  competent  authors  shall  compile  any  one  or  more  works  of  the  first 
order  of  excellence,  and  shall  offer  the  same  as  a  free  gift  to  the  people  of  the  a^te,  together 
with  the  copyright  of  the  same,  and  the  exclusive  right  to  manufacture  and  sell  such  works 
within  the  stale  of  California,  it  shall  be  the  duty  of  the  state  board  of  education  to  accept 
such  gift,  and  to  expend  no  money  for  the  puipose  of  compiling  works  relating  to  the  aubjects 
treated  of  in  the  books  thus  donated.  The  state  board  of  education  ahall  furnish  to  the  super- 
inteiident  of  state  printing  designs  for  all  cuts  and  engravings  to  be  used  in  the  said  series  of 
text-books. 
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SupervUkm  qf  awpemUendemt  of  ttaU  printing, 

Ssa  3.  The  printing  of  ul  the  text-booka  provided  for  in  section  one  of  this  act,  and  all  the 
mechanical  work  connected  therewith,  shall  be  done  by  and  nnder  the  supervision  of  the  super- 
intendent of  state  printing,  at  the  state  printing-office;  provided,  that  the  purchase  of  paper 
for  the  school  booKS,  and  the  card-boards,  cloth,  and  leather  for  covers,  shall  be  procured  by 
advertising  for  proposals  to  furnish  the  same  in  the  manner  now  provided  for  by  section  five 
hundred  and  thirty-two  of  the  Political  Code,  relating  to  paper  supplies  for  the  state  printing- 
office;  and  provided  furtlier,  that  all  folding,  stitching,  binding,  and  ruling  shall  be  done  in  the 
state  bindery;  but  the  accounts  of  the  school-book  binding  shall  be  kept  separate  from  those  of 
all  other  binding.  The  sum  of  one  hundred  and  sizty-nve  thousand  dollars,  in  an  addition 
to  the  unexpended  balance  of  the  sum  apDropriated  by  section  nine  of  said  act  aforesaid,  ap- 
proved February  twenty-sixth,  eighteen  nundred  and  eighty-five,  seven  tiioasand  five  hun- 
dred doUars  of  which  shall  be  available  during  the  present  fiscal  year,  is  hereby  appropriated 
out  of  any  money  in  the  state  treasury  not  owerwise  appropriated,  to  purchase  the  necessary 
machinery  and  to  properly  maintain  the  same,  and  to  purchase  such  type  and  other  materiafs 
as  may  be  requirea  in  the  manufacture  of  the  text-boolu  provided  for  in  section  one  of  this  act, 
together  with  those  enumerated  in  section  one  of  said  act  aforesaid,  approved  February  twenty- 
sixth,  eighteen  hundred  and  eighty-five,  and  remaining  to  be  manufactured,  as  well  as  to  pay 
the  salaries  or  wages  of  the  compositors,  binders,  and  other  persons  to  be  employed  in  suoh 
manufacture;  promded,  that  the  state  board  of  education  shall  first  approve  the  style  of  print- 
ing, engravings,  and  illustrations,  kind  of  ^aper,  size,  and  binding  of  volumes;  said  sum  to  be 
drawn  by  the  superintendent  of  state  printing  in  the  same  manner  as  provided  in  subdivision 
four  of  section  five  hundred  and  twenty-six  of  the  Political  Code. 

Secure  oopyriglUe. 

Seo.  4.  The  state  board  of  education  shall  secure  copyrights  to  all  the  books  that  shall  be 
compiled  under  the  provisions  of  this  act,  and  shall  protect  said  copyrights  from  stU  infringe- 
ment. 

Moneys  received  kept  in  state  treasury, 

Seo.  5.  All  moneys  that  have  been  received  or  may  hereafter  be  received  from  the  state 
series  of  school  text-books  shall  be  kept  by  the  state  treasurer  as  a  separate  and  distinct  fund, 
to  be  known  as  the  state  school  book  fund,  which  said  fund  shall  be  subject  to  the  follow- 
ing  drafts,  viz. :  by  the  superintendent  of  state  printing  for  all  moneys  needed  for  manufactur- 
ing any  editions  of  any  book  of  the  state  series,  over  and  above  the  first  fifty  thousand  copies 
manufactured  of  such  book,  the  same  to  be  drawn  as  provided  in  subdivision  four  of  section  five 
hundred  and  twenty-six  of  the  Political  Code;  provided^  that  all  demands  on  the  state  school 
book  fund  shall  be  presented  to  the  state  board  of  examiners  in  itemized  form,  for  their  ap- 
proval; and  upon  the  approval  of  the  state  board  of  examiners,  the  controller  is  hereby  au- 
thorizeid  to  draw  his  warrant  upon  the  state  treasurer  for  the  payment  of  said  demands,  and  tiie 
state  treasurer  is  authorized  to  pay  the  same. 

Sxa  6     Hus  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  provide  for  compiUng,  illustrating,  electrotyping,  printing,  binding,  eopyrigOdng,  and  die- 
tributmg  an  ekmenUury  hook  on  civil  government,  for  the  state  series  qf  school  text-books, 

[Approved  March  19, 18S9;  1889, 829.] 
ChMpUing,  etc.,  books  on  dvil  government  qfthe  United  States. 

Section  1.  The  state  board  of  education  shall  compile,  or  cause  to  be  compiled,  the  follow- 
ing described  text-book  for  use  of  ithe  common  schools  of  the  state,  viz. :  One  (1)  elementary 
book  on  the  civil  government  of  the  United  States,  with  a  special  analysis  of  the  government 
of  the  state  of  Cahfomia. 

Printing  qf. 

Seo.  2.  The  printing  of  said  elementary  book  on  civil  government,  provided  for  in  section 
one  of  this  act,  wall  be  done  by  and  under  the  supervision  of  the  superintendent  of  state  print- 
ing, subject  to  tiie  provisions  of  section  three  of  an  act  entitled  "An  Act  to  provide  for  com- 
piling, illustrating,  electrotyping,  printing,  binding,  copyrighting,  and  distributing  certain  books 
of  a  state  series  of  school  text-books,  and  appropriating  money  therefor,"  approved  March  fif- 
teenth, eighteen  hundred  and  eighty -seven. 

Seo.  3.    This  act  shall  take  effect  from  and  after  its  passage. 

1632.     Oeneral  dutiea  of  superintendent  qf  public  instruction. 

Seo.  1532.    It  is  the  duty  of  the  superintendent  of  public  instruction, — 

First — To  superintend  the  public  schools  of  this  state. 

Second — To  report  to  the  governor,  on  or  before  the  fifteenth  of  December 
preceding  each  regular  session  of  the  legislature,  a  statement  of  the  condition 
of  the  state  normal  schools,  and  other  educational  institutions  supported  by 
the  state,  and  of  the  public  schools. 

Third — To  accompany  his  report  with  tabular  statements,  showing  the 
number  of  school  children  in  this  state,  the  number  attending  public  schools, 
the  number  enrolled  in  the  grammar  school  course,  and  the  average  attend- 
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ance,  the  number  attending  private  schools,  atid  the  number  not  attending 
schools;  the  amount  of  state  school  fund  apportioned,  and  the  sources  from 
which  derived;  the  amount  raised  by  county  and  district  taxes,  or  from  other 
sources  of  revenue  for  school  purposes,  and  the  amount  expended  for  salaries 
of  teachers,  for  building  school-houses,  and  for  district  school  libraries. 

Fourth — To  apportion  the  state  school  fund,  and  also  the  grammar  school 
course  fund,  at  the  rate  of  three  dollars  for  each  pupil  enrolled  in  the  gram- 
mar school  course,  the  apportionment  of  these  funds  to  be  separate.  An  ab- 
stract of  such  apportionment  to  be  furnished  to  the  controller,  state  board  of 
examiners,  and  each  county  treasurer  and  county  superintendent. 

Fifth — To  draw  his  order  on  the  controller,  in  favor  of  each  county  treasurer, 
for  school  moneys  apportioned  to  the  county. 

*  Sixth — To  prepare,  have  printed,  and  furnished  all  officers  charged  with 
the  administration  of  the  laws  relating  to  public  schools,  and  to  teachers, 
such  blank  forms  and  books  as  may  be  necessary  to  the  discharge  of  their 
duties,  including  blank  teachers'  certificates  to  be  used  by  county  boards  of 
education. 

Seventh — To  have  the  law  relating  to  public  schools  printed  in  pamphlet 
form,  and  annex  thereto  forms  for  making  reports  and  conducting  school 
business,  the  course  of  study,  rules  and  regulations,  a  list  of  library  books, 
and  such  suggestions  on  school  architecture  as  he  may  deem  useful. 

Eighth — To  supply  school  officers  and  teachers,  school  libraries,  and  state 
libraries  with  one  copy  each  of  the  pamphlets  mentioned  in  the  preceding 
subdivision. 

Ninth — To  visit  the  several  orphan  asylums  to  which  state  appropriations 
are  made,  and  examine  into  the  course  of  instruction  therein. 

Tenth — To  visit  the  schools  in  the  different  counties,  and  inquire  into  their 
condition;  apd  the  actual  traveling  expenses  thus  incurred,  provided  they  do 
not  exceed  fifteen  hundred  dollars  per  annum,  shall  be  allowed,  audited,  and 
paid  out  of  the  general  fund  in  the  same  manner  as  other  claims  are  audited 
and  paid. 

Eleventh — To  authenticate  with  his  official  seal  all  drafts  or  orders  drawn 
by  him,  and  all  papers  and  writings  issued  from  his  office. 

Twelfth — To  have  bound  at  the  state  bindery  all  valuable  school  reports, 
journals,  and  documents  in  his  office,  or  hereafter  received  by  him,  payable 
out  of  the  state  school  fund. 

Thirteenth — To  deliver  over,  at  the  expiration  of  his  term  of  office,  on  de- 
mand, to  his  successor,  all  property,  books,  documents,  maps,  records,  reports, 
and  other  papers  belonging  to  his  office,  or  which  may  have  been  received  by 
him  for  the  use  of  his  office. 

Fourteenth — He  shall  have  power  to  call  biennially  a  convention  of  county 
superintendents,  to  assemble  at  such  time  and  place  as  he  shall  deem  most 
convenient,  for  the  discussion  of  questions  pertaining  to  the  supervision  and 
administration  of  the  public  schools,  the  laws  relating  thereto,  and  such 
other  subjects  affecting  the  welfare  and  interest  of  the  public  schools  as  shall 
properly  be  brought  before  it.  It  is  hereby  made  the  duty  of  all  county 
superintendents  to  attend  and  take  part  in  the  proceedings  of  such  conven- 
tion when  it  is  called;  and  the  actual  expenses  of  county  superintendents  in 
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attending  the  convention  shall  be  allowed  by  the  board  of  supervieors,  and 
'paid  out  of  the  same  fund  as  the  salary  of  the  county  superintendent  is  paid; 
provided^  the  several  county  boards  of  education  may  be  represented  in  said 
convention  by  one  delegate  elected  from  each  board  of  education,  said  dele- 
gate to  be  paid  the  same  as  is  herein  provided  for  the  superintendent  attend- 
ing said  convention.  [Amendment  approved  March  16^  1889;  Statutes  a/nd 
Amendments  1889y  ISO."] 
The  original  aection  had  been  amended  in  1887;  Statutes  and  Amendments  1887,  127. 

1633.  Time  to  report  to  controller  number  of  children  in  state  between  aqes  oj 
five  and  seventeen. 
Sec.  1533.  The  superintendent  of  public  instruction  must  report  to  the 
controller,  on  or  before  the  tenth  day  of  August  of  each  year,  the  total  num- 
ber of  children  in  the  state  between  the  ages  of  five  and  seventeen  years,  as 
shown  by  the  latest  reports  of  the  county  superintendents  on  file  in  his  office; 
and  in  addition,  the  total  number  of  pupils  in  the  state  enrolled  in  the  gram- 
mar school  course,  under  the  provisions  of  section  one  thousand  six  hundred 
and  sixty-three  of  this  code,  as  reported  by  the  several  county  superintend- 
ents. [Amendment  approved  March  ISy  1887;  Statutes  and  Amendments  1887 f 
127.'\ 

1643.   General  duties  of  school  superintendents. 

Sec.  1543.    It  is  the  duty  of  the  county  superintendent  o^  each  county,-- 

First — To  superintend  the  schools  of  his  county. 

Second — To  apportion  the  school  moneys  of  each  school  district  quarterly; 
and  for  that  purpose  he  may  require  of  the  county  auditor  a  report  of  the 
amount  of  all  school  moneys  on  hand  to  the  credit  of  the  several  school 
funds  of  the  county  not  already  apportioned;  and  it  is  hereby  made  the  duty 
of  the  auditor  to  furnish  such  report  when  so  required;  and  whenever,  at  the 
close  of  the  school  year,  any  money  has  accumulated  to  the  credit  of  a  school 
district,  by  reason  of  a  large  census  roll  and  small  attendance,  in  excess  of  a 
reasonable  amount  required  to  maintain  the  school  six  mouths  in  each  dis- 
trict, the  superintendent  of  schools  shall  apportion  the  same  as  other  school 
funds  are  apportioned.  If  in  any  school  district  theie  shall  be  an  average 
attendance  for  three  consecutive  months  of  only  five  pupils  or  less,  such  dis- 
trict shall  lapse,  and  the  moneys  in  the  treasury  of  the  county  belonging 
thereto  shall  be  apportioned  by  the  superintendent  of  schools  among  the 
other  districts  of  his  county,  in  proportion  to  the  number  of  census  children 
between  five  and  seventeen  in  such  districts.  The  property  of  any  school 
district  that  shall  lapse  shall  be  sold  by  the  board  of  supervisors,  and  the 
proceeds  of  such  sale,  after  the  payment  of  any  indebtedness  of  the  district, 
shall  be  placed  in  the  county  school  fund.  The  territory  included  within  the 
boundaries  of  said  district  shall,  by  order  of  the  board  of  supervisors,  be 
attached  to  one  or  more  adjoining  school  districts. 

Third — To  apportion  to  each  school  district  where  the  grammar  school 
course  is  taught  all  moneys  provided  by  the  state  under  section  four  hun- 
dred and  forty-four  of  this  code,  at  the  rate  of  three  dollars  for  each  pupil 
enrolled  in  said  course  on  the  first  day  of  May  preceding  the  date  of  appor^ 
tionment. 
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Fourth — On  the  order  of  the  board  of  trustees  or  board  of  education,  to 
draw  his  requisition  upon  the  county  auditor  for  all  necessary  expenses 
against  the  school  fund  of  any  city,  town,  or  district.  The  requisition  must 
be  drawn  in  the  order  in  which  the  orders  therefor  are  filed  in  his  office. 
Each  requisition  must  specify  the  purpose  for  which  it  is  drawn;  but  no 
requisition  shall  be  drawn  unless  the  money  is  in  the  fund  to  pay  it;  and  no 
requisition  shall  be  drawn  upon  the  order  of  the  board  of  trustees  against 
the  county  fund  of  any  district,  except  for  teachers'  salaries,  unless  such 
order  is  accompanied  by  an  itemized  bill  showing  the  separate  items  and  the 
price  of  each,  in  payment  for  which  the  order  is  drawn;  nor  shall  any  requi- 
sition for  teachers'  salaries  be  drawn  unless  the  order  shall  state  the  monthly 
salary  of  the  teacher,  and  name  the  months  for  which  such  salary  is  due. 
Upon  the  receipt  of  such  requisition,  the  auditor  shall  draw  his  warrant  upon 
the  county  treasurer  in  favor  of  the  parties  for  the  amount  stated  in  such 
requisition. 

Fifth — To  keep  open  to  the  inspection  of  the  public  a  register  of  requisi- 
tions, showing  the  fund  upon  which  the  requisition  has  been  drawn,  the 
number  thereof,  in  whose  favor,  and  for  what  service,  and  also  a  receipt  from 
the  person  to  whom  the  requisition  was  delivered. 

Sixth — To  visit  and  examine  each  school  in  his  county  at  least  once  in 
each  year;  and  for  every  school  not  so  visited,  the  board  of  supervisors  must, 
on  proof  thereof,  deduct  ten  dollars  from  his  salary. 

Seventh — To  preside  over  teachers'  institutes  held  in  his  county,  and  to 
secure  the  attendance  thereat  of  lecturers  competent  to  instruct  in  the  art  of 
teaching,  and  to  report  to  the  county  board  of  education  the  name  of  all 
teachers  in  the  county  who  fail  to  attend  regularly  the  sessions  of  the  insti- 
tute; to  enforce  the  course  of  study,  the  use  of  text-books,  and  the  rules  and 
regulations  for  the  examination  of  teachers  prescribed  by  the  proper  au- 
thority. 

Eighth — Upon  the  order  of  the  county  board  of  education  to  issue  tempo- 
rary certificates,  valid  until  the  next  regular  meeting  of  the  county  board  of 
education,  to  persons  holding  certificates  of  like  grade  granted  in  other  coun- 
ties, cities,  or  cities  and  counties,  or  upon  any  certificates  or  diplomas  upon 
which  county  boards  are  empowered  to  grant  certificates  without  examina- 
tion, as  specified  in  section  seventeen  hundred  and  seventy-five;  provided^ 
that  no  person  shall  be  entitled  to  receive  such  temporary  certificate  more 
than  once. 

Ninth — To  distribute  all  laws,  reports,  circulars,  instructions,  and  blanks 
which  he  may  receive  for  the  use  of  school  officers. 

Tenth — To  keep  in  his  office  the  reports  of  the  superintendents  of  public 
instruction. 

Eleventh — To  keep  a  record  of  his  official  acts  and  of  the  proceedings  of 
the  county  board  of  education,  including  a  record  of  the  standing,  in  each 
study,  of  all  applicants  examined,  which  shall  be  open  to  the  inspection  of 
any  applicant  or  his  authorized  agent. 

Twelfth — Except  in  incorporated  cities,  to  pass  upon  and  approve  or  reject 
plans  for  school-houses. 

Thirteenth — To  appoint  trustees  to  fill  all  vacancies,  to  hold  until  the  first 
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first  day  of  July  succeeding  such  appointment;  when  new  diBtricts  are  organ- 
ized, to  appoint  trustees  for  the  same,  who  shall  hold  office  until  the  first  day 
of  July  next  succeeding  their  appointment.  In  case  of  the  failure  of  the 
trustees  to  employ  a  janitor,  as  provided  in  section  sixteen  hundred  and 
seventeen,  subdivision  seventh,  of  this  code,  he  shall  appoint  a  janitor,  who 
shall  be  paid  out  of  the  school  fund  of  the  district. 

Fourteenth — To  make  reports  when  directed  by  the  superintendent  of  pub- 
lic instruction,  showing  such  matters  relating  to  the  public  schools  in  his 
county  as  may  be  required  of  him. 

Fifteenth — To  preserve  carefully  all  reports  of  school  officers  and  teachers, 
and  at  the  close  of  his  official  term  deliver  to  his  successor  all  records,  books, 
documents,  and  papers  belonging  to  the  office,  taking  a  receipt  for  the  same, 
which  shall  be  filed  in  the  office  of  the  county  clerk. 

Sixteenth — The  county  superintendent  shall,  unless  otherwise  provided  by 
law,  in  the  month  of  July  of  each  year,  grade  each  school,  and  a  record 
thereof  shall  be  made  in  a  book  to  be  kept  by  the  county  superintendent  in 
his  office  for  this  purpose.  And  no  teacher  holding  a  certificate  below  the 
grade  of  said  school  shall  be  employed  to  teach  the  same. 

Seventeenth — The  county  superintendent  shall  keep  a  record  of  pupils  en- 
rolled in  the  grammar  school  course,  if  there  be  such  schools  in  his  county, 
and  shall,  on  or  before  the  first  day  of  August  in  each  year,  transmit  a  copy 
thereof  to  the  superintendent  of  public  instruction.  [Am&ndment  approved 
March  16j  1S89;  Statutes  and  Amendments  1889^  181.'\ 

The  original  gection  was  also  amended  in  1887;  Sfcatates  and  Amendments  1887,  127. 

1644.   Forfeiture  jor  failure  of  superintendent  to  report. 

Sec.  1554.  If  he  fails  to  make  a  full  and  correct  report,  as  required  under 
the  provisions  of  subdivision  fourteen  of  section  fifteen  hundred  and  forty- 
three,  at  the  time  fixed  by  the  superintendent  of  public  instruction,  he  forfeits 
one  hundred  dollars  of  his  salary;  and  the  board  of  supervisors,  upon  receiv- 
ing from  the  superintendent  of  public  instruction  notice  of  such  failure,  must 
deduct  the  amount  forfeited  from  his  salary.  [Amendment  approved  March 
16, 1889;  Statutes  and  Amendments  1889, 181.] 

1662.   Compensation  and  allowance  of  county  superintendent  for  expenses. 

Sec.  1552.  Each  county  superintendent  shall  receive  his  actual  and  neces- 
sary traveling  expenses,  said  expenses  to  be  allowed  by  the  board  of  super- 
visors, and  to  be  paid  out  of  the  county  general  fund;  provided,  that  this 
amount  shall  not  exceed  ten  dollars  per  district  per  annum.  He  shall  also 
be  allowed  postage  and  expressage,  payable  out  of  the  county  school  fund, 
two  dollars  for  each  school  district;  provided,  that  in  incorporated  cities  each 
school  containing  three  hundred  pupils  shall  be  considered  equal  to  one 
school  district.  [Amsndmsnt  approved  March  15, 1889;  Statutes  and  Amendr 
ments  1889, 184.] 

1666.    Fee  for  teacher's  certificate. 

Sbc.  1565.  Every  applicant  for  a  teacher's  certificate,  except  temporary, 
upon  presenting  his  application,  shall  pay  to  the  county  superintendent  a 
fee  of  two  dollars^  to  be  by  him  immediately  deposited  with  the  county 
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treasurer  to  the  credit  of  a  fund  to  be  known  as  the  teachers'  institute  and 
library  fund.  All  funds  so  credited  shall  be  drawn  out  only  upon  the 
requisition  of  the  county  superintendent  of  schools  upon  the  county  auditor, 
who  shall  draw  his  warrant  in  payment  of  the  services  of  such  instructors  in 
the  county  teachers'  institute  as  shall  not  be  residents  of  that  county,  and 
for  the  purchase  of  books  for  a  library  for  the  use  of  the  teachers  of  the 
county.  At  least  fifty  per  cent  of  the  teachers'  institute  and  library  fund 
shall  be  expended  for  books.  [Amendment  approved  March  16,  1889;  Stat- 
utes and  Amendmsnta  1889, 184'li 

1677.  Formation  of  new  school  districts —  Changing  boundaries  of  old  districts. 
Sec.  1577.    No  new  school  district  shall  be  formed  at  any  other  time  than 

between  the  first  day  of  January  and  the  tenth  day  of  May,  nor  at  that  time 
unless  the  parents  or  guardians  of  at  least  fifteen  census  children  between 
the  ages  of  five  and  seventeen  (residents  of  such  proposed  new  district),  and 
residing  at  a  greater  distance  than  two  miles  by  a  traveled  road  from  any 
public  school-house,  present  a  petition  to  the  superintendent  of  schools  setting 
forth  the  boundaries  of  the  new  district  asked  for.  The  boundaries  of  any 
district  cannot  be  changed,  except  in  forming  new  districts,  unless  at  least 
ten  heads  of  families  residing  in  the  districts  afiected  by  the  proposed  change 
present  a  petition  to  the  superintendent  of  schools,  setting  forth  the  changes 
of  boundaries  desired  and  the  reasons  for  the  same;  provided,  that  two  or 
more  districts  lying  contiguous  may,  upon  a  petition  of  a  majority  of  the 
heads  of  families  residing  in  each  of  said  districts,  be  united  to  constitute  but 
one  district.  Joint  districts  (districts  lying  partly  in  one  county  and  partly 
in  another)  may  be  formed  in  the  same  manner  as  other  new  districts  are 
formed,  except  that  the  petition  herein  provided  for  shall  be  made  to  the 
county  superintendent  of  each  county  afiected;  and  provided^  that  in  the 
case  of  joint  districts  all  the  provisions  herein  enumerated  for  the  formation 
of  a  new  district  shall  be  by  concurrent  action  of  the  superintendent  and  the 
board  of  supervisors  of  each  county  afiected;  provided,  further,  that  children 
residing  in  the  new  district  shall  be  permitted  to  attend  school  in  the  district 
or  districts  from  which  the  new  district  was  formed  until  the  first  day  of 
July  next  succeeding.  [Am£ndment  approved  March  15,  1889;  Statutes  and 
Amendments  1889,  184.] 

1678.  Duties  of  superintendent  on  petition  for  either. 

Sec.  1587.  After  giving  due  notice  to  all  parties  interested,  by  sending 
notice  by  registered  mail  to  each  of  the  trustees  of  any  school  district  that 
may  be  afiected  by  the  proposed  change,  or  by  causing  notices  to  be  posted  in 
three  public  places  in  each  district  affected,  one  of  which  shall  be  at  the  door 
of  the  school-house  of  said  districts  for  at  least  one  week,  the  county  super- 
intendent must  transmit  the  petition  to  the  board  of  supervisors,  with  his 
approval  or  disapproval.  If  he  approves  the  petition,  he  may  note  such 
changes  in  the  boundaries  as  he  may  think  desirable.  [Amendment  approved 
March  16, 1889;  Statutes  and  Amendments  1889,  189.] 

1680.    Repealed  by  act  approved  March  15,  1889;  Statutes  1889,  185. 

1682.    Repealed  by  act  approved  March  15,  1889;  Statutes  1889,  185. 
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1683.  Election  of  trustees,  when  and  where. 

Sec.  1593.  An  election  for  school  trustees  must  be  held  in  each  school 
district  on  the  first  Tuesday  of  June  of  each  year  at  the  district  school-house, 
if  there  is  one,  and  if  there  is  none,  at  the  place  to  be  designated  by  the  board 
of  trustees. 

1.  The  number  of  school  trustees  for  any  school  district,  except  where  city 
boards  are  otherwise  authorized  by  law,  shall  be  three.  No  person  shall  be 
deemed  ineligible  to  the  office  of  trustee  on  account  of  sex. 

2.  In  new  school  districts,  or  in  case  of  vacancy  for  any  cause  in  old  ones, 
the  school  trustees  shall  be  elected  to  hold  office  for  one,  two,  and  three  years, 
refepectively,  from  the  first  day  of  July  next  succeeding  their  election. 

3.  Except  as  provided  in  subdivision  second  of  this  section,  one  trustee 
shall  be  elected  annually,  to  hold  office  for  three  years,  or  until  his  successor 
shall  be  elected  and  qualified.  [AmendTnent  approved  March  15^  1889;  StaU 
utes  and  Amendments^  1889y  186.1 

The  original  section  was  also  amended  in  1887;  Statutes  1887,  142. 

1684.  Repealed  by  an  act  approved  March  15,  1889;  Statutes  1889,  185. 

1612.  Repealed  by  an  act  approved  March  15,  1889;  Statutes  1889, 185. 

1613.  Term  of  office. 

Sec.  1613.  The  term  of  office  of  school  trustees  is  three  years,  from  the 
first  day  of  July  next  succeeding  their  election.  [Amendment  approved 
March  16y  1887;  Statutes  and  Amendments  1887^  1^2;  to  take  effect  from  and 
after  its  passage.'] 

1614.  Vacancies. 

Sec.  1614.  Vacancies  in  the  office  of  school  trustee  are  caused  by  the  hap- 
pening of  either  of  the  events  specified  in  section  nine  hundred  and  ninety- 
six  of  the  Political  Code,  or  by  resignation.  The  resignation  of  a  school 
trustee  must  be  sent  in  writing  to  the  county  superintendent  of  schools. 
[Amendment  approved  March  15y  1889;  Statutes  and  Amendraenis  1889^  186.] 

1617.    General  powers  of  hoards  of  trustees  and  education.  . 

Sec.  1617.  The  powers  and  duties  of  trustees  of  school  districts  and  of 
boards  of  education  in  cities  are  as  follows:  — 

First — To  prescribe  and  enforce  rules  not  inconsistent  with  law,  or  those 
prescribed  by  the  state  board  of  education,  for  their  own  government  and  the 
government  of  schools,  and  to  transact  their  business  at  regular  or  special 
meetings  called  for  such  purpose,  notice  of  which  shall  be  given  to  each 
member. 

Second — To  manage  and  control  the  school  property  within  their  districts, 
and  to  pay  all  moneys  collected  by  them  from  any  source  whatever  for  school 
purposes  into  the  county  treasury,  to  be  placed  to  the  credit  of  the  special 
fund  of  their  district. 

Uiird — To  purchase  school  furniture,  including  organs  and  pianos,  and 

apparatus,  and  such  other  things  as  may  be  necessary  for  the  use  of  schools; 

provided,  that  except  in  incorporated  cities  having  boards  of  education  they 

purchase  such  books  and  apparatus  only  as  have  been  adopted  by  the  county 

board  of  education. 
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Fourth — To  rent,  fumishy  repair,  and  insure  the  Bchool  property  of  their 
respective  districts. 

Fifth — When  directed  by  a  vote  of  their  district,  to  boild  school-hooseSy  or 
to  purchase  or  sell  school  lots. 

Sixth — To  make,  in  the  name  of  the  district,  conveyances  of  all  property 
belonging  to  the  district  and  sold  by  tbem. 

Seventh — To  employ  the  teachers,  and,  excepting  in  inc9rporated  cities 
having  boards  of  education,  immediately  notify  the  superintendent  of  schools, 
in  writing,  of  such  employment,  naming  the  grade  of  certificate  held  by  the 
teachers  employed;  also  to  employ  janitors,  and  other  employees  of  schools; 
to  fix  and  order  paid  their  compensation,  unless  the  same  be  otherwise  pre- 
scribed by  law;  providedy  that  no  board  of  trustees  shall  enter  into  any  con- 
tract with  such  employees  to  extend  beyond  the  thirtieth  day  of  June  next 
ensuing. 

Eighth — To  suspend  or  expel  pupils  for  misconduct. 

Ninth — To  exclude  from  schools  children  under  six  years  of  age.  ^ 

Tenth — To  enforce  in  schools  the  course  of  study  and  the  use  of  text-books 
prescribed  and  adopted  by  the  proper  authority. 

Eleventh — To  appoint  district  librarians,  and  enforce  the  rules  prescribed 
for  the  government  of  district  libraries. 

Twelfth — To  exclude  from  school  and  school  libraries  all  books,  publica- 
tions, of  papers  of  sectarian,  partisan,  or  denominational  character. 

Thirteenth — To  furnish  books  for  the  children  of  parents  unable  to  furnish 
them;  the  books  so  furnished  to  belong  to  the  district,  and  to  be  kept  in  the 
district  school  library  when  not  in  use. 

Fourteenth — To  keep  a  register  open  to  the  inspection  of  tue  public  of  all 
children  applying  for  admission  and  entitled  to  be  admitted  into  the  schools, 
and  to  notify  the  parents  or  guardians  of  such  children  when  vacancies 
occur,  and  receive  such  children  into  the  schools  in  the  order  in  which  they 
are  registered. 

Fifteenth — To  make  arrangements  with  the  trustees  of  any  other  district 
for  the  attendance  of  such  children  in  the  school  of  either  district  as  may  be 
best  accommodated  therein;  and  in  case  the  trustees  fail  to  agree,  the  parents 
of  such  children  may  appeal  to  the  superintendent  of  schools,  whose  decision 
shall  be  final. 

Sixteenth — On  or  before  the  first  day  of  May  in  each  year,  to  appoint  a 
school  census  marshal,  and  notify  the  superintendent  of  schools  thereof; 
provided^  that  in  cities  the  appointment  shall  be  subject  to  the  approval  of 
the  city  superintendent  of  schools. 

Seventeenth — To  make  an  annual  report  on  or  before  the  first  day  of  July, 
to  the  superintendent  of  schools,  in  the  manner  and  form  and  on  the  blanks 
prescribed  by  the  superintendent  of  public  instruction. 

Eighteenth — To  make  a  report  whenever  required,  directly  to  the  superin- 
tendent of  public  instruction,  of  the  text-books  used  in  their  schools. 

Nineteenth — To  visit  every  school  in  their  district  at  least  once  in  each 
term,  and  examine  carefully  into  its  management,  condition,  and  wants. 
This  clause  to  apply  to  each  and  every  member  of  the  board  of  trustees. 

Twentieth — Boards  of  trustees  may,  and  upon  a  petition  signed  by  a 
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majority  of  the  heads  of  families  resident  in  the  district  must,  call  meetings 
of  the  qualified  electors  of  the  district  for  determining  or  changing  the  loca- 
tion of  the  school-house,  or  for  consultation  in  regard  to  any  litigation  in 
which  the  district  may  be  engaged,  or  be  likely  to  become  engaged,  or  in 
regard  to  any  affairs  of  the  district.  Such  meetings  shall  be  called  by  post- 
ing three  notices  in  public  places,  one  of  which  shall  be  in  a  conspicuous 
place  on  the  school-house,  for  not  less  than  ten  days  previous  to  the  time  for 
which  the  meetings  shall  be  called,  which  notices  shall  specify  the  purposes 
for  which  said  meetings  shall  be  called,  and  no  other  business  shall  be  trans- 
acted at  such  meetings.  District  meetings  shall  be  organized  by  choosing  a 
chairman  from  the  electors  present,  and  the  district  clerk  shall  be  clerk  of 
the  meeting,  and  shall  enter  the  minutes  thereof  in  the  records  of  the  dis- 
trict. A  meeting  so  called  shall  be  competent  to  instruct  the  board  of 
trustees, — 

1.  In  regard  to  the  location  or  change  of  location  of  the  school-house,  or 
the  use  of  the  same  for  other  than  school  purposes. 

2.  In*regard  to  the  purchase  and  sale  of  school  sites. 

8.  In  regard  to  prosecuting,  settling,  or  compromising  any  litigation  in 
which  the  district  may  be  engaged,  or  be  likely  to  become  engaged,  and  may 
Tote  money,  not  exceeding  one  hundred  dollars  in  any  one  year,  for  any  of 
these  purposes,  in  addition  to  any  amount  which  may  be  raised  by  the  sale 
of  district  school  property,  and  the  insurance  of  property  destroyed  by  fire; 
providedy  that  the  proceeds  of  the  insurance  of  the  library  and  apparatus 
shall  be  paid  into  the  library  fund.  All  funds  raised  by  the  sale  of  school 
property  may  be  disposed  of  by  direction  of  a  district  meeting.  District 
meetings  may  be  adjourned  from  time  to  time,  as  found  necessary;  and  all 
votes  instructing  the  board  of  trustees  shall  be  taken  by  ballot,  or  by  ayes 
and  noes  vote,  as  the  meeting  may  determine. 

The  board  of  trustees  shall,  in  all  cases,  be  bound  by  the  instructions  of 
the  district  meeting  in  regard  to  the  subjects  mentioned  in  this  section. 
[Amendment  approved  March  16 j  1889;  Staiutea  and  Amendments  1889, 185 J] 

Notes  ov  Decisions  Applicable  to  Sechon  1617. 
Validity  of  warrant.  — An  order  for  the  1888  (unreported.)  In  an  action  to  restrain 
payment  oi  school  funds,  drawn  with  the  con-  the  payment  of  such  an  order,  the  holder  and 
currence  of  two  onlv  of  three  trustees  of  a  the  county  superintendent  of  schools,  upon 
school  district^  one  oi  whom  is  interested  in  it^  whom  it  is  drawn,  are  proper  parties  defend- 
is  void:  Shahespeare  y.  Smithy  decided  Dec.  29,     ant:  Id. 

1618.    Repealed  by  act  approved  March  15,  1889;  Statutes  1889,  188. 

1620.   Stationary y  etc.,  to  he  furnished  to  pupils. 

Sec.  1620.  Writing  and  drawing  paper,  pens,  ink,  blackboards,  blackboard 
rubbers,  crayons,  and  lead  and  slate  pencils,  and  other  necessary  supplies 
for  the  use  of  the  schools,  must  be  furnished  under  the  direction  of  the  city 
boards  of  education  and  boards  of  trustees,  and  charges  therefor  must  be 
audited  and  paid  as  other  claims  against  the  school  fund  of  their  districts 
are  audited  and  paid.  [Amendment  approved  March  16,  1889;  Statutes  and 
Amendments  1889,  188.] 

1626.   Persons  to  be  admitted  to  schools. 

Sec.  1625.  Trustees  of  school  districts  where  the  grammar  school  coarse 
is  taught  shall  admit  in  such  course  all  persons  as  follows:  — 
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1.  Residents  of  the  district  who  are  enrolled  in  the  grammar  grade. 

2.  Graduates  in  the  grammar  grade  of  schools  in  the  county. 

3.  All  others,  residents  of  the  county,  who  pass  the  required  examination. 
[New  section  approved  March  IS,  1887;  Statutes  and  Amer^menta  1887, 126; 
to  take  effect  immediately, 1 

1636.   Report  of  census  m>arshal. 

Sec.  1686.  His  report  must  be  made  tinder  oath,  upon  blanks  furnished 
by  the  superintendent  of  public  instruction,  and  must  show, — 

First  —  The  numbers,  age,  sex,  color,  and  nationality  of  the  children  listed. 

Second  —  The  names  of  the  parents  or  guardians  of  said  children,  arranged 
alphabetically,  and  in  the  cities  the  number  and  street  of  residence  must  be 
given. 

Third  —  Such  other  facts  as  the  superintendent  of  public  instruction  may 
designate^ 

Fourth  —  The  census  marshal  shall  have  power  to  administer  oaths  to 
parents  and  guardians. 

Fijth  —  If  at  any  time  the  superintendent  of  schools  has  reason  to  believe 
that  a  correct  report  has  not  been  returned,  he  may  appoint  a  census 
marshal,  have  the  census  retaken,  and  the  compensation  for  the  same  shall 
be  audited  and  paid  as  provided  in  section  sixteen  hundred  and  thirty-nine 
of  this  code.  [Amendment  approved  March  15, 1889;  Statutes  and  Amend'^ 
ments  1889,  188^ 

1639.   Compensation  of  census  marshal. 

Sec.  1639.  The  compensation  of  census  marshal  must  be  audited  and 
paid  as  other  claims  upon  the  school  fund  of  the  district  are  audited  and 
paid;  provided,  such  compensation  shall  not  exceed  six  dollars  per  day  for 
time  actually  and  necessarily  employed;  and  provided  further,  that  in  no 
case  shall  the  compensation  be  computed  at  a  per  capita  sum.  [Amendment 
approved  March  15,  1889;  Statutes  and  Amendments  1889,  188.^ 

1660.  General  duties  of  clerk  of  school  district. 
Sec.  1650.     It  is  the  duty  of  the  clerk, — 

First — To  call  meetings  of  the  board  at  the  request  of  two  members,  and 
to  act  as  clerk  of  the  board,  and  keep  a  record  of  its  proceedings. 

Second — To  keep  an  account  of  the  receipts  and  expenditures  of  school 
moneys. 

Third — To  keep  his  records  and  accounts  open  to  the  inspection  of  the 
electors  of  the  district. 

Fourth — To  place  the  monthly  journal  designated  as  the  official  organ  of 
the  department  of  public  instruction  in  the  library  each  month,  and  if  he 
fails  to  receive  it  regularly,  to  notify  the  publishers  of  such  fact. 

Fifth — To  perform  such  other  duties  as  may  be  prescribed  by  the  board. 
[Amendment  approved  March  15,  1889;  Statutes  and  Amendments  1889, 189.] 

1661.  Clerk,  when  to  provide  supplies,  etc. 

Sec.  1651.  The  clerk  of  each  district  must,  under  the  direction  of  the 
board  of  trustees,  provide  all  sc.hool  supplies  authorized  by  this  chapter,  and 
keep  the  school-house  in  repair  during  the  time  school  is  taught  therein. 
[Amendment  approved  March  15,  1889;  Statutes  and  Amendments  1889,  189.] 
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NoTss  OT  Decibions  Appugablb  to  Sbotion  1662. 

1662.    Chinese  children.  —  Children  be-  notwithstanding  a  resolntion  of  the  board  of 

tweeo   six  and  twenty-one  vears  of  age,  of  education  purports  to  command  them  to  do  so: 

Chinese  parentage,  who  were  born  and  have  al-  Ta'pt  v.  Hurley ^  66  Csd.  473.    The  teacher  is 

wa3rs  lived  in  the  city  and  county  of  San  Fran-  the  only  necessary  defendant  in  a  proceeding 

cisco^  are  entitled  to  admission  into  the  publio  to  compel  the  admission  thereto  of  a  child  un- 

schooi  of  the  district  in  which  they  reside.  And  lawfully  excluded:  Id.             > 
teachers  are  not  justified  in  excluding  them, 

1663.   Grading  of  echooh. 

Seo.  1663.  1.  All  schools,  unless  otherwise  proyided  by  law,  must  be 
divided  into  primary  and  grammar  grades.  The  county  board  of  education 
must,  except  in  incorporated  cities  having  boards  of  education,  on  or  before 
the  first  day  of  July,  prescribe  the  course  of  study  in  each  grade  for  the  en- 
suing year. 

2.  The  board  shall  also  prescribe  a  course  of  study,  not  in  conflict  with 
said  section  sixteen  hundred  and  sixty-five,  that  will  fit  and  prepare  students 
therein  to  enter  the  scientific  department  of  the  University  of  California,  to 
be  divided  into  four  grades,  requiring  one  year  to  each  grade,  and  to  be  known 
as  the  grammar  school  course. 

3.  The  grammar  school  course  shall  apply  to  and  be  taught  in  school  dis- 
tricts  which  have  elected  to  have  the  same  taught  as  hereinafter  prescribed. 

4.  The  board  of  trustees  of  any  district  may,  by  order  duly  made  and  en- 
tered on  its  minutes,  upon  petition  or  otherwise,  call  meetings  of  the  quali- 
fied electors  of  the  district,  as  provided  in  subdivision  twenty  of  section 
sixteen  hundred  and  seventeen  of  this  code,  to  determine  whether  the  gram- 
mar school  course  shall  be  taught  in  such  district. 

5.  If  such  course  shall  be  chosen,  it  shall  thereafter,  in  such  district,  take 
the  place  of  and  be  substituted  for  the  course  prescribed  for  the  grammar 
grade. 

6.  Except  in  incorporated  cities  having  boards  of  education,  the  county 
board  of  education  shall  require  that  examinations  in  each  of  said  courses 
shall  take  place  at  stated  periods,  at  least  once  in  each  school  year,  for  pro- 
motion. It  shall  also  provide  for  conferring  diplomas  at  the  end  of  the 
course  of  study  in  the  grammar  grade,  and  in  the  grammar  school  course, 
for  those  who  satisfactorily  pass  the  required  examination. 

7.  The  county  board  of  education  may  amend  and  change,  subject  to  said 
section  sixteen  hundred  and  sixty-five,  either  of  the  above  courses  of  study 
whenever  necessary.  [Amendment  approved  March  16y  1889;  Statutes  and 
Amendments  1889^  189.] 

1666.    Instruction,  branches  in. 

Ssc.  1665.  Instruction  must  be  given  in  the  following  branches,  in  the 
several  grades  in  which  each  may  be  required,  viz.:  Reading,  writing,  or- 
thography, arithmetic,  geography,  grammar,  history  of  the  United  States,  ele- 
ments of  physiology  and  hygiene,  with  special  instruction  as  to  the  nature 
of  alcoholic  drinks  and  narcotics  and  their  effects  upon  the  human  system, 
vocal  music,  elements  of  book-keeping,  industrial  drawing,  practical  ento- 
mology, and  civil  government.  [Amendment  approved  March  16,  1889; 
Statutes  and  Amendments  1889, 189,1 

Hie  original  section  was  also  amended  in  1887;  Statutes  1887,  142. 
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1667.    Instruction  in  deportment 

Sec.  1667.  InBtructioa  must  be  given  in  all  grades  of  schools  and  in  all 
classes  during  the  entire  school  course,  in  manners  and  morals,  and  upon 
the  nature  of  alcoholic  drinks  and  narcotics  and  their  effects  upon  the  human 
system.  [Amendment  approved  March  15^  1887;  Statutes  and  Amendmenis 
1887^  142;  to  take  effect  immediately,^ 

1669.     Segregation  of  studies. 

Sec.  1669.  In  the  grammar  school  course,  and  grammar  grades,  all  the 
subjects  and  studies  taught  shall,  as  far  as  practicable,  be  segregated  into 
natural  groups  of  allied  subjects,  and  one  or  more  of  such  groups  shall  be 
assigned  to  each  of  the  teachers  employed,  according  to  the  teacher's  special 
fitness  for  teaching  such  subjects  and  studies;  each  teacher  to  manage,  sub- 
ject to  the  direction  of  the  principal,  the  instruction  in  the  group  of  subjects 
and  studies  so  assigned.  Such  assignment  and  segregation  shall  be  made 
by  the  principal,  subject  to  the  approval  of  the  county  superintendent.  [New 
section  approved  March  15, 1887;  Statutes  and  Amendments  1887, 126;  to  take 
effect  immediately,^ 

1682.    Graduates  under  seventeen  years  of  age. 

Sec.  1682.  Children  not  residing  in  a  school  district  where  the  grammar 
school  course  is  taught,  who  have  graduated  from  the  school  existing  in  the 
district  where  they  respectively  reside,  or  who  pass  the  examination  required 
to  enter  the  grammar  school  course,  may  attend  the  school  teaching  such 
course  situated  nearest  to  their  place  of  residence;  but  such  attendance  shall 
not  in  any  way  prevent  the  school  district  where  they  actually  reside  from 
drawing  school  money  therein  if  they  are  under  seventeen  years  of  age. 
[New  section  approved  March  IS,  1887;  Statutes  and  Amendments  1887, 126; 
to  take  effect  immediately,^ 

1687.    Experienced  teachers  for  beginners. 

Sec.  1687.  In  schools  having  more  than  two  teachers,  beginners  shall 
be  taught  by  teachers  who  have  had  at  least  two  years'  experience,  or  by 
normal  school  graduates;  and  in  cities  such  teachers  shall  rank,  in  point  of 
salary,  with  those  of  the  first  grade.  [Amendment  approved  March  16, 1889; 
Statutes  and  Amendments  1889,  190,] 

1696.     General  duties  of  teachers. 

Sec.  1696.    Every  teacher  in  the  public  schools  must, — 

First — Before  assuming  charge  of  a  school,  file  his  or  her  certificate  with 
the  county  superintendent. 

Second — Before  taking  charge  of  a  school,  and  one  week  before  closing  a 
term  of  school,  notify  the  county  superintendent  of  such  fact,  naming  the 
day  of  opening  or  closing. 

Third — Enforce  the  course  of  study,  the  use  of  text-books,  and  the  rules 
and  regulations  prescribed  for  schools. 

Fourth — Hold  pupils  to  a  strict  account  foV  disorderly  conduct  on  the  way 
to  and  from  school,  on  the  play-grounds,  or  during  recess;  suspend,  for  good 
cause,  any  pupil  in  the  school,  and  report  such  suspension  to  the  board  of 
trustees  or  city  board  of  education  for  review.    If  such  action  is  not  bus- 
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tained  by  them,  the  teacher  may  appeal  to  the  comity  superintendent,  whose 
decision  shall  be  final. 

Fifth — Keep  a  state  school  register,  in  which  shall  be  left  at  the  close  of 
the  term  a  report  showing  programme  of  recitations  and  classifications  and 
grading  of  all  pupils  who  have  attended  school  at  any  time  during  the  school 
year. 

Sixth — Make  an  annual  report  to  the  county  superintendent  at  the  time 
and  in  the  manner  and  on  the  blanks  prescribed  by  the  superintendent  of 
public  instruction.  Any  teacher  who  shall  end  any  school  term  before  the 
close  of  the  school  year  shall  make  a  report  to  the  county  superintendent 
immediately  after  the  close  of  such  term;  and  any  teacher  who  may  be  teach- 
ing any  school  at  the  end  of  the  school  year  shall,  in  his  or  her  annual  report, 
include  all  statistics  for  the  entire  school  year,  notwithstanding  any  previous 
report  for  a  part  of  the  year. 

Seventh — On  or  before  the  thirty-first  day  of  May  of  each  year,  the  teacher 
of  every  school  district,  or  principal  where  there  is  one,  shall  report  to  the 
county  superintendent  the  names  of  all  the  pupils  enrolled  in  the  grammar 
school  course  during  the  current  school  year. 

Eighth — Make  such  other  reports  as  may  be  required  by  the  superintend- 
ent of  public  instruction,  county  superintendent,  board  of  trustees,  or  city 
board  of  education.  [Amendment  approved  March  16^  1889;  Statutes  and 
Amendments  1889, 190.']    ' 

The  original  seotion  was  also  amended  in  1887;  Statntes  1887,  131. 

1688.    Appeals. 

Sec.  1699.  Any  teacher  whose  salary  is  withheld  may  appeal  to  the 
superintendent  of  public  instruction,  and  his  decision  shall  be  final.  [Amend- 
ment approved  March  15,  1889;  Statutes  and  Amendments  1889,  190,1 

1712.    Library  fwndj  how  expended. 

Sec.  1712.  The  board  of  trustees  and  city  board  of  education  must  expend 
the  library  fund,  together  with  such  moneys  as  may  be  added  thereto  by 
donation,  in  the  purchase  of  school  apparatus  and  books  for  a  school  library, 
including  books  for  supplementary  work,  and  no  warrant  shall  be  drawn  by 
the  superintendent  of  schools  upon  the  order  of  any  board  of  trustees  against 
the  library  fund  of  any  district,  unless  such  order  is  accompanied  by  an  item- 
ized bill,  showing  the  books  and  apparatus,  and  the  price  of  each,  in  payment 
of  which  the  order  is  drawn,  and  unless  such  books  and  apparatus  have  been 
adopted  by  the  county  or  city  board  of  education.  The  trustees  of  each  dis- 
trict shall  cause  each  book  now  in  their  district  school  library,  or  that  may 
hereafter  be  plac'ed  in  said  library,  to  be  stamped  on  the  fiy-leaf,  on  the  title 
page,  and  on  each  one  hundredth  page  of  the  book  with  the  words  ''  Depart- 
ment of  Public  Instruction,  State  of  California, County, District 

Library,"  and  the  county  superintendent  is  hereby  authorized  and  instructed 
to  procure  such  stamp  for  each  district  in  his  county,  and  to  pay  for  the  same 
out  of  the  county  school  fund  of  such  district.  [Amendment  approved  March 
15, 1889;  Statutes  and  Amendments  1889,  191.] 

1768.     Cou/nty  boards  of  education,  ?ww  composed. 
Sec.  1768.    In  each  county  having  a  population  of  less  than  two  hundred 
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thousand  inhabitants,  there  shall  be  a  county  board  .of  education,  which  shall 
consist  of  the  superintendent  of  schools  and  four  other  members,  of  whom  at 
least  two  shall  always  be  experienced  teachers,  holding  grammar  grade  cer- 
tificates in  full  force  and  efiect,  appointed  by  the  board  of  supervisors,  who 
shall  hold  their  office  for  two  years,  or  until  their  successors  are  appointed 
and  qualified.  A  vacancy  in  the  board  of  education  may  be  filled,  at  any  time 
after  its  occurrence,  by  the  board  of  supervisors.  For  the  transaction  of  busi- 
ness, three  members  shall  constitute  a  quorum;  but  no  certificate  shall  be 
issued,  renewed,  or  revoked,  nor  any  text-books  adopted,  except  by  an  affirm- 
ative vote  of  three  members.  On  the  call  of  any  member,  the  "  ayes  and 
noes"  shall  be  taken  upon  any  proposition,  and  the  vote  recorded  in  the  min- 
utes. If  the  board  of  supervisors  of  any  county  shall  refuse  or  neglect  to 
appoint  a  board  of  education,  or  fill  any  vacancy  therein,  as  herein  provided, 
then  the  county  superintendent  shall  appoint  such  board  of  education,  and 
fill  such  vacancy;  and  the  board  so  appointed  shall  have  all  the  rights,  exer- 
cise all  the  powers,  and  be  governed  by  all  the  regulations  prescribed  for 
county  boards  until  an  appointment  be  made  by  the  board  of  supervisors. 
[Amendment  approved  March  16^  1889;  Statutes  and  Amendments  1889^  iPi.] 

1770.  Meetings  of. 

Seo.  1770.  Each  county  board  of  education  must  meet  at  fixed  periods, 
and  hold  examinations  for  the  granting  of  teachers'  certificates,  semi-annu- 
ally. All  meetings  of  the  board  of  education  shall  be  public,  and  shall  be 
held  at  the  county  seat,  and  the  record  of  their  proceedings  shall  be  kept  in 
the  office  of  the  superintendent  of  schools.  The  board  of  supervisors  shall 
allow  to  each  member  of  the  board  of  education,  including  the  secretary,  a 
compensation  of  five  dollars  per  day  for  his  services,  payable  out  of  the  same 
fund  and  in  the  same  manner  as  the  superintendent  of  schools  is  paid;  and 
all  incidental  expenses  incurred  by  the  board  of  education  shall  be  audited 
and  paid  as  other  claims  against  the  general  fund  of  the  county.  [Amend- 
ment approved  March  15, 1889;  Statutes  and  Amendments  1889, 191.1 

1771.  Power  of  county  hoards. 

Sec.  1771.    County  boards  of  education  have  power, — 

First — To  adopt  rules  and  regulations,  not  inconsistent  with  the  lawB  of 
this  state,  for  their  own  government. 

Second — To  prescribe  and  enforce  rules  for  the  examination  of  teachers. 

Third — To  examine  applicants,  and  to  prescribe  a  standard  of  proficiency 
which  will  entitle  the  person  examined  to  a  certificate,  and  to  grant  certifi- 
cates of  three  grades  valid,  except  in  incorporated  cities  having  boards  of  ex- 
amination, as  follows: — 

1.  Grammar  school  course  or  high  school:  valid  for  four  years,  authoriz- 
ing the  holder  to  teach  in  any  high  school,  grammar  school  course,  grammar 
grade,  or  primary  school. 

2.  Grammar  grade:  valid  for  three  years,  authoriadng  the  holder  to  teach 
any  grammar  grade  and  primary  school. 

3.  Primary:  valid  for  two  years,  authorizing  the  holder  to  teach  any  pri- 
mary school.  Also,  to  grant  special  certificates,  valid  for  three  years,  which 
shall  entitle  the  holder  to  teach  such  special  branches  as  may  be  required  by 
city  or  county  boards  of  education. 
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Fourth — To  prescribe  and  enforce  the  use  of  a  uniform  series  of  text-books, 
a  course  of  study  in  the  public  schools,  and  to  adopt  a  list  of  books  and  ap- 
paratus for  district  school  libraries. 

Fifth — To  revoke  or  suspend  for  immoral  or  unprofessional  conduct,  or 
evident  unfitness  for  teaching,  the  certificates  granted  by  them. 

Sixth — To  keep  a  record  of  its  proceedings. 

Seventh — To  issue  diplom&s  of  graduation  from  any  of  the  public  schools 
of  the  county,  except  in  incorporated  cities  having  boards  of  education,  which 
diplomas  shall  be  designed  by  the  superintendent  of  public  instruction,  and 
distributed  as  other  blanks  from  his  office.  Diplomas  shall  be  issued  only  to 
pupils  who  have  passed  an  examination  prescribed  by  the  county  board  oi 
education.  Such  diplomas  shall  be  signed  by  the  president  and  secretary  oi 
the  county  board  and  the  principal  of  the  school. 

Eighth — To  adopt  and  use  in  authentication  of  its  acts  an  official  seal. 

Ninth — All  examination  papers  shall  be  kept  on  file  in  the  office  of  the 
superintendent  of  schoQls  for  at  least  one  year,  and  shall  be  open  for  the  in- 
spection of  the  applicant,  or  his  authorized  agent.  lAmendment  approved 
March  15, 1889;  Statutes  and  Amendments  1889, 192.] 

The  original  seotion  was  also  amended  in  1887;  Statutes  1887, 129. 

1772.  CertificaieSy  to  trhom  granted. 

Sec.  1772.  Except  as  provided  in  section  seventeen  hundred  and  seventy- 
five,  certificates  may  be  granted  only  to  those  who  have  passed  a  satisfactory 
examination  in  all  the  studies  prescribed  by  the  county  board  of  education; 
provided,  that  applicants  for  primary  county  certificates  shall  be  required  to 
pass  an  examination  only  in  arithmetic,  grammar,  geography,  composition, 
history  of  the  United  States,  orthography,  defining,  penmanship,  reading, 
methods  of  teaching,  school  law,  industrial  drawing,  physiology,  entomology, 
civil  government,  elementary  book-keeping,  and  vocal  music.  [A^mendm^nt 
approved  March  16, 1889;  Statutes  and  Amendments  1889, 198.1 

1773.  Examinations,  how  conducted. 

Sec.  1773.  All  examinations  shall  be  in  writing  in  answer  to  questions 
formulated  by  the  board  of  education.  The  said  board  shall  also  examine 
all  applicants,  orally,  touching  the  questions  asked,  and  such  other  matters 
in  connection  therewith  as  shall  have  a  tendency  to  demonstrate  the  fitness 
of  the  applicant  to  assume  the  duties  of  teacher.  The  said  board  shall  ask 
questions  of  practical  utility,  with  a  view  of  ascertaining  the  knowledge  and 
ability  of  the  applicant.  All  examinations  shall  be  public.  [Amendment 
approved  March  16,  1889;  Statutes  and  Amendment  1889,  19$.] 

The  original  section  was  also  amended  in  1887;  Statutes  1887»  130. 

1776.   Renewal  and  revocation  certificates. 

Sec.  1775.  The  board  may  also,  without  examination,  grant  county  cer- 
tificates, and  fix  the  grade  thereof,  to  the  holders  of  life  diplomas,  California, 
Nevada,  and  Oregon  state  educational  diplomas,  California  normal  school 
diplomas,  San  Francisco  normal  class  diplomas,  when  recommended  by  the 
superintendent  of  public  schools,  California  state  university  diplomas,  when 
recommended  by  the  faculty  of  the  university,  and  state  normal  school  diplo- 
mas of  other  states,  and  grammar  school  coursoand  grammar  grade  certificates 
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of  other  counties  in  California;  and  may  also,  without  examination,  renew 
unexpired  certificates  previously  issued  by  them,  or  renew  or  indorse  unex- 
pired certificates  previously  granted  in  their  county;  such  renewed  or  indorsed 
certificates  to  remain  valid  for  the  same  length  of  time  for  which  new  certifi- 
cates may  be  granted;  and  the  certificates  issued,  renewed,  or  indorsed  by 
the  county  board  of  education  shall  entitle  the  holder  thereof  to  teach  in  any 
city  or  district  school  in  the  county,  except  in  incorporated  cities  having 
boards  of  examination,  in  grades  corresponding  to  the  grades  of  their  certifi- 
cates; county  boards  of  education  must  issue  certificates  upon  the  blank 
forms  prepared  and  distributed  by  the  superintendent  of  public  instruction. 
lAmendment  approved  March  iSy  1889;  Statutes  and  Arrvendments  1889y  IBS,"] 

V71Q.  Member  of  county  board  of  education  prohibited  from  giving  special 
instruction  for  purpose  of  passing  an  examination. 
Sec.  1776.  Any  member  of  a  county  board  of  education  who  shall,  except 
in  the  regular  course  of  study  in  the  public  schools,  teach  any  classes  where 
pupils  are  given  special  instruction,  to  prepare  them*  for  passing  examination 
to  obtain  teachers'  certificates,  or  who  shall  give  special  instruction  to  any 
person  preparing  for  examination  to  obtain  a  teachers'  certificate,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  his  office  shall 
be  declared  vacant.  No  certificate  shall  be  issued  to  any  applicant  who  has 
received  special  instructions  when  preparing  for  examination  from  any  mem- 
ber of  a  county  board  of  education.  [New  section  approved  March  IB,  1889; 
Statutes  and  Amendments  1889, 196,"] 

1792.    When  may  be  granted  without  examination. 

Sec.  1792.  The  city  board  of  examination  may  also,  without  examination, 
grant  city  certificates  and  fix  the  grade  thereof  to  the  holders  of  California 
life  diplomas,  California,  Nevada,  and  Oregon  educational  diplomas,  Cali- 
fornia state  normal  school  diplomas,  California  state  university  diplomas, 
when  recommended  by  the  faculty  of  the  university,  unexpired  state  cer- 
tificates, city  certificates  granted  in  other  cities  of  California,  and  the  life 
diplomas  and  state  normal  school  diplomas  of  other  states;  and  may  also, 
without  examination,  renew,  and  for  immoral  or  unprofessional  conduct, 
profanity,  intemperance,  or  evident  unfitness  for  teaching,  revoke,  any  cer- 
tificates previously  granted  in  such  city  or  city  and  county.  [Arnendment 
approved  March  16,  1889;  Statutes  and  Amendments  1889, 19SJ] 

1817.    Cmmty  superintendent  to  furnish  annual  statement  of  funds  needed. 

Sec.  1817.  The  county  superintendent  of  each  county  having  a  population 
of  less  than  trzo  hundred  thousand  inhabitants  must,  on  or  before  the  first 
regular  meeting  of  the  board  of  supervisors,  in  September  in  each  year,  fur- 
nish the  supervisors  and  the  auditor,  respectively,  an  estimate,  in  writing, 
of  the  minimum  amount  of  county  school  fund  needed  for  the  ensuing  year. 
This  amount  he  must  compute  as  follows:  — 

First — He  must  ascertain,  in  the  manner  provided  for  in  subdivisions  one 
and  two  of  section  eighteen  hundred  and  fifty-eight,  the  total  number  of 
teachers  for  the  county. 

Second — He  must  calculate  the  amount  required  to  be  raised  at  five  hun- 
dred dollars  per  teacher.    From  this  amount  he  must  deduct  the  total  amount 
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of  state  apportionments,  less  ten  per  cent  received  by  the  county  for  the  next 
preceding  school  year,  and  the  remainder  shall  be  the  minimun^  amount  of 
county  school  fund  needed  for  the  ensuing  year;  provided,  that  if  this  amount 
is  less  than  sufficient  to  raise  a  sum  equal  to  four  dollars  for  each  census 
child  in  the  county,  then  the  minimum  amount  shall  be  such  a  sum  as  will 
be  equal  to  four  dollars  for  each  census  child  in  the  county.  [Amendment 
approved  March  15,  1889;  Statutes  and  Amendm^ents  1889, 194'] 

1868.   Apportionment  of  state  and  county  school  fund. 

Sec.  1858.  All  state  school  moneys  appoHioned  by  the  superintendent  of 
public  instruction  must  be  apportioned  to  the  several  counties  in  proportion 
to  the  number  of  school  census  children  between  the  aged  of  five  and  seven- 
teen years,  as  shown  by  the  returns  of  the  school  census  marshals  of  the 
preceding  school  year;  provided,  that  Indian  children  not  living  under  the 
guardianship  of  white  persons,  and  Mongolian  children  not  native  born;  shall 
not  be  included  in  the  apportionment  list.  The  school  superintendent  in 
each  county  must  apportion  all  state  and  county  school  moneys  as  follows: — 

First — He  must  ascertain  the  number  of  teachers  each  district  is  entitled 
to,  by  calculating  one  teacher,  for  every  seventy  school  census  children 
between  the  ages  of  five  and  seventeen  years,  or  fraction  thereof  not  less 
than  twenty  school  census  children,  as  shown  by  the  next  preceding  school 
census. 

Second — He  must  ascertain  the  total  number  of  teachers  for  the  county, 
by  adding  together  the  number  of  teachers  assigned  to  the  several  districts. 

Third — Five  hundred  dollars  bhall  be  apportioned  to  each  district  for  every 
teacher  assigned  to  it;  provided,  that  to  districts  having  ten  and  less  than 
twenty  school  census  children  shall  be  apportioned  four  hundred  dollars; 
provided  further,  that  to  districts  having  over  seventy  school  census  children 
and  a  fraction  of  less  than  twenty,  there  shall  be  apportioned  twenty  dollars 
for  each  census  child  in  said  fraction. 

Fourth — All  school  money, 'remaining  on  hand  after  apportioning  to  the 
districts  the  moneys  provided  for  in  subdivision  three  of  this  section,  must 
be  apportioned  to  the  several  districts  in  proportion  to  the  average  daily 
attendance  in  each  district  during  the  preceding  school  year.  Census  chil- 
dren, where  mentioned  in  sections  one  thousand  eight  hundred  and  seventeen 
and  one  thousand  eight  hundred  and  fifty-eight,  shall  be  construed  to  mean 
those  between  the  ages  of  five  and  seventeen  years. 

Fifth — Whenever  in  any  school  year,  prior  to  the  receipt  by  the  counties, 
cities,  or  cities  and  counties  of  this  state,  of  their  state,  county,  or  city  school 
fund,  the  school  district  or  cities  shall  not  have  sufficient  money  to  their 
credit  to  pay  the  lawful  demands  against  them,  the  county,  city,  or  city  and 
county  superintendent  shall  give  the  treasurer  of  said  county,  city,  or  city 
and  county  an  estimate  of  the  amount  of  school  money  that  will  next  be 
paid  into  the  county,  city,  or  city  and  county  treasury,  stating  the  amount  to 
be  apportioned  to  each  district.  Upon  the  receipt  of  such  estimate,  it  shall 
be  the  duty  of  the  treasurer  of  said  county,  city,  or  city  and  county  to  trans- 
fer from  any  fund,  not  needed  to  pay  claims  against  it,  to  the  proper  school 
fond,  an  amount  not  to  exceed  ninety  per  cent  of  the  amount  estimated  by 
the  superintendent,  and  he  shall  immediately  notify  the  superintendent  of  the 
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amount  bo  transferred.    The  funds  so  transferred  to  the  school  fund  shall  be 
transferred  by  the  treasurer  to  the  fund  from  which  they  were  taken,  from 
the  first  money  paid  into  the  school  fund  after  the  transfer.     [Amendment 
approved  March  15^  1889;  Statutes  and  AmendmentSy  1889,  195.^ 
The  original  sectioii  was  also  approved  March  15,  1887;  Statntes  1887,  143. 

1869.    Districts  entitled  to. 

Seo.  1859.  No  school  district,  except  one  newly  formed,  is  entitled  to  re- 
ceive any  apportionment  of  state  or  county  school  moneys  which  has  not 
maintained  a  public  school  for  at  least  six  months  during  the  next  preceding 
school  year.  A  district  which  is  prevented  by  fire,  flood,  or  prevailing  epe- 
demic  from  maintaining  a  school  for  the  length  of  time  designated  in  this 
section,  is  nevertheless  entitled  to  its  apportionment  of  state  and  county 
school  moneys.  [Amendment  approved  March  16, 1889;  Statutes  and  Amend- 
ments 1889, 195.] 

1869.    Issuance  of  certificate,  when  deemed  a  misdemeanor. 

Sec.  1869.  Any  state,  county,  or  city  and  county  superintendent,  or  any 
state,  county,  or  city  and  county  board  of  education,  who  shall  issue  a  certifi- 
cate or  diploma,  except  as  provided  for  in  this  title,  shall  be  guilty  of  a  mis- 
demeanor. [Amendment  approved  March  16, 1889;  Statutes  and  Amendments 
1889, 196.] 

1873.    School  officers  may  administer  oaths. 

Sec.  1873.  Every  officer,  including  secretaries  and  assistant  secretaries  of 
boards  of  education,  charged  with  the  performance  of  duties  under  the  pro- 
visions of  this  chapter,  may  administer  and  certify  oaths  relating  to  officers 
or  official  matters  concerning  public  schools.  [Amendment  approved  March 
16,  1889;  Statutes  and  Amendments  1889, 196.] 

1879.     Influencing  members  of  board,  felony. 

Sec.  1879.  The  offering  of  any  valuable  thing  to  any  member  of  a  board 
of  education,  with  the  intent  thereby  to  influence  his  action  in  regard  to  the 
granting  of  any  teacher's  certificate,  the  appointment  of  any  teacher,  super- 
intendent, or  other  officer  or  employee,  the  adoption  of  any  text-book,  or  the 
making  of  any  contract  to  which  the  board  of  education  of  which  he  is  a  mem- 
ber shall  be  a  party,  or  the  acceptance  by  any  member  of  a  board  of  educa- 
tion of  any  valuable  thing,  with  corrupt  intent,  shall  be  a  misdemeanor, 
punishable  as  by  law  provided.  Any  person  may  be  compelled  to  testify  in 
any  lawful  investigation  or  judicial  proceeding  against  any  person  who  may 
be  charged  with  any  offense  described  in  this  section,  and  shall  not  be  per- 
mitted to  withhold  his  testimony  upon  the  ground  that'  it  may  criminaet 
himself,  or  subject  him  to  public  infamy;  but  such  testimony  shall  not  after- 
wards be  uced  against  him  in  any  judicial  proceeding,  except  for  perjury  in 
giving  such  testimony.  Any  contract  or  appointment  obtained  from  a  board 
of  education  by  corrupt  means  shall  be  void.  Any  county  board  of  super- 
visors, or  any  city  council,  or  any  duly  authorized  committee  thereof,  may 
investigate  the  conduct  of  any  member  of  a  county,  or  city,  or  city  and 
county  board  of  education,  or  school  officer,  or  employee,  who  may  be  charged 
with  malfeasance  in  office,  and  in  such  capacity  shall  be  entitled  to  the  pro- 
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cess  of  the  courts  to  compel  the  attendance  of  witnesses,  and  the  ofEcer  who 
shall  preside  at  such  investigation  shall  have  power  to  administer  all  neces- 
sary oaths.  {^Amendment  approved  March  15,  1889;  Statutes  and  Arfieiidmente 
1889,  196.] 

1880.    Trustees  may  eaU  election  to  raise  money  for  school  purposes,  * 

Sec.  1880.  The  board  of  trustees  of  any  school  district  may,  when  in  their 
judgment  it  is  advisable,  and  must,  upon  petition  of  a  majority  of  the  heads 
of  families  residing  in  the  district,  call  an  election  and  submit  to  the  electors 
of  the  district  whether  the  bonds  of  such  district  shall  be  issued  and  sold  for^ 
the  purpose  of  raising  money  for  purchasing  school  lots,  and  for  building  or 
purchasing  one  or  more  school-houses,  and  supplying  the  same  with  furni- 
ture, necessary  apparatus,  and  improving  the  grounds,  and  for  liquidating 
any  indebtedness  already  incurred  for  such  purposes.  [Amendment  approved 
March  16,  1889;  Statutes  and  Amendments  1889, 196,'] 

1889.    Unsold  bonds,  disposition  of. 

Sec  1889.  Whenever  any  bonds  issued  under  the  provisfons  of  this  title 
shall  remain  unsold  for  the  period  of  six  months  after  having  been  ofiPered 
for  sale  in  the  manner  prescribed  by  the  board  of  supervisors,  the  board  of 
trustees,  or  board  of  education  of  the  school  district  for  or  on  account  of 
which  such  bonds  were  issued,  or  of  any  school  district  composed  wholly  or 
partly  of  territory  which,  at  the  time  of  holding  the  election  mentioned  in 
section  eighteen  hundred  and  eighty-three,  was  embraced  within  the  district 
for  or  on  account  of  which  such  bonds  were  issued,  may  petition  the  board  of 
supervisors  to  cause  such  unsold  bonds  to  be  withdrawn  from  market  and 
canceled.  Upon  receiving  such  petition,  signed  by  a  majority  of  the  mem- 
bers of  said  board  of  trustees  or  board  of  education,  the  supervisors  shall  fix 
a  time  for  hearing  the  same,  which  shall  not  be  more  than  thirty  days  there- 
after, and  shall  cause  a  notice,  stating  the  time  and  place  of  hearing,  and 
the  object  of  the  petition  in  general  terms,  to  be  published  for  ten  days  prior 
to  the  day  of  hearing,  in  some  newspaper  published  in  said  school  district,  if 
there  is  one,  and  if  there  is  no  newspaper  published  in  said  school  district, 
then  in  a  newspaper  published  at  the  county  seat  of  the  county  in  which 
such  school  or  some  part  thereof  is  situated.  At  the  time  and  place  desig- 
nated in  the  notice  for  hearing  said  petition,  or  at  any  subsequent  time  to 
which  said  hearing  may  be  postponed,  the  supervisors  shall  hear  any  reasons 
that  may  be  submitted  for  or  against  thq  granting  of  the  petition,  and  if  they 
shall  deem  it  for  the  best  interests  of  the  school  district  named  in  the  peti- 
tion that  such  unsold  bonds  be  canceled,  they  shall  make  and  enter  an 
order  in  the  minutes  of  their  proceedings  that  said  unsold  bonds  be  canceled, 
and  thereupon  said  bonds,  and  the  vote  by  which  they  were  authorized  to  be 
issued,  shall  cease  to  be  of  any  validity  whatever.  [New  section  approved 
March  15, 1889;  Statutes  and  Amendments  1889,  197.] 

1812.    National  Guard,  of  what  it  consists. 

Seo.  1912.    The  organized,  uniformed  militia  of  the  state  of  Califorma  are 
known  as  the  National  Guard  of  California.    This  force  shall  not  exceed  sixty 
companies,  and  must  be  located  throughout  the  state,  with  reference  to  the 
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military  wants  tbeieofy  means  of  concentration,  and  other  military  requiie- 
ments.  [Amendment  approved  March  SO^  1889;  Stattties  and  Amendments 
1889  J  4£9;  to  take  effect  immediatelyJ] 

The  origmal  s^ctian  vas  also  MnFoideA  in  1887;  Statutes  1887,  83u 

1823.  This  section  was  repealed  by  act  approved  Haich  10, 1887;  Stat- 
utes 1887,  83. 

1929.    When  erdisted  men  may  be  discharged. 

Sec.  1929.  Any  enlisted  man  may  be  discharged  before  the  expiration  of 
his  term  of  service,  by  order  of  the  commanding  officer  of  the  regiment,  bat- 
talion, or  unattached  company  to  which  he  belongs,  on  the  recommendation 
of  his  company  commander,  and  for  any  of  the  following  reasons:  To  accept 
promotion  by  commission;  upon  removal  of  residence  from  the  state,  or  out 
of  the  bounds  of  the  command  to  which  he  belongs,  to  so  great  a  distance 
that,  in  the  opinion  of  such  commanding  officer,  he  cannot  properly  perform 
his  military  duty;  upon  disability,  established  by  certificate  of  a  medical 
officer;  whenever  such  commanding  officer  shall  approve  the  application  of 
two  thirds  of  the  members  of  a  company  requesting  the  discharge  of  an  en- 
listed man  thereof,  and  giving  the  reason  therefor;  if^  at  a  regular  meeting  of 
a  company,  or  of  a  meeting  called  for  that  purpose,  two  thirds  of  the  members 
of  a  company  desire  by  vote  the  discharge  of  one  of  their  members,  an  appli- 
cation for  the  dischai^  of  such  soldier,  setting  forth  the  facts,  and  giving  the 
reasons  therefor,  shall  be  made  by  the  company  commander.  Or  he  may  be 
dishonorably  discharged  for  either  of  the  following  reasons:  Upon  conviction 
of  felony  in  a  civil  court;  by  sentence  of  a  court-martial.  [Amendment  ap- 
proved  March  10^  1887;  Statutes  and  Amendments  1887^  83.1 

See  note  to  section  1912. 


1961.  An  Act  to  retmburae  the  members  qf  company  C,  sixth  reffimad  qfi^fnmtry,  third  brigade, 
Xational  Oward  o/Cali/ornia,  located  at  the  dty  of  Fretno^  for  moneys  expmded  £y  them  forum" 
forms  and  outfits,  and  appropriating  money  ther^or. 

r  Approved  March  16.  ]ffl9;  1089. 2M.J 

Reimbursing  eonmany  C,  N.  O.  C,  Fre/mo. 

Sectton  1.  ^l  members  of  company  O,  sixth  regiment  of  infantry,  third  hriffadei,  of  the 
National  Guard  of  Califomiay  located  at  the  city  of  fVesno,  who  participated  in  we  organise 
tion  of  said  company,  and  who  were  members  thereof  when  saidcompany  was  mastered  into 
the  service  of  said  National  Guard  of  California^  shaU  be  reimbnrsed  by  the  state  for  the  snms 
by  them  respectively  expended  in  the  purchase  of  nniforma,  blooses,  cape,  helmets,  and  other 
necessary  articles  pertaining  to  military  service,  and  in  use  by  snch  men^bera  when  mnstered 
into  the  service  of  said  National  Guard. 

Appropriation. 

Sec.  2.  The  sum  of  seventeen  hundred  ai^d  sixty-four  doDars  is  hereby  appropriated  out  of 
any  money  in  the  state  treasury  not  otherwise  appropriated,  for  the  reimbursements  provided 
for  in  section  one  of  this  act;  and  after  satisfactory  proof  shall  have  been  made  to  the  board  of 
military  auditors  of  the  expenditures  referred  to  in  section  two  of  this  act,  the  state  controller 
shall  draw  his  warrant  or  warrants  in  favor  of  the  captain  of  said  company  C  for  the  sum  or 
sums  proved  to  be  due  the  members  thereof  under  the  provisions  of  aectian  one  of  this  act^  and 
the  state  treasurer  shall  pay  the  same. 

Sec.  3.    This  act  shall  take  effect  from  and  after  its  passage. 

1962.  Number  of  officers  and  privates. 

Sec.  1962.  The  companies  of  the  Xational  Guard  are  composed  of  not  less 
than  fifty  nor  more  than  one  hundred  and  three  officers  and  privates.  Cav- 
alry companies  may  have  two  first  lieutenants,  and  batteries  may  have  two 
first  and  two  second  lieutenants;  every  company  must  at  all  times  have  at 
least  one  commissioned  officer.    Each  company  may  have  not  to  exceed  ten 
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honorary  members,  who  shall  pay  fifty  dollars  per  annum  each  into  the  com- 
pany treasury,  and  shall  thereafter  be  entitled  to  all  the  exemptions  to  which 
men  on  the  active  list  are  entitled,  and  shall  not  be  required  to  drill  or  per- 
form any  military  duty  by  reason  of  such  membership.  [Amendment  ap- 
proved March  20, 1889;  Statutes  and  Amendments  1889y  4^9;  to  take  effect 
immediately,] 

1980.     Signal  corps. 

Sec.  1980.  Each  brigadier-general  commanding  a  brigade,  with  the  con- 
sent of  the  commander-in-chief,  may  muster  in  and  attach  to  it  a  signal  corps^ 
consisting  of  not  to  exceed  ten  members  for  each  regiment  in  his  brigade. 
The  provisions  of  this  code  relating  to  companies  shall  govern  and  control 
said  signal  corps  whenever  applicable.  Said  signal  corps  shall  be  under  the 
direct  command  of  the  signal  officer  upon  the  staflF  of  the  brigadier-general 
commanding  the  brigade  in  which  said  signal  corps  is  organized;  and  there 
shall  be  no  other  signal  corps  in  the  National  Guard  except  as  herein  pro- 
vided. [New  section  added  by  act  approved  March  20,  1889;  Statutes  and 
Amendments  1889,  429;  to  take  effect  immediately,] 

1990.     Staff  of  colonel,  lieutenant-colonel,  and  major. 

Sec.  1990.  The  staflF  of  a  colonel  and  of  a  lieutenant-colonel,  or  major 
commanding  a  battalion,  consists  of  one  adjutant  with  the  rank  of  captain, 
one  quartermaster,  one  commissary,  one  paymaster,  one  ordinance  ofl&cer, 
one  inspector  of  rifle  practice,  and  one  signal  officer,  each  with  the  rank  of 
first  lieutenant,  one  surgeon  with  the  rank  of  major,  one  chaplain  with  the 
rank  of  captain,  one  sergeant-major,  one  principal  musician  with  the  rank  of 
sergeant-major,  one  quartermaster  sergeant,  one  commissary  sergeant,  one 
ordinance  sergeant,  one  hospital  Stewart,  two  color  sergeants,  and  two  general 
guides;  the  color  sergeants  and  general  guides  to  rank  as  sergeants,  and  all 
of  whom  shall  be  appointed  by  such  commanding  officer,  and  hold  office  at 
his  pleasure,  or  until  their  successors  are  appointed  and  qualified.  [Amend- 
ment approved  March  20, 1889;  Statutes  and  Amendments  1889,  4^9;  to  take 
effect  immediately.] 

The  original  section  was  also  amended  in  1887;  Statutes  1887,  83. 

2003.     Number  of  brigades. 

Sec.  2003.  The  National  Ouard  of  this  state  is  organized  into  six  brigades, 
each  commanded  by  a  brigadier-general,  as  follows:  — 

First  Brigade — San  Diego,  Los  Angeles,  San  Bernardino,  Santa  Barbara, 
San  Luis  Obispo,  and  Ventura  counties. 

Second  Brigade — Santa  Cruz,  Santa  Clara,  San  Mateo,  San  Francisco,  Ala- 
meda, Contra  Costa,  Marin,  Sonoma,  Solano,  Napa,  San  Benito,  Monterey, 
and  Lake  counties. 

Third  Brigade — San  Joaquin,  Mariposa,  Tuolumne,  Fresno,  Stanislaus, 
Calaveras,  Merced,  Mono,  Inyo,  Kern,  aud  Tulare  counties. 

Fowrth  Brigade — Sacramento,  Yolo,  Sutter,  El  Dorado,  Alpine,  Amador, 
Placer,  and  Nevada  counties. 

Fifth  Brigade — Butte,  Plumas,  Lassen,  Colusa,  Yuba,  Tehama,  Shasta, 
Trinity,  Siskiyou,  Sierra,  and  Modoc  counties. 
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Sixth  Brigade — Mendocino,  Humboldt,  and  Del  Norte  counties.  [Amend* 
ment  approved  March  19^  1889;  Statutes  and  Amendments  1889^  415;  to  take 
effect  immediately.'] 

2006.  Staff  of  major^eneral. 

Sec.  2006.  The  staff  of  the  major-general  consists  of  one  assistant  adju- 
tant-general with  the  rank  of  colonel,  who  shall  be  chief  of  staff;  one  engineer 
oflBcer,  one  division  inspector,  one  quartermaster,  one  commissary,  one  pay- 
master, one  ordnance  officer,  one  judge-advocate,  one  inspector  of  rifle  prac- 
tice, and  one  signal  officer,  each  with  the  rank  of  lieutenant-colonel;  one 
surgeon  with  the  rank  of  colonel,  two  aids-de-camp  with  the  rank  of  major, 
and  four  staff  orderlies  with  the  rank  of  sergeant-major,  all  of  whom  shall  be 
appointed  by  the  major-general,  and  hold  office  at  his  pleasure,  or  until  their 
successors  are  appointed  and  qualified.  [Amendment  approved  March  20^ 
1889;  Statutes  and  Amendments  1889,  4S0;  to  take  effect  immediately,] 

2007.  Staff  of  brigadier-general. 

Sec.  2007.  The  staff  of  each  general  of  brigade  consists  of  one  assistant 
adjutant-general  with  the  rank  of  lieutenant-colonel,  who  shall  be  chief  of 
staff;  one  engineer  officer,  one  brigade  inspector,  one  quartermaster,  one 
commissary,  one  paymaster,  one  ordnance  officer,  one  judge-advocate,  one 
inspector  of  rifle  practice,  and  one  signal  officer,  each  with  the  rank  of  major; 
one  surgeon  with  the  rank  of  lieutenant-colonel;  two  aids-de-camp  with  the 
rank  of  captain;  and  two  staff  orderlies  with  the  rank  of  sergeant-major;  all 
of  whom  shall  be  appointed  by  the  brigadier-general,  and  hold  office  at  his 
pleasure,  or  until  their  successors  are  appointed  and  qualified.  [A^tnendment 
approved  March  20y  1889;  Statutes  and  Amendments  1889,  480;  to  take  effect 
immediately.] 

The  original  seotion  was  alBo  amended  in  1887;  Statates  1887»  83. 

2018.  Parades^  time  of 

Sec.  2018.  The  National  Guard  of  California  must  parade  in  each  year  as 
follows:  — 

1.  On  the  fourth  of  July. 

2.  For  target  practice  at  such  times  as  may  be  designated  by  the  com- 
mander-in-chief, and  at  least  twice  in  each  year. 

3.  These  parades  shall  be  made  by  brigade,  regiment,  battalion,  or  com- 
pany, as  may  be  deemed  most  advisable  by  the  commander-in-chief,  who 
shall  issue  orders  to  the  National  Guard  to  carry  out  the  provisions  of  this 
section.  [Amendment  approved  March  20,  1889;  Statutes  and  Amendments 
1889,  480;  to  take  effect  immediately.] 

2022.   Drills,  regimental  and  battalion,  times  of. 

Sec.  2022.  Every  regiment,  battalion,  or  unattached  company  that  an- 
nually assembles  and  encamps  for  discipline  and  drill,  for  not  less  than 
seven  days,  shall  receive  from  the  state,  to  defray  the  expenses  of  said  en- 
campment, a  sum  equal  to  one  dollar  and  twenty-five  cents  per  day  for 
each  officer  and  man  regularly  on  duty  in  such  camp;  provided,  that  the 
aggregate  of  such  allowance  shall  not  exceed  the  sum  of  four  hundred  dollars 
per  company;  athd  provided  further,  that  when  a  division  or  brigade  is  regu- 
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larly  assembled  and  encamped  for  discipline  and  drill,  for  not  less  than 
seven  days,  then,  in  addition  to  the  above  allowance,  each  general  officer  and 
staff  officer  on  the  general  staff  shall  receive  from  the  state  the  sum  of  one 
dollar  and  twenty-five  cents  per  day  while  regularly  on  duty  in  such  camp. 
[Amendment  approved  March  20^  1889;  Statutes  and  Amendments  1889,  4^0; 
to  take  effect  immediately, "l 
Tho  original  sectioa  was  also  amended  in  1887;  Stibtates  1887»  83. 

2026.  Drills. 

Seo.  2026.  Each  company  must  have  at  least  three  weekly  drills  each 
month,  except  in  December  of  each  year,  when  there  need  not  be  any  drills. 
[Amendment  approved  March  10, 1887;  Statutes  and  Amendments  1887,  88,1 

2027.  Uniforms  and  equipments. 

Sec.  2027.'  The  commander-in-chief  of  the  National  Guard  shall  forthwith 
appoint  a  board,  to  consist  of  five  commissioned  officers  of  the  National  Guard, 
who  shall  determine  and  prescribe  a  uniform  and  equipments  for  the  National 
Guard,  and  when  so  determined  and  prescribed,  it  shall  be  announced  in  gen- 
eral orders  by  the  commander-in-chief,  and  when  it  is  so  announced  such 
uniform  and  equipment  shall  be  known  as  the  *^  service  "  uniforms  and  equip- 
ments of  the  National  Guard  of  this  state.  Companies  already  organized  may 
wear  the  uniforms  and  equipments  now  in  use  until  supplied  by  the  state 
with  the  "service"  uniform  and  equipments;  after  which  no  uniforms  and 
equipments  other  than  those  so  supplied  shall  be  worn,  except  at  company 
parades  or  drills.  No  money  of  the  state  must  be  used  or  applied  to  the  pur- 
chase of  uniforms  and  equipments  other  than  those  in  this  section  mentioned. 
All  non-commissioned  officers,  musicians,  and  privates  of  a  company,  or  of  a 
general,  brigade,  regimental,  or  battalion  staff,  the  members  of  the  signal 
corps,  and  of  regularly  organized  and  enlisted  bands  (which  bands  shall 
not  exceed  in  number  twenty-five  each),  shall  be  furnished  with  "service" 
uniforms  and  equipments  at  the  expense  of  the  state.  Such  uniforms  and 
equipments  shall  be  issued  to  commanders  of  the  general  staffs  of  brigades, 
regiments,  battalions,  and  companies,  upon  requisitions,  in  such  form  as  may 
be  prescribed.  The  "service"  uniform  and  equipments,  when  selected  by 
the  board,  as  hereinafter  prescribed,  shall  be  issued  to  the  several  organiza- 
tions of  the  National  Guard,  upon  requisition  from  the  proper  officer.  Each 
organization  of  the  National  Guard  may  wear  at  parades  and  reviews  such 
full  dress  uniforms  and  equipments  as  have  been  heretofore  adopted  and  used 
by  them,  until  it  shall  be  furnished  with  the  "  service  "  uniform  and  equip- 
ments. The  commanding  officer  of  each  organization  shall  be  responsible 
for  the  keeping  and  return  of  all  uniforms  and  other  military  property  com- 
mitted to  his  charge.  Each  commanding  officer  who  shall  receive,  according 
to  the  provisions  of  this  section,  uniforms  or  equipments,  or  portions  of  uni- 
forms or  equipments,  for  the  use  of  his  command,  shall  distribute  the  same 
to  his  command  as  he  shall  deem  proper.  The  "  service  "  uniform  and  equip- 
ments shall  be  furnished,  as  aforesaid,  by  a  board  which  is  hereby  provided, 
to  consist  of  the  quartermaster-general,  and  of  two  commissioned  officers  to 
be  appointed  by  the  commander-in-chief.  Said  two  officers  shall  at  all  times 
be  residents  of  the  city  and  county  of  San  Francisco.     This  board  is  author- 
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ized  and  directed  to  pui  chase  the  cloth,  arrange  for  its  catting,  and  also  for 
its  making,  when  required  by  the  commander  of  any  organization,  and  also 
equipments,  and  the  bills  of  said  board  shall  be  audited,  allowed,  and  paid 
as  are  other  military  demands.  [New  section  added  'by  act  approved  March 
10 y  1887;  Statutes  and  Amendments  1887^83.] 

Seo  note  to  section  1912. 

2031.  Regulations  for  target  pra^ice,  who  shcdl  prescribe. 

Sec.  2031.  The  adjutant-general,  the  inspector-general  of  xifle  practice, 
and  the  division  inspector  of  rifle  practice,  shall  have  power  to  prescribe  rules 
and  regulations  for  target  practice,  which,  after  being  approved  by  the  com- 
mander-in-chief, shall  govern  all  target  practice  held  under  and  by  ^artue  of 
orders  issued  by  the  commander-in-chief.  [New  section  added  by  act  approved 
March  20y  1889;  Statutes  and  Amendments  1889j  481;  to  take  effect  immedi- 
ately,] 

2032.  Cadet  companies^  organization  of. 

Sec.  2032.  Each  officer  commanding  a  regiment  or  battalion  may,  with 
the  approval  of  the  commander-in-chief,  muster  and  attach  to  it  a  company 
of  cadets;  provided^  that  all  the  members  of  such  company  shall  be  pupils 
in  attendance  at  some  public  school  or  schools  within  the  limits  of  such  com- 
mand, and  shall  be  and  remain  members  of  such  cadet  company  only  while 
attending  such  public  school  or  schools.  It  shall  be  the  duty  of  such  com- 
manding officer  to  give  his  personal  attention  to  the  instruction  of  such  cadet 
company,  and  he  shall  have  power,  and  it  shall  be  his  duty,  subject  to  the 
approval  of  the  commander-in-chief,  to  prescribe  such  rules  and  regulations 
for  the  government  of  such  cadet  company  as  he  shall  see  fit.  Such  cadet 
company  shall  receive  one  third  of  the  allowances  allowed  to  a  company  in 
the  National  Guard.  The  percentage  of  their  attendance  at  drills,  and  on 
other  military  duty,  shall  not  be  considered  in  computing  the  percentages  of 
the  command  to  which  they  belong.  No  other  cadet  companies,  except  those 
organized  as  above  provided  for,  shall  be  allowed  within  the  state  of  Cali- 
fornia in  connection  with  the  National  Guard  thereof.  [New  section  added  by 
act  approved  March  20j  1889;  Statutes  and  Amendments  1889,  431;  to  take 
effect  immediatelyj] 

2066.  -  Pay  while  on  active  duty. 

Sec.  2065.  Officers  and  privates  while  on  active  duty  in  the  service  of 
the  state  shall  receive  the  same  pay  and  allowance  as  the  officers  and  pri- 
vates in  the  United  States  army  of  similar  grade  serving  on  the  Pacific  coast; 
provided,  that  said  pay  shall  not  be  less  than  two  dollars  per  day,  the  same 
to  be  audited  by  the  board  of  military  auditors  upon  the  pay-roll  properly 
made  up  and  signed  by  such  officers.  [Amendment  approved  March  20^  1889; 
Statutes  and  Amendments  1889,  431;  to  take  effect  immediately,] 

2066.     Pay  of  officers  when  detailed  on  special  duty. 

Sec.  2066.  When  an  officer  is  detailed  for  special  duty  in  any  matter 
relating  to  the  National  Guard  or  care  of  state  military  property,  by  order 
of  the  commander-in-chief,  division,  brigade,  regimental,  or  battalion  com- 
mander, he  must  be  allowed  pay,  proper  and  such  reasonable  traveling  ex- 
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penses  as  the  board  of  military  auditors  may  allow  upou  sworn  vouchers 
showing  actual  expenditures.  All  officers  shall  be  allowed  such  reasonable 
traveling  expenses  incurred  while  discharging  military  duties  as  the  board 
of  military  auditors  may  allow  upon  sworn  vouchers  showing  actual  expen- 
ditures. [Amendment  approved  March  20^  1889;  Statutes  and  Amendments 
1889f  431;  to  take  effect  immediately.^ 

I 

2078.     Courts-m^artialy  powers  of. 

Sec.  2078.  Courts-martial  have  power,  on  conviction,  to  punish  by  expul- 
sion or  dismissal,  or  by  depriving  officers  of  their  rank,  or  by  such  other  and 
usual  military  fines  and  penalties  as  are  customary  in  the  army  of  the  United 
States;  provided^  that  they  shall  not  have  the  power  to  punish  by  imprison- 
ment for  more  than  five  days,  except  in  time  of  war,  insurrection,  or  rebel- 
lion; such  judgment  of  imprisonment,  when  it  becomes  final,  must  be 
executed  by  the  sheriff  of  the  county  in  which  said  court  held  its  session, 
and  the  judgment  of  such  court,  when  certified  by  its  president,  shall  be  a 
sufficient  warrant  to  said  sheriff  to  arrest  and  detain  the  defendant  for  the 
period  of  time  named  in  the  judgment,  not  exceeding  five  days.  [Amend- 
ment approved  March  20^  1889;  Statutes  and  Amendments  1889, 431;  to  take 
immediately.^ 

2094.    Appropriation,  how  distributed. 

Sec.  2094.  There  must  be  audited,  and  allowed  by  the  board  of  military 
auditors,  and  paid  out  of  the  appropriations  for  military  purposes,  upon  the 
warrant  of  the  state  controller,  to  the  commanding  officer  of  each  infantry  or 
artillery  company  of  the  National  Guard,  the  sum  of  one  hundred  dollars  per 
month;  to  the  commanding  officer  of  each  artillery  company  and  gatling  gun 
battery  having  not  less  than  four  guns  with  which  they  regularly  drill  and 
parade,  the  sum  of  two  hundred  dollars  per  month;  and  to  the  commanding 
officer  of  each  cavalry  company,  the  sum  of  one  hundred  and  fifty  dollars  per 
month;  the  sum  so  paid  to  be  used  for  armory  rent,  care  of  arms,  and  proper 
incidental  expenses  of  the  company.  There  must  also  be  audited,  allowed, 
and  paid  out  of  the  same  appropriation,  to  the  commanding  officer  of  each 
regiment  or  battalion,  the  sum  of  five  dollars  per  month  for  each  company  in 
his  command,  for  clerical  expenses;  and  if  the  regiment  or  battalion  has 
more  than  four  companies,  and  has  attached  to  it  an  organized  and  uni- 
formed band  of  not  less  than  twelve  pieces,  the  additional  sum  of  thirty-five 
dollars  per  month  for  such  band;  and  if  the  regiment  or  battalion  has  at- 
tached to  it  a  signal  corps  of  not  less  than  eight  members,  the  additional  sum 
of  fifteen  dollars  per  month  for  such  corps;  to  each  brigadier-general,  five 
dollars  per  month  for  each  company  in  his  command,  and  to  the  major-gen- 
eral, six  hundred  dollars  per  annum;  and  to  each  company,  a  sum  necessary 
for  uniforms  and  to  keep  the  same  in  repair,  not  to  exceed  one  hundred  and 
fifty  dollars  per  annum;  and  to  the  adjutant-general,  three  thousand  five 
hundred  dollars  per  annum,  to  be  expended  by  him  in  promoting  rifle  prac- 
tice. There  shall  also  be  paid,  from  the  military  appropriations  of  the  state, 
the  sum  of  six  hundred  dollars,  for  the  purchase  of  light  carriages  for  the 
four  gatling  guns  now  in  possession  of  company  A,  second  artillery 
regiment,  second  brigade,  National   Guard  of  California,  which  shall  be 

55 


B  2101-2107  POLITICAL  CODE. 

suitable  for  hand  Bervice,  and  for  the  purpose  of  making  said  company  a 
more  efficient  arm  of  the  military  service.  [Amendment  approved  March 
10, 1887;  Statutes  and  Amendments  1887,  8S,'\ 

See  note  to  section  1912. 

2101.  Furnishing  service  medals. 

Sec.  2101.  The  state  shall  provide  and  furnish  service  medals  to  mem- 
bers of  the  National  Guard,  as  follows,  to  wit:  For  ten  years'  active  service,  a 
bronze  medal;  for  fifteen  years'  active  service,  a. silver  medal;  and  for  twenty 
years'  active  service,  a  gold  medaL  Such  medals  shall  be  prepared  and 
issued  by  the  adjutant-general  upon  application  of  the  party  entitled  thereto, 
and  upon  proof  of  such  service  from  the  records  of  the  National  Guard.  [New 
section  added  by  act  approved  March  20, 1889;  Statutes  and  Amendments  1889, 

2106.  Allowance. 

Sec.  2105.  There  must  be  admitted  and  allowed  by  the  board  of  military 
auditors,  and  paid  out  of  the  appropriations  for  military  purposes  to  the 
commanding  officer  of  each  signal  corps  in  the  National  Guard,  the  sum  of 
twenty-five  ($25)  dollars  per  month  for  each  ten  enlisted  members  of  said 
corps,  the  sum  so  paid  to  be  used  for  armory  rent,  care  of  arms,  and  proper 
incidental  expenses  of  the  signal  corps.  Demand  shall  be  made  and  pre- 
sented in  the  same  manner  as  for  the  expenses  of  a  company.  There  shall 
also  be  paid  from  the  appropriations  for  that  purpose  the  sum  of  one  thou- 
sand (1,000)  dollars  for  the  purchase  of  the  necessary  equipments  and  kits 
for  the  brigade  signal  corps.  There  shall  also  be  paid  from  the  appropria- 
tions for  that  purpose  the  sum  of  three  hundred  (300)  dollars  for  the  pur- 
chase of  horse  equipments  for  the  San  Francisco  Hussars,  unattached, 
Second  Brigade,  National  Guard,  California,  and  the  further  sum  of  two 
thousand  dollars  for  the  purchase  of  harness  for  the  eight  carriages  now  in 
possession  of  the  Light  Battery  A,  Second  Artillery  Regiment,  Second  Brig- 
age,  National  Guard,  California.  [New  section  added  by  aet  approved  March 
20,  1889;  Statutes  and  Amendments  1889,  4S2;  to  take  effect  immediately^] 

8107.  An  Act  to  provide  for  the  remskm  qf  the  records  qf  the  Cal{forma  vobifiUera^  to  authonae 
the  adjiUatU-genercU  to  employ  additional  derk  or  cierhs  for  that  purpoBC,  and  to  aiuthorize  the 
superintendent  qf  state  printing  to  print,  bind,  and  issue  the  same, 

[Approved  March  16, 1889;  1889,  228.J 
Bemsing  records  qf  California  volunteers. 

Section  1.  The  adjutant-general  is  hereby  authorized  to  have  the  records  of  the  California 
volunteers  revised  and  rewritten,  and  he  is  hereby  empowered  and  authorized  to  employ  an  ad- 
ditional clerk  or  clerks  for  that  and  other  work  connected  therewith,  for  a  term  not  exceeding 
two  years,  at  monthly  salaries  of  one  hundred  and  fifty  dollars. 

Printing  qf. 

Sec.  2.  Upon  the  requisition  of  the  adjutant-general,  the  superintendent  of  state  printing 
shall  print,  bind,  and  deliver  to  him  ten  thousand  copies  of  the  record  of  California  volunteers, 
as  provided  for  in  section  one  of  this  act,  bound  in  doth. 

Distribution. 

Sfia  3.  The  above-mentioned  copies  of  the  records  of  California  volunteers  shaU  be  dis- 
tributed by  the  adjutant-general  to  state  officers,  adjutant-genex^s  of  other  states,  and  upon 
application  of  living  members  of  California  volunteers,  or  their  heirs  if  deceased,  one  copy  to 
each. 

When^ec^ve. 

Sxa  4.  This  act  shall  take  effect  from  and  after  the  commencement  of  the  forty-first  fiscal 
year. 
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2114.   Salary  of  assAslant  adjutant-general. 

Sec.  2114.  The  annual  salary  of  the  assistant  adjutant-general  of  the 
state  of  California  is  the  same  as  the  salary  paid  to  deputies  for  other  state 
officers,  namely,  two  thousand  four  hundred  dollars.  [Amendment  approved 
March  14^  1889;  Statutes  and  Amendments  1889^  174;  to  take  effect  imme- 
diately,^ 

8136.  An  Act  to  provide  for  Hit  ereethn  qf  new  huUcUngs,  and  /or  the  permanent  improvement  qf 
the  buUdinga  upon  the  grounds  qf  the  etate  asylum  for  the  insane  at  Stockton,  and  to  appropriate 
money  ther^or. 

[Approved  March  15, 1889;  1389, 199.1 

Fifty  thoofland  dollars  was  appropriated  for  the  parpose  indicated. 

An  Act  making  an  appropriation  for  supplying  water,  light,  and  fuel  for  the  state  insane  asyUtm  at 
Stockton,  and  to  r^^al  an  act  entitled  **AnAct  making  an  appropriation  for  supplying  water,  light, 
and  fuel  for  the  state  insane  asylum  at  Stockton,"  approved  March  11,  1889. 

[Approved  March  16, 1889;  1889,  225.  J 
This  act  appropriated  forty  thousand  dollars,  and  repealed  a  similar  appropriation  bill 
approved  March  11,  1889. 

An  act  empowering  directors  of  Stockton  asylum  to  provide  ^or  the  construction  and  main- 
tenance of  an  open  canal  from  and  along  North  Street  in  the  city  of  Stockton  to  the  San 
Joaquin  River  for  sanitary  and  drainage  purposes  was  approved  March  12, 1887. 

An  Act  approprkUing  the  sum  qf  two  hundred  and  fifty  thousand  dollars  for  the  erection  qf  addi' 
tioncU  buildings  for  the  use  qf  the  chrome  insane,  to  appropriate  funds  therrfor,  and  to  provide  for 
the  expenditure  qf  the  same, 

[Approved  March  4, 1887;  1887, 18. J 

An  Act  to  provide  for  furnishing  the  boiler-house  and  for  repairing  the  buildings  upon  the  grounds  qf 
the  Btate  asylum  for  the  insane  at  Stockton,  and  to  appropriate  money  ther^or. 

I  Approved  March  14, 1889;  1889, 142.] 

Furnishing,  etc.,  state  insane  asylum,  Stockton, 

Section  1.  The  following  sum  of  money  is  hereby  appropriated  out  of  any  money  in  the 
state  treasury  not  otherwise  appropriated,  for  furnishing  and  arranging  boilers  and  machinery 
in  boiler-house,  boring  of  wells,  erection  of  water-tanks,  cementing  floors  and  waUs,  repairs  of 
roofs,  floors,  plumbing,  drains,  ventilating  shafts  and  pipes,  and  for  painting  roofs  and  wood- 
work of  the  Duildings  of  the  state  insane  asylum  at  Stockton,  twenty-nine  thousand  seven 
hundred  and  flf ty  doUars.    All  of  which  may  be  expended  during  the  forty-flrst  flscal  year. 

An  Act  appropriating  the  sum  qf  two  hundred  and  Jive  thousand  dollars  for  the  erection  qf  additional 
buildings  at  Agnewsfor  theuseqfthe  chronic  insane,  to  appropriate  money  therefor,  and  to  provide 
for  the  expenditure  qf  the  same, 

[Approved  March  14, 1889;  1889, 178.] 

This  act  appropriated  two  hundred  and  flve  thousand  dollars  for  the  purpose  indicated,  and 
took  effect  immediately. 

An  Act  to  provide  for  the  erection  and  management  of  a  state  hospitaJ  for  the  insane,  to  be  loeated  in 

southern  Cai^omia, 
[Approved  March  U,  1889;  1889, 120.] 

Southern  Cdl\forma  state  hospital  for  insane, 

SEcnoN  1.  There  shall  be  established  in  one  of  the  counties  hereinafter  named,  and  upon  a 
site  to  be  selected  by  commissioners  appointed  for  that  purpose,  an  institution  for  the  care  and 
treatment  of  tiie  insane,  to  be  designated  as  the  southern  California  state  hospital  for  the 
insane. 

Commissioners  to  select  site, 

Ssa  2.  The  governor  of  the  state  of  California  is  hereby  authorized  and  directed  to  appoint 
five  commissioners,  one  from  each  of  the  following  counties:  San  Diego,  San  Bernardino,  Los 
Angeles,  Ventura,  and  Santa  Barbara,  who  shall  be  citizens  of  the  United  States,  and  residents 
of  southern  California,  to  select  a  site  for  said  institution. 

Time  within  which  to  proceed  to  selecL 

Ssa  3.  The  commissioners  shall,  within  ten  days  after  their  appointment,  proceed  to  select 
in  the  county  of  Los  Anseles,  San  Bernardino,  Ventura,  Santa  Barbara,  or  San  Diego,  a  suit- 
able site  for  said  hospital  of  not  less  than  one  hundred  acres  of  land,  and  in  the  selection  of 
such  site  the  commissioners  shall  be  governed  by  advantages  for  health,  convenience  of  access, 
and  general  sanitary  surroundings. 

To  ascertain  cost. 

Sec.  4.  The  commissioners  shall  ascertain  the  cost  of  the  proposed  site,  and  report  the  same 
to  the  governor  for  approval,  and  when  approved,  shall  purchase  the  same  for  ana  on  behalf  of 
the  stbte. 
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Traveling  eanenses, 

Seo.  5.  The  comnusBioiiers  ahall  receive  no  oompeiiaatioi&  for  their  serrices,  but  their  travel- 
ing expenses,  not  exceeding  three  hnndred  dollars  for  each  commissioner,  shall  be  paid  by  the 
state,  their  bills  for  the  same  shall  be  audited  by  the  state  board  of  examiners,  and  paid  ont  of 
the  general  fund. 

Appointment  qf  Irtutees. 

Seo.  6.  Immediately  after  the  purchase  of  such  site,  the  governor  is  hereby  authorized  and 
directed  to  appoint  five  trustees  of  said  hospital,  residents  of  southern  Cadifomia,  of  whom 
three  shall  serve  for  two  years  and  two  for  four  years;  and  thereafter  the  term  of  office  of  such 
trustees  shall  be  four  years.  If  at  any  time  a  vacancy  occurs  in  the  board  of  trustees,  the  gov- 
ernor shall  appoint  a  suitable  person  to  act  as  trustee  for  the  unexpired  term.  The  trustees 
shall  qualify  oy  taking  an  official  oath  within  two  days  after  the'  date  of  their  appointment,  and 
shall  organize  by  selecting  one  of  their  number  to  act  as  chairman.  They  shall  also  have  power 
to  select  a  secretary,  whose  compensation  shall  be  fixed  by  them,  but  shall  not  exceed  twelve 
hundred  dollars  per  annum. 

Adoption  qf  plans, 

Seo.  7.  As  soon  as  practicable  after  their  appointment,  the  said  trustees  shall  procure  and 
adopt,  by  and  with  the  advice  of  the  medical  superintendent  of  the  insane  asylum  at  Stockton, 
pl^s  and  specifications  for  the  construction  of  tne  hospital  to  be  constructed  under  the  provis- 
ions of  this  act,  and  shall  submit  the  same  to  the  governor  of  the  state  for  his  approval,  and 
upon  the  approval  thereof  by  him,  shall  proceed  with  the  construction  of  said  hospitaL 

Advertising  for  bids  for  construction  qf. 

Seo.  8.  Upon  the  approval  of  such  plans  and  specifications,  the  board  of  trustees  shall 
advertise,  in  one  or  more  newspapers  of  eeneral  circulation,  for  bids  for  the  construction  of 
said  hospital,  and  shall  award  the  contract  tor  the  erection  of  said  hospital  to  the  lowest  respon- 
sible bidder;  praoided,  however,  that  the  said  board  shall  have  the  right  to  reject  any  and  aU 
bids. 
Appropriation. 

Seo.  9.  There  is  hereby  appropriated  the  sum  of  three  hundred  and  fifty  thousand  doUan 
for  the  purpose  of  purchasing  said  site  and  erecting  the  said  building,  and  to  be  placed  in  a 
fund  to  1>e  known  as  the  southern  California  insane  nospital  fund. 

Duty  qf  controller. 

Seo.  10.  The  controller  of  state  is  hereby  authorized  and  directed  to  draw  his  warrant  on 
the  treasurer  of  state  in  favor  of  said  board  of  trustees,  on  their  requisition,  on  said  fund  hereby 
created,  with  the  approval  of  the  state  board  of  examiners,  but  not  more  than  twenty  thousand 
dollars  shall  be  drawn  at  any  one  time  for  building  purposes,  nor  shall  the  board  of  examiners 
approve  any  requisition,  except  the  first,  until  a  detailed  account  of  the  expenditure  of  the  sum 
previously  drawn  shall  be  filed  with  said  state  board  of  examiners,  by  the  board  of  trustees; 
provided  J  however,  that  the  controller  shall  draw  his  warrant  for  the  payment  for  the  site  for* 
said  hospital,  upon  the  requisition  of  the  commissioners  hereinbefore  provided  for  with  the 
approval  of  the  governor. 

Appointment  o/ architect  and  superintendent  qf  construction. 

Sec.  11.  The  trustees  shall  have  power  to  employ  a  competent  architect  to  make  the  neces- 
sary plans,  drawings,  and  specifications,  and  employ  a  competent  person  to  superintend  the 
construction  of  said  hospital,  and  fix  his  compensation,  subject  to  the  approval  of  the  state 
board  of  examiners.  The  superintendent  of  construction  may  be  removed  at  any  time  by  said 
trustees,  and  another  appointed  in  his  place. 

BoTui  qf  contractor, 

Seo.  12.    Said  trustees  shall,  at  the  time  of  entering  into  the  contract  for  the  construc- 
tion of  such  hospital,  require  the  contractor  to  give  a  bond,  in  such  sum  as  they  may  designate, 
for  the  faithful  performance  and  full  execution  of  the  said  contract,  which  bond  shall  be  exe- 
cuted by  sufficient  sureties,  and  subject  to  approval  by  tiie  board  of  exiiminers. 
Manoigement. 

Seo.  13.  Upon  the  completion  of  said  hospital,  the  same  shall  be  conducted  under  the  con- 
trol and  management  of  the  board  of  trustees  and  their  successors  in  office.  They  shall  cause 
to  be  kept  a  full  and  correct  record  of  their  proceedings,  which  shall  be  open  at  all  times  to  the 
inspection  of  any  citizen  desiring  to  examme  the  same.  As  soon  as  said  building  is  finished, 
furnished,  and  ready  for  the  reception  of  patients,  the  trustees  shall  elect  a  medical  director  for 
said  hospital,  whose  term  of  office  shall  be  four  years.  And  thereafter  the  said  trustees  shall 
elect  a  medical  director  when  it  becomes  necessary,  and  one  or  more  assistant  physicians,  as  in 
the  judgment  of  the  trustees  the  proper  management  of  the  hospital  may  demand,  whose  term 
of  office  shall  be  four  years,  and  until  his  successor  is  appointed  and  qualified.  The  medical 
director  and  assistant  physician  shall  be  educated  and  experienced  physicians,  and  regular 
graduates  of  medicine,  and  shall  have  practiced  medicine  not  less  than  five  years  from  the  date 
of  diploma.  The  duties  of  the  medical  director,  in  his  absence  or  sickness,  shall  be  performed 
by  the  assistant  physiciaii. 

To  reside  at  hospUal. 

SEa  14.    The  medical  director  and  assistant  physician  shall  both  reside  at  the  hospital,  and 
shall  not  engage  in  practice  other  than  in  the  employment  of  the  state. 
Salaries  qf, 

Seo.  16.  The  salaries  of  the  medical  director  and  assistant  physician  shall  be  of  the  Bame 
amount  as  is  allowed  to  the  physician  in  charge  of  the  insane  asylum  at  Stockton. 
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Powert  and  duties  qftrwUea. 

Sec.  16.  Except  in  so  far  as  is  limited-  or  enlarged  by  the  provisions  of  this  act,  the  said 
trustees  shall  have  the  same  power,  duties,,  responsibilities,  and  obligations  as  are  conferred  by 
law  upon  the  trustees  of  the  state  asylum  for  the  insane  at  Napa»  and  shall  receive  like  compen- 
sation; provided,  however,  that  during  the  construction  of  said  hosmtal,  said  trustees  may  re- 
ceive from  the  state  their  actual  traveling  and  other  expenses  wmle  engaged  in  the  duties  of 
their  office;  the  amount  of  such  expenses  to  be  allowed  and  approved  by  the  state  board  of 
examiners. 

CommUmente. 

SEa  17.  After  said  hospital  is  prepared  to  receive  and  take  care  of  the  insane,  all  persons 
committed  to  an  insane  asylum  from  the  counties  of  southern  CSalifomia  shall  be  committed  to 
said  southern  California  state  hospital  for  insane,  and  the  insane  from  any  part  of  the  state 
may  be  committed  to  and  admitted  in  said  hospital. 

Sec.  18.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  amend  aectiona  one  and  fifUen  qf  an  act  to  provide  an  additional  asyhan/or  the  inmne  qf 

tJie  state  of  California,  approved  March  9,  1885, 
r Approved  March  11, 1889;  1889,  ISO.] 
Section  1.     Section  one  of  an  act  to  provide  an  additional  asylum  for  the  insane  of  the  state 
of  California,  approved  March  ninth,  eighteen  hundred  and  eighty-five,  is  hereby  amended  to 
read  as  foUpws:  — 

Tith  to  asylum. 

Section  1.  The  California  hospital  for  the  chronic  insane  located  at  Agnews,  in  the  county 
of  Santa  Clara,  shall  hereafter  be  known  as  the  state  insane  asylum  at  Agnews. 

Sec.  2.  Section  fifteen  of  an  act  to  provide  for  an  additional  asylum  for  the  insane  of  the 
state  of  California,  approved  April  fifteenth,  eighteen  hundred  and  eighty-five,  is  hereby 
amended  to  read  as  follows:  — 

Admission  of  pctients. 

Section  15.  Patients  shall  be  admitted  to  the  state  insane  asylum  at  Agnews  in  the  same 
manner  and  upon  the  same  conditions  that  patients  are  now  admitted  to  the  state  insane  asylum 
ax  Stockton  or  at  Napa. 

Sec.  3.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  entitled  an  act  to  establish  a  branch  insane  asyhtm  for  t/ie  insane  qfihs  stale  ofCaUforrda  ai 
UJdah,  to  he  known  as  the  Mendocino  state  insajie  asylum,  and  appropriating  money  thertfor, 

[Approved  February  20, 1889;  1889, 26.] 

Mendocino  state  asylum  for  ^  insane. 

'  Section  1.  There  shall  be  eatablii-hed  at  or  within  three  miles  of  Ukiah,  Mendocino  County, 
state  of  California,  an  institution  for  the  care  and  treatment  of  the  insane,  to  be  designated  as 
the  Mendocino  state  asylum  for  the  insane. 

Directors. 

Sec.  2.  The  governor  shall  appoint  five  directors  to  select  the  site  for  said  asylum,  and  to 
obtain  the  title  thereto,  and  to  manace  the  affairs  of  the  institution,  three  of  whom  shall  be 
residents  of  the  county;  and  he  shall  designate  at  the  time  of  such  appointment  their  respective 
terms  of  office,  in  accordance  with  the  following  classification,  to  wit:  three  of  said  directors 
shall  serve  for  two  years,  and  two  of  said  directors  shall  serve  for  four  years,  from  the  time  of 
their  appointment.  Their  successors  shall  be  appointed  by  the  governor,  and  shall  hold  their 
offices  for  the  term  of  four  years,  and  until  their  successors  are  appointed  and  qualified.  In 
case  of  a  vacancy  occurring  in  said  board,  the  governor  shall  appoint,  in  the  manner  aforesaid, 
to  fill  the  unexpired  term. 

OcUhqf  office. 

Sec.  3.  The  directors  provided  for  in  the  preceding  section  shall  qualify  by  taking  the  usual 
oath  of  office,  and  shall  enter  upon  their  duties  within  thirty  days  after  their  appointment. 

Plans,  drawings,  and  specifications. 

Sec.  4.  The  directors  shall  procure  and  adopt  plans,  drawings,  and  specifications  for  the  - 
construction  of  the  asylum  and  other  buildings,  and  the  improvement  of  the  grounds,  and  shall 
make  provision  for  the  erection  of  the  buildings,  and  cause  the  same  to  be  carried  out  in  accord- 
ance with  such  plans  and  specifications,  and  on  such  terms,  as  they  may  deem  proper;  provided, 
that  the  directors  shall  not  adopt  any  plans  for  the  asylum  or  other  buildings  that  will  not 
secure  the  building  and  finishing  of  at  least  one  section  thereof,  suitable  for  the  accommodation 
and  treatment  of  patients,  with  the  appropriation  named  in  this  act. 

Directors  not  to  he  interested. 

Sec.  5.  The  directors  and  other  officers  shall  have  no  interest,  direct  or  indirect,  in  the  fur- 
nishing of  any  buildiug  materials,  or  in  any  contracts  for  the  same,  or  in  any  contract  for  labor 
in  the  erection  of  said  asylum,  nor  in  any  contract  for  any  labor,  material,  or  supplies  for  the 
maintenance  thereof. 

AceommodaUon. 

Sec.  6.  The  plans  and  specifications  for  said  asylum  shall  be  upon  the  basis  of  accommodate 
ing  not  exceeding  five  hundred  patients  at  any  one  time. 

Name  of  hoard — Poioers. 
Ssa  7.    The  board  of  directors  shall  be  known  by  the  name  and  stylo  of  the  board  of  direo- 

59 


§2136  POLITICAL  CODK 

ton  of  the  Mendocino  state  asylam  for  the  hmne.  They  shall  have  power  to  govern,  manage^ 
and  administer  the  afiairs  of  said  asylum,  and  make  and  adopt  hy-laws  for  their  own  govern- 
ment and  the  gorernment  of  said  asylum.  They  ahail  cause  to  be  kept  a  full  and  correct  record 
of  their  proceedings,  which  shall  be  open  at  all  times  to  the  inspection  of  any  dtazen  desiring 
to  examine  tiie  same.  They  shall  hold  stated  meetings  at  the  a^lnm  monthly,  and  a  majority 
of  the  board  shall  constitute  a  quorum  for  the  transaction  of  bnaineas.  They  shall  m^e  a 
thorough  inqniry  into  all  the  departments  of  labor  and  expense,  and  a  careful  examination  of 
the  buildings,  property,  and  general  condition  of  the  asylum.  They  ahall  submit  to  the  gov- 
ernor, bienmally,  on  or  before  the  first  day  of  September  next  preceding  the  regular  session  of 
the  legislature,  a  report,  showing  the  receipts  and  expenditures,  the  general  condition  of  the 
asvlnm,  the  number  of  patients  under  treatment  during  the  two  preceding  years,  and  such 
other  matters  touching  the  general  afiEurs  of  the  asylum  as  they  may  deem  advisableL  As  soon 
as  they  shall  deem  it  neceanry  for  the  proper  completion,  furnish infc  and  management  of  said 
institution,  the  board  of  directors  shau  elect  a  medical  superintendent^  whose  term  of  office 
shall  be  four  years,  and  until  his  successor  is  elected  and  qualified;  and  henceforth,  the  directors 
shall  elect  the  medical  superintendent  when  it  becomes  necessary  by  the  expiration  of  his  term 
of  office,  or  by  the  occurrence  of  a  vacancy  in  said  office. 

To  elect  a  treasurer. 

Sec.  8.  The  board  of  directors  shall  elect  a  treasurer,  who  shall  not  be  of  their  number,  and 
who  shall  hold  his  office  for  two  years,  and  until  his  successor  is  elected  and  qualified.  Before 
entering  upon  his  duties,  the  treasurer  shall  qualify  by  taking  the  usual  oath  of  office,  and  shall 
give  bond  with  good  and  sufficient  sureties  in  a  sum  not  less  than  thirty  thousand  dollars,  pay- 
able to  the  people  of  the  state  of  California,  to  be  approved  by  the  bouxi  of  directors,  and  con- 
ditioned for  the  faithful  performance  of  his  duties  according  to  law,  and  for  the  delivery  to  his 
successor  of  aU  books,  papers,  vouchers,  moneys,  and  effects  held  by  him  by  virtue  of  his  office. 
The  board  of  directors  may  increase  the  amount  of  the  bonds  of  the  treasurer,  and  may  require 
additional  surety  at  any  time,  and  they  may  remove  him  for  good  and  sufficient  cause.  The 
treasurer  shall  act  as  the  secretary  of  the  board  of  directors,  and  h^^ve  charge  of  their  books 
and  accounts;  and  he  shall  render  to  the  state  board  of 'examiners  monthly  a  detailed  statement, 
under  oath,  of  the  expenses  of  thopreceding  month,  and  shall  parform  such  other  duties  as  the 
board  of  directors  may  require.  He  shall  have  a  yearly  salary  of  six  hundred  dollars,  payable 
quarterly  out  of  any  moneys  appropriated  to  the  use  of  the  asylum. 

Compengation  qf  directors. 

Sbo.  9.  Each  director  shall  receive  as  his  compensation  ten  dollars  for  each  meeting  of  the 
board  at  which  he  shall  be  present,  payable  out  of  any  moneys  appropriated  to  the  use  of  the 
asylum;  provided^  that  the  sum  paid  to  such  director  shall  not  exceed  one  huodreil  and  fifty 
dollars  per  annum;  and  provided  Jurther,  that  any  director  whose  residence  is  out  of  the  county 
in  which  said  asylum  is  situated  shall  be  allowed  for  traveling  expenses  mileage  at  the  rate  of 
ten  cents  per  mile  for  the  distance  necessarily  traveled  in  atten(ung  the  monthly  meeting  of 
the  board. 

Medical  ntperhUendent,  powers  o/. 

Seo.  10.  The  medical  snpermtendent  shall  be  a  well-educated  and  experienced  physician, 
and  a  re^^ular  graduate  in  medicine,  and  shall  have  practiced  at  least  five  years  from  the  date 
at  his  diplonuL  He  shall  be  the  chief  executive  officer  of  the  asylum.  He  shall  bavc  the 
general  superintendence  of  the  buildings,  erounds,  and  property  thereof,  subject  to  the  laws 
and  regulations  of  the  directors.  He  shall  have  the  control  of  the  patients,  prescribe  or  direct 
their  treatment,  adopt  sanitary  measures  for  their  welfare,  and  discharge  such  as,  in  his 
opinion,  have  permanently  recovered  their  reason.  He  shall  appoint,  with  the  approval  of 
the  directors,  as  many  attendants  and  assistants  as  he  may  think  necessary  for  the  effi- 
cient and  economical  care  and  management  of  the  asylum,  and,  with  the  consent  of  the 
board  of  directors,  fix  their  coinpensation,  and  discharge  any  of  them.  He  shall  prescribe 
the  duties  of  the  subordinate  officers  and  employees,  maintain  discipline  among  them,  and 
enforce  obedience  to  the  laws,  rules,  and  regulations  aidopted  for  the  government  of  the  insti- 
tution. He  shall  estimate  quarterly,  in  advance,  the  proliable  expense  of  the  asylum,  and 
submit  the  same  to  the  board  of  directors  at  their  last  regular  meeting  preceding  the  commence- 
ment of  such  quarter,  for  their  approval.  And  the  controller  is  hereby  anthorixed  and  directed 
to  draw  his  warrants  for  the  amount  of  said  estimate  approved  by  the  directors,  as  soon  as  the 
same  shall  have  been  approved  by  the  state  board  of  examiners,  in  three  eoual  sums,  in  favor 
of  the  directors,  to  be  drawn  monthly;  and  the  treasurer  is  authorized  and  directed  to  pay  the 
same  out  of  any  moneys  appropriated  by  law  for  the  use  and  benefit  of  said  asylum.  The 
medical  superintendent  shall  estimate  ana  report  to  the  directors  the  amount,  kind,  and  quality 
of  provisions,  fuel,  and  clothing  required  for  the  six  months  ending  on  the  first  day  of  May  and 
November  of  each  year;  and  the  directors  shall  then  advertisa  for  contracts  for  furnishing  said 
supplies  for  three  successive  weeks  in  one  newspaper  published  in  the  vicinity  of  the  asylum, 
and  in  one  newspaper  published  in  each  of  the  cities  of  San  Francisco  and  Sacramento.  The 
contract  or  contracts  shall  be  awarded  to  the  lowest  bidder  or  bidders,  upon  their  giving  to  the 
board  of  directors  satisfactory  security  for  the  faithful  performance  of  the  same.  Necessary 
expenditures,  other  than  those  for  provisions,  fuel,  and  clothing,  may  be  made  by  the  medical 
superintendent,  subject  to  the  approval  of  the  board  of  directors.  The  meilical  superintendent 
shall  cause  to  be  kept  full  and  correct  accounts  and  records  of  his  official  transactions  from  day 
to  day,  in  books  provided  for  that  purpose,  in  the  mode  prescribed  in  the  by-laws.  He  shall 
see  that  his  accounts  are  fully  made  up  to  the  first  day  of  August  of  each  year,  and  shall  sub- 
mit his  annual  report  to  the  board  of  directors  as  soon  thereafter  as  practicaL    He  shall       '^ 
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at  the  asylum,  and  shall  not  engage  in  private  practice,  bnt  shall  be  at  all  times  In  attendance 
at  the  asylnm,  nnless  he  obtain  leave  of  absence  from  the  president  of  the  bcArd  of  directors. 
He  shall  receive  an  annnal  salary  of  three  thousand  dollars,  payable  monthly  as  other  attached 
aro  paid;  and  he  and  his  family,  if  he  has  one,  shall  be  fornished  room,  household  furniture, 
provisions,  fuel,  and  lights  at  and  from  the  supplies  of  the  asylum. 

AssLOant  physician. 

Sec.  11.  When  said  asylum  shall  be  ready  for  the  admission  of  patients,  and  thenceforth 
when  a  vacancy  occurs  in  the  ofiSce  hereby  authorized,  the  directors,  upon  the  nomination  of 
the  medical  superintendent,  shall  elect  an  assistant  physician,  who  shall  be  a  graduate  in  medi- 
cine. He  shall  qualifv  by  taking  the  usual  oath  of  office.  His  balary  shall  be  fixed  by  the 
board  of  directors,  to  be  paid  in  the  same  manner  as  the  other  employees,  and  not  to  exceed 
two  thf^nsaiid  dollars  a  year.  He  shall  reside  at  the  asylum,  and  not  be  allowed  to  engage  in 
any  private  practice,  but  shall  be  in  attendance  at  all  times  at  the  asylum,  except  when  he  may 
obtain  leave  of  absence  from  the  medical  superintendent.  He  shall  perform  such  duties  as  may 
be  directed  by  the  medical  superintendent,  and  prescribed  by  the  by-laws.  He  and  his  family, 
if  he  have  any,  shall  be  supphed  with  room,  board,  fuel,  and  lights  at  the  asylum.  His  term  of 
office  shall  be  four  years,  and  until  his  successor  is  appointed  and  qualified.  The  duties  of  the 
medical  superintendent,  in  his  absence  or  sickness,  shall  be  performed  by  the  assistant  physician. 

Semoval  qf  officers. 

Sec.  12.    The  directors  may  remove  anv  officer  or  employee  of  the  asylum  by  a  vote  of  four 
fifths  of  their  number  for  habitual  and  willful  neglect  of  duty,  or  for  refusal  to  comply  with  the 
requirements  of  the  laws,  by-laws,  and  regulations  made  for  the  establishment  and  government 
of  the  institution. 
Sequirementa/or  admission. 

Sec.  13.  A  superior  judge  of  any  county  in  this  state,  and  a  superior  judge  of  the  city  and 
connty  of  San  Francisco,  shall,  upon  application  under  oath  setting  forth  that  a  person,  by  rea- 
son of  insanity,  is  dangerous  to  be  at  large,  cause  such  person  to  be  brought  before  him;  and  he 
shall  summon  to  appear  at  the  same  time  and  place  two  or  more  witnesses  who  well  knew  the 
accused  during  the  time  of  the  alleged  insanity,  who  shall  testify  under  oath  as  to  conversation, 
manners,  and  general  conduct  upon  which  said  charge  of  insanity  is  based;  and  shall  also  cause 
to  appear  before  him  at  the  same  time  and  place  two  physicians,  who  shall  be  regular  graduates 
in  medicine,  before  whom  the  judge  shall  examine  the  charge;  and  if,  after  a  careful  examina- 
tion of  the  case,  and  personal  examination  of  the  alleged  insane  person,  the  said  physician  shall 
certify  on  oath  that  the  person  examined  is  insane,  and  the  case  is  of  recent  or  curable  charac- 
ter, or  that  the  said  person  is  of  a  homicidal,  suicidal,  or  incendiary  disposition,  or  that  from 
any  other  violent  symptoms  the  said  insane  person  would  be  dangerous  to  his  or  her  own  life, 
or  to  the  lives  or  property  of  the  community  m  which  he  or  she  may  live;  and  if  said  physicians 
shall  also  certify  to  the  name,  age,  nativity,  residence,  occupation,  length  of  time  in  this  state, 
state  last  from,  previous  habits,  premonitory  symptoms,  apparent  cause  and  class  of  insanity, 
duration  of  the  disease  and  present  condition,  as  nearly  as  can  be  ascertained  by  inquiry  and 
examination;  and  if  the  judge  shall  be  satisfied  that  the  facts  revealed  in  the  examination 
establish  the  existence  of  the  insanity  of  the  person  accused,  and  that  it  is  of  a  recent  or 
curable  nature,  or  of  a  homicidal,  suicidal,  or  incendiary  character,  or  that  irom  the  violence  of 
the  said  symptoms  the  insane  person  would  be  dangerous  to  his  or  her  own  life,  or  to  the  lives 
or  property  of  others,  if  at  large,  — he  shall  direct  the  sheriff  of  the  county,  or  some  suitable 
person,  to  convey  to  and  place  in  charge  of  the  officers  of  the  insane  asylum  of  this  state  to 
which  the  order  is  directed  such  insane  person,  and  shall  transmit  a  copy  of  the  complaint  and 
commitment,  and  physician's  certificate,  which  shall  always  be  in  the  form  as  furnished  to  the 
court  by  the  medical  superintendent  of  said  asylum;  and  the  person  takinff  such  insane  person 
to  the  insane  asyluni  shall  be  allowed  therefor  the  same  fees  as  are  allowed  by  law  to  the  sheriff 
in  such  cases,  to  be  paid  in  like  manner.  And  the  physicians  attending  the  examination  afore- 
said shall  be  allowed  by  the  board  of  supervisors  of  the  county  in  which  the  examination  is  had 
five  dollars  each,  unless  they  are  otherwise  paid. 
Prohibited  cases. 

SEa  14.  No  case  of  idiocy,  imbecility,  harmless  cbronio  mental  unsoundness,  or  acute  mania 
potu,  shall  be  committed  to  this  asylum :  and  whenever,  in  the  opinion  of  the  superintendent^ 
after  a  careful  examination  of  the  case  oi  any  person  committed,  it  shall  be  satisfactorily  ascer- 
tained by  the  said  superintendent  that  the  party  had  been  unlawftdly  committed,  and  tliat  he  or 
she  come  under  the  rule  of  exemption  provided  for  in  this  section,  he  shall  have  the  autiiority  to 
discharge  such  person  so  unlawfully  committed,  and  return  him  or  her  to  the  county  from  which 
committed,  at  the  expense  of  said  county. 

When  payment  for  care  ofy  required. 

Sec.  15.  The  judge  shall  inquire  into  the  ability  of  insane  persons  committed  by  him  to  the 
asylum  to  bear  the  actual  charges  and  expenses  for  the  time  that  such  person  may  remain  in 
the  asylum.  In  case  an  insane  person  committed  to  the  asylum  under  the  provisions  of  this 
act  shall  be  possessed  of  real  or  personal  property  sufficient  to  pay  such  charges  and  expenses, 
the  judge  shall  appoint  a  guardian  for  such  person,  who  shall  be  subject  to  all  the  provisions  of 
the  general  laws  oi  this  state  in  relation  to  guardians  as  far  aa  the  same  are  applicable;  and 
when  there  is  not  sufficient  money  in  the  hands  of  the  guardian,  the  judge  may  order  a  sale  of 
property  of  such  insane  person,  or  so  much  thereof  as  may  be  necessary,  and  from  the  proceeds 
of  such  sale  the  guardian  shall  pav  to  the  board  of  directors  the  sum  fixed  upon  by  them  each 
month  for  the  maintenance  of  such  ward;  and  he  also,  out  of  the  proceeds  of  such  sale  or  such 
other  funds  as  he  may  have  belonging  to  his  ward,  pay  for  shch  clothing  as  the  medu»l  super* 
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Traveling  erpenaea. 

Ssa  6.  The  conmuBrioneis  shall  receive  no  oompen8atioi&  for  their  services,  but  their  travel- 
ing expenses,  not  exceeding  three  hondred  dollars  for  each  conunissioner,  shall  be  paid  by  the 
state,  their  bills  for  the  same  shall  be  audited  by  the  state  board  of  examiners,  and  paid  ont  of 
the  general  fund. 

Appointmetd  qf  irusteea. 

Sbo.  6.  Immediately  after  the  purchase  of  such  site,  the  governor  is  hereby  authorized  and 
directed  to  appoint  five  trustees  of  said  hospital,  residents  of  southern  California,  of  whom 
three  shall  serve  for  two  years  and  two  for  four  years;  and  thereafter  the  term  of  office  of  such 
trustees  shall  be  four  years.  If  at  any  time  a  vacancy  occurs  in  the  board  of  trustees,  the  gov- 
ernor shall  appoint  a  suitable  person  to  act  as  trustee  for  the  unexpired  term.  The  trustees 
shall  qualify  bv  taking  an  official  oath  within  two  days  after  the'  date  of  their  appointment,  and 
shall  organize  by  selecting  one  of  their  number  to  act  as  chairman.  They  shall  sdso  have  power 
to  select  a  secretary,  whose  compensation  shall  be  fixed  by  them,  but  shall  not  exceed  twelve 
hundred  dollars  per  annum. 
Adoption  qf  ploM. 

Seo.  7.  As  soon  as  practicable  after  their  appointment,  the  said  trustees  shall  procure  and 
adopt,  by  and  with  the  advice  of  the  medical  superintendent  of  the  insane  asylum  at  Stockton, 
pl^s  and  specifications  for  the  construction  of  tne  hospital  to  be  constructed  under  the  provis- 
ions of  this  act,  and  shall  submit  the  same  to  the  governor  of  the  state  for  his  approval,  and 
upon  the  approval  thereof  by  him,  shall  proceed  with  the  construction  of  said  hospitaL 

Advertising  for  bids  fur  conairuciion  qf. 

Sec.  8.  Upon  the  approval  of  such  plans  and  specifications,  the  board  of  trustees  shall 
advertise,  in  one  or  more  newspapers  of  eeneral  circalation,  for  bids  for  the  construction  of 
said  hospital,  and  shall  award  the  contract  U>r  the  erection  of  said  hospital  to  the  lowest  respon- 
sible binder;  provided,  hotoever,  that  the  said  board  shall  have  the  right  to  reject  any  and  all 
bids. 
Appropriaiion. 

Seo.  9.  There  is  hereby  appropriated  the  sum  of  three  hundred  and  fifty  thousand  doUam 
for  the  purpose  of  purchasing  said  site  and  erecting  the  said  building,  and  to  be  placed  in  a 
fund  tooe  known  as  the  southern  California  insane  nospital  fund. 

Duty  qf  controller. 

Seo.  10.  The  controller  of  state  is  hereby  authorized  and  directed  to  draw  his  warrant  on 
the  treasurer  of  state  in  favor  of  said  board  of  trustees,  on  their  requisition,  on  said  fund  hereby 
created,  with  the  approval  of  the  state  board  of  examiners,  but  not  more  than  twenty  thousand 
dollars  shall  be  drawn  at  any  one  time  for  building  purposes,  nor  shall  the  board  of  examiners 
approve  any  requisition,  except  the  first,  until  a  detailed  account  of  the  expenditure  of  the  sum 
previously  drawn  shall  be  filed  with  said  state  board  of  examiners,  by  the  board  of  trustees; 
promdetit  however^  that  the  controller  shall  draw  his  warrant  for  the  payment  for  the  site  for 
said  hospital,  upon  the  requisition  of  the  commissioners  hereinbefore  provided  for  with  the 
approval  of  the  governor. 

Appointment  qf  architect  and  superintefident  qf  construction. 

Sec.  11.  The  trustees  shall  have  power  to  employ  a  competent  architect  to  make  the  neces- 
sary plans,  drawings,  and  specifications,  and  employ  a  competent  person  to  superintend  the 
construction  of  said  hospital,  and  fix  his  compensation,  subject  to  the  approval  of  the  state 
board  of  examiners.  The  superintendent  of  construction  may  be  removed  at  any  time  by  said 
trustees,  and  another  appointed  in  his  place. 

Bond  qf  contractor. 

Sec.  12.     Said  trustees  shall,  at  the  time  of  entering  into  the  contract  for  the  construc- 
tion of  such  hospital,  require  the  contractor  to  give  a  bond,  in  such  sum  as  they  may  designate, 
for  the  faithful  performance  and  full  execution  of  the  said  contract,  which  bond  shall  be  exe- 
cuted by  sufficient  sureties,  and  subject  to  approval  by  the  board  of  examiners. 
Management. 

Sec.  13.  Upon  the  completion  of  said  hospital,  the  same  shall  be  conducted  under  the  con- 
trol and  management  of  the  board  of  trustees  and  their  successors  in  office.  They  shall  cause 
to  be  kept  a  full  and  correct  record  of  their  proceedings,  which  shall  be  open  at  all  times  to  the 
inspection  of  any  citizen  desiring  to  examine  the  same.  As  soon  as  said  building  is  finished, 
furnished,  and  ready  for  the  reception  of  patients,  the  trustees  shall  elect  a  medical  director  for 
said  hospital,  whose  term  of  office  shall  be  four  years.  And  thereafter  the  said  trustees  shall 
elect  a  medical  director  when  it  becomes  necessary,  and  one  or  more  assistant  physicians,  as  in 
the  judgment  of  the  trustees  the  proper  management  of  the  hospital  may  demand,  whose  term 
of  office  shall  be  four  years,  and  until  his  successor  is  appointed  and  qualified.  The  medical 
director  and  assistant  physician  shall  be  educated  and  experienced  physicians,  and  regular 
graduates  of  medicine,  and  shall  have  practiced  medicine  not  less  than  five  years  from  the  date 
of  diploma.  The  duties  of  the  medical  director,  in  his  absence  or  sickness,  shall  be  performed 
by  the  assistant  physidaii. 

To  reside  at  hospitaL 

Sec.  14.    The  medical  director  and  assistant  physician  shall  both  reside  at  the  hospital,  and 
shall  not  engage  in  practice  other  than  in  the  employment  of  the  state. 
Salaries  qf. 

Sec.  15.  ^  The  salaries  of  the  medical  director  and  assistant  physician  »h«ll  be  of  the  same 
amount  as  is  allowed  to  the  physician  in  charge  of  the  insane  asylum  at  Stockton. 
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Powers  and  duties  qf  trustees. 

Sec.  16.  Except  in  so  far  as  is  limited'  or  enlarged  by  the  provisions  of  this  act,  the  said 
tmstees  shall  have  the  same  power,  dnties,  responsibilities,  and  obligations  as  are  conferred  by 
law  upon  the  trustees  of  the  state  asylum  for  the  insane  at  Xapa,  and  shall  receive  like  compen- 
sation; provided,  however,  that  during  the  construction  of  said  hospital,  said  trustees  may  re- 
ceive from  the  state  their  actual  traveling  and  other  expenses  while  engaged  in  the  duties  of 
their  office;  the  amount  of  such  expenses  to  be  allowed  and  approved  by  the  state  board  of 
examiners. 

Commitments, 

Sec.  17.  After  said  hospital  is  prepared  to  receive  and  take  care  of  the  insane,  all  persons 
committed  to  an  insane  asylum  from  the  counties  of  southern  CSalifomia  shall  be  committed  to 
said  southern  California  state  hospital  for  insane,  and  the  insane  from  any  port  of  the  state 
may  be  committed  to  and  admitted  in  said  hospital. 

Sec.  18.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  amend  see^ons  one  and  Ji/ieen  of  an  act  to  provide  an  additional  cuifhan/or  the  insane  (^ 

tJte  state  qf  California,  approved  March  9,  1886, 
[Approved  March  11, 1889;  1889, 130.] 
Section  1.     Section  one  of  an  act  to  provide  an  additional  asylum  for  the  insane  of  the  state 
of  California,  approved  March  ninth,  eighteen  hundred  and  eighty-five,  is  hereby  amended  to 
read  as  follpws:  — 

Title  to  asylum. 

Section  1.  The  California  hospital  for  the  chronic  insane  located  at  Agnews,  in  the  oounty 
of  Santa  Clara,  shall  hereafter  be  known  as  the  state  insane  asylum  at  Agnews. 

Sec.  2.  Section  fifteen  of  an  act  to  provide  for  an  additional  asylum  for  the  insane  of  the 
state  of  California,  approved  April  fifteenth,  eighteen  hundred  and  eighty-five,  is  hereby 
amended  to  read  as  follows:  — 

Admission  of  patients.  . 

Section  15.  Patients  shall  be  admitted  to  the  state  insane  asylum  at  Agnews  in  the  same 
manner  and  upon  the  same  conditions  that  patients  are  now  admitted  to  the  state  insane  asylum 
ai  Stockton  or  at  Napa. 

Seo.  3.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  entitled  an  act  to  establish  a  branch  insane  asylum  for  the  insane  qfthe  state  of  CaJiiforida  ai 
Ulaah,  to  be  known  as  the  Mendocino  state  insane  a^sylum,  and  appropriating  money  thertfor. 

[Approved  February  20, 1889;  1889, 25.} 

Mendocino  state  asylum  for  the  insane. 

'  Section  1.  There  shall  be  established  at  or  within  three  miles  of  Ukiah,  Mendocino  County, 
state  of  California,  an  institution  for  the  care  and  treatment  of  the  insane,  to  be  designated  as 
the  Mendocino  state  asylum  for  the  insane. 

Directors.  *  ^ 

Sec.  2.  The  governor  shall  appoint  five  directors  to  select  the  site  for  said  asylum,  and  to 
obtain  the  title  thereto,  and  to  manace  the  afiairs  of  the  institution,  three  of  whom  shall  be 
residents  of  the  county;  and  he  shall  designate  at  the  time  of  such  appointment  their  respective 
terms  of  office,  in  accordance  with  the  following  classification,  to  wit:  three  of  said  directors 
shall  serve  for  two  years,  and  two  of  said  directors  shall  serve  for  four  years,  from  the  time  of 
their  appointment.  Their  successors  shall  be  appointed  by  the  governor,  and  shall  hold  their 
offices  lor  the  term  of  four  years,  and  until  their  successors  are  appointed  and  qualified,  bi 
case  of  a  vacancy  occurring  in  said  board,  the  governor  shall  appoint,  in  the  manner  aforesaid, 
to  fill  the  unexpired  term. 

Oath  qf  office. 

Sec.  3.  The  directors  provided  for  in  the  preceding  section  shall  qualify  by  taking  the  usual 
oath  of  office,  and  shall  enter  upon  their  duties  within  thirty  days  after  their  appointment. 

Plans,  drawings,  and  specifications. 

Sec.  4.  The  directors  shall  procure  and  adopt  plans,  drawings,  and  specifications  for  the  - 
construction  of  the  asylum  and  other  buildings,  and  the  improvement  of  the  grounds,  and  shall 
make  provision  for  the  erection  of  the  buildings,  and  cause  the  same  to  be  carried  out  in  accord- 
ance with  such  plans  and  specifications,  and  on  such  terms,  as  they  may  deem  proper;  provided, 
that  the  directors  shall  not  adopt  any  plans  for  the  asylum  or  other  buildings  that  will  not 
secure  the  building  and  finishing  of  at  least  one  section  thereof,  suitable  for  the  accommodation 
and  treatment  of  patients,  with  the  appropriation  named  in  thu  act. 

Directors  not  to  be  interested. 

Sec  5.  The  directors  and  other  officers  shall  have  no  interest,  direct  or  indirect,  in  the  fur- 
nishing of  any  buildiug  materials,  or  in  any  contracts  for  the  same,  or  in  any  contract  for  labor 
in  the  erection  of  said  asylum,  nor  in  any  contract  for  any  labor,  material,  or  supplies  for  the 
maintenance  thereof. 

Accommodation. 

Sec.  6.  The  plans  and  specifications  for  said  asylum  shall  be  upon  the  basis  of  accommodat- 
ing not  exceeding  five  hundred  patients  at  any  one  time. 

Name  qf  board  —  Poioers. 
Ssa  7.    The  board  of  directors  shall  be  known  by  the  name  and  stylo  of  the  board  of  dkec- 

69 


§2136  POLITICAL  CODK 

tors  of  the  Mendocino  state  asylum  for  the  insane.  They  shall  have  power  to  govern,  manage, 
and  administer  the  affidrs  of  said  asylum,  and  make  and  adopt  by-laws  for  their  own  govern- 
ment and  the  government  of  said  asylum.  They  shall  cause  to  do  ke^t  a  full  and  correct  record 
of  their  proceedings,  which  shall  be  open  at  all  times  to  the  inspection  of.  any  citizen  desiring 
to  examine  i^e  same.  They  shall  hold  stated  meetings  at  the  asylum  monthly,  and  a  majority 
of  the  board  shall  constitute  a  quorum  for  the  transaction  of  business.  They  shall  mkke  a 
thorough  inquiry  into  all  the  departments  of  labor  and  expense,  and  a  careful  examination  of 
the  buildings,  property,  and  general  condition  of  the  asylum.  They  shall  submit  to  the  gov- 
ernor, biennially,  on  or  before  the  first  day  of  September  next  preceding  the  regular  session  of 
the  legislature,  a  report,  showing  the  receipts  and  expenditures,  the  general  condition  of  the 
asylum,  the  number  of  patients  under  treatment  during  the  two  preceding  years,  and  such 
other  matters  touching  the  general  afiairs  of  the  asylum  as  they  may  deem  advisable.  As  soon 
as  they  shall  deem  it  necessary  for  the  proper  completion,  furnishing,  and  management  of  said 
institution,  the  board  of  directors  shall  elect  a  medical  supenntendent,  whose  term  of  office 
shall  be  four  years,  and  until  his  successor  is  elected  and  qualified;  and  henceforth,  the  directors 
shall  elect  the  medical  superintendent  when  it  becomes  necessary  by  the  expiration  of  his  term 
of  office,  or  by  the  occurrence  of  a  vacancy  in  said  office. 

To  elect  a  treasurer. 

Sec.  8.  The  board  of  directors  shall  elect  a  treasurer,  who  shall  not  be  of  their  number,  and 
who  shall  hold  his  office  for  two  years,  and  until  his  successor  is  elected  and  qualified.  Before 
entering  upon  his  duties,  the  treasurer  shall  qualify  by  taking  the  usual  oath  of  office,  and  shall 
give  bond  with  srood  and  sufficient  sureties  in  a  sum  not  less  than  thirty  thousand  dollars,  pay- 
able to  the  people  of  the  state  of  California,  to  be  approved  by  the  board  of  directors,  and  con- 
ditioned for  the  faithful  performance  of  his  duties  according  to  law,  and  for  the  delivery  to  his 
successor  of  all  books,  papers,  vouchers,  moneys,  and  effects  held  by  him  by  virtue  of  his  office. 
The  board  of  directors  may  increase  the  amount  of  the  bonds  of  the  treasurer,  and  may  require 
additional  surety  at  any  time,  and  they  may  remove  him  for  good  and  sufficient  cause.  The  * 
treasurer  shall  act  as  the  secretary  of  the  board  of  directors,  and  have  charge  of  their  books 
and  accounts;  and  he  shall  render  to  the  state  board  of 'examiners  monthly  a  detailed  statement^ 
under  oath,  of  the  expenses  of  thepreceding  month,  and  shall  perform  such  other  duties  as  the 
board  of  directors  may  require.  He  shall  have  a  yearly  salary  of  six  hundred  dollars,  payable 
quarterly  out  of  any  moneys  appropriated  to  the  use  of  the  asylum. 

OompeMcUion  qf  diredora, 

Sbo.  9.  Each  director  shall  receive  as  his  compensation  ten  dollars  for  each  meeting  of  the 
board  at  which  he  shall  be  present,  payable  out  of  any  moneys  appropriated  to  the  use  of  the 
asylum;  provided,  that  the  sum  paid  to  such  director  shall  not  exceed  one  hundred  and  fifty 
dollars  per  annum;  and  provided  further,  that  any  director  whose  residence  is  out  of  the  county 
in  whicn  said  asylum  is  situated  shall  be  allowed  for  traveling  expenses  mileage  at  the  rate  of 
ten  cents  per  mile  for  the  distance  necessarily  traveled  in  attending  the  monthly  meeting  of 
the  board. 

Medical  superirUenderU,  powers  of, 

Seo.  10.  The  medical  superintendent  shall  be  a  well-educated  abid  experienced  physician, 
and  a  regular  graduate  in  medicine,  and  shall  have  practiced  at  least  five  years  from  the  date 
of  his  diploma.  He  shall  be  the  chief  executive  officer  of  the  asylum.  He  shall  have  the 
general  superintendence  of  the  buildings,  ffrounds,  and  property  thereof,  subject  to  the  laws 
and  regulations  of  the  directors.  He  shall  nave  the  control  of  the  patients,  prescribe  or  direct 
their  treatment,  adopt  sanitary  measures  for  their  welfare,  and  discharge  such  as,  in  his 
opinion,  have  permanently  recovered  their  reason.  He  shall  appoint,  with  the  approval  of 
the  directors,  as  many  attendants  and  assistants  as  he  may  think  necessary  for  the  effi- 
cient and  economical  care  and  management  of  the  asylum,  and,  with  the  consent  of  the 
board  of  directors,  fix  their  compensation,  and  discharge  any  of  them.  He  shall  prescribe 
the  duties  of  the  subordinate  officers  and  employees,  maintain  discipline  among  them,  and 
enforce  obedience  to  the  laws,  rules,  and  regulations  adopted  for  the  government  of  the  insti- 
tution. He  shall  estimate  quarterly,  in  advance,  the  probable  expense  of  the  asylum,  and 
submit  the  same  to  the  board  of  directors  at  their  last  regular  meeting  preceding  the  commence- 
ment of  such  quarter,  for  their  approval.  And  the  controller  is  hereby  authorized  and  directed 
to  draw  his  warrants  for  the  amount  of  said  estimate  approved  by  the  directors,  as  soon  as  the 
same  shall  have  been  approved  by  the  state  board  of  examiners,  in  three  equal  sums,  in  favor 
of  the  directors,  to  bo  orawn  monthly;  and  the  treasurer  is  authorized  and  directed  to  pay  the 
same  out  of  any  moneys  appropriated  by  law  for  the  use  and  benefit  of  said  asylum.  The 
medical  superintendent  shall  estimate  ana  report  to  the  directors  the  amount,  kind,  and  quality 
of  provisions,  fuel,  and  clothing  required  for  the  six  months  ending  on  the  first  day  of  May  and 
November  of  each  year;  and  the  directors  shall  then  advertise  for  contracts  for  furnishing  said 
supplies  for  three  successive  weeks  in  one  newspaper  published  in  the  vicinity  of  the  asylum, 
and  in  one  newspaper  published  in  each  of  the  cities  of  San  Francisco  and  Sacramento.  The 
contract  or  contracts  shall  be  awarded  to  the  lowest  bidder  or  bidders,  upon  their  giving  to  the 
board  of  directors  satisfactory  security  for  the  faithful  performance  of  the  same.  Necessary 
expenditures,  other  than  those  for  provisions,  fuel,  and  clothing,  may  be  made  by  the  medical 
superintendent,  subject  to  the  approval  of  the  board  of  directors.  The  medical  superintendent 
shall  cause  to  be  kept  full  and  correct  accounts  and  records  of  his  official  transactions  from  dav 
to  day,  in  books  provided  for  that  purpose,  in  the  mode  prescribed  in  the  by-laws.  He  shall 
see  that  his  accounts  are  fully  made  up  to  the  first  day  of  August  of  each  year,  and  shall  sub- 
mit his  annual  report  to  the  board  of  directors  as  soon  thereaner  as  practical.    He  shall  reside 
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at  the  asylum,  and  shall  not  engage  in  private  practice,  but  shall  be  at  all  times  in  attendance 
at  the  asylnm,  unless  he  obtain  leave  of  absence  from  the  president  of  the  board  of  directors. 
He  shall  receive  an  annual  salary  of  three  thousand  dollars,  payable  monthly  as  other  attaches 
arc  paid;  and  he  and  his  family,  if  he  has  one,  shall  be  furnished  room,  household  furniture, 
provisions,  fuel,  and  lights  at  and  from  the  supplies  of  the  asylum. 

Assistant  physician. 

Sec.  11.  When  said  asylum  shall  be  ready  for  the  admission  of  patients,  and  thenceforth 
when  a  vacancy  occurs  in  the  office  hereby  authorized,  the  directors,  upon  the  nomination  of 
the  medical  superintendent,  shall  elect  an  assistant  physician,  who  shall  be  a  graduate  in  medi- 
cine. He  shaU  qualify  by  taking  the  usual  oath  of  office.  His  salary  shall  be  fixed  by  the 
board  of  directors,  to  be  paid  in  the  same  manner  as  the  other  employees,  and  not  to  exceed 
two  thousand  dollars  a  year.  He  shall  reside  at  the  asylum,  and  not  be  allowed  to  engage  in 
any  privatj  practice,  but  shall  be  in  attendance  at  all  times  at  the  asylum,  except  when  ho  may 
obtain  leave  of  absence  from  the  medical  superintendent.  He  shall  perform  such  duties  as  may 
be  directed  by  the  medical  superintendent,  and  prescribed  by  the  by-laws.  He  and  his  family, 
if  he  have  any,  shall  be  suppLed  with  room,  board,  fuel,  and  lights  at  the  asylum.  His  term  of 
office  i^all  be  four  years,  and  until  his  successor  is  appointed  and  qualified.  The  duties  of  the 
medical  superintendent,  in  his  absence  or  sickness,  shall  be  performed  by  the  assistant  physician. 

Remova  I  of  officers. 

Sec.  12.    The  directors  may  remove  anv  officer  or  employee  of  the  asylum  by  a  vote  of  four 
fifths  of  their  number  for  habitual  and  willful  neglect  of  duty,  or  for  refusal  to  comply  with  the 
requirements  of  the  laws,  by-laws,  and  regulations  made  for  the  establishment  and  government 
of  the  institution. 
BequiremeiUa/or  admission. 

Sec.  13.  A  superior  judge  of  any  county  in  this  state,  and  a  superior  judge  of  the  city  and 
county  of  San  Francisco,  shall,  upon  application  under  oath  setting  forth  that  a  person,  by  rea- 
son oi  insanity,  is  dangerous  to  be  at  large,  cause  such  person  to  be  brought  before  him;  and  he 
shall  summon  to  appear  at  the  same  time  and  place  two  or  more  witnesses  who  well  knew  the 
accused  during  the  time  of  the  alleged  insanity,  who  shall  testify  under  oath  as  to  conversation, 
maimers,  and  general  conduct  upon  which  said  charge  of  insanity  is  based;  and  shall  also  cause 
to  appear  before  him  at  the  same  time  and  place  two  physicians,  who  shall  be  regular  graduates 
in  medicine,  before  whom  the  judge  shall  examine  the  charge;  and  if,  after  a  careful  examina- 
tion of  the  case,  and  personal  examination  of  the  alleged  insane  person,  the  said  physician  shall 
certify  on  oath  that  the  person  examined  is  insane,  and  the  case  is  of  recent  or  curable  charac- 
ter, or  that  the  said  person  is  of  a  homicidal,  suicidal,  or  incendiary  disposition,  or  that  from 
any  other  violent  symptoms  the  said  insane  person  would  be  dangerous  to  his  or  her  own  life, 
or  to  the  lives  or  property  of  the  community  in  which  he  or  she  may  live;  and  if  said  physicians 
shall  also  certify  to  the  name,  age,  nativity,  residence,  occupation,  length  of  time  in  this  state, 
state  last  from,  previous  habits,  premonitory  symptoms,  apparent  cause  and  class  of  insanity, 
duration  of  the  disease  and  present  condition,  as  nearly  as  can  be  ascertained  by  inquiry  and 
examination;  and  if  the  judge  shall  be  satisfied  that  tiie  facta  revealed  in  the  examination 
establi^  the  existence  of  the  insanity  of  the  person  accused,  and  that  it  is  of  a  recent  or 
curable  nature,  or  of  a  homicidal,  suicidal,  or  incendiary  character,  or  that  ^m  the  violence  of 
the  said  symptoms  the  insane  person  would  be  dangerous  to  his  or  her  own  life,  or  to  the  lives 
or  property  of  others,  if  at  large,  — he  shall  direct  the  sheriff  of  the  county,  or  some  suitable 
person,  to  convey  to  and  place  in  charge  of  the  officers  of  the  insane  asylum  of  this  state  to 
which  the  order  is  directed  such  insane  person,  and  shall  transmit  a  copy  of  the  complaint  and 
commitment,  and  physician's  certificate,  which  shall  always  be  in  the  form  as  furnished  to  the 
court  by  the  medical  superintendent  of  said  asylum;  and  the  person  taking  such  insane  person 
to  tiie  insane  asylum  shall  be  allowed  therefor  the  same  fees  as  are  allowed  oy  law  to  the  sheriff 
in  such  cases,  to  be  paid  in  like  manner.  And  the  physicians  attending  the  examination  afore- 
said shall  be  allowea  by  the  board  of  superviaors  of  the  ooonty  in  which  the  examination  is  had 
&ve  dollars  each,  unless  they  are  otherwise  paid. 
Prohibited  cases. 

Ssa  14.  No  case  of  idiocy,  imbeoiHty,  harmless  chronio  mental  nnsoondness,  or  acute  mania 
potn,  shall  be  committed  to  ^is  asylum:  and  whenever,  in  the  opinion  of  the  superintendent^ 
after  a  careful  examination  of  the  case  of  any  person  committed,  it  shall  be  satisfactorily  ascer- 
tained by  the  said  superintendent  that  the  party  had  been  unlawfully  committed,  and  tluit  he  or 
she  come  under  the  rule  of  exemption  provided  for  in  this  section,  he  shall  have  tiie  authority  to 
discharge  such  person  so  unlawfully  committed,  and  return  him  or  her  to  the  county  from  which 
committed,  at  the  expense  of  said  county. 

JFhen  paiyment/or  care  qf,  reared. 

Ssa  15.  The  judge  shall  inquire  into  the  ability  of  insane  penons  committed  by  him  to  the 
asylum  to  bear  the  actual  charges  and  expenses  for  the  time  that  such  person  may  remain  in 
the  asylum.  In  case  an  insane  person  committed  to  the  asylum  under  the  provisions  of  this 
act  shall  be  possessed  of  real  or  personal  property  sufficient  to  pay  such  charges  and  expenses, 
the  judge  shall  appoint  a  guardian  for  such  person,  who  shall  be  subject  to  afl  tiie  provisions  of 
the  general  laws  of  this  state  in  relation  to  suardians  as  far  as  the  same  are  applicable;  and 
when  there  is  not  sufficient  money  in  tho  hands  of  the  guardian,  the  judge  may  onier  a  sale  of 
property  of  such  insane  person,  or  so  much  thereof  as  may  be  necessary,  and  from  the  proceeds 
of  such  sale  the  guardian  shall  pay  to  the  board  of  directors  the  sum  fixed  upon  by  Uiem  each 
month  for  the  maintenance  of  such  ward;  and  he  also,  out  of  the  proceeds  of  such  sale  or  such 
other  fonda  aa  he  may  have  belonging  to  his  ward,  pay  for  shdi  dothing  as  the  medical  snper* 
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intendent  shall  from  time  to  time  furnish  to  snch  insane  person;  and  he  shall  mve  a  bond,  with 
good  and  sufficieDt  sureties,  payable  to  the  board  of  directors,  and  approved  by  the  judge,  for 
the  faithful  ]3Qrformance  of  the  duties  required  of  him  by  this  act  as  long  as  the  property  of  his 
insane  ward  is  sufficient  for  the  purpose.  The  board  of  directors  shall  furnish  such  blank  bonds 
as  are  required  by  this  section  to  the  several  superior  judges  of  this  state.  A  breach  of  any  bond 
provided  for  iu  this  act  may  be  prosecuted  in  the  superior  court  of  any  countv  in  this  state  in 
which  any  one  of  the  obligors  may  reside,  and  the  same  shall  be  prosecuted  by  the  district 
attorney  of  the  county  in  which  the  action  shall  be  brought,  and  shall  be  conducted  throughout 
and  the  judgment  shaJl  be  enforced  as  in  a  civil  action  for  the  recovery  of  a  debt.  Should  there 
remain  in  the  hands  of  the  board  of  directors,  or  their  treasurer,  at  the  time  any  insane  person 
is  discharged,  any  money  unexpended  so  paid  by  the  guardian  or  kindred,  the  same  shall  be 
refunded;  provided,  that  the  board  of  directors  shall  not  be  required  to  refund  any  money  for  a 
fraction  of  a  month;  but  upon  the  death  of  anv  insane  person,  after  paying  the  ordinary  burial 
expenses,  the  remainder  of  any  money  reccivea  from  the  guardian,  or  on  deposit  with  the  board 
of  directors,  or  their  treasurer,  shall  be  refunded  to  the  person  or  the  persons  thereto  entitled 
on  demand.  Any  moneys  found  on  the  person  of  an  insane  person  at  the  time  of  arrest  shall 
be  certified  to  by  the  judge  and  sent  with  such  person  to  the  asylum,  there  to  be  delivered  to 
the  medical  superintendent,  who  ^hall  deliver  the  same  to  the  treasurer,  to  bo  applied  to 
payment  of  the  expenses  of  such  person  while  in  the  asylum;  but  upon  the  recovery  of  such 
insane  person  all  sums  not  exceeding  one  hundred  dollars  shall  be  returned  to  him  when  he  is 
discharged  from  the  asylum.  The  kindred  or  friends  of  an  inmate  of  the  asylum  may  receive 
such  iumate  therefrom  on  their  giving  satisfactory  evidence  to  the  judge  of  the  court  issuing 
the  commitment  that  they  or  any  of  them  are  capable  and  suited  to  take  charge  of  and  give 
proper  care  to  such  insane  person.  If  such  satisfactory  evidence  apx>ears  to  the  judge,  he  may 
issue  an  order,  directed  to  the  medical  superintendent  of  the  asylum,  for  the  removal  of  such 
person,  but  the  medical  superintendent  shall  reject  all  other  orders  or  applications  for  the  release 
or  removal  of  any  insane  person.  And  if  after  such  removal  it  is  brought  to  the  knowledge  of 
the  judge^  by  verified  statement,  that  the  person  thus  removed  is  not  cared  for  properly,  or  is 
dangerous  to  persons  or  property  by  reason  of  snch  want  of  care,  he  may  order  such  person 
returned  to  the  asylum. 

Non-residerUa  not  penmitedto  be  tdben. 

Sec.  16.  Non-residents  of  this  state,  conveyed  or  coming  herein  while  insane,  shall  not  be 
committed  to  or  supported  in  the  state  asylum  for  the  insane;  but  this  prohibition  shall  not  pre- 
vent the  commitment  to  and  temporary  care  in  said  asylum  of  persons  stricken  with  insanity 
while  traveling  or  temporarily  sojourning  in  the  state,  or  sailors  attacked  with  insanity  upon 
the  high  seas  and  first  arriving  thereafter  in  some  port  within  this  state. 

CommiUals  to. 

SEa  17.  When  a  section  of  the  asylum  provided  for  in  this  act  is  ready  for  the  accommoda- 
tion of  patients,  the  superior  judges  in  tho  counties  more  convenient  to  said  asylum  than  to  the 
asylums  at  Stockton  and  Napa,  who  are  authorized  herein  to  commit  insane  persons,  shall 
order  all  persons  thereafter  by  them  duly  examined  and  declared  insane  to  the  institution 
established  by  this  act;  but  the  superior  judges  of  this  state  may  order  the  transfer  of  any 
insane  person  committed  from  their  respective  counties,  from  one  state  asylum  to  the  other, 
upon  the  joint  recommendation  or  consent  of  the  medical  superintendents  of  each,  the  cost  of 
such  transfer  to  be  paid  by  the  guardian  or  friends  of  the  patient  transferred.. 

Levy  qf  tax/or  support  qf. 

Ssa  18.  To  carry  out  the  provisions  of  this  act,  the  state  board  of  equalization  shall  levy, 
at  the  time  other  state  taxes  are  levied,  in  the  years  eighteen  hundred  and  ninety  and  eighteen 
hundred  and  ninety-one,  a  tax  of  such  number  of  cents  on  each  of  one  hundred  dollars  value  of 
taxable  property  in  the  state  as  will  produce  a  net  sum  of  one  hundred  and  seventy-five  thou- 
sand dollars  in  each  of  said  years,  for  the  purpose  of  creating  a  special  fund,  to  be  denominated 
tlie  specisd  Mendocino  insane  asylum  fund,  and  the  assessment  and  collection  of  said  tax 
shall  be  performed  in  the  same  manner  and  at  the  same  time  as  the  ad  valorem  state  taxes  for 
other  purposes  are  assessed  and  collected. 

How  expended. 

Sec.  19.  The  money  collected  from  the  special  tax  herein  provided  shall  be  expended  in 
establishing  a  new  asylum  according  to  the  provisions  of  this  act;  providedf  if  it  be  opened 
before  tho  meeting  of  the  next  legislature,  the  maintenance  thereof  shall  be  temporarily  paid 
out  of  this  special  fund  until  other  provisions  shidl  be  made  by  law  for  its  support. 

2>M/y  qf  controller. 

Sec.  20.  The  controller  of  state  is  hereby  authorized  and  directed  to  draw  his  warrants  on  the 
treasury  of  state  in  favor  of  the  respective  directors,  on  their  requisition  upon  the  fund  hereby 
created  in  accordance  with  the  provisions  of  this  act;  provided,  not  moro  than  fifteen  thou- 
sand dollars  shall  be  drawn  at  any  one  time  for  building  purposes;  and  provided  further,  that  a 
detailed  account  of  the  expenditures  of  the  sum  previously  drawn  shall  be  filed  with  the  state 
board  of  examiners  by  saia  directors  before  the  approval  of  any  other  requistion  from  the  same 
board  of  directors  for  money  for  the  purposes  aforesaid. 

Saa  21.    This  act  shall  take  effect  from  and  after  its  passage. 

2137.    Powers  and  duties  of  directors  of  Stockton  insane  asylum. 

Sec.  2137.  The  powers  and  duties  of  the  board  of  directors  of  the  insane 
asylum  at  Stockton  are  as  follows:-— 
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1.  To  make  by-laws,  not  inconsistent  with  the  laws  of  the  state,  for  their 
own  pcovernment,  and  for  the  government  of  the  asylum. 

2.  To  hold  stated  meetings  at  the  asylum  for  the  transaction  of  business 
on  the  tenth  day  of  each  month,  except  when  the  tenth  day  of  the  month 
shall  fall  on  Saturday  or  Sunday,  and  in  such  case  the  meeting  shall  be 
held  on  the  preceding  Friday. 

3.  To  keep  a  record  of  their  proceedings  open  at  all  times  to  the  inspection 
of  any  citizen. 

4.  To  elect  a  medical  superintendent,  three  assistant  physicians,  and  a 
treasurer. 

5.  To  provide  on  the  asylum  grounds  residences,  furniture,  provisions, 
fuel,  and  lights  for  the  medical  superintendent  and  assistant  physicians  and 
their  families,  and  unfil  such  residences  are  provided,  there  shall  be  allowed 
to  each  of  the  assistant  physicians  a  sum  not  exceeding  one  hundred  and 
fifty  dollars  per  month,  for  the  subsistence  of  themselves  and  their  families. 

6.  To  make  diligent  inquiry  into  the  departments  of  labor  and  expense, 
the  condition  of  the  asylum,  and  its  property. 

7.  To  report  to  the  governor  a  statement  of  the  receipts  and  expenditures, 
the  condition,  of  the  asylum,  the  number  of  patients  under  treatment,  and 
of  such  other  matters  touching  the  duties  of  the  board  as  is  advisable. 
[Amendment  approved  March  IS,  1889;  Statutes  and  Amendments  1889, 177,] 

An  Act  to  aiUhorize  and  empower  Hie  hoard  of  trustees  qfthe  NaipasUUe  asylum  for  tJie  insane  to 
seUand  convey  a  portion  of  reed  property  situate  in  Napa  County,  in  the  state  of  California,  and 
belonging  to  said  state,  to  Napa  County,  for  the  purpose  qfa  pMic  highxoay,  and  to  sell  and  con- 
vey a  certain  other  portion  qfsaid  tract  to  an  individual  or  inditnduals. 

[Approved  March  20, 1S89;  1889,  422.] 
The  purpose  of  this  act  is  indicated  by  the  title. 

2160.  An  Act  to  amend  an  act  entitled  "An  Act  to  amend  section  eight  qfan  act  entitled  *An 
Act  to  provide  for  tJie  future  management  of  the  Napa  state  asylum  for  tfie  insane,*  approved 
March  6,  1876,  relating  to  the  resident  and  assistant  physicians,"  approved  March  17,  18^, 

[Approved  March  19, 1889.J 
Amending  act,  1887 

Section  1.  Section  eight  of  an  act  entitled  "An  Act  to  amend  section  eight  of  an  act  en- 
titled 'An  Act  to  provide  for  the  future  management  of  the  Napa  state  asylum  for  the  insane,' " 
approved  March  seventeenth,  eighteen  hundred  and  eighty-seven,  is  amended  so  as  to  read  as 
follows:  — 

Anointment  of  pftyndans,  duties,  salaries. 

Sec.  8.  The  board  of  trustees  shall  appoint  a  resident  physician  and  three  assistant  physi- 
cians, each  of  whom  shall  hold  office  for  four  years,  and  until  his  successor  is  elected  and  quali- 
fied, except  the  third  assistant  physician,  whose  term  of  office  and  qualifications  are  hereinafter 
provided  for.  The  salarv  of  the  resident  physician  shall  l)e  three  thousand  five  hundred  dollars 
per  annum,  and  of  the  first  and  second  assistant  physician  such  sum  as  may  be  fixed  by  the 
board  of  trustees,  not  exceeding  the  sum  of  two  thousand  five  hundred  dollars  each  per  annum, 
and  each  of  them  and  their  families  shall  be  furnished  room,  household  furniture,  provisions, 
fuel,  and  lights  at  and  from  the  supplies  of  the  asylum.  The  resident  physician  and  the  first 
and  second  assistant  physicians  shall  reside  at  the  asylum,  shall  be  weU  educated  and  expe- 
rience<i  physicians,  regular  graduates  in  medicine,  and  shall  have  practiced  at  least  five  years 
from  the  date  of  their  respective  diplomas,  and  shall  not  engage  in  outside  practice;  their  duties 
not  specified  in  this  act  shall  be  fixed  and  prescribed  by  the  uy -laws  of  the  board  of  trustees. 
The  third  assistant  physician  shall  be  a  regular  graduate  in  medicine;  he  shall  reside  at  the 
asylum,  shall  be  furnished  room,  household  furniture,  provisions,  fuel,  and  lights  at  and  from 
the  supplies  of  the  asylum,  and  shaU  not  engage  in  outside  practice.  His  term  of  office  shaU 
be  at  the  pleasure  of  the  board  of  trustees,  at  a  salary  to  be  fixed  by  said  board  of  trustees,  not 
to  exceed  two  thousand  dollars  per  annum. 

Sso.  2.     This  act  shall  take  effect  from  and  after  its  passage. 

2223.    An  Act  to  provide  for  certain  improvements  ajtd  repairs  at  the  Napa  state  asylum  for  the 

insane,  and  making  an  appropriation  thertfor, 
[Approved  March  16, 1889;  1889,  205.] 
This  act  appropriated  four  thousand  dollars  for  the  improving  and  laying  new  planking  and 
flooring  in  corridors  and  hallways. 
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An  Ad  to  provide  /or  the  construction  and  Jumkhing  qf  two  infirmaries  at  the  Napa  gtaU  aeytmn 

/or  the  insane,  and  making  an  appropriation  therrfor, 
[Appioyed  March  16,  1889;  1889,  209.] 
This  act  appropriated  twenty-oigbt  thousand  dollars  for  the  parpoee  indicated. 

An  Act  to  provide/or  the  maintenance,  support,  and  discharge  in  certain  eases  qf  ineane  persons  eon^ 
fined  in  the  state  asylum /or  the  insane,  and /or  the  control  and  management  qf  a  resulting  contm' 
gent/und, 

[Approved  March  19, 1889;  1880, 829.J 

Inquiry  as  to  ability  </ insane  person  to  support  himself. 

Seotion  1.  It  shall  be  the  dnty  of  the  sheriff  of  any  connty  in  this  state,  or  other  officer, 
immediately  upon  arresting  any  person  charged  with  being  insane,  to  notify  the  district  attor- 
ney of  the  county  in  which  said  arrest  is  made  of  the  fact  of  such  arrest,  and  it  shall  be  tiie 
duty  of  the  district  attorney  of  any  county  in  this  state,  at  the  time  of  the  commitment  of  an 
insane  person  to  any  state  asylum  of  this  state  for  the  insane,  by  the  judge  of  the  superior 
court  of  such  county,  to  make  diligent  inquiry  into  the  ability  of  such  insane  person  to  bear 
the  actual  charges  and  expenses  of  maintenance  and  support  for  the  time  that  such  person  may 
remain  in  the  asylum,  and  said  district  attorney  shall  forthwith  notify  the  board  of  trustees,  or 
board  of  directors,  as  the  case  may  be,  of  the  asylum  to  which  such  ihsane  person  shall  be  com- 
mitted, of  the  result  of  such  inquiry. 

Application /or  appointment  o/ guardian. 

'  sBO.  2.  In  case  such  insane  person  shall  be,  or  shall  thereafter  become,  the  owner  of  prop- 
erty, real,  personal,  or  mixed,  it  shall  be  the  duty  of  the  district  attorney  of  the  countv  from 
which  such  person  shall  have  been  committed,  in  case  such  insane  person  has  no  general  guar- 
dian, to  apply  to  the  judge  of  the  superior  court  making  the  order  of  commitment,  for  the  ap- 
pointment of  agenend  guardian  of  the  person  and  estate,  or  either,  of  such  insane  person;  such 
application  and  appointment  to  be  made  in  the  maimer  as  provided  by  the  codes  of  tills  state 
for  the  application  for  appointment  and  appointment  of  guardians  of  infants  a^d  incompetent 
persons. 

Hearing  qf  appilkation, 

Sio.  3.  At  the  hearine  of  such  application  witnesses  may  be  subpoenaed  as  in  civil  cases,  and 
examined  under  oath  to  determine  the  character  and  value  of  the  properly  of  such  insane  per- 
son. Upon  proof  of  the  existence  of  property  —  real,  personal,  or  mixed — belonging  to  such 
insane  person,  the  judge  or  court  hearing  the  application  shall  appoint  a  general  guardian  of 
the  person  and  estate,  or  either,  for  such  person,  who  shall  be  subject  to  all  the  provisions  of 
the  codes  and  general  laws  of  this  state  in  relation  to  guardians  in  other  cases,  as  far  as  the 
same  may  be  applicable.  If  at  any  time  there  ia  not  sufficient  money  in  the  hands  of  the  guar- 
dian to  pay  the  cost  of  the  maintenance  and  support  of  said  insane  person,  as  hereinafter  pro- 
vided, and  said  insane  person  has  other  property,  the  judse  of  saia  superior  court,  or  court, 
shall,  upon  the  application  of  the  guardian,  or  in  case  he  shall  neglect  to  apply,  of  the  president 
of  the  board  of  oirectors  or  board  of  trustees,  as  the  case  may  be,  of  the  asylum  to  which  such 
insane  person  has  been  committed  or  removed,  order  a  sale  of  the  property  of  such  insane  per- 
son, or  so  much  thereof  as  may  be  necessary  to  pay  the  charges  and  expenses  of  maintaining 
and  supporting  such  insane  person  at  said  asylum,  said  order  to  direct  what  property  shall  be 
sold.  Such  sale  to  be  made  in  the  manner  provided  in  the  codes  of  this  state  tor  the  sale  of 
property  and  estates  of  deceased  persons. 

Chiardiantopay. 

Sbo.  4.  from  the  proceeds  of  such  sale,  or  from  such  other  funds  as  the  guardian  may  have 
belonging  to  such  insane  person,  he  shall  pay  to  the  board  of  trustees  or  board  of  directors,  as 
the  case  may  be,  of  the  asylum  to  which  such  insane  person  has  been  committed,  or  to  which  he 
or  she  may  have  been  removed,  the  sum  per  month  fixed  upon  by  them  quarterly  in  advance  for 
the  maintenance  and  support  of  such  insane  person;  and  he  shall  also,  out  of  the  proceeds  of 
such  sale  or  such  other  funds  as  he  may  have  belonging  to  such  insane  person,  pay  for  such 
dotiiing  as  the  medical  superintendent  or  resident  physician  of  such  asylum  shall  from  time  to 
time  furnish  to  such  insane  person. 

Bond  o/ guardian, 

Sio.  5.  The  guardian  of  such  insane  person  shall  give  a  bond,  with  two  good  and  sufficient 
sureties,  payable  to  the  board  of  trustees  or  board  of  directors,  as  the  case  may  be,  of  the 
asylum  to  which  such  insane  person  has  been  committed  or  removed,  and  approved  by  the 
judge  of  said  superior  court  for  the  faithful  performance  of  his  duties  as  such  guardian. 

Secretary  </  state  to  /umish  blank  bonds. 

Seo.  6.  The  secretary  of  state,  under  the  advice  and  instruction  of  the  attorney-general, 
shall  have  printed  and  furnish  such  blank  bonds  as  are  required  by  this  act  to  the  several 
superior  courts  of  this  state. 

Prosecution /or  breach  qf  bond. 

Seo.  7.  A  breach  of  any  bond  provided  for  in  this  act  may  be  prosecuted  by  the  board  of 
trustees  or  board  of  directors,  as  tne  case  may  be,  of  the  asylum  to  which  such  insane  person  has 
been  committed  or  removed,  in  their  own  names,  in  the  superier  court  of  anv  county  in  this 
state,  in  which  any  one  of  the  obligors  may  reside,  and  in  which  the  action  snail  be  urought, 
and  shall  be  conducted  throughout*  and  the  judgment  therein  enforced,  as  in  a  civil  action  for 
the  recovery  oi  a  debt, 
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Kindrtd  to  swpjpori  indigent  insane, 

Sso.  8. '  If  indigent  insane  penonB  have  kindred  of  degree  of  husband,  wife,  children  other 
than  minors,  father,  or  mother,  living  within  this  state,  oi  sufficient  pecuniary  ability,  who  are 
otherwise  liable,  such  kindred,  in  the  order  above  named,  shall  support  such  indigent  insane 
person  by  paying  to  the  board  of  directors  or  board  of  trustees,  as  the  case  may  be,  of  the 
asylum  to  wMch  such  insane  person  has  been  committed  or  removed,  the  sum  per  month  fixed 
on  by  them,  quarterly  in  advance,  for  the  maintenance  and  support  of  such  indigent  insane 
person,  and  such  kindred,  in  the  order  above  named,  shall  also  pay  for  the  clothing  as  the  resi- 
dent physician  of  such  asylum  shall  from  time  to  time  furnish  to  such  indigent  insane  person. 

Action  may  be  brought  for  failure  qf  kindred  to  comply. 

Sec.  9.  For  a  failure  to  perform  the  duty  devolving  upon  such  kindred  under  the  provisions 
of  this  act,  an  action  may  be  brought  by  the  board  of  trustees  or  board  of  directors,  as  the  case 
may  be,  of  the  asylum  to  which  such  insane  person  has  been  committed  or  removed,  in  their 
own  names,  against  said  kindred,  in  the  order  above  named.  Such  action  may  be  prosecuted 
in  the  superior  court  of  any  county  in  this  state  in  which  said  kindred,  or  either  of  them,  may 
reside,  and  in  which  the  action  shall  be  brought,  which  action  shall  be  conducted  throughout, 
and  the  judgment  therein  enforced,  as  in  a  civil  action  for  the  recovery  of  a  debt. 

Money  rrfunded  on  discharge  qf  patient, 

Seo.  10.  Should  there  remain  in  the  hands  of  the  board  of  trustees  or  board  of  directors, 
as  the  case  may  be,  of  any  asylum  for  the  insane,  or  in  the  hands  of  their  treasurer,  at  the  time 
any  insane  person  is  discharged,  any  money  unexpended,  so  paid  by  the  ffuardian  or  kindred, 
the  same  shall  be  refunded;  provided,  that  the  board  of  trustees,  or  board  of  directors,  as  the 
case  mav  be,  of  said  asylums,  shall  not  be  required  to  refund  any  money  for  a  fraction  of  a 
month;  but  upon  the  death  of  an>[  insane  person,  after  payins  the  ordinary  burial  expenses, 
the  remainder  of  any  moneys  received  from  the  guardian  or  Kindred,  or  on  deposit  with  the 
board  of  directors  or  board  of  trustees,  as  the  case  may  be,  of  such  asylum,  or  on  deposit  with 
their  treasurer,  shall  be  refunded  to  the  person  or  persons  thereto  entitled,  on  demand.  Any 
moneys  found  on  the  person  of  any  insane  person  at  the  time  of  arrest  shall  be  certified  to  by 
the  judge,  and  sent  with  such  person  to  the  asylum,  there  to  be  delivered  to  the  treasurer  of 
the  board  of  directors  or  board  of  trustees,  as  the  case  may  be,  of  such  asylum,  to  be  applied 
to  the  payment  of  the  expenses  of  such  person  while  in  the  asylum,  but  upon  the  recovery  of 
such  person,  all  sums  remaining,  after  deducting  such  expenses,  shall  be  retomed  to  such  per- 
son when  discharged  from  the  asylum. 

Money  so  received  to  be  kept  separate. 

SEa  11.  All  moneys  belonging  to  the  state  received  b^  the  board  of  directors  or  board  of 
trustees,  as  the  case  may  be,  of  any  state  asylum  for  the  msane,  other  than  that  appropriated 
by  the  state,  shall  be  kept  by  said  board  in  a  separate  fund,  to  be  known  as  the  contingent 
fund,  and  the  same  shall  oy  the  said  board  be  expended  at  such  times  and  in  such  manner  as 
to  the  said  board  appears  for  the  best  interest  of  such  asylum,  and  for  the  improvement  thereof, 
and  of  the  grounds  and 'buildings  therewith  connected.  A  full,  strict,  and  itemized  account  of 
all  such  receipts  and  expenditures  shall  be  included  in  the  biennial  report  of  said  board. 

When  inmate  may  be  delivered  to  care  qf  others. 

Sec.  12.  The  kindred,  guardian,  or  friends  of  an  inmate  of  any  state  asylum  for  the  insane 
mav  receive  such  inmate  uierefrom  on  their  giving  satisfactory  evidence  to  the  judge  of  the 
acfAt  issuing  the  commitment  that  they  or  any  of  them  are  capable  and  suited  to  take  care  of 
and  give  proper  care  to  such  insane  person,  and  give  protection  against  any  of  his  acts  as  an 
insane  person.  If  such  satisfactory  evidence  appear  to  the  court  or  judge,  he  may  issue  an 
order  directed  to  the  medical  superintendent  or  resident  physician,  as  the  case  may  be,  of  such 
asylum,  for  the  removal  of  such  person;  but  the  medical  superintendent  or  resident  physician, 
as  the  case  may  be,  shall  reject  all  other  orders  or  applications  for  the  release  or  removal  of 
any  insane  person,  except  the  order  of  a  court  or  judge  on  proceedings  in  habeas  corpus;  and 
if  after  such  removal,  it  is  brought  to  the  knowled^^e  of  the  judge  by  verified  statement  that  the 
person  tiius  removed  is  not  cared  for  properly,  or  is  dangerous  to  persons  or  property  by  reason 
of  such  want  of  care,  the  judge  may  order  such  person  returned  to  the  same  asylum. 
Act  construed. 

Ssa  13.  This  act  shall  not  be  so  construed  as  to  invalidate  any  existing  claim  occurring 
under  the  provisions  of  any  prior  statute  in  conflict  with  the  provisions  of  this  act. 

Sec.  14.    All  acts  in  conmct  with  the  provisions  of  this  act  are  hereby  repealed. 

Ssa  15.    This  act  ishall  take  effect  immediately. 

8287.    An  Act  to  provide/or  certain  improvements  at  the  deaf,  dmnby  amd  blind  asyUtm. 

[Approved  March  4, 1887;  1887, 16. J 
The  act  appropriated  thirty-four  thousand  five  hundred  doUi^s  for  the  purpose  indicated. 

An  Act  toprovide  improvements  for  the  deaf,  dumb,  and  bSnd  asyUmi,  and  making  an  appropriation 

for  the  same, 

[Approved  March  16, 1889;  1889, 802.1 

The  act  appropriated  seventy-nine  thousand  five  hundred  dollars  for  the  purpose  indicated. 

8805.    An  Act  to  provide  for  the  removal  qf  the  mineral  cabinet  from  the  state  library, 

[Approved  March  9, 1887;  1887, 74.] 
Act  provided  for  appointment  by  governor  of  three  trustees  to  select  place  in  the  Crocker 
art  gallery  for  the  mineral  cabinet. 
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Notes  ov  Decisions  Affuoablb  to  Seotion  2348. 

2848.  Waters  as  public  ways. — The  the  state  to  autboruo  the  constniction  of 
navigable  streams  of  the  state  are  public  high-  bridges  over  navigable  streams:  Peoj^  ex  reL 
ways,  and  are  for  the  nse  of  the  people  of  the  Harbor  Comminahnera  v.  Potrero  etc  N.  /?.  Co., 
state. .  Any  unanl^orized  obstruction  or  in-  67  Id.  166.  The  rights  of  the  state  under  the 
terference  with  these  streams  by  a  private  in-  grant  of  September  28,  1850,  do  not  depend 
dividual  is  a  public  nuisance,  whicn  may  be  upon  nor  are  they  limited  by  the  decisions  of 
enjoined  upon  application  of  the  attorney-gen-  the  state  courts  with  respect  to  controversies 
eral  in  the  name  of  the  people  of  the  state:  upon  the  public  lands  of  the  United  States: 
Peoplev.  Gold  Run  Ditchand  Mining  Co,,QQCal,  Lux  v.  Hoggin,  69  Id.  255.  The  navigable 
138.  Upon  the  admission  of  California  into  the  waters  of  the  straits  of  Carquinez  adjoining  the 
Union,  the  state  became  vested  with  all  the  permanent  water-front  of  the  city  of  Benicia  as 
rights,  sovereignty,  and  jurisdiction  in  and  established  by  the  act  of  March  21,  1868,  are  a 
over  navigable  waters  and  the  soils  under  them  public  highway;  and  an  owner  of  land  the 
which  were  possessed  by  the  original  states  boundary  of  which  forms  a  part  of  the  water- 
after  the  adoption  of  the  constitution  of  the  front  has  a  vested  right  of  free  access  to  such 
United  States:  Lux  v.  Haggin,  69  Id.  235.  highway,  of  which  he  cannot  be  deprived  with- 
Thi^  however,  does  not  impair  the  power  of  out  compensation:  Shirley  v.  Bishop,  67  Id.  543. 

An  Act  authorizing  the  boards  of  supervisors  qfthe  several  counties  of  this  state  to  declare  innamgable 

streams  hightoays  /or  the  fioaJtxng  of  logs  and  Umber,  and  provide  for  the  improvement  and  use  <^ 

ike  same, 

[Apprpved  March  7, 1889.J 

Boards  of  supervisors  may  declare  innavigable  streams  public  Idghways  for  certcun  purposes. 

Secttion  1.  Upon  application  of  any  individual,  association,  or  corporation  interested,  the 
board  of  supervisors  of  any  county  of  this  state  may,  by  ordinance,  declare  all  or  any  portion 
of  any  river  or  stream  lying  within  the  county  which  has  not  been  declared  by  law  to  be  navi- 
gable, and  which  is  not  in  fact  navigable  for  commercial  purposes,  to  be  a  public  highway  for  the 
noating  and  transportation  of  logs,  timber,  and  lumber,  and  the  same  shall  thereupon  become 
and  be  a  public  nigh  way  for  such  purpose,  subject  only  to  the  reservations  hereinafter  con- 
tained; and  the  board  may  also,  at  the  same  time  or  at  any  time  thereafter,  direct  the  widening, 
deepening,  straightening,  removing  obstructions  from,  building  of  dams  and  booms  in,  and 
otherwise  improving  such  streams  as  may  be  necessary  to  render  the  same  fit  and  suitable  for 
the  purpose  mtended,  and  enter  into  contracts  for  the  performance  of  such  work  according  to 
law. 

Purchase  or  condemnation  <f  lands  hy  hoards  qf  supervisors. 

Seo.  2.  In  case  any  owner  of  land  adjacent  to  or  across  which  such  stream  flows  does  not 
consent  to  the  use  of  the  stream  for  such  purpose,  and  the  making  of  the  improvements  directed, 
with  the  right  to  pass  along  the  banks  of  the  stream  for  the  purpose  of  doing  the  work,  and 
keeping  the  same  m  repair,  and  properly  superintending  and  managing  the  use  of  such'  highway 
for  the  purpose  intended,  and  the  taking,'  at  a  fair  rate  of  compensation,  of  such  timber  and 
other  materials  along  the  bed  and  banks  of  the  stream  as  may  be  necessary  for  the  construction 
and  repair  of  the  improvements,  and  grant  the  same  to  the  county  by  suitable  instrument  in 
writing,  on  application,  the  board  of  supervisors  may  contract  for  and  purchase  any  or  all'  of 
such  rieh1»;  or  if  the  same  cannot  be  purchased  at  a  satisfactory  price,  may  authorize  proceed- 
ings to  DC  commenced  in  the  name  of  the  county  to  condemn  and  procure  the  same  in  the  man- 
ner directed  by  title  seven,  part  three,  of  the  Code  of  Civil  Procedure. 

Right  qf  supervisors  to  contract  to  lease  such  highway. 

Seo.  3.  Instead  of  itself  securing  the  various  rights,  and  making  the  improvements  neces- 
sary, the  board  may  enter  into  a  contract  with  any  corporation,  association,  or  individual, 
leasing  the  use  of  such  highway,  with  the  right  to  collect  tolls  for  the  rafting,  floating,  and 
booming  of  logs,  timber,  and  lumber  thereon,  at  rates  of  toll  for  transporting  and  for  booming  to 
be  fixed  by  the  board,  for  a  period  of  years  from  the  completion  of  the  work,  to  be  fixed  by  the 
board,  in  consideration  of  an  agreement  in  such  contract  to  be  contained  that  the  lessee  will 
secure  the  right  of  wav,  and  other  necessary  rights,  from  land-owners,  and  make  all  improve- 
ments necessary  for  the  successful 'carrying  on  of  the  business  and  use  of  the  stream  for  the 
purpose  intended,  without  any  expense  to  the  county,  and  keep  the  same  in  good  repair  during 
the  period  of  such  lease. 

Bonds  qf  lessee, 

Seo.  4.  Within  twenty  days  from  the  making  of  such  contract,  and  before  the  same  shall  go 
into  effect,  the  lessee  shall  enter  into  a  bond  in  such  sum  as  may  be  fixed  by  the  board,  and 
with  sureties  approved  by  the  board,  conditioned  for  the  faithful  performance  of  the  covenants 
and  agreements  on  the  part  of  the  lessee  in  such  contract  containecl. 

Power  qf  lessee  to  condemn  and  secure  right  qfway. 

Seo.  5.  Such  lessee  shall  have  power  to  proceed  in  the  name  of  the  county  to  condemn  and 
secure  the  right  of  way,  and  other  rights  and  privileges  referred  to  in  section  two  of  this  act, 
in  the  manner  directed  by  the  provisions  of  title  seven^  part  three,  of  the  Code  of  Civil 
Procedure. 

Privileges  qf  lessee. 

Sec.  6.  Such  lessee  during  the  term  of  such  lease  shall  receive  and  float,  or  allow  to  be 
floated,  in  such  stream,  all  floatable  loss,  timber,  and  lumber  that  may  be  offered  for  transpor- 
tation therein  by  any  person;  provided,  the  same  be  plainly  marked  with  a  distinctive  mark, 
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and  shall  have  the  right  to  charge  and  collect  for  its  own  nse  tolls  therefor,  and  for  booming 
the  same,  at  rates  fixed  by  the  board  of  snpervisors,  and  inserted  in  the  lease,  and  shall  have  a 
lien  thereon  for  sach  tolls,  which  may  be  enforced  in  the  maimer  provided  in  section  three 
tliousand  and  fifty-two  of  the  Code  of  Civil  Procedure. 

Duty  q/*  lessee  on  expiration  qf  kas^ 

Seo.  7.  Upon  expiration  of  the  lease,  snch  lessee  shall  turn  the  property,  with  all  improve- 
ments, over  to  the  county  in  good  repair. 

Contiruction  qf^  acL 

Ssa  8.  This  act  shall  not  be  construed  as  repealing  an^  existing  law  of  this  state  upon  the 
subject  to  which  it  relates,  not  inconsistent  with  its  provisions. 

Sec.  9.    This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  provide  for  the  appointment  qf  an  examining  commiseion  on  rivers  and  ha/rbors,  defining 

their  dttHes  and  powers,  and  prescribing  thexr  compensaiion, 

[Approved  March  19, 1889.1 
Appointment  qf  engineers. 

Section  1.  The  governor  of  the  state,  within  thirty  da^s  after  the  passage  of  this  act, 
shall  appoint  t^ree  competent  engineers  in  good  standing  m  their  profession,  to  be  known 
and  called  the  examining  commission  on  rivers  and  harbors.  The  persons  so  appointed  shall 
hold  office  until  the  first  day  of  January,  eighteen  hundred  and  ninety-one.  In  case  any 
vacancy  may  arise  in  such  commission  from  any  cause,  the  governor  shall  immediately  fill 
such  vacancy  by  appointment. 

Oathofoffijce, 

Seo.  2.  Each  of  said  commissioners  shall,  before  entering  upon  the  discharge  of  his  duties, 
take  and  subscribe  an  oath  of  office.  The  said  commission  shall  organize  by  electing  a  president 
and  secretary. 

Duty  of  commission. 

Seo.  3.  The  said  commission  shall  make  a  full  and  careful  examination  into  the  condition  of 
the  Sacramento  and  San  Joaquin  rivers,  and  such  other  rivers  and  streams  as  they  may  select 
for  that  purpose.  They  shall  determine  what  steps  are  necessary  for  the  rectification  and 
improvement  of  such  rivers  and  streams,  and  shall  make,  or  cause  to  be  made,  all  such 
necessary  and  proper  surveys,  examinations,  maps,  designs,  drawings,  estimates,  specifications, 
and  exhibits  as  will  enable  the  Congress  of  the  United  States  to  clearly  understand  the  condi- 
tion of  such  rivers,  and  the  cost  and  expense  of  properly  rectifying  and  improving  the  same. 
The  said  commission  shall,  whenever  requested  by  the  governor,  s&o  make  an  examination  for 
a  similar  purpose  into  such  harbors  as  tney  may  be  so  required  to  examine.  Said  commission 
shall  have  power  to  employ  such  persons  at  such  compensation  as  they  may  deem  proper,  as 
surveyors  or  assistants  in  any  of  the  work  herein  above  specified. 

Smortqf. 

Seo.  4.  The  said  commission  shall  make  a  full  report  on  or  before  the  first  day  of  October, 
eighteen  hundred  and  ninety,  to  the  governor,  on  the  matters  herein  specified,  which  said 
report  shall  be  in  such  form  and  contain  such  csdculations,  specifications,  and  estimates  as  that 
it  may  be  to  Congress  as  the  basis  of  an  appropriation  by  Congress  for  the  improvement  of  the 
Sacramento  and  San  Joaquin  rivers,  and  other  navigable  streams  of  the  state,  and  of  such  bays 
and  harbors  as  may  have  oeen  examined  by  said  commission  as  herein  provided.  The  superin- 
tendent of  state  printing  shall  print  and  publish  as  many  copies  of  said  report  and  exhibits  as 
may  be  ordered  by  the  governor. 

Salaries. 

Seo.  5.  Each  member  of  the  said  commission  shall  receive  a  salary  of  two  thousand  four 
hundred  dollars  per  annum,  payable  monthly,  and  his  traveling  expenses  while  engaged  in  the 
performance  of  official  duties.  Said  salary  and  expenses  to  be  paid  out  of  any  money  in  the 
state  treasury  not  otherwise  appropriated. 

Ssa  6.    This  act  shall  take  CTfect  and  be  in  force  from  and  after  its  passage. 

. 

2476.  An  act  to  improve  harbor  of  Humboldt  Bay  was  approved  March  9,  1887;  Stat- 
utes 1887,  59. 

3491.     An  Act  to  provide  for  the  appointment  qf  pilots,  and  definvM  their  duties  and  compensation 

at  the  port  of  Wilmington  and  bay  qfSan  Pedro. 

[Approved  March  19, 1889;  1889, 416.J 
Appointment  ofpUots. 

SxoTiON.  1.  It  shall  be  the  duty  of  the  governor  to  appoint  not  more  than  two  persons, 
residents  of  San  Pedro^  as  pilots  for  the  port  of  Wilmington  and  bay  of  San  Pedra 

Quaiifications. 

Ssa  2.  No  person  shall  be  appointed  a  pilot  who  is  not  a  citizen  of  the  United  States,  over 
twenty-one  years  of  age,  with  a  practical  knowledge  of  the  management  of  sailing  vessels,  and 
of  the  location  and  £stanoes  of  the  several  shoals,  bars,  rocks,  points  of  land,  lighthouses, 
baojrs,  and  fog  signals  of  the  port  of  Wilmington  and  bay  of  San  Pedro. 

Sbo.  3.  It  shall  be  the  duty  of  every  pilot  of  a  vessel  upon  arriving  in  the  bay  of  San  Pedro 
to  have  the  vessel  safely  moored  as  the  m'^ster  may  direct. 
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Carried  to  sea  against  Ma  wiU, 

Sbg.  4.  Every  pilot  carried  to  sea  against  his  ivill,  when  a  pilot  boat  is  in  attendance  to  re- 
ceive him,  shall  be  entitled  to  receive  the  sum  of  eight  dollars  a  day  while  absent,  which  snm 
may  be  recovered  from  the  master  or  the  owner  of  the  vessel  taking  him  away;  provided^  the 
amount  herein  allowed  to  be  recovered  shall  in  no  case  exceed  one  thousand  dollars. 

Jiemovals.  * 

Sbg.  5.  Any  pilot  may  be  removed  by  the  governor,  and  deprived  of  his  commission  before 
its  expiration  for  the  following  causes:  — 

First — For  refusing  to  exhu)it  his  commission  when  requested  to  do  so  by  the  master  of  any 
vessel  he  m^  have  boarded. 

Second — For  intoxication,  either  occasional  or  habitual,  whether  the  same  be  while  in  charge 
of  a  pilot-boat  or  at  any  other  time. 

TfUrd  —  For  negligently,  ignorantly,  or  willfully  runnins  any  vessel  on  shore,  or  otherwise 
rendering  her  liable  to  serious  injury;  and  any  pilot  who  snail  be  deprived  of  Ins  commission 
for  causes  specified  in  this  subdivision  shall,  in  the  discretion  of  the  governor,  be  dedared  to  bo 
ineligible  for  future  appointment  under  this  act. 

Fourth — For  being  aosent  from  the  port  of  Wilmington  and  bay  of  San  Pedro  for  more  than 
thirty  days,  except  when  prevented  by  sickness  from  performing  his  duties. 

Piloting  without  license, 

Seo.  6.  Any  person  not  the  master  or  owner,  and  not  holding  a  commission  as  pilot,  who 
shall  pilot  any  vessel  into  or  out  of  the  harbor  of  Wilmington  or  bay  of  San  Pedro,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  m  any  court  of  competent  jurisdic- 
tion shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  not 
exceeding  ninety  days. 

LiabiUtyfor  piloiage/ees. 

Sbo.  7.  AH  vessels,  their  tackle,  apparel,  and  furniture,  and  the  master  and  owner  of  such 
vessels,  shall  be  jointly  and  severally  liable  for  pilotage  fees,  to  be  recovered  in  any  court  of 
competent  jurisdiction. 

Rights  of  pilots  to  prtference.  • 

Seo.  8.  When  two  pilots  offer  their  services  to  a  vessel  outside  of  a  line  from  Point  Firmin 
lighthouse  and  the  southeast  end  of  the  twenty-six  fathoms  bank,  the  pilot  first  offering  his 
services  shall  have  the  preference,  and  if  the  master  of  any  vessel  shall  refuse  to  observe  such 
preference,  and  to  take  the  pilot  first  offering  his  services  on  board  as  pilot,  the  master,  the 
vessel,  her  appurtenances,  and  furniture  shall  be  jointly  and  severally  liable  to  the  pilot  en- 
titled to  the  preference  for  one  half  of  the  pilotage  fees  he  would  have  been  entitled  to  claim  had. 
his  services  been  accepted.  - 

Rates  of  pilotage* 

Seo.  9.  The  foHowinff  shall  be  the  rates  of  pilotage  into  and  out  of  the  bay  of  San  Pedro,  at 
the  outer  anchorage;  All  vessels  under  five  hundred  tons,  five  dollars  per  foot  draught;  all  ves* 
sels  over  five  hundred  tons,  ten  cents  per  ton  for  each  and  every  ton  sross  registered  tonnaee. 
For  all  vessels  engaged  in  the  whaling  or  fishing  trade,  the  rate  of  pilotage  shall  be  one  dollar 
per  foot  drauffht.  When  a  vessel  is  spoken,  and  the  services  of  a  pilot  are  declined,  the  pilot 
shall  be  entitled  to  one  half  piloti^e  rates.  All  vessels  engaged  in  the  coasting  trade  between 
ports  of  the  United  States  on  the  Pacific  coast  shall  be  exempted  from  all  charges  for  pilotage, 
unless  a  pilot  shall  actually  be  employed.  All  vessels  over  five  hundred  tons  gross  register  shSl, 
when  piloted  into  or  out  of  the  narbor  of  San  Pedro  or  Wilmington  over  the  bar,  adjoining 
Dead  Man's  Island,  pay  pilotage  rates  as  follows:  Five  dollars  per  foot  draught,  and  five  cents 
per  ton  for  each  ton  gross  registered  tonnage. 

Seo.  10.    This  act  shall  taSe  effect  immediately. 

2622.     Office  hours  of  harbor  commiaaioners*  office. 

Sec.  2522.  The  secretary  must  keep  the  office  of  the  board  open  every  day, 
legal  holidays  excepted,  from  nine  o'clock,  A.  M.,  till  four  o'clock,  p.  m.  He 
shall  safely  keep  and  be  responsible  for  all  moneys  paid  into  the  office,  and 
for  all  the  books  and  papers  of  the  board,  attend  their  meetings,  and  keep  a 
perfect  record  of  their  proceedings,  with  the  names  of  the  commissioners 
present  thereat.  He  must  keep  in  proper  books  an  account  of  all  moneys 
received  and  paid,  and  on  or  before  the  fifth  day  of  each  month  must  ^end  to 
the  state  controller  a  statement  thereof,  under  oath,  for  the  preceding  month, 
showing  the  sources  from  which  such  moneys  were  received,  and  the  purposes 
for  which  they  were  paid,  and  must  also  report  to  the  controller  the  amount 
paid  to  the  state  treasurer  for  the  month  covered  by  such  statement.  He 
must  enter  daily,  in  proper  wharf-books,  the  returns  made  by  the  wharfingers 
and  collectors,  and,  on  the  last  day  of  each  month,  settle  the  accounts  of  each 
of  them,  and  balance  the  said  books  as  soon  as  possible  thereafter.    When 
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money  is  received  from  any  source,  he  must  retain  a  stub  corresponding  in 
number,  date,  and  amount  with  the  receipt  given  therefor,  and  he  must  re- 
quire the  person  paying  it  to  sign  said  stub.  He  must  record,  at  length,  all 
contracts  and  agreements  made  by  the  board,  and  keep  a  record  of  all  per- 
sonal property  purchased,  and  its  cost;  and  in  case  any  be  sold,  the  name  of 
the  purchaser,  date  of  sale,  and  the  price  received  therefor.  Before  entering 
on  the  duties  of  his  ofiBce,  he  must  give  an  official  bond  in  the  sum  of  fifty 
thousand  dollars,  and  take  and  subscribe  an  official  oath.  Said  bond  must 
be  approved  by  the  board,  by  written  indorsement  thereon,  and  be  filed  with 
such  oath  in  the  office  of  the  secretary  of  state.  The  assistant  secretary  shall 
attend  at  the  office  during  office  hours,  and  must  perform  such  service  as  may 
be  required  of  him  by  the  secretary  or  the  board.  Before  entering  on  the 
duties  of  his  office,  he  must  give  an  official  bond  in  the  sum  of  twenty  thou- 
sand dollars,  and  take  and  subscribe  an  official  oath.  Said  bond  must  be 
approved  by  the  board,  by  written  indorsement  thereon,  and  be  filed  with 
such  oath  in  the  office  of  the  secretary  of  state.  The  attorney  shall  attend  to 
the  prosecution  and  defense  of  all  suits,  and  render  such  legal  service  as  may 
be  required  of  him  by  the  board.  The  chief  engineer  must  prepare  such 
plans  and  specifications  as  the  board  may  direct,  and  if  adopted  and  the 
work  ordered  by  the  board  to  be  done,  must  superintend  its  construction. 
He  must  give  constant  attention  to  the  condition  of  the  seawall  and  thorough- 
fare, of  the  sheds,  wharves,  piers,  and  landings,  of  the  streets  or  parts  thereof 
under  the  jurisdiction  of  the  board,  and  when  repairs  are  needed,  must  forth- 
with report  to  the  board,  in  writing,  their  nature  and  extent,  and  if  ordered 
by  the  board,  must  have  the  same  done  at  once.  He  must  keep  himself  in- 
formed as  to  the  depth  of  water  in  the  various  docks  and  slips,  and  report  to 
the  board,  from  time  to  time,  what  dredging  is  required.  He  must  keep  a 
register,  properly  indexed,  showing  the  date,  place,  and  character  of  every 
piece  of  work  done  and  dock  dredged,  when  begun  and  when  finished,  with 
proper  descriptions  and  drawings.  He  must  take  and  subscribe  an  official 
oath,  and  give  a  bond  in  the  sum  of  ten  thousand  dollars,  to  be  approved  by 
the  board  by  written  indorsement  thereon.  Said  bond  and  oath  must  be  filed 
in  the  office  of  the  board.  The  chief  wharfinger  must  station,  berth,  and  reg- 
ulate the  position  of  vessels  in  the  docks  and  harbor,  and  cause  them  to  re- 
move from  time  to  time,  and  from  place  to  place,  as  the  general  convenience, 
safety,  and  good  order  may  require.  Subject  to  such  regulation,  he  must 
assign  berths  to  vessels  in  the  order  of  their  application  after  entering  the 
harbor.  He  must  supervise  the  wharfingers,  and  report  to  the  board  all 
cases  of  failure  to  perform  their  duties,  and  require  all  ship-masters,  con- 
signees, pilots,  and  masters  of  tow-boats  to  conform  to  the  regulations  of  the 
board.  He  must  require  the  docks,  slips,  wharves,  piers,  and  other  premises 
under  the  jurisdiction  of  the  board,  to  be  kept  free  of  all  obstructions,  and 
when  parties  fail  to  obey  his  order  to  remove  the  same,  he  must  forthwith 
report  the  fact  to  the  board,  and  execute  their  order  in  relation  thereto.  He 
must  take  and  subscribe  an  official  oath,  and  give  such  official  bond  as  the 
board  may  require,  subject  to  their  approval,  to  be  indorsed  thereon.  Said 
bond  and  oath  must  be  filed  in  the  office  of  the  board.  The  wharfingers  shall 
have  supervision  of  the  wharves  to  which  they  are  assigned,  and  must  require 
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the  regulations  of  the  board  and  orders  of  the  chief  wharfinger  to  be  respected 
and  obeyed,  and  good  order  be  preserved  thereon.  The  collectors  must  col- 
lect the  revenues  in  such  manner  as  the  board  may  direct,  and  must  daily 
account  for  and  pay  all  moneys  into  the  office.  The  wharfingers  and  collec- 
tors must  each  take  and  subscribe  an  official  oath,  and  give  such  official  bond 
as  the  board  may  require,  subject  to  their  approval,  to  be  indorsed  thereon; 
said  bond  and  oath  to  be  filed  in  their  office.  All  the  above-named  officers 
must  perform  such  other  duties  pertaining  to  their  positions  as  the  board  may 
from  time  to  time  prescribe.  The  board  may,  in  its  discretion,  employ  an 
assistant  to  the  chief  engineer,  an  assistant  to  the  chief  wharfinger,  a  draughts- 
man, a  superintendent  of  dredgers,  and  such  men  on  the  dredgers,  scows» 
tow-boats,  and  fire-boats,  and  in  doing  urgent  repairs,  as  they  deem  advisable, 
and  prescribe  their  bonds,  duties,  and  compensation;  such  employees  shall 
hold  their  positions  and  be  removable  at  the  pleasure  of  the  board ;  but  no 
officer  or  employee  of  the  board  shall  be  removed  or  otherwise  prejudiced  for 
refusing  to  contribute  to  any  political  fund,  or  to  render  any  political  service; 
nor  shall  the  board,  collectively  or  individually,  use  their  official  influence 
to  coerce  the  political  action  of  any  such  officers  or  employees.  Nor  shall 
the  state  dredgers  be  employed  to  dredge  slips  not  under  the  control  of  the 
state,  nor  private  work  of  any  character.  [Amendinent  approved  March  ^1, 
1887;  Statutes  and  Amendments  1887 y  222,"] 

2624.   Harbor  commissioners  to  Tiave  charge  of  water-front — Duties  of 

Sec.  2524.  The  commissioners  shall  have  possession  and  control  of  that 
portion  of  the  bay  of  San  Francisco,  together  with  all  the  improvements, 
rights,  privileges,  easements,  and  appurtenances  connected  therewith,  or  in 
any  wise  appertaining  thereto,  for  the  purposes  in  this  article  provided  (ex- 
cepting such  parcels  thereof  as  are  held  by  the  lessees,  or  their  assigns,  or 
valid  leases,  which  parcels  so  held  it  is  hereby  made  tbe  duty  of  the  com- 
missioners to  take  possession  of,  together  with  the  improvements  thereon,  as 
soon  as  said  leases  terminate,  and  also  to  see  that  the  lessees,  or  their  suc- 
cessors or  assigns,  do  not  exercise  rights  and  privileges  that  are  not  conferred 
by  said  leases),  bounded  as  follows,  to  wit:  Commencing  at  the  point  where 
the  easterly  line  of  the  Presidio  Reservation  intersects  the  water-line  front,  as 
established  by  the  board  of  state  tide-land  commissioners;  thence  easterly 
along  said  water-line  front  to  the  center  of  Webster  Street;  thence  southerly 
along  the  center  of  Webster  Street  to  the  center  of  Lewis  Street;  thence 
easterly  along  the  center  of  Lewis  Street  to  the  center  of  Polk  Street;  thence 
southerly  along  the  center  of  Polk  Street  to  the  center  of  Tonquin  Street; 
thence  easterly  along  the  center  of  Tonquin  Street  to  the  center  of  Larkin 
Street;  thence  southerly  along  the  center  of  Larkin  Street  to  the  center  of 
Jefferson  Street;  thence  easterly  along  the  center  of  Jefferson  Street  to  the 
center  of  Powell  Street;  thence  southerly  along  the  center  of  Powell  Street  to 
the  center  of  Beach  Street;  thence  easterly  along  the  center  of  Beach  Street 
to  the  center  of  Dupont  Street;  thence  southerly  along  the  center  of  Dupont 
Street  to  the  center  of  North  Point  Street;  thence  easterly  along  the  center 
of  North  Point  Street  to  the  center  of  Kearny  Street;  thence  southerly  along 
the  center  of  Kearny  Street  to  the  center  of  Francisco  Street;  thence  easterly 
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aloDg  the  center  of  Francisco  Street  to  the  center  of  Montgomery  Street; 
thence  southerly  along  the  center  of  Montgomery  Street  to  the  center  of 
Chestnut  Street;  thence  easterly  along  the  center  of  Chestnut  Street  to  the 
center  of  Sansome  Street;  thence  southerly  along  the  center  of  Sansome 
Street  to  the  center  of  Lombard  Street;  thence  easterly  along  the  center  of 
Lombard  Street  to  the  center  of  Battery  Street;  thence  southerly  along  the 
center  of  Battery  Street  to  the  center  of  Greenwich  Street;  thence  easterly 
along  the  center  of  Greenwich  Street  to  the  center  of  Front  Street;  thence 
southerly  along  the  center  of  Front  Street  to  the  center  of  Vallejo  Street; 
thence  easterly  along  the  center  of  Vallejo  Street  to  the  center  of  Davis 
Street;  thence  southerly  along  the  center  of  Davis  Street  to  the  center  of 
Pacific  Street;  thence  easterly  along  the  center  of  Pacific  Street  to  the  center 
of  East  Street;  thence  southerly  along  the  center  of  East  Street  to  the  center 
of  Folsom  Street;  thence  westerly  along  the  center  of  Folsom  Street  to  the 
center  of  Steuart  Street;  thence  southerly  along  the  center  of  Steuart  Street 
to  the  center  of  Harrison  Street;  thence  southerly  on  a  direct  line  with  said 
Steuart  Street  two  hundred  and  fifty-three  feet  nine  inches,  to  the  center  of  a 
street  the  name  of  which  is  not  on  a  map;  thence  at  right  angles  westerly 
along  the  center  of  said  street  to  the  center  of  Spear  Street;  thence  southerly 
along  the  center  of  Spear  Street  to  the  center  of  Bryant  Street;  thence  west- 
erly along  the  center  of  Bryant  Street  to  the  center  of  Beale  Street;  thence 
southerly  along  the  center  of  Beale  Street  to  the  center  of  Brannan  Street; 
thence  westerly  along  the  center  of  Brannan  Street  to  the  center  of  First 
Street;  thence  southerly  along  the.  center  of  First  Street  to  the  center  of 
Townsend  Street;  thence  westerly  along  the  center  of  Townsend  Street  five 
hundred  and  fifty  feet,  to  the  center  of  a  street  the  name  of  which  is  not  on  a 
map;  thence  at  right  angles  southerly  along  the  center  of  said  street  to  the 
center  of  King  Street;  thence  westerly  along  the  center  of  King  Street  to  the 
center  of  Second  Street;  thence  southerly  along  the  center  of  Second  Street 
to  the  center  of  Berry  Street;  thence  westerly  along  the  center  of  Berry  Street 
to  the  center  of  Third  Street;  thence  southerly  along  the  center  of  Third 
Street  to  the  northerly  line  of  Channel  Street;  thence  westerly  along  the 
last-mentioned  line  to  the  easterly  line  of  Fifth  Street;  thence  southerly 
along  said  last-mentioned  line  to  the  southerly  line  of  said  Channel  Street; 
thence  easterly  along  said  last-mentioned  line  to  the  center  of  Kentucky 
Street;  thence  southerly  along  the  center  of  Kentucky  Street  to  the  center 
of  Fourth  Street;  thence  along  the  center  of  Fourth  Street  to  the  center  of 
Ijouisiana  Street;  thence  southerly  along  the  center  of  Louisiana  Street  to 
the  center  of  El  Dorado  Street;  thence  westerly  along  the  center  of  El 
Dorado  Street  to  the  center  of  Illinois  Street;  thence  southerly  along  the 
center  of  Illinois  Street  to  the  center  of  Solano  Street;  thence  easterly 
along  the  center  of  Solano  Street  to  the  water-front  line  established  by 
the  board  of  state  tide-land  commissioners;  thence  southerly  along  said 
last-mentioned  line  to  the  center  of  Tulare  Street;  thence  westerly  along 
the  center  of  Tulare  Street  to  the  center  of  Texas  Street;  thence  south- 
erly along  the  center  of  Texas  Street  to  the  center  of  Islais  Street;  thence 
easterly  along  the  center  of  Islais  Street  to  the  center  of  Waterfront  Street; 
thence  southerly  along  the  center  of  Waterfront  Street  to  the  center  of 
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India  Street;  thence  westerly,  southerly,  and  easterly  along  the  center  of 
said  India  Street  to  the  center  of  Waterfront  Street,  to  the  center  of  China 
Street;  thence  westerly  along  the  center  of  China  Street  to  the  center  of  Third 
Avenue;  thence  southerly  along  the  center  of  Third  Avenue  to  the  northerly 
line  of  the  property  of  the  California  Dry  Dock  Company;  thence  easterly 
along  said  last-mentioned  line  to  the  water-front  established  by  the  board 
of  state  tide-land  commissioners;  thence  southerly  along  and  around  said 
dry  dock  company's  land  to  the  southeasterly  corner  thereof;  thence  westerly 
along  the  line  of  said  land  to  the  center  of  Waterfront  Street;  thence 
southerly  along  the  center  of  Waterfront  Street  to  the  center  of  Nineteenth 
Avenue;  thence  westerly  along  the  center  of  Nineteenth  Avenue  to  the  cen- 
ter of  Dock  Street;  thence  southerly  along  the  line  of  Dock  Street  to  the 
center  of  Twenty-third  Avenue;  thence  westerly  along  the  center  of  Twenty- 
third  Avenue  to  the  center  of  H  Street;  thence  southerly  along  the  center  of 
H  Street  to  the  center  of  Twenty-fourth  Avenue;  thence  easterly  along  the 
center  of  Twenty-fourth  Avenue  to  the  center  of  Waterfront  Street;  thence 
southerly  along  the  center  of  said  Waterfront  Street  to  the  southern  boundary 
of  the  city  and  county  of  San  Francisco;  thence  along  the  southerly,  easterly, 
and  northerly  boundary  lines  of  said  city  and  county  to  a  point  due  north  of 
the  place  of  commencement,  and  thence  south  to  the  place  of  commencement. 
But  no  harbor,  embankment,  or  seawall  shall  be  constructed  outside  of  the 
following  named  points  and  lines,  to  wit:  Commencing  at  the  point  where  the 
eastern  boundary  lines  of  the  Presidio  Reservation,  extended  in  a  northerly 
direction,  intersects  the  three-fathom  contour  line  shown  upon  the  chart  of 
the  United  States  survey,  and  running  thence  in  an  easterly  and  southerly 
direction,  upon  straight  or  curved  lines,  in  such  manner  as  to  approach  as 
near  as  practicable  the  extreme  outer  projections  of  the  water-line  front,  as  de- 
scribed in  an  act  to  provide  for  the  disposition  of  certain  property  of  the 
state  of  California,  passed  March  twenty-sixth,  in  the  year  of  our  Lord 
eighteen  hundred  and  fifty-one,  to  a  point  at  or  near  the  intersection  of 
Second  and  Berry  Streets;  thence  continuing  southerly,  upon  straight  or 
curved  lines,  in  such  a  manner  as  to  approach  as  near  as  practicable  the  ex- 
treme outer  projections  of  the  water-line  front,  as  established  by  the  board  of 
state  tide-land  commissioners,  to  the  southerly  boundary  of  said  city  and 
county  of  San  Francisco;  and  said  commissioners,  in  addition  to  a  general 
control  over  said  premises,  shall  have  authority  to  use  for  loading  and  land- 
ing merchandise,  with  a  right  to  collect  dockage,  wharfage,  and  tolls  thereon, 
such  portion  of  the  streets  of  the  city  and  county  of  San  Francisco  ending  or 
fronting  upon  the  waters  of  said  bay  as  may  be  used  for  such  purposes  with- 
out obstructing  the  same  as  thoroughfares;  and  authority  to  rent  an  office  in 
the  city  and  county  of  San  Francisco,  be^tween  Montgomery,  Market,  and 
Pacific  streets  and  the  city  front;  and  purchase  from  time  to  time  suitable 
books  for  the  records  of  the  secretary  and  accounts  of  the  wharfingers,  to- 
gether with  such  stationery  as  may  be  required  by  the  board;  and  to  fix  and 
regulate,  from  time  to  time,  the  rates  of  dockage,  wharfage,  cranage,  tolls, 
and  rents;  and  collect  such  an  amount  of  revenue  therefrom  as  will  enable 
the  commissioners  to  perform  the  duties  required  of  them  by  authority  of  this 
article;  and^he  commissioners  and  mayor  of  San  Francisco  may  so  modify 
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and  establish  sucli  rates  of  dockage  and  wharfage  as  will  produce  a  reyenue 
not  to  exceed  in  amount  the  moneys  collected  in  the  year  eighteen  hundred 
and  seventy-five;  collecting  as  near  as  possible  equal  amounts  from  dockage 
and  wharfage.  When  such  modification  has  been  made,  the  collection  of 
tolls  must  be  abolished  and  the  toll  collectors  discharged.  The  commis- 
sioners shall  construct  such  number  of  wharves  as  the  wants  of  commerce 
shall  require,  and  shall  locate  such  wharves  at  such  points  and  upon  such 
lines  as  the  board  may  deem  most  suitable  for  the  best  interests  of  commerce, 
and  shall  repair  and  maintain  all  the  wharves,  piers,  quays,  landings,  and 
thoroughfares  the  wants  of  commerce  may  require,  and  generally  to  erect  all 
such  improvements  as  may  be  necessary  for  the  safe  landing,  loading,  and 
unloading,  and  protection  of  all  classes  of  merchandise,  and  for  the  safety 
and  convenience  of  passengers  passing  into  and  out  of  the  city  and  county 
of  San  Francisco  by  water.  And  for  the  purpose  of  repairing  said  wharves, 
piers,  quays,  and  landings,  the  commissioners  are  hereby  authorized  and  em- 
powered to  purchase  or  construct  pile-drivers,  and  the  necessary  machinery 
to  be  used  therewith,  and  employ  men  for  operating  the  same.  But  no  wharf 
shall  be  extended  into  the  bay  more  than  six  hundred  feet  beyond  the  inside 
line,  or  the  line  nearest  the  shore  of  the  city  and  county  of  San  Francisco, 
described  in  this  article,  or  more  than  six  hundred  feet  beyond  the  perma- 
nent water-front  line  when  established  under  the  provisions  of  this  article,  nor 
shall  any  such  wharf  be  constructed  upon  such  place  or  line  as  will  cause 
any  slip  or  dock  to  be  less  than  one  hundred  and  thirty-six  feet  wide  at  the 
most  narrow  point  between  the  wharves.  The  commissioners  are  hereby 
authorized  and  empowered  to  purchase  or  construct  works  for  preserving 
piles  arid  timber,  and  the  necessary  machinery  to  be  used  therewith  and 
operate  said  works,  and  for  that  purpose  to  employ  men,  and  purchase 
chemicals  or  such  other  materials  as  may  be  necessary  for  the  preserving  of 
piles  and  timber.  The  purchase  of  chemicals  can  be  made  without  advertis- 
ing for  proposals  therefor.  When  they  determine  that  a  new  wharf  shall  be 
erected,  or  any  other  necessary  improvement  constructed,  or  repairs  made, 
or  dredging-machines, pile-drivers,  scows,  steam-tugs,  or  any  necessary  ma- 
chinery or  material  obtained,  the  costs  of  which  shall  exceed  three  thousand 
dollars,  they  shall  advertise  for  sealed  proposals,  for  a  period  not  less  than  ten 
days,  in  one  or  more  of  the  daily  newspapers  in  the  city  and  county  of  San  Fran- 
cisco. Every  proposal  shall  be  accompanied  by  a  certified  check  for  an  amount 
equal  to  five  per  cent  of  the  amount  of  such  proposal,  such  check  to  be  made 
payable  to  the  order  of  the  secretary  of  said  board;  conditioned,  if  the  proposal 
is  accepted  and  the  contract  awarded,  and  if  the  bidder  shall  fail  or  neglect  to 
execute  the  contract  and  give  the  bond  required  within  six  days  after  the 
award  is  made,  in  that  case  the  said  sum  mentioned  in  said  check  shall  be 
paid  into  the  state  treasury  by  said  secretary,  as  liquidated  damages  for  such 
failure  and  neglect,  as  a  portion  of  the  San  Francisco  harbor  improvement 
fund.  Such  advertisement  shall  contain  a  general  description  of  the  work  to 
be  done,  the  material  to  be  used,  the  place  where  to  be  used,  and  must  refer  to 
specifications  which  must  contain  a  full  and  accurate  description  of  the  work 
to  be  performed,  the  material  to  be  used,  and  where  to  be  used;  which  speci- 
fications shall  be  kept  in  the  office  of  the  secretary  of  the  board  in  such 
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manner  that  all  persons  may  inspect  the  same  during  the  usual  business 
hours  of  all  days,  except  Sundays  and  holidays.  On  a  day  named  in  the 
advertisement  the  commissioners  shall  open  the  bids  in  the  presence  of  such 
bidders  as  are  present,  and  award  the  contract  to  the  lowest  bidder,  who  shall 
•  furnish  sufficient  sureties  to  guarantee  the  performance  of  the  work.  If,  in 
the  opinion  of  the  commissioners,  the  bids  are  too  high,  they  may  reject  them, 
and  advertise  anew  in  like  manner  as  before.  If,  in  the  opinion  of  the  com- 
missioners, the  second  bids  are  too  high,  they  may  reject  them  likewise,  and 
enter  into  contract  with  responsible  parties  without  giving  further  notice. 
Any  contract  entered  into  without  giving  public  notice  and  received  bids 
must  be  at  least  ten  per  cent  lower  than  the  lowest  rejected  bid.  The  board 
may  construct  such  harbor  embankment  or  seawall  as  shall  be  necessary  to 
protect  the  harbor  of  San  Francisco,  and  dredge  such  number  of  slips  and 
docks  as  the  commerce  of  the  port  of  San  Francisco  may  require,  to  a  depth 
that  will  admit  of  the  easy  and  free  ingress  and  egress  of  all  classes  of  water- 
craft  that  load  and  discharge  cargoes  at  the  wharves,  piers,  quays,  landings, 
and  thoroughfares  in  the  harbor  of  San  Francisco;  to  perform  which  dredg- 
ing the  board  of  state  harbor  commissioners  are  hereby  authorized  and 
empowered  to  purchase  or  construct  dredging-machines,  scows,  steam-tugs, 
and  the  necessary  machinery,  and  employ  men  for  operating  the  same.  When 
any  portion  of  the  premises  described  in  this  article  shall  be  dredged,  the 
sand,  mud,  or  other  substance  shall  be  deposited  in  a  place  designated  by 
the  board,  in  not  less  than  fifteen  fathoms  of  water.  All  classes  of  water-craft 
that  uses  or  makes  fast  to  any  wharf,  pier,  quay,  landing,  or  thoroughfare, 
and  lands  upon  or  loads  therefrom  any  goods,  wares,  or  merchandise,  shall 
be  liable  and  must  pay  to  the  commissioners  such  rates  of  dockage  as  shall 
be  fixed  by  authority  of  this  article;  and  all  such  water-craft  as  shall  discharge 
or  receive  any  goods,  wares,  or  merchandise  while  moored  in  any  slip,  dock, 
or  basin  within  the  jurisdiction  of  the  commissioners  shall  pay  one  half  the 
regular  rates  of  dockage.  Any  water-craft  that  shall  leave  any  wharf,  pier, 
quay,  landing,  thoroughfare,  slip,  dock,  or  basin,  unless  forced  to  do  so  by 
stress  of  weather,  without  first  paying  the  dockage  due  from  such  vessel, 
shall  be  liable  to  pay  double  the  regular  rates.  The  charge  for  wharfage  and 
tolls  shall  be  a  lien  upon  all  goods,  wares,  and  merchandise  landed  upon  any 
of  the  wharves,  piers,  quays,  landings,  or  thoroughfares  upon  the  premises 
described  in  this  article;  and  the  commissioners,  their  agents  or  lessees,  may 
hold  possession  of  any  such  goods,  wares,  or  merchandise  so  landed  as  afore- 
said, to  secure  the  payment  of  such  wharfage  and  tolls;  and  for  the  purpose 
of  such  lien  are  deemed  to  have  possession  of  such  goods,  wares,  and  mer- 
chandise so  landed  until  such  charge  for  wharfage  and  tolls  are  paid.  The 
commissioners  shall  have  power  to  make  reasonable  rules  and  regulations 
concerning  the  control  and  management  of  the  property  of  the  state  which  is 
intrusted  to  them  by  virtue  of  this  article,  and  said  commissioners  are  hereby 
authorized  and  required  to  make,  without  delay,  and  from  time  to  time,  and 
publish  not  less  than  thirty  days  in  a  daily  newspaper  of  general  circulation 
published  in  the  city  and  county  of  San  Francisco,  all  needful  rules  and 
regulations  not  inconsistent  with  the  laws  of  the  state  or  of  the  United  States 
in  relation  to  the  mooring  and  anchoring  of  vessels  in  said  harbor,  providing 
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and  maintaining  free,  open,  and  unobstructed  passage-ways  for  steam  ferry- 
boats and  other  steamers  navigating  the  waters  of  the  bay  of  San  Francisco 
and  the  fresh-water  tributaries  of  said  bay,  so  that  such  steamers  can  con- 
veniently make  their  trips  without  impediment  from  vessels  at  anchor  or 
other  obstacles.  And  said  commissioners  may  also  make  all  needful  rules 
and  regulations  governing  the  removal  of  such  vessels  from  the  wharvefb  and 
other  landings,  and  from  slips  and  docks,  as  are  not  engaged  in  receiving  or 
discharging  cargo,  prescribing  the  time  during  which  goods,  wares,  and 
merchandise  landed  upon  any  wharf,-  pier,  quay,  landing,  or  thoroughfare 
shall  be  permitted  to  remain  thereon,  and  may  divide  the  same  into  several 
classes,  and  may,  by  such  rules  and  regulations,  provide  that  in  case  any 
such  goods,  wares,  or  merchandise  remain  upon  any  wharf,  pier,  quay,  land- 
ing, or  thoroughfare  beyond  the  term  so  prescribed,  the  respective  wharf- 
inger may,  under  the  order  of  the  commissioners,  remove  and  deposit  the 
same  in  a  suitable  place,  at  the  charge,  risk,  and  expense  of  the  owner  thereof. 
When  any  goods,  wares,  or  merchandise  shall  have  remained  upon  any  wharf, 
pier,  quay,  landing,  or  thoroughfare  more  than  twenty-four  hours,  the  com- 
missioners may,  in  their  discretion,  charge  such  additional  rates  for  each 
subsequent  day  as  in  their  opinion  is  just  and  equitable.  The  commissioners 
may,  in  their  discretion,  set  apart  and  assign,  for  the  exclusive  use  of  the 
water-craft  used  by  the  officers  of  the  federal  government,  such  convenient  and 
safe  landings  as  such  officers  may  require,  together  with  suitable  premises 
near  such  landings  as  may  be  set  apart  and  assigned  for  their  use,  upon 
which  premises  such  officers  may  cause  to  be  erected  offices  and  store- 
houses to  suit  their  convenience;  and  the  commissioners  shall  charge  a 
reasonable  compensation  per  month  for  the  use  of  such  landings,  and 
office,  and  storehouse  premises;  set  apart  and  assign  a  suitable  and  proper 
locality  for  the  use  of  the  harbor  police  of  the  city  and  county  of  San  Fran- 
cisco, and  also  a  suitable  place  for  a  boat-house  station,  for  the  exclusive 
use  of  the  quarantine  and  health  officers  of  said  city  and  county,  without 
compensation;  set  apart  and  assign  for  the  exclusive  use  of  steam  ferry-boats 
suitable  ^lips,  in  which  such  structures  may  be  erected  as  will  secure  the 
safe  and  convenient  landing  of  passengers,  and  safe  landing  and  delivery  of 
freight;  set  apart  and  assign  suitable  wharves,  berths,  or  landings  for  the 
exclusive  use  of  vessels;  to  construct  suitable  sheds,  gates,  and  other  tem- 
porary structures  as  may  be  necessary  for  the  safe  and  convenient  landing  of 
passengers,  and  safe  landing  and  delivery  of  freight;  and  set  apart  and 
assign,  for  the  sole  and  exclusive  use  of  the  fishermen  of  the  city  and  county 
of  San  Francisco,  such  place  or  place^  as  the  said  commissioners  shall  deem 
proper,  sufficient,  and  adapted  for  the  requirements  and  necessities  of  said 
fishermen;  provided,  the  premises  set  apart  by  said  commissioners  shall  be 
used  only  for  the  legitimate  business  of  said  fishermen,  and  for  no  other  pur- 
pose; and  provided,  said  commissioners  shall  not  charge  therefor  more  than 
the  following  rates:  For  boats  over  twenty-two  feet  and  under  forty  feet  long, 
one  dollar  per  week;  for  boats  from  sixteen  to  twenty- two  feet  long,  seventy- 
five  cents  per  week;  and  for  all  boats  less  than  sixteen  feet  long,  twenty-five 
cents  per  week.  The  commissioners  may  assign  suitable  places  for  the 
landing  of  horses,  cattle,  sheep,  and  swine;  and  when  such  places  have  been 
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assigned,  it  shall  be  a  misdemeanor  for  a  commander  of  any  water-craft  to 
land  any  greatejr  number  than  ten  at  any  one  time  from  any  water-craft  at 
any  other  place.    The  commissioners  may  set  apart  for  the  uses  and  purposes 
of  dry  docks  and  marine  railways  such  portions  of  the  water-front  north- 
westerly of  the  northerly  end  of  Kearny  Street,  and  southerly  of  the  easterly 
end  of  Solano  Street,  as  the  wants  of  commerce  may  require.    The  commis- 
sioners shall  not  have  the  right  to  renew  any  lease,  or  to  lease  any  premises 
under  their  control  for  any  purpose  whatever,  but  they  may  permit  any  property 
under  their  control  to  be  used  by  any  corporation,  firm,  association,  person, 
or  company,  but  in  no  case  shall  any  corporation,  firm,  association,  person, 
or  company  enjoy  the  use  of  any  of  the  property  under  the  commissioners' 
charge,  except  such  use  as  shall  be  terminated  as  herein  provided;  and  the 
said  commissioners  n)ay  condemn,  purchase,  and  pay  a  reasonable  compen- 
sation for  such  structure  as  may  have  been  erected  upon  the  said  premises, 
which  structure,  in  the  opinion  of  the  board  and  engineer,  may  be  useful  for 
such  commercial  purposes  as  this  article  is  intended  to  promote.     No  person 
or  company  shall  land  or  remove  any  goods,  wares,  or  merchandise,  or  other 
things,  upon  or  from  any  wharf,  pier,  quay,  landing,  or  thoroughfare  situated 
upon  the  premises  described  in  this  article;  nor  shall  any  corporation,  firm, 
association,  company,  or  person  collect  dockage,  wharfage,  cranage,  or  toll 
within  the  boundaries  of  the  premises  described  in  this  article,  without  first 
obtaining  permission  to  do  so  from  said  commissioners.     Any  use  permitted 
of  the  property  by  the  commissioners  may  be  terminated  at  any  time  by 
them,  on  thirty  days'  previous  notice  to  the  party  or  parties  so  using  the 
same.     Said  board  shall  not  lease  to,  or  permit  any  corporation  or  associa- 
tion, or  any  person  or  persons,  to  lay  down  any  track  or  tracks  for  railways 
along  any  of  the  property  described  herein,  or  on  any  portion  of  the  water- 
front of  San  Francisco,  under  any  condition  whatever.     Said  board  may, 
when  the  wants  of  commerce  require,  lay  down  such  number  of  tracks  along 
and  on  any  portion  of  said  water-front  as  may  be  necessary  to  meet  such 
wants,  and  permit  the  use  thereof  to  any  corporation  or  association,  or  any 
person  or  persons,  under  such  rules,  regulations,  and  at  such  compensation 
as  said  board  may  determine;  providedy  that  no  special  privileges  shall  be 
awarded  thereon  to  any  corporation,  association,  person,  or  persons;  and  pro- 
vided further,  that  switches  from  said  railway  track  or  tracks  may,  with  the 
permission  of  said  board,  and  under  the  limitations  and  conditions  of  this 
act,  be  constructed  by  corporations,  or  any  person  or  persons,  leading  to  any 
warehouse  or  place  of  business.     Nor  shall  any  person  or  company  place,  or 
cause  to  be  placed,  any  obstructions  in  that  portion  of  the  bay  of  San  Fran- 
cisco described  in  this  article,  nor  upon  any  wharf,  pier,  quay,  landing,  or 
thoroughfare,  without  the  consent  of  the  board.     Whenever  any  wharf,  pier, 
quay,  landing,  or  thoroughfare  in  the  harbor  of  San  Francisco  shall  be  en- 
cumbered, or  their  free  use  interfered  with,  by  goods,  wares,  merchandise,  or 
other  substance,  whether  loose,  or  built  upon,  or  fixed  to  any  such  wharf, 
pier,  quay,  landing,  or  thoroughfare,  it  shall  be  the  duty  of  the  commis- 
sioners to  notify,  in  writing  (which  service  may  be  served  by  a  wharfinger, 
or  the  secretary  or  assistant  secretary  of  the  board),  the  owner,  agent,  or 
occupant,  or  person  placing  or  keeping  such  obstructions  thereon,  to  remoye 
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{he  same  within  twenty-four  hours  after  the  serving  of  such  notice;  and  in 
case  of  failure  to  comply  with  such  notice,  and  remove  such  obstructions,  the 
owner,  agent,  occupant,  or  person  notified  shall  be  liable  to  pay  the  commis- 
sioners the  sum  of  twenty-five  dollars  for  each  and  every  day  during  which 
such  obstruction  shall  remain  upon  any  such  wharf,  pier,  quay,  landing,  or 
thoroughfare;  and  the  commissioners  shall  have  power,  in  their  discretion, 
to  remove  any  such  encumbering  substance,  and  store  the  same  in  any  suit- 
able, convenient,  and  safe  place,  and  a  sum  equal  to  the  amount  of  the  ex- 
penses of  the  removal,  together  with  all  other  necessary  charges,  shall  be  paid 
by  the  owner  of  such  encumbering  substance  to  the  commissioners,  and  such 
sum  and  necessary  charges  shall  be  a  lien  on  such  substance  until  paid.  The 
rate  of  dockage,  wharfage,  and  tolls  shall  not  exceed  those  established  by 
the  board  of  state  harbor  commissioners  July  first,  eighteen  hundred  and 
seventy-four,  and  dockage  shall  not  be  collected  on  any  vessel  lying  at  anchor 
outside  of  dock,  wharf,  or  slip.  Nothing  in  this  section  shall  be  construed 
as  authorizing  the  board  of  harbor  commissioners  to  construct  any  railroad 
along  and  upon  any  open  canal  extending  inland  from  said  water-front.  But 
said  harbor  commissioners  may,  when  a  water-front  railroad  shall  be  con- 
structed by  them,  construct  the  same  across  the  outlet  of  such  open  canal. 
[Amendment  approved  March  19y  1889;  Statutes  and  Aw^eiidments  1889y  380.'] 

The  original  section  was  also  amended  in  1887  by  an  act  approved  March  21,  1887;  Statutes 
1887,  222. 

An  Act  to  authorize  the  hoard  qf  state  harbor  commiaaionera  to  construct  raUroada  over  state  landa, 
and  landa  within  their  jurisdicUon,  along  the  exterior  water-front  line  qf  the  city  and  county  of 
Baa  Francisco^  and  to  regulate  t/ie.uae  (\f  tlie  adme, 

[Approved  March  19, 1889;  1889, 888.] 

To  construct  railroads,  bridges,  etc. 

SEcnoN  1.  The  board  of  state  harbor  commissioners  is  hereby  authorized  to  construct  rail- 
roads, bridges,  and  drawbridges,  over  any  state  lands,  or  lands  within  its  jurisdiction  and 
control,  along  the  exterior  water-front  of  the  city  and  county  of  San  Francisco,  and  across  the 
outlet  of  but  not  along  any  water  highway  or  open  canal  extending  inland. 

To  permit  use  qf  railroads  to  railroad  companies. 

ska  2.  The  board  of  state  harbor  commissioners  shall  have  the  power,  and  it  shall  be  its 
duty,  to  adopt  such  regulations  as  it  shall  deem  proper,  from  time  to  time,  to  secure  to  any  and 
all  railroad  companies  now  or  hereafter  receiving  or  delivering  freight  and  passengers  within 
the  city  and  county  of  San  Francisco,  on  equal  terms,  the  right  to  use  the  railroad  so  constructed 
for  the  transportation  of  their  engines,  trains,  and  cars,  upon  such  terms  of  payment  to  the 
board  of  state  harbor  commissioners  for  the  state  of  California,  and  under  such  restrictions,  as 
the  said  board  shall  deem  just.  The  said  board  shall  also  have  the  power,  and  it  shall  be  its 
duty,  from  time  to  time,  as  occasion  therefor  may  arise,  to  adopt  just  and  reasonable  regula- 
tions to  prevent  the  passage  of  engines,  trains,  or  cars  over  said  roaid  across  the  streets  of  the 
dtjr  and  county  of  San  Francisco,  at  such  hours  and  in  such  manner  as  may  interfere  with  the 
sate  and  convenient  use  of  said  streets.  Upon  the  adoption  of  any  regulation  or  amendment 
thereof  under  this  section,  a  copy  shaU  be  immediately  furnished  by  the  said  board  to  all  per- 
sons, companies,  and  corporations  using  said  .railroad. 

S£a  3.    All  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby  repealed. 

An  Act  to  amend  an  act  entitled  "An  Act  to  amend  section  six  qfan  act  entitled  'An  Act  eoneeming  the 
water-front  <f  the  city  and  county  qf  Son  Francisco,*  approved  March  Jifteenih,  eighteen  hundred 
and  seventy-eight,  and  to  confer  furOuer  powers  upon  the  board  qf  state  harbor  commMoners" 
approved  March  seventeenth,  eighteen  hundred  and  dghty. 

TApproved  March  19, 1889;  1889, 879.] 
Amending  act,  1880. 

Sbction  1.  Section  one  of  an  act  entitled  "An  Act  to  amend  section  six  of  an  act  entitled 
'An  Act  concerning  the  water-front  of  the  city  and  county  of  San  Francisco,'  approved  March 
fifteenth,  eiffhteenliundred  and  seventy-eight,  and  to  confer  further  powers  upon  the  board 
of  state  harbor  commissioners,"  approved  March  seventeenth,  eighteen  hundred  and  eighty,  is 
hereby  amended  so  u  to  read  as  follows:  — 

Jurisdiction  over  blocks  and  streets. 

Section  6.  Said  commissioners  shall  have  the  possession,  jurisdiction,  and  control  over  the 
blocks  and  parts  of  blodcs  formed  by  the  change  of  the  water-front  and  the  extensions  of  the 
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streets  to  the  thoronsh&re  aforesaid,  and  remove  any  obstruction  placed  thereon,  in  the  same 
manner  as  provided  for  the  removal  of  obstructions  from  the  piers,  wharves,  emd  thoroagbfares. 
The  commissioners  are  authorized  to  keep  and  maintain  said  block  and  parts  of  blocks  as  open 
spaces  for  the  use  of  the  public,  or  they  may  In  their  discretion  inclose  them.  The  commis- 
sioners are  also  authorized  to  assij;^  the  use  of  such  portions  thereof  as  thev  deem  expedient 
for  such  purposes  solely  as  will  be  most  advantageous  to  the  commerce  of  tne  port,  and  upon 
such  terms  and  conditions  as  they  shall  determine.  All  such  assignments  shall  terminate  at 
the  pleasure  of  the  commissioners.    But  in  no  case  shall  any  lease  or  leases  be  given. 

Notes  o¥  Decisions  Applioable  to  Section  2524. 

Moneys  collected  as  wharfage  and  tolls  be-    paid  into  the  treasury:  People  t.  Cfray,  66  CSaL 
come  the  property  of  the  state  as  soon  as  col-    271. 
lected.    It  is  not  necessary  that  they  be  first 

2628.   Disposition  of  moneys  collected. 

Sec.  2528.  All  moneys  collected  shall  be  paid  into  the  state  treasury,  and  be 
credited  to  the  San  Francisco  harbor  improvement  fund,  at  least  once  in  each 
month,  except  so  much  thereof  as  may  be  necessary  to  pay  the  salaries  of 
officers,  office  rent,  cost  of  office  furniture,  books,  stationery,  lights,  fuel,  ex- 
pense of  dredging,  expense  of  pile-driving  and  piles,  expense  of  preserving 
piles  and  timber,  cleaning  the  wharves  and  bulkheads,  legal  and  other  inci- 
dental expenses,  and  in  addition  six  thousand  dollars  per  month  for  urgent 
repairs,  which  last  sum,  if  so  much  be  required,  may  be  used  in  repairing 
the  wharves,  piers,  landings,  thoroughfares,  sheds,  and  other  structures,  and 
the  streets  bounding  on  the  water-front  under  the  jurisdiction  of  the  board, 
without  advertising  for  proposals  therefor.  Such  moneys  may  be  remitted 
to  the  state  treasurer  by  express.  \^Amendment  approved  March  19,  1889; 
Statutes  and  Amendments  1889y  388^1 

The  original  section  was  also  amended  in  1887;  Statutes  1887,  231. 

2680.   Report  to  controller. 

Sec.  2530.  On  the  payment  to  the  state  treasurer  of  any  sum  of  money, 
the  secretary  and  the  state  treasurer  must  report  to  the  state  controller  the 
amount  so  paid,  and  the  treasurer  must  give  the  secretary  a  receipt  for  the 
same.  Such  payments  shall  be  considered  as  payments  into  the  state  treas- 
ury, and  the  treasurer  shall  be  responsible  on  his  official  bond  therefor. 
[Amendment  approved  March  21, 1887;  Statutes  and  Amendments  1887,  222."] 

2646.   Qualification  of  officers. 

Sec.  2545.  No  person  shall  be  appointed  to  any  office  by  virtue  of  this 
article,  nor  be  employed  in  the  service  of  the  board,  unless  he  be  a  qualified 
elector  of  the  state,  nor  shall  any  person  be  so  appointed  or  employed  who  is 
interested  in  any  vessel  sailing  or  plying  in  and  out  of  or  on  the  inland  waters 
of  the  bay  of  San  Francisco,  as  owner,  mortgagee,  or  otherwise,  or  as  a  stock- 
holder in  any  company  owning  such  vessels,  or  who  is  a  consignee,  the 
general  or  freight  agent  or  manager  of  any  such  vessels,  or  agent  or  other 
employee  of  the  owner  of  any  such  vessels,  or  who  is  engaged  in  the  business 
of  marine  insurance,  or  of  procuring  such  insurance,  or  who  is  engaged  as  a 
stevedore,  in  loading  and  discharging  such  vessels.  No  person  not  a  citizen 
of  the  United  States  shall  be  employed  either  as  contractor  or  laborer  on  any 
work  done  under  this  article.  And  eight  hours  shall  constitute  a  legal  day's 
work,  whether  performed  directly  for  the  state  or  for  the  person  or  persons 
receiving  a  contract  under  this  article.  [Am^ndmerU  approved  March  21^  1887; 
Statutes  and  Amendthents  1887,  222.] 
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2662.  Salariea. 

Sec.  2552.  The  monthly  salaries  of  the  officers  of  the  board  shall  be  as 
follows:  The  president,  three  hundred  dollars;  each  of  the  other  two  com- 
missioners, two  hundred  and  fifty  dollars;  the  secretary,  two  hundred  and 
fifty  dollars;  the  assistant  secretary,  one  hundred  and  fifty  dollars;  the  attor- 
ney, two  hundred  dollars;  the  chief  engineer,  two  hundred  and  fifty  dollars; 
the  chief  wharfinger,  two  hundred  and  fifty  dollars;  the  wharfingers,  one 
hundred  and  twenty-five  dollars;  and  the  collectors,  one  hundred  dollars. 
The  board  must  fix  the  compensation  of  the  other  employees.  No  ex  officio 
officer,  nor  consulting  engineer,  shall  receive  any  compensation,  except  trav- 
eling and  other  incidental  expenses.  [Amendment  approved  March  19j  1889; 
Statutes  and  Amendments  1889,  888.^ 

The  original  section  was  also  amended  in  1887;  Statates  1887,  222. 

2669.   Powers  of  board  of  harbor  commissioners  for  port  of  Eureka. 
Sec.  2569.    The  board  may,— 

1.  Regulate  the  erection  and  extensions  of  wharves  and  piers,  and  pre 
scribe  the  plans  and  dimensions  thereof. 

2.  Regulate  the  tolls,  wharfage,  or  dockage  to  be  charged  thereon. 

3.  Regulate  the  manner  of  constructing  booms,  and  to.  limit  their  extent 
into  the  waters  of  the  bay. 

4.  Prescribe  and  regulate  the  manner  in  which  rafts,  boats,  or  vesselld  must 
lie  at  anchor,  or  be  moved  to  any  wharf  or  pier. 

5.  Prevent  and  remove  obstructions  to  the  regular  ebb  and  fiow  of  the  tides, 
and  the  deposit  and  escape  into  the  waters  of  the  bay  of  substances  likely  to 
injure,  interfere  with,  or  impede  the  navigation,  or  to  create  shoals  or  shal- 
lows in  or  lessen  the  depth  of  the  waters  thereof. 

6.  Impose  penalties  for  violation  of  such  rules  and  regulations,  not  exceed- 
.  ing  for  any  one  violation  the  sum  of  five  hundred  dollars,  to  be  recovered  by 

action  in  the  name  of  the  board  before  any  court  of  competent  jurisdiction, 
together  with  costs  of  suit;  the  net  proceeds  of  which  actions  must  be  paid 
into  the  treasury  of  Humboldt  County.  [Amendment  approved  March  7, 
1889;  Statutes  and  Amendments  1889,  87;  to  take  effect  immediately. 1 

2671.    Compensation  of  harbor  commissioners  for  port  of  Eureka, 

Sec  2571.  The  members  of  the  board  must  receive  the  sum  of  four  dollars 
for  every  day  actually  and  necessarily  employed  by  them  in.  performing  the 
duties  herein  prescribed,  to  be  paid  from  the  treasury  of  Humboldt  County, 
California,  as  other  claims  against  said  county  are  paid.  All  expenses  neces- 
sarily incurred  by  the  board  in  the  performance  of  their  duties  must  be  paid 
in  the  same  manner  out  of  said  treasurv  as  the  members  of  the  board  are 
herein  provided  to  be  paid.  [Amendment  approved  March  7,  1889;  Statutes 
and  Amendments  1889,  88.^ 

By  an  act  approved  March  18,  1889,  Statutes  1889,  305  et  aeq.,  thirty-four  sections  were 
added  to  the  Political  Code,  all  relating  to  establishing  a  board  of  state  harbor  commissioners 
for  the  bay  of  San  Diego.    The  sections  are  as  follows:  — 

2676.   Harbor  commissioners  for  bay  of  San  Diego. 

Sec.  2575.  A  board  of  state  harbor  commissioners  for  the  bay  of  San 
Diego,  to  consist  of  three  persons,  is  hereby  constituted,  with  such  powers  and 

79 


§2576  POLITICAL  CODK 

duties  as  are  prescribed  by  law.  On  the  passage  of  this  act  the  governor 
must  nominate,  and  by  and  with  the  consent  of  the  senate  appoint,  one  of 
said  commissioners  to  hold  office  for  two  years,  and  one  for  three  years,  and 
one  for  four  years,  from  the  dates  of  their  respective  commissions,  and  until 
their  successors  are  qualified.  The  said  officers  must  thereafter  \>e  nominated 
by  the  governor,  and  by  and  with  the  consent  of  the  senate,  be  appointed  for 
four  years  from  the  dates  of  their  respective  commissions,  and  until  their 
successors  are  qualified.  All  persons  appointed  commissioners  by  virtue  of 
this  act  must  be  qualified  electors  of  the  county  of  San  Diego.  If  the  term 
of  office  of  any  commissioner  expire  during  the  recess  of  the  senate,  the 
governor  must  grant  a  commission  to  his  successor,  which  shall  be  valid  to 
all  intents  and  purposes,  subject,  however,  to  the  consent  of  the  senate  at  its 
next  regular  session.  If  a  vacancy  occurs  from  any  cause  in  the  office  of  a 
commissioner  before  the  expiration  of  his  term,  his  successor  must  be  ap- 
pointed and  hold  office  only  for  the  unexpired  portion  of  such  term.  In  case 
the  senate,  during  its  session,  fail  to  act  on  or  refuse  its  consent  to  any  nomi- 
nation, the  governor  may  make  of  persons  to  constitute  the  board  herein  first 
provided  for,  or  to  fill  a  vacancy  occurring  thereafter  by  expiration  of  the 
term  or  otherwise,  he  must,  after  the  adjournment  of  the  senate,  grant  a  com- 
mission for  the  terms  herein  provided  for,  or  for  the  unexpired  portion  of  such 
term,  as  the  case  may  be,  subject,  however,  to  the  consent  of  the  senate  at 
its  next  regular  session.  In  all  cases,  however,  where  the  senate  fails  or 
refuses  to  confirm  a  nomination  so  made  by  the  governor,  the  official  acts  of 
the  person  so  nominated,  up  to  the  time  of  his  non-confirmation,  shall  be 
legal  and  valid  to  all  intents  and  purposes,  and  he  shall  be  entitled  to  his 
salary  up  to  that  time  for  his  services  rendered,  but  no  further;  provided,  that 
upon  the  passage  of  this  act,  the  governor  shall  nominate  three  persons  to  fill 
such  offices  for  the  first  term,  and  submit  them  to  the  senate  at  least  one  day 
before  its  final  adjournment.  The  commissioner  first  appointed  for  four  years 
shall  be  the  president  and  executive  officer  of  the  board.  It  shall  be  his  duty 
to  preside  at  its  meetings,  to  supervise  the  official  conduct  of  all  its  officers 
and  employees,  especially  in  the  collection,  custody,  and  disbursement  of  the 
revenues,  and  to  require  that  all  the  books,  papers,  and  accounts  be  accurately 
kept,  and  in  proper  form,  and  all  the  provisions  of  law  and  the  regulations 
of  the  board  be  enforced  and  observed.  He  may  administer  official  oaths  to 
the  officers  and  employees  of  the  board,  except  the  other  commissioners,  and 
to  all  persons  in  relation  to  the  business  of  the  board.  After  the  expiration 
of  the  first  four  years,  the  commissioners  must  elect  their  president  from 
amongst  themselves. 

2676.    Bond  of  president. 

Sec.  2576.  The  president  of  the  board  must  give  an  official  bond  in  the  sum 
of  ten  thousand  dollars,  and  each  of  the  other  commissioners  in  the  sum  of  ten 
thousand  dollars,  which  must  be  approved  by  the  governor  and  state  treas- 
urer, by  written  indorsement  thereon,  and  within  fifteen  days  after  the  date  of 
their  respective  commissions,  must  be  filed  and  recorded  in  the  office  of  the 
secretary  of  state,  together  with  the  official  oath  prescribed  by  law.  The 
commissioners  shall  not  be  sureties  for  one  another,  nor  shall  any  officer  of 
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the  state,  nor  any  officer  or  member  of  the  legislature,  be  accepted  as  surety 
on  said  bonds.  The  board,  on  entering  upon  the  duties  of  their  office,  may, 
as  soon  as  they  deem  it  necessary  for  the  performance  of  the  duties  required 
by  this  act,  and  have  funds  at  their  disposal  to  pay  the  salaries  or  compensa- 
tion for  services  rendered,  appoint  the  following  officers,  viz.,  a  secretary,  an 
assistant  secretary,  an  attorney,  a  chief  engineer,  a  chief  wharfinger,  and  such 
assistant  wharfingers  and  collectors  as  they  may  deem  necessary.  Such 
officers  shall  hold  for  a  term  of  four  years  from  the  date  of  their  respective 
appointments,  but  may  be  removed  by  the  board  at  any  time  when  their  re- 
spective services  are  not  required,  or,  after  due  investigation,  for  causes  afiect- 
ing  their  official  character  or  competency.  The  order  for  such  removal,  stating 
distinctly  the  causes  therefor,  must  be  entered  on  their  minutes.  In  case  of 
a  vacancy  in  such  offices,  which  the  board  may  deem  necessary  to  be  filled, 
the  board  must  fill  the  same  by  appointment  for  four  years,  subject  to  re- 
moval as  hereinbefore  provided  in  this  section.  During  the  time  of  any 
vacancy  in  an  office  to  be  filled  by  appointment  of  the  board,  the  members  of 
the  board  appointed  by  the  governor  shall  perform  any  and  all  duties  of  such 
offices  necessary  to  be  done,  as  far  as  they  are  able  to  do  so,  and  they  may  em- 
ploy and  pay  for,  out  of  the  funds  at  their  disposal,  temporary  assistance  in  the 
performance  of  such  duties.  And  it  shall  be  the  duty  of  said  commissioners 
to  cause  to  be  made,  without  unnecessary  delay,  a  full  and  complete  map  of 
the  entire  water-front  of  the  harbor  of  San  Diego,  which  map,  after  being  ap- 
proved and  adopted  by  said  board,  shall  be  the  official  map  of  said  harbor, 
and  a  certified  copy  shall  thereupon  be  filed  in  the  office  of  the  county  re- 
corder of  San  Diego  County. 

2577.  Duty  of  secretary. 

Sec.  2577.  The  secretary  must  keep  the  office  of  the  board  open  every 
day,  legal  holidays  excepted,  from  nine  o'clock,  a.  m.,  till  four  o'clock,  p.  m. 
He  shall  safely  keep  and  be  responsible  for  all  moneys  paid  into  the  office, 
and  for  all  the  books  and  papers  of  the  board,  attend  their  meetings,  and 
keep  a  perfect  record  of  their  proceedings,  with  the  names  of  the  com- 
missioners present  thereat.  He  must  keep  in  proper  books  an  account  of  all 
moneys  received  and  paid,  and  on  or  before  the  tenth  day  of  each  month 
must  send  to  the  state  controller  a  statement  thereof,  under  oath,  for  the  pre- 
ceding month,  showing  the  sources  from  which  such  moneys  were  received, 
and  the  purposes  for  which  they  were  paid,  and  must  also  report  to  the  con- 
troller the  amount  paid  to  the  state  treasurer  for  the  month  covered  by  such 
statement.  He  must  enter  daily,  in  proper  wharf-books,  the  returns  made  by 
the  wharfingers  and  collectors,  and  on  the  last  day  of  each  month  settle  the 
accounts  of  each  of  them,  and  balance  the  said  books  as  soon  as  possible 
thereafter.  When  money  is  received  from  any  source,  he  must  retain  a  stub 
corresponding  in  number,  date,  and  amount  with  the  receipt  given  therefor, 
and  he  must  require  the  person  paying  it  to  sign  such  stub.  He  must  record 
at  length  all  contracts  and  agreements  made  by  the  board,  and  also  all  bonds 
executed  by  officers  of  the  board,  and  keep  a  record  of  all  personal  property 
purchased  and  its  cost,  and  in  case  any  be  sold,  the  name  of  the  purchaser, 
date  of  sale,  and  the  price  received  therefor.  Before  entering  on  the  duties 
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of  his  office,  he  must  give  an  official  bond  in  the  sum  of  twenty  thousand 
dollars,  and  take  and  sabscribe  an  official  oath.  Said  bond  must  be  approved 
by  the  board  by  written  indorsement  thereon,  and  be  filed  with  such  oath  in 
the  office  of  the  secretary  of  state.  The  assistant  secretary  shall  attend  at  the 
office  during  office  hours,  and  must  perform  such  services  as  may  be  required 
of  him  by  the  secretary  of  the  board.  Before  entering  on  the  duties  of  bis 
office,  he  must  give  an  official  bond  in  the  sum  of  ten  thousand  dollars,  and 
take  and  subscribe  an  official  oath.  Said  bond  must  be  approved  by  the 
board  by  written  indorsements  thereon,  and  be  filed  with  such  oath  in  the 
office  of  the  secretary  of  state.  The  attorney  shall  attend  to  the  prosecution 
and  defense  of  all  suits,  and  render  such  legal  services  as  may  be  required 
by  him  of  the  board.  The  chief  engineer  must  prepare  such  plans  and  speci- 
fications as  the  board  may  direct,  and  if  adopted  and  the  work  ordered  by 
the  board  to  be  done,  must  superintend  its  construction.  He  must  give  con- 
stant attention  to  the  condition  of  the  seawall  and  thoroughfares,  of  the  sheds, 
wharves,  piers,  and  landings,  of  the  streets  or  parts  thereof  under  the  juris- 
diction of  the  board,  and  of  the  construction  and  operating  of  the  seawall 
railroad,  and  when  repairs  are  needed,  must  forthwith  report  to  the  board,  in 
writing,  their  nature  and  extent,  and  if  ordered  by  the  board,  must  have  the 
same  done  at  once.  He  must  keep  himself  informed  as  to  the  depth  of  the 
water  in  the  various  docks  and  slips,  and  report  to  the  board  from  time  to 
time  what  dredging  is  required.  He  must  keep  a  register,  properly  indexed, 
showing  the  date,  place,  and  character  of  every  piece  of  work  done  and  dock 
dredged,  when  begun  and  when  finished,  with  proper  descriptions  and  draw- 
ings. He  must  take  and  subscribe  an  official  oath,  and  give  a  bond  in  the 
sum  of  ten  thousand  dollars,  to  be  approved  by  the  board  by  written  indorse- 
ment thereon.  Said  bond  and  oath  must  be  filed  in  the  office  of  the  board. 
The  chief  wharfinger  must  station,  berth,  and  regulate  the  position  of  vessels 
in  the  docks  and  harbors,  and  cause  them  to  remove  from  time  to  time,  and 
from  place  to  place,  as  the  general  convenience,  safety,  and  good  order  may 
require.  Subject  to  such  regulations,  he  must  assign  berths  to  vessels  in  the 
order  of  their  application  after  entering  the  harbor.  He  must  supervise  the 
wharfingers,  and  report  to  the  board  all  cases  of  failure  to  perform  their  duties, 
and  require  all  ship-masters,  consigners,  pilots,  and  masters  of  tow-boats  to 
conform  to  the  regulations  of  the  board.  He  must  require  the  docks,  slips, 
wharves,  piers,  and  other  premises  under  the  jurisdiction  of  the  board  to  be 
kept  free  from  all  obstructions,  and  when  parties  fail  to  obey  his  order  to 
remove  the  same,  he  must  forthwith  report  the  fact  to  the  board,  and  execute 
their  order  in  relation  thereto.  And  it  shall  be  his  duty  to  execute  and 
enforce  the  rules  and  regulations  which  may  be  established  by  such  board 
pursuant  to  the  provisions  of  this  article,  and  he  is  also  empowered  to  deter- 
mine cases  of  collision  by  consent  of  all  parties  interested,  and  where  dam- 
ages do  not  exceed  three  hundred  dollars,  the  decision  is  final.  He  shall  take 
in  charge  all  abandoned  water-craft  and  all  boats  picked  up  adrift,  and  secure 
the  same,  after  which  he  shall  advertise  for  one  week  in  one  of  the  daily  news- 
papers printed  in  the  city  of  San  Diego,  giving  the  full  particulars  pertaining 
to  the  same,  and  request  all  parties  interested  to  appear  and  establish  their 
title  or  claim  thereto,  within  twenty  days  from  the  last  publication.    If 
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claimed  within  said  period,  such  property  shall  be  delivered  to  the  owner  on 
payment  of  all  costs  of  removing,  securing,  and  advertising  the  same.  If 
not  claimed  within  said  period,  or  if  the  owner  fails  to  pay  the  charges,  such 
property  shall  be  sold  by  the  chief  wharfinger  to  the  highest  bidder,  at  pub- 
lic auction;  less  the  cost  shall  be  paid  the  owner,  if  claimed  by  him,  or  if 
not  claimed  by  the  owner,  shall  be  paid  to  the  board  of  state  harbor  commis- 
sioners; but  the  owner  shall  be  entitled  to  receive  from  said  board  the 
amount  so  paid,  if  he  claim  the  same  within  one  year  from  the  date  of  said 
payment.  For  the  purposes  of  this  section,  the  harbor  of  San  Diego  shall  be 
the  tide- waters  of  the  entire  bay  of  San  Diego,  and  the  jurisdiction  of  the 
chief  wharfinger  shall,  when  performing  the  duties  required  by  this  section, 
be  co-extensive  with  such  tide-waters.  The  chief  wharfinger  shall  keep  an 
office  in  some  convenient  place  upon  the  city-front,  which  shall  be  kept  open 
every  day  (Sundays  and  holidays  excepted)  from  seven,  a.  m.,  till  6,  p.  m. 
The  commissioners  shall  furnish  a  suitable  building  for  an  office,  for  the 
exclusive  use  of  said  chief  wharfinger  and  assistant  chief  wharfinger,  with 
suitable  office  furniture.  And  it  shall  be  the  duty  of  all  pilots,  masters  of 
tug-boats,  masters,  owners,  and  consignees  of  vessels,  to  obey  all  lawful  orders 
and  directions  of  the  chief  wharfinger  in  relation  to  the  stationing,  anchor- 
ing, and  removing  of  vessels  under  and  pursuant  to  such  rules  and  regula- 
tions. He  must  take  and  subscribe  an  official  oath,  and  give  such  official 
bond  as  the  board  may  require,  subject  to  their  approval,  to  be  indorsed 
thereon.  Said  bond  and  oath  must  be  filed  in  the  office  of  the  board.  The 
wharfinger  shall  have  supervision  of  the  wharfs  to  which  they  are  assigned, 
and  must  require  the  regulations  of  the  board  and  orders  of  the  chief  wharf- 
inger to  be  respected  and  obeyed,  and  good  order  to  be  preserved  thereon. 
The  collectors  must  collect  the  revenues  in  such  manner  as  the  board  may 
direct,  and  must  daily  account  for  and  pay  all  moneys  in  the  office.  The 
wharfingers  and  collectors  must  take  and  subscribe  an  official  oath,  and  give 
such  official  bond  as  the  board  may  require,  subject  to  their  approval,  to  be 
indorsed  thereon;  said  bond  and  oath  to  be  filed  in  their  office.  All  the 
above-named  officers  must  perform  such  other  duties  pertaining  to  their  posi- 
tions as  the  board  may  from  time  to  time  prescribe.  The  board  may,  in  its 
discretion,  employ  an  assistant  to  the  chief  engineer,  an  assistant  to  the  chief 
wharfinger,  a  draughtsman,  a  superintendent  of  dredges,  a  yard-master,  and 
such  men  on  the  dredges,  scows,  tow-boats,  fire-boats,  and  railroad,  and  in 
doing  urgent  repairs,  as  they  deem  advisable,  and  prescribe  their  bonds, 
duties,  and  compensation;  such  employees  shall  hold  their  positions  and  be 
removable  at  the  pleasure  of  the  board;  but  no  officer  or  employee  of  the 
board  shall  be  removed  or  otherwise  prejudiced  for  refusing  to  contribute  to 
any  political  fund,  or  to  render  any  political  service;  nor  shall  the  board, 
collectively  or  individually,  use  their  official  influence  to  coerce  the  political 
action  of  any  of  the  officers  or  employees.  Nor  shall  the  state  dredgers  be 
employed  to  dredge  slips  not  under  the  control  of  the  state,  nor  private  work 
of  any  character.  Nor  shall  the  commissioners,  nor  their  appointees,  be 
interested  in  any  contract  for  the  erection  or  repairing  of  any  work  described 
in  this  article.  Any  commissioner  or  appointee  who  shall  be  interested  is 
guilty  of  a  felony. 
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8678.    PrasectUiona  of  aetians. 

Sec.  2578.  The  commissioners  may  institute  and  prosecute  to  final  judg- 
ment actions  in  the  name  of  the  people  of  the  state  of  California,  for  the  pos- 
session of  any  portion  of  the  premises  described  in  this  article,  or  for  the 
collection  of  any  money  due  or  that  may  become  due  the  state  by  authority  of 
this  article;  and  the  commissioners  may  also  institute  and  prosecute  to  final 
judgment  actions  for  the  removal  of  all  unlawful  obstructions  in  or  upon  said 
premises,  or  for  the  removal  of  all  unlawful  obstructions  in  or  upon  the 
streets  through  the  center  of  which  the  inshore  line  or  line  nearest  the  main 
land  bounding  said  premises  runs.  They  may  also  remove  any  unlawful  ob- 
structions thereon  after  the  owner,  possessor,  or  occupant  of  such  obstruction 
shall  have  five  days'  notice,  in  writing,  to  remove  the  same,  either  served  on 
Buch  owner,  possessor,  or  occupant,  or  posted  upon  said  obstruction  by  the 
chief  wharfinger,  assistant  wharfinger,  or  wharfinger. 

2679.     Control  of  bay. 

Sec.  2579.  The  commissioners  shall  have  possession  and  control  of  the 
entire  bay  of  San  Diego,  together  with  the  improvements,  rights,  privileges, 
easements,  and  appurtenances  connected  therewith,  or  in  any  wise  appertain- 
ing thereto,  for  the  purposes  in  this  article  provided.  And  said  commis- 
sioners, in  addition  to  a  general  control  over  said  premises,  shall  have 
authority  to  use,  for  loading  and  landing  merchandise,  with  a  right  to  collect 
dockage,  wharfage,  and  tolls  thereon,  such  portions  of  the  streets  of  the  city 
of  San  Diego,  or  any  city  or  town  ending  or  fronting  upon  the  waters  of  the 
bay  of  San  Diego  as  may  be  used  for  such  purposes  without  obstructing 
the  same  as  thoroughfares,  and  authority  to  rent  an  office  in  any  portion  of 
the  city  of  San  Diego,  and  purchase  from  time  to  time  suitable  books  for  the 
records  of  the  secretary  and  accounts  of  the  wharfingers,  together  with  such 
stationery  as  may  be  required  by  the  board,  and  to  fix  and  regulate  from  time 
to  time  the  rates  of  dockage,  wharfage,  cranage,  tolls,  and  rents,  and  collect 
such  an  amount  of  revenue  therefrom  as  will  enable  the  commissioners  to  per- 
form the  duties  required  of  them  by  authority  of  this  article.  And  the  com- 
missioners may  so  modify  and  establish  such  rates  of  dockage  and  wharfage, 
collecting,  as  near  as  possible,  equal  amounts  from  dockage  and  wharfage. 
When  such  modification  has  been  made,  the  collection  of  tolls  must  be 
abolished,  and  the  toll  collectors  discharged.  The  commissioners  shall  con- 
struct such  number  of  wharves  as  the  wants  of  commerce  shall  require,  and 
shall  locate  such  wharves  at  such  points  and  upon  such  lines  as  the  board 
may  deem  most  suitable  for  the  best  interest  of  commerce,  and  shall  repair 
and  maintain  all  the  wharves,  piers,  quays^  landings,  and  thoroughfares  the 
wants  of  commerce  may  require,  and  generally  to  erect  all  such  improve- 
ments as  may  be  necessary  for  the  safe  landing,  loading  and  unloading,  and 
protection  of  all  classes  of  merchandise,  and  for  the  safety  and  convenience 
of  passengers  passing  into  and  out  of  the  city  of  San  Diego,  or  any  city  or 
town  on  the  bay  of  San  Diego,  by  water.  But  no  wharf  shall  be  constructed 
upon  such  place  or  line  as  will  cause  any  slip  or  dock  to  be  less  than  one 
hundred  and  thirty-six  feet  wide  at  the  most  narrow  point  between  the 
wharves.    When  they  determine  that  a  new  wharf  shall  be  erected,  or  any 
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other  necessary  improvement  constructed,  or  repairs  made,  or  dredging- 
machines,  scows,  steam-tugs,  and  any  necessary  machinery,  the  cost  of 
which  shall  exceed  three  thousand  dollars,  they  shall  advertise  for  sealed 
proposals  for  a  period  of  not  less  than  ten  days  in  one  or  more  of  the  daily 
newspapers  in  the  city  of  San  Diego.  Every  proposal  shall  be  accompanied 
by  a  certified  check  for  an  amount  equal  to  five  per  cent  of  the  amount  of 
such  proposal,  such  check  to  be  made  payable  to  the  order  of  the  secretary  of 
said  board,  conditioned  if  the  proposal  is  accepted  and  the  contract  awarded, 
and  if  the  bidder  shall  fail  or  neglect  to  execute  the  contract,  and  give  the 
bond  required  within  six  days  after  the  award  is  made,  in  that  case  said  sum 
mentioned  in  said  check  shall  be  paid  into  the  state  treasury  by  said  sec- 
retary, as  liquidated  damages  for  such  failure  and  neglect,  as  a  portion  of 
San  Diego  harbor  improvement  fund.  Such  advertisement  shall  contain  a 
general  description  of  the  work  to  be  done,  the  materials  to  be  used,  the  place 
where  to  be  used,  and  must  refer  to  specifications,  which  must  contain  a  full 
and  accurate  description  of  the  work  to  be  performed,  the  material  to  be 
used,  which  specifications  shall  be  kept  in  the  office  of  the  secretary  of  the 
board  in  such  manner  that  all  persons  may  inspect  the  same  during  the 
usual  business  hours  of  all  days  except  Sundays  and  holidays.  On  a  day 
named  in  the  advertisement,  the  commissioners  shall  open  the  bids  in  the 
presence  of  such  bidders  as  are  present,  and  award  the  contract  to  the  lowest 
bidder,  who  shall  furnish  sufficient  sureties  to  guarantee  the  performance  of 
the  work.  If,  in  the  opinion  of  the  commissioners,  the  bids  are  too  high, 
they  may  reject  them  and  advertise  anew  in  like  manner  as  before.  If,  in 
the  opinion  of  the  commissioners,  the  second  bids  are  too  high,  they  may  re- 
ject them  likewise,  and  enter  into  contract  with  responsible  parties  without 
giving  further  notice.  Any  contract  entered  into  without  giving  further 
notice  and  receiving  bids  must  be  at  least  ten  per  cent  lower  than  the  lowest 
rejected  bid.  The  board  may  construct  such  harbor,  embankment,  or  sea- 
wall as  shall  be  necessary  to  protect  the  harbor  of  San  Diego,  and  dredge  such 
number  of  slips  and  docks  as  the  commerce  of  the  port  of  San  Diego  may 
require,  to  a  depth  that  will  admit  of  the  easy  and  free  ingress  and  egress 
of  all  classes  of  water-craft  that  load  and  discharge  cargoes  at  the  wharves, 
piers,  quays,  landings,  and  thoroughfares  in  the  harbor  of  San  Diego;  to  per- 
form which  dredging  said  board  of  state  harbor  commissioners  for  the  bay  of 
San  Diego  are  hereby  authorized  and  empowered  to  hire,  employ,  purchase, 
or  construct  dredging-machines,  scows,  steam-tugs,  and  the  necessary  ma- 
chinery, and  employ  men  for  operating  the  same.  When  any  portion  of 
the  premises  described  in  this  article  shall  be  dredged,  the  sand,  mud,  or 
other  substances  shall  be  deposited  in  a  place  designated  by  the  board.  All 
classes  of  water-craft  that  use  or  make  fast  to  any  wharf,  pier,  quay,  landing, 
or  thoroughfare,  and  lands  upon  or  loads  therefrom  any  goods,  wares,  or 
merchandise,  shall  be  liable  and  must  pay  to  the  commissioners  such  rates 
of  dockage  as  shall  be  fixed  by  authority  of  this  article;  and  all  such  water- 
craft  as  shall  discharge  or  receive  any  goods,  wares,  or  iperchandise  while 
moored  in  any  slip,  dock,  or  basin  within  the  jurisdiction  of  the  commis- 
sioners, shall  pay  one  half  the  regular  rate6  of  dockage.  Any  water-craft  that 
shall  leave  any  wharf,  pier,  quay,  landing,  thoroughfare,  slip,  dock,  or  basin, 
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fied  shall  be  liable  to  pay  the  commissioners  the  sum  of  twenty-five  dollars 
for  each  and  every  day  daring  which  said  obstructions  shall  remain  upon 
any  such  wharf,  pier,  quay,  landing,  or  thoroughfare;  and  the  commissioners 
shall  have  power,  in  their  discretion,  to  remove  any  such  encumbering  sub- 
stance, and  store  the  same  in  any  suitable,  convenient,  and  safe  place,  and  a 
sum  equal  to  the  amount  of  the  expenses  of  the  removal,  together  with  all 
other  necessary  charges,  shall  be  paid  by  the  owner  of  such  encumbering 
substance  to  the  commissioners,  and  such  sum  and  necessary  charges  shall 
be  a  lien  on  such  substance  until  paid.  The  commissioners  are  authorized 
to  assign  berths  or  slips  for  the  exclusive  use  of  sea-going  steamers,  ferry- 
boats, and  steamboats  navigating  the  waters  of  the  bay  of  San  Diego  and  its 
tributaries,  and  to  construct  suitable  ofiQces,  sheds,  and  inclosures  for  the 
accommodation  of  their  business,  and  may  charge  for  such  exclusive  use  a 
reasonable  sum,  irrespective  of  their  tonnage  or  the  number  of  days  such 
berth  is  occupied.  For  the  purpose  of  enforcing  the  charge  for  wharfage  or 
toll  on  goods,  wares,  and  merchandise  landed  on  any  wharf,  pier,  or  thorough- 
fare, or  remaining  thereon  longer  than  the  time  prescribed  by  the  harbor 
regulations,  the  said  commissioners  are  authorized  to  take  possession  of  such 
goods,  wares,  and  merchandise;  and  if  such  charge  be  not  paid  within  two 
days  thereafter,  may  remove  and  store  the  same  at  the  charge,  risk,  and 
expense  of  the  owner  or  consignee  thereof;  or  may  sell  the  same  by  public 
auction,  with  or  without  notice,  at  their  discretion;  and  for  the  purpose  of 
keeping  the  wharves,  piers,  and  thoroughfares  free  of  obstructions,  the  said 
commissioners  shall  cause  a  written  notice  to  be  served  on  the  owner,  agent, 
consignee,  or  person  in  possession  of  any  such  obstructing  material  or  struc- 
ture, or  may  post  a  notice  thereon,  at  their  discretion,  requiring  its  removal 
within  twenty-four  hours  thereafter;  and  on  failure  to  comply  therewith,  the 
commissioners  may  remove,  store,  or  sell  the  same  by  public  auction,  at 
their  discretion.  From  the  proceeds  of  any  such  sale,  they  shall  retain  all 
the  wharfage  and  tolls  due,  with  ten  per  cent  thereon,  and  in  case  of  ob- 
structions, twenty-five  dollars  for  each  and  every  day  during  which  the 
wharf,  pier,  or  thoroughfare  has  been  obstructed,  and  also  all  the  expenses 
attending  such  sale,  and  the  surplus,  if  any,  shall  be  paid  to  the  proper  party. 
Such  sale  shall  be  made  subject  to  immediate  removal. 

2680.  Extending  streets. 

Sec.  258Qp  The  board  of  state  harbor  commissioners  for  the  bay  of  San 
Diego  are  authorized  to  extend  any  of  the  streets  lying  along  the  water-front 
of  said  city  and  county,  to  a  width  not  exceeding  one  hundred  and  fifty  feet, 
where  they  have  not  been  already  so  extended.  The  outer  half  of  such  streets 
must  be  constructed  or  built  and  maintained  in  good  repair  by  the  state  har- 
bor commissioners,  or  parties  holding  under  them,  and  may  be  used  as  a 
landing-place  or  pier  on  which  dockage,  wharfage,  and  tolls  may  be  collected; 
and  until  such  extensions  are  made,  the  commissioners  may  have  and  use 
as  a  landing-place,  with  full  power  to  collect  dockage,  wharfage,  and  tolls 
thereon,  so  much  of  the  streets  now  fronting  upon  the  water-front  as  may  be 
used  for  such  purpose  without  obstructing  the  same  as  a  thoroughfare.  The 
iimer  half  of  such  streets  shall  be  constructed  and  maintained  in  good  repair 
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be  erected  as  will  secure  the  safe  and  convenient  landing  of  passengers,  and 
safe  landing  and  delivery  of  freight;  set  apart  and  assign  suitable  wharves, 
berths,  or  landings  for  the  exclusive  use  of  vessels;  to  construct  suitable 
sheds,  gates,  and  other  temporary  structures  as  may  be  necessary  for  the 
safe  and  convenient  landing  of  passengers,  and  safe  landing  and  delivery  of 
freight;  and  set  apart  and  assign  for  the  sole  and  exclusive  use  of  the  fisher- 
men of  the  city  of  San  Diego  such  place  or  places  as  the  said  commissioners 
shall  deem  proper  and  sufficient,  and  for  no  other  purpose.  The  commis- 
sioners may  assign  suitable  places  for  the  landing  of  horses,  cattle,  sheep, 
and  swine,  and  when  such  places  have  been  assigned,  it  shall  be  a  misde- 
meanor for  a  commander  of  any  water-craft  to  land  any  greater  number  than 
ten  at  any  one  time  from  any  water-craft  at  any  other  place.  The  commis- 
sioners may  set  apart  for  the  uses  and  purposes  of  dry-docks  and  marine 
railways  such  portions  of  the  water-front  as  the  wants  of  commerce  may 
require,  and  lease  the  same  for  a  period  not  to  exceed  ten  years.  When  the 
commissioners  lease  premises  for  marine  railways  and  dry-dock  purposes,  as 
provided  in  this  section,  they  shall  advertise  for  sealed  proposals,  for  a  period 
of  not  less  than  ten  nor  more  than  twenty  days,  in  one  of  the  daily  news- 
papers of  the  largest  circulation,  printed  in  the  city  of  San  Diego,  which 
advertisements  shall  contain  a  description  of  the  premises  to  be  leased.  On 
the  day  named  in  the  advertisement,  the  commissioners  shall  open  the  bids 
in  the  presence  of  such  of  the  bidders  as  are  present,  and  award  the  prem- 
ises to  the  highest  responsible  bidder  that  shall  furnish  sufficient  sureties  to 
guarantee  the  payment  of  the  rent,  and  may  negotiate  for,  and  accept,  and 
cancel  any  lease  of  any  portion  of  the  premises  described  in  this  article, 
and  pay  a  reasonable  compensation  for  any  structures  upon  any  such 
leased  premises  as,  in  the  opinion  of  the  board  and  engineer,  may  be  useful 
for  such  commercial  purposes  as  this  article  is  intended  to  promote.  No 
person  or  company  shall,  without  the  consent  of  the  board  of  state  harbor 
commissioners,  land  or  remove  any  goods,  wares,  or  merchandise,  or  other 
thing,  upon  or  from  any  wharf,  pier,  quay,  landing,  or  thoroughfare  situate 
upon  the  premises  described  in  this  article,  unless  authorized  to  do  so  by 
virtue  of  valid  lease;  nor  shall  any  person  collect  dockage,  wharfage, 
cranage,  rent,  or  toll,  within  the  boundaries  of  the  premises  described  in  this 
article,  except  by  virtue  of  valid  leases,  without  first  obtaining  permission 
to  do  so  from  said  commissioners;  nor  shall  any  person  or  company  place 
or  caused  to  be  placed  any  obstructions  in  the  bay  of  San  Diego,  nor  upon 
any  wharf,  pier,  quay,  landing,  or  thoroughfare,  without  the  consent  of  the 
board.  Whenever  any  wharf,  pier,  quay,  landing,  or  thoroughfare  in  the 
harbor  of  San  Diego  shall  be  encumbered,  or  their  free  use  interfered  with, 
by  goods,  wares,  merchandise,  or  other  substance,  whether  loose  or  built 
upon  or  fixed  to  any  such  wharf,  pier,  quay,  landing,  or  thoroughfare,  it  shall 
be  the  duty  of  the  commissioners  to  notify,  in  writing  (which  notice  may  be 
served  by  a  wharfinger,  or  by  the  secretary  or  assistant  secretary  of  the 
board),  the  owner,  agent,  occupant,  or  person  placing  or  keeping  such  ob- 
structions thereon,  to  remove  the  same  within  twenty-four  hours  after  the 
serving  of  such  notice;  and  in  case  of  failure  to  comply  with  such  notice, 
and  remove  such  obstructions*  the  owner,  agent,  occupant^  or  person  so  noti- 
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fied  shall  be  liable  to  pay  the  commissioners  the  sum  of  twenty-five  dollars 
for  each  and  every  day  during  which  said  obstructions  shall  remain  upon 
any  such  wharf,  pier,  quay,  landing,  or  thoroughfare;  and  the  commissioners 
shall  have  power,  in  their  discretion,  to  remove  any  such  encumbering  sub- 
stance, and  store  the  same  in  any  suitable,  convenient,  and  safe  place,  and  a 
sum  equal  to  the  amount  of  the  expenses  of  the  removal,  together  with  all 
other  necessary  charges,  shall  be  paid  by  the  owner  of  such  encumbering 
substance  to  the  commissioners,  and  such  sum  and  necessary  charges  shall 
be  a  lien  on  such  substance  until  paid.  The  commissioners  are  authorized 
to  assign  berths  or  slips  for  the  exclusive  use  of  sea-going  steamers,  ferry- 
boats, and  steamboats  navigating  the  waters  of  the  bay  of  San  Diego  and  its 
tributaries,  and  to  construct  suitable  offices,  sheds,  and  inclosures  for  the 
accommodation  of  their  business,  and  may  charge  for  such  exclusive  use  a 
reasonable  sum,  irrespective  of  their  tonnage  or  the  number  of  days  such 
berth  is  occupied.  For  the  purpose  of  enforcing  the  charge  for  wharfage  or 
toll  on  goods,  wares,  and  merchandise  landed  on  any  wharf,  pier,  or  thorough- 
fare, or  remaining  thereon  longer  than  the  time  prescribed  by  the  harbor 
regulations,  the  said  commissioners  are  authorized  to  take  possession  of  such 
goods,  wares,  and  merchandise;  and  if  such  charge  be  not  paid  within  two 
days  thereafter,  may  remove  and  store  the  same  at  the  charge,  risk,  and 
expense  of  the  owner  or  consignee  thereof;  or  may  sell  the  same  by  public 
auction,  with  or  without  notice,  at  their  discretion;  and  for  the  purpose  of 
keeping  the  wharves,  piers,  and  thoroughfares  free  of  obstructions,  the  said 
commissioners  shall  cause  a  written  notice  to  be  served  on  the  owner,  agent, 
consignee,  or  person  in  possession  of  any  such  obstructing  material  or  struc- 
ture, or  may  post  a  notice  thereon,  at  their  discretion,  requiring  its  removal 
within  twenty-four  hours  thereafter;  and  on  failure  to  comply  therewith,  the 
commissioners  may  remove,  store,  or  sell  the  same  by  public  auction,  at 
their  discretion.  From  the  proceeds  of  any  such  sale,  they  shall  retain  all 
the  wharfage  and  tolls  due,  with  ten  per  cent  thereon,  and  in  case  of  ob- 
structions, twenty-five  dollars  for  each  and  every  day  during  which  the 
wharf,  pier,  or  thoroughfare  has  been  obstructed,  and  also  all  the  expenses 
attending  such  sale,  and  the  surplus,  if  any,  shall  be  paid  to  the  proper  party. 
Such  sale  shall  be  made  subject  to  immediate  removal. 

2680.  Extending  streets. 

Sec.  258Q,  The  board  of  state  harbor  commissioners  for  the  bay  of  San 
Diego  are  authorized  to  extend  any  of  the  streets  lying  along  the  water-front 
of  said  city  and  county,  to  a  width  not  exceeding  one  hundred  and  fifty  feet, 
where  they  have  not  been  already  so  extended.  The  outer  half  of  such  streets 
must  be  constructed  or  built  and  maintained  in  good  repair  by  the  state  har- 
bor commissioners,  or  parties  holding  under  them,  and  may  be  used  as  a 
landing-place  or  pier  on  which  dockage,  wharfage,  and  tolls  may  be  collected; 
and  until  such  extensions  are  made,  the  commissioners  may  have  and  use 
as  a  landing-place,  with  full  power  to  collect  dockage,  wharfage,  and  tolls 
thereon,  so  much  of  the  streets  now  fronting  upon  the  water-front  as  may  be 
used  for  such  purpose  without  obstructing  the  same  as  a  thoroughfare.  The 
inner  half  of  such  streets  shall  be  constructed  and  maintained  in  good  repair 
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by  the  owners  of  the  lots  abutting  thereon.  The  commissioners  are  author- 
ized to  construct  across  the  outer  half  of  said  streets  an  extension  of  the 
sewers  of  the  said  city,  if  it  be  necessary  to  take  any  land  for  the  purpose  of 
widening  any  such  street.  When  it  becomes  necessary  for  the  commissioners 
to  construct  any  wharves  on  the  line  of  the  water-front,  they  are  authorized 
to  adopt  and  pay  for  any  structures  which  would  form  part  of  such  wharveSi 
and  which  have  been  constructed  along  such  line  by  private  parties  prior  to 
the  passage  of  this  act. 

2681.  Embankmentay  seawalls,  etc. 

Sec.  2581.  The  embankments,  seawalls,  thoroughfares,  streets,  wharves, 
and  other  public  places  provided  for  in  this  act  are  hereby  declared  a  public 
use,  in  the  laying  out  and  construction  of  which  the  right  of  eminent  domain 
may  be  exercised  by  the  harbor  commissioners  in  the  name  of  the  people  of 
the  state  for  the  estates  and  rights,  and  in  the  manner  provided  in  part  threci 
title  eight,  of  the  Code  of  Civil  Procedure.  The  said  commissioners  are  au- 
thorized to  pay  out  of  the  harbor  improvement  fund  any  compensation  and 
damages  assessed  in  such  proceedings. 

2582.    Collections. 

Sec.  2582.  No  greater  amount  of  money  shall  in  the  main  ever  be  collected 
by  the  collection  of  dockage,  wharfage,  tolls,  rents,  and  cranage  than  shall 
be  necessary  to  construct  and  keep  in  repair  such  number  of  wharves,  piers, 
landings,  and  thoroughfares,  construct  sheds,  dredge  such  number  of  slips 
and  docks,  constructing  a  seawall  and  harbor  embankment,  construct  and 
operate  a  railway  on  the  seawall,  and  pay  incidental  expenses  allowed  to  be 
paid  by  this  article. 

2688.   Contracts. 

Sec.  2583.  No  contract  or  obligation  entered  into  by  the  harbor  commis- 
sioners, which  creates  a  liability  or  authorizes  the  payment  of  money,  shall 
be  valid  or  of  binding  force  unless  signed  by  all  three  of  the  commissioners, 
and  countersigned  by  the  secretary  of  the  board;  nor  shall  any  contract  in- 
volving the  payment  of  money  be  made  by  the  said  commissioners,  unless 
the  amount  then  to  the  credit  of  the  harbor  improvement  fund,  together  with 
the  revenue  estimated  to  accrue  up  to  the  time  of  the  maturity  of  such  con- 
tract, over  and  above  the  current  expenses  of  the  commission,  be  sufficient  to 
meet  the  payments  to  become  due  thereon;  provided^  such  estimate  of  reve- 
nue shall  be  limited  as  to  time  to  one  year,  and  as  to  amount  to  the  amount 
of  revenue  of  the  preceding  year. 

2684.  Moneys  how  paid. 

Sec.  2584.  All  moneys  collected  shall  be  paid  into  the  state  treasury,  and 
be  credited  to  the  San  Diego  harbor  improvement  fund,  at  least  once  in 
each  month,  except  office  rent,  cost  of  office  furniture,  books,  stationery, 
lights,  fuel,  expense  of  dredging,  expense  of  pile-driving  and  piles,  cleaning 
the  wharves  and  bulkheads,  legal  and  other  incidental  expenses,  and  in  ad- 
dition, one  thousand  dollars  per  month  for  urgent  repairs;  which  last  sum, 
if  so  much  be  required,  may  be  used  in  repairing  the  wharves,  piers,  land- 
ings, thoroughfares,  sheds,  and  other  structures,  and  the  streets  bounding  on 
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the  water-front  under  the  joriBdiction  of  the  board,  without  adyertising  for 
proposals  therefor..  Such  moneys  may  be  remitted  to  the  state  treasury  by 
express. 

2686.  Vouchers. 

Sec.  2585.  The  commissioners  shall  take  vouchers  for  all  sums  of  money 
by  them  expended  under  the  authority  of  this  article,  excepting  fifty  dollars 
per  month  for  postage-stamps,  express,  and  other  incidental  expenses,  and 
safely  keep  the  same  on  file  in  the  office  of  the  board.  For  all  sums  of  money 
paid  by  the  commissioners,  excepting  those  mentioned  in  section  two  thou- 
sand five  hundred  and  eighty-three,  drafts  shall  be  drawn  by  them  on  the 
controller  of  state,  countersigned  by  the  secretary  of  the  board,  and  the  con- 
troller of  state  shall  draw  his  warrant  on  the  state  treasurer,  who  shall  pay 
the  same  out  of  any  money  in  said  treasury  credited  to  the  San  Diego  har- 
bor improvement  fund.  No  warrant  shall  be  drawn  by  the  controller  upon 
the  treasurer  of  the  state,  as  provided  in  this  section,  unless  the  order  bears 
the  signatures  of  all  three  commissioners,  and  of  the  eecretary  of  the  board. 

2686.  Report  to  controller. 

Sec.  2586.  On  the  payment  to  the  state  treasurer  of  any  sum  of  money, 
the  secretary  and  the  state  treasurer  must  report  to  the  state  controller  the 
amount  so  paid,  and  the  treasurer  must  give  the  board  a  receipt  for  the  same. 
Such  payments  shall  be  considered  as  payments  into  the  state  treasury,  and 
the  treasurer  shall  be  responsible  on  his  official  bond  therefor. 

2687.  Ex  officio  officers. 

Seo.  2587.  The  governor  of  the  state,  and  the  mayor  of  the  city  of  San 
Diego,  and  the  mayor  of  National  City,  are  hereby  made  ex  officio  additional 
members  of  the  board  of  state  harbor  commissioners,  for  the  special  purposes 
herein  mentioned,  and  shall  take  part  in  the  action  of  the  board  as  herein- 
after provided. 

2688.  Survey. 

Seo.  2588.  The  board  of  state  harbor  commissioners  are  hereby  authorized 
and  empowered  and  directed,  within  one  year  from  and  after  the  passage  of  this 
act,  to  employ  two  consulting  civil  engineers,  to  act  in  concert  with  the  engi- 
neers of  the  board,  to  make  a  survey,  select  and  locate  a  line  for  a  harbor  em- 
bankment or  seawall,  and  make  a  report  of  their  doings  to  said  commissioners, 
who  shall,  after  receiving  the  same,  appoint  a  time  for  holding,  at  the  office 
of  the  board,  a  special  meeting  of  the  board,  to  consider  the  question  of  adop- 
tion or  rejection  of  the  same.  The  board  shall,  at  least  ten  days  previous  to 
said  meeting,  notify  the  governor  of  the  state,  and  the  mayor  of  the  city  of 
San  Diego,  and  the  mayor  of  National  City,  of  the  time,  place,  and  object  of 
said  meeting  of  said  board,  and  shall  request  them  to  be  present  and  take 
part  in  the  consideration  of  the  question;  and  at  said  meeting,  or  any  ad- 
journed meeting  thereof,  the  governor  and  said  mayors  shall  be  deemed 
additional  members  of  said  board,  with  like  powers  and  rights  as  the  other 
members  thereof.  If  they  are  not  present  at  the  meeting,  the  board  shall 
adjourn  to  a  day  certain,  and  notify  them  anew  as  before;  and  if  either  be 
present  at  the  adjourned  meeting,  with  three  commissioners,  action  may  bo 
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had,  and  an  affirmative  vote  of  all  four  present  shall  determine  the  question; 
any  less  vote  shall  be  a  negative  vote.  But  the  board  may  order  new  surveys 
and  locations,  which  may  be  adopted  or  rejected,  in  like  manner  as  before. 
If  the  vote  is  in  the  affirmative,  the  line  adopted  shall  be  thenceforth  the  line 
of  the  harbor  embankment  and  seawall  of  the  harbor  of  San  Diego. 

2689.  San  Diego  harbor  improvement  fund. 

Sec.  2589.  On  and  after  the  passage  of  this  act,  the  treasurer  of  the  state 
shall  keep  the  money  remitted  to  him  by  the  board  of  state  harbor  commis- 
sioners for  San  Diego  to  the  credit  of  a  fund  to  be  known  as  the  San  Diego 
harbor  improvement  fund,  after  which  all  drafts  drawn  by  this  board  shall 
be  paid  by  the  treasurer  out  of  the  San  Diego  harbor  improvement  fund. 

2690.  To  be  kept  separate  by  state  treasurer. 

Sec.  2590.  The  state  treasurer  shall  receive  all  moneys  paid  by  the  said 
state  harbor  commissioners  for  San  Diego,  and  keep  the  same  in  a  separate 
fund,  to  be  known  as  the  San  Diego  harbor  improvement  fund,  and  pay  out 
the  same  as  provided  for  in  this  article,  and  shall  keep  an  accurate  account 
of  all  moneys  received  by  him  and  paid  out  under  the  authority  of  this  arti- 
cle, in  books  kept  solely  for  that  purpose,  which  said  books  shall  be  open  at 
all  times  to  the  inspection  of  the  governor  and  controller  of  state,  and  of  any 
committee  appointed  by  the  legislature,  or  by  either  branch  thereof. 

2691.  Advertising. 

Sec.  2591.  When  the  commissioners  determine  to  construct  any  part  of 
the  seawall,  they  must  advertise  for  sealed  proposals  for  not  less  than  thirty 
days,  in  not  less  than  two  daily  papers  in  San  Diego.  The  advertisement 
must  give  a  full  and  accurate  description  of  the  work  to  be  done,  the  place 
where  to  be  done,  and  the  material  to  be  used.  On  the  day  dated  in  the 
advertisement,  bids  must  be  opened  in  the  presence  of  such  bidders  as  are 
present,  and  the  contract  awarded  to  the  lowest  bidder,  who  shall  give  a 
bond  with  two  or  more  responsible  sureties,  to  be  approved  by  the  commis- 
sioners, for  the  due  performance  of  the  work.  Their  approval  must  be 
indorsed  on  said  bond.  If,  in  the  opinion  of  the  commissioners,  the  bids  are 
too  high,  they  shall  reject  them  and  advertise  anew  in  like  manner  as  before. 
And  if,  in  the  opinion  of  the  commissioners,  the  second  bids  are  also  too 
high,  they  shall  reject  them  likewise,  and  may  enter  into  a  contract  with 
responsible  parties  without  giving  further  notice.  The  parties  entering  into 
a  private  contract  with  ^he  commissioners  must  give  a  bond,  with  two  or 
more  responsible  persons  as  sureties,  to  be  approved  by  the  commissioners, 
which  approval  shall  be  by  writing  indorsed  upon  said  bond,  conditioned  for 
the  faithful  performance  of  the  contract.  But  the  consideration  agreed  to  be 
paid  in  any  contract  entered  into  without  giving  public  notice  must  be  five 
per  cent  lower  than  the  lowest  responsible  bid  rejected.  The  work  to  be  per- 
formed under  any  one  contract  shall  not  exceed  one  thousand  lineal  feet  of 
harbor  embankment  or  seawall.  But  the  commissioners  may  enter  into  as 
many  contracts  at  the  same  time  as  they  deem  expedient;  provided^  the 
amount  in  the  harbor  improvement  fand,  together  with  the  revenue  estimated 
to  accrue  pursuant  to  section  (2582)  twenty-five  hundred  and  eighty-two  of 
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the  Political  Code,  shall  be  sofficient  to  meet  the  contract  price  of  such  ivofk, 
after  dedacting  the  current  expenaes  of  the  commission  and  the  amount 
required  for  the  erection  and  repair  of  the  wharves,  dredging  the  docks  and 
slips,  and  incidental  expenses;  but  in  no  event  shall  the  state  be  liable  on 
such  contracts  for  any  deficiency  in  the  harbor  improvement  fond.  Separate 
contracts  may  be  entered  into  for  the  dredging  of  a  channel  for  the  reception 
of  the  rock  required  for  the  construction  of  a  harbor  embankment;  provided^ 
that  the  advertising  of  sealed  proposals,  the  receiving  and  opening  of  bids, 
and  the  awarding  of  contracts  required  in  this  section,  shall  be  complied  with 
in  the  letting  of  such  work  in  separate  contracts.  The  commissioners  may, 
if  in  their  opinion  it  will  be  more  economical,  dredge  with  the  dredger  belong- 
ing to  the  state  the  channel  necessary  fiur  the  reception  of  the  stone  used  in 
the  construction  of  the  seawalL  No  contractor  who  enters  into  a  contract  to 
construct  any  portion  of  said  seawall  shall  be  required  to  commence  the  work 
in  less  than  thirty  days  after  the  awarding  of  the  contract.  The  board  shall, 
at  least  ten  days  previous  to  the  holding  of  any  meeting  as  provided  in  this 
section,  notify  the  governor  of  the  state  and  the  mayors  of  San  Diego  City 
and  National  City  of  the  time  and  place  and  object  of  the  meeting,  and 
request  them  to  be  present  and  take  part  therein;  and  at  said  meeting  the 
governor  and  the  mayors  of  the  city  of  San  Diego  and  of  National  City  shall 
be  deemed  additional  members  of  said  board,  with  like  powers  and  rights  as 
other  members  thereof;  and  no  contract  shall  be  entered  into  under  the 
authority  of  this  section  without  the  consent  of  either  the  governor  or  mayor 
of  San  Diego  City  or  the  mayor  of  National  City.  Every  proposal  shall  be 
accompanied  by  a  certified  check  for  an  amount  equal  to  five  per  cent  of  the 
amount  of  such  proposals,  to  be  made  payable  to  the  order  of  the  secretary 
of  the  board,  conditioned  that  if  the  proposals  are  accepted  and  the  contract 
awarded,  and  if  the  bidder  shall  fail  or  neglect  to  execute  the  contract  and 
give  the  bond  required  within  six  days  after  the  award  is  made,  in  that  case 
said  sum  mentioned  in  said  check  shall  be  deemed  liquidated  damages  for 
such  &ilure  and  neglect,  and  shall  be  paid  into  the  San  Diego  harbor 
improvement  fund,  and  all  contracte  made  pursuant  to  this  title  shall  pro- 
vide, under  penalties  of  forfeiture  of  contract,  at  the  option  of  the  commis- 
sioners, that  no  Chinese  or  Mongolian  labor  shall  be  employed  on  the  work. 
The  right  to  construct,  maintain,  and  operate  railways  on  said  bulkheads, 
embankment,  or  seawall,  shall  vest  absolutely  in  said  board  of  harbor  com- 
missioners, to  be  operated  by  them  with  their  own  engines,  and  at  such 
charges  as  they  may  see  fit  to  make,  but  they  shall  give  all  railroads  termi- 
nating at  the  bay  of  San  Diego  equal  feu^ilities  for  bringing  ship  and  car 
together;  and  as  long  as  they  have  no  engines  of  their  own,  they  may  hire 
such  engines,  or  temporarily  allow  railroad  or  other  companies  to  move  their 
cars  with  other  suitable  engines. 

2692.  Report  to  governor. 

Sec.  2592.  The  commissioners  shall,  on  or  before  the  first  day  of  October, 
A.  D.  eighteen  hundred  and  ninety,  and  every  two  years  thereafter,  make  to 
the  governor  a  full  report  of  all  moneys  by  them  received  and  disbursed, 
stating  specifically  for  what  the  same  was  received  and  for  what  purposes 
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expended,  and  shall  give  a  concise  account  of  all  improvements  made,  and 
the  general  condition  of  the  property  under  their  charge- 

2693.  Maps  showing  chunge  of  survey. 

Sec.  2593.  In  case  the  lines  of  the  water-front  of  the  city  of  San  Diego  or 
of  any  city  or  town  on  the  bay  of  San  Diego,  or  the  lines  of  any  of  the  streets 
of  any  city  or  town  ending  at  said  water  line,  shall  be  changed  by  authority  of 
this  article,  the  commissioners  shall  cause  to  be  made  two  accurate  maps 
of  survey  showing  such  change,  which  maps  shall'  be  dated,  certified,  and 
signed  by  the  engineer  of  the  board  and  commissioners,  and  one  filed  in  the 
oflBce  of  the  recorder  of  said  county,  and  the  other  in  the  office  of  the  board. 
After  being  so  filed,  they  shall  be  considered  and  treated  as  official  maps  by 
all  the  courts  of  record  in  the  state. 

2694.  Refusal  to  obey  orders  of  wharfinger. 

Seo.  2594.  If  any  master,  agent,  or  owner  of  any  water-craft  shall  refuse 
or  neglect  to  obey  the  lawful  orders  or  directions  of  the  chief  wharfinger  in 
any  matter  pertaining  to  the  regulations  of  said  harbor,  or  the  removal  or 
stationing  of  any  water  craft,  such  master,  agent,  or  owner  so  refusing  or 
neglecting  is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  before 
any  court  of  competent  jurisdiction,  shall  be  punished  by  a  fine  not  to  exceed 
three  hundred  dollars,  or  by  imprisonment  not  to  exceed  one  hundred  days 
in  the  jail  of  the  city  of  San  Diego. 

2696.    Obstractions  to  navigation. 

Sec.  2595.  All  persons  are  forbidden  to  deposit,  or  cause  to  be  deposited, 
in  the  waters  of  the  harbor  of  San  Diego,  as  described  in  the  preceding  sec- 
tions, any  substance  that  will  sink  and  form  an  obstruction  to  navigation, 
without  first  obtaining  permission  in  writing  of  the  board  of  state  harbor 
commissioners,  which  permission  shall  describe,  with  an  ordinary  degree  of 
certainty,  the  place  where  such  deposit  may  be  made,  and  the  secretary  of 
the  board  shall  record  such  permission.  Any  person  violating  the  pro- 
hibition contained  in  this  section  is  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  before  a  court  of  competent  jurisdiction,  shall  be  fined  not 
less  than  one  hundred  nor  more  than  five  hundred  dollars,  or  imprisoned  in 
the  jail  of  the  city  of  San  Diego  not  less  than  thirty  nor  more  than  ninety 
days. 

2696.  Speed  of  Jwrses  and  vehicles  on  wharves. 

Sec.  2596.  It  shall  not  be  lawful  for  any  person  to  drive  a  horse  or  mule, 
or  any  vehicle  drawn  by  one  or  more  horses  or  mules,  used  in  the  removal  of 
merchandise,  upon  any  wharf,  pier,  quay,  landing,  or  thoroughfare,  faster 
than  a  walk.  Any  person  violating  the  prohibition  in  this  section  contained 
is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  in  any  court  of  com- 
petent jurisdiction  shall  be  fined  not  less  than  twenty  dollars,  or  imprisoned 
in  the  jail  of  the  city  of  San  Diego  not  less  than  ten  days. 

2697.  Jurisdiction  of  police  court. 

Seo.  2597.  The  police  court  of  the  city  of  San  Diego  shall  have  jnrisdio- 
tion  to.try  all  cases  of  misdemeanor  arising  under  this  article. 
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2608.   Qitalifieatian  of  qffietn. 

Ssa  259&  No  peracm  shall  be  appointed  to  an j  office  bj  ^virtue  of  fhia 
article,  nor  be  employed  in  the  service  of  the  board,  unless  he  be  a  qualified 
elector  of  the  state,  nor  shall  any  person  be  so  appointed  or  employed  who  is 
interested  in  any  vessel  sailing  or  plying  in  and  ontof  oron  the  inland  waters 
of  the  bay  of  San  Diego,  as  owner,  mortgagee,  or  otherwise,  or  as  a  stock- 
holder in  any  company  owning  snch  vessels,  or  who  is  the  consignee,  the 
general  or  freight  agent,  or  manager  of  any  snch  vessels,  or  agent  or  other  em- 
ployee of  the  owner  of  any  such  vessels,  or  who  is  engaged  in  the  business  of 
marine  insurance,  or  of  procuring  such  insurance,  or  who  is  engaged  as  a 
stevedore  in  loading  and  discharging  such  vessels.  No  person  not  a  citizen 
of  the  United  States  shall  be  emj^yed  either  as  contractor  or  laborer  on  any 
work  done  under  this  article. 

2689.   Official  bond. 

Sec.  2599.  All  official  bonds  required  to  be  given  by  authority  of  this 
article  shall  be  to  the  people  of  the  state  of  California. 

2600.  Seal 

Sec.  2600.  The  board  of  state  haibcNr  commiasioiierB  finr  the  bay  of  San 
Di^o  shall  procure  and  adopt  a  seaL 

26QL    WhennotoOsortDharfagetoheccnecUd. 

Sec.  2601.  No  tolls  or  wharfcige  shall  be  collected  frmn  travelers  going  on 
board  or  leaving  any  steamer  or  ferry,  or  upon  their  carriages  or  baggage, 
n<nr  from  any  person  or  vehicle  employed  to  transport  or  convey  said  baggage 
to  or  from  any  steamer  or  ferry,  nor  for  empty  packi^es  returned  to  the  wharf 
or  any  vessel;  nor  for  domestic  supplies  for  private  individuals,  intended  for 
consumpti<m  and  not  for  sale,  weighing  less  than  one  hundred  pounds. 

2602.  CoUections  to  be  made  in  coin. 

Sec.  2602.  The  revenue  collected  and  disbursed  by  authority  of  this  arti- 
cle shall  be  gold  and  silver  coin  of  the  United  States. 

2603.  Whatfingen  and  coCecton  to  be  special  policemen. 

Sec.  2603.  It  is  hereby  made  the  duty  of  the  board  of  police  conmua- 
sioners  of  the  city  of  San  Diego  to  appoint  such  number  of  wharfingers  and 
toll  collectors  special  policemen  as  such  commissioners  shall  request,  in 
writing,  such  police  commissioners  to  appoint,  and  also  shall  famish  such 
special  policemen  the  usual  badge  of  office,  which  shall  be  paid  for  by  the 
commissioners;  such  appointments  must  be  renewed  once  in  each  year.  The 
jurisdiction  of  such  special  policemen  shall  be  co-extensive  with  the  premises 
described  in  this  article,  and  their  terms  of  office  aa  such  wharfingers  and 
toll  collectors. 

2604.  Who  liable  for  wharf  age  or  merchandise. 

Sec.  2604.  Whar£Eige  or  merchandise  must  be  paid  by  and  odUected  di- 
rectly from  the  master,  owner,  or  consignee  of  vessel,  and  the  owner,  agent, 
or  manager  of  railroad  cars  using  or  pasting  over  the  wharves  or  other  land* 
ing-plaoes;  and  the  board  must,  aa  soon  aa  practicable,  adopt  pit^wr  reguU- 
tioDB  for  patting  such  mode  of  ooUectioa  into  efiect;  and  thereafker  no  tolls 
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must  be  collected  by  the  load  or  vehicle,  or  merchandise  passing  on  or  off  the 
wharves  or  other  landing-places;  provided,  the  wharfage  or  merchandise  to 
and  from  ferry-boats,  other  than  those  transporting  railroad  cars,  may  be 
collected  in  such  mode  as  the  board  may  direct,  the  master,  owner,  or  con- 
signee of  every  vessel,  and  the  owner,  agent,  or  manager  of  every  railroad  car 
using  or  passing  over  any  wharf  or  landing-place,  must  deliver  to  the  wharf- 
inger, or  other  oflBcer  of  the  board,  on  its  arrival,  and  before  commencing  to 
discharge,  after  receiving  its  cargo  or  load,  and  before  its  departure,  a  full 
and  correct  statement  of  the  quantity  of  merchandise  intei^ed  to  be  dis- 
charged from,  or  which  has  been  received  by,  such  vessel  or  car,  and  must 
pay  to  said  wharfinger,  or  other  officer  of  the  board,  the  amount  of  wharfage 
due  on  such  merchandise.  In  case  any  persons  shall  neglect  or  refuse  to 
deliver  such  statement,  or  shall  willfully  make  a  false  statement,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall  be  fined  not  ex- 
ceeding one  hundred  dollars,  or  imprisoned  not  exceeding  one  hundred  days, 
or  by  both  such  fine  and  imprisonment.  In  case  no  such  statement  be  de- 
livered, or  payment  of  the  wharfage  be  not  so  made,  the  vessel  or  car  may 
be  removed  by  the  wharfinger  from  the  wharf,  or  other  landing-place,  at  the 
expense  of  the  master,  owner,  or  consignee  of  such  vessel,  or  owner  or  agent 
or  manager  of  such  car,  and  may  be  excluded  from  all  the  wharves  or  other 
landing-places  until  such  statement  is  delivered  or  payment  is  made.  In 
case  the  master,  owner,  or  consignee  of  any  vessel,  or  the  owner,  agent,  or 
manager  of  any  railroad  car  using  or  passing  over  any  wharf  or  other  land- 
ing-place, shall  discharge  or  allow  to  be  discharged  from  such  vessel  or  car 
any  part  of  its  cargo  or  load  before  the  amount  of  wharfage  due  thereon  has 
been  fully  paid,  or  shall  receive  or  allowed  to  be  received  on  such  vessel  or 
car  any  part  of  its  cargo  or  load  before  the  deposit  or  guaranty  hereinafter 
provided  is  made  or  given,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  shall  be  fined  not  exceeding  five  hundred  dollars,  or 
imprisonment  not  exceeding  one  hundred  days,  or  by  both  such  fine  and  im« 
prisonment.  The  several  wharfingers  are  authorized  and  empowered  to  make 
arrests  without  warrants  in  all  cases  of  misdemeanor  herein  stated,  and  are 
hereby  made  peace-officers  for  that  purpose;  and  the  police  judge's  court  of 
the  city  of  San  Diego  shall  have  jurisdiction  in  such  cases.  The  moneys 
received  on  account  of  fines  must  be  paid  to  the  board  of  harbor  commis- 
sioners; provided,  that  any  person  so  arrested  may,  at  the  discretion  of  the 
board,  be  discharged  at  any  time  before  trial  on  his  delivery  of  the  state- 
ment, and  making  payment  of  the  wharfage  as  required  herein,  together 
with  all  costs  of  such  arrest  and  prosecution.  The  board  may,  by  written 
permits,  release  parties  from  the  obligation  to  deliver  the  statement  or  pay 
the  wharfage  at  the  times  herein  stated;  provided^  that  before  any  part  of  the 
cargo  or  load  of  such  vessel  or  car  is  discharged  or  received,  a  deposit  be 
made  with  the  said  board  sufficient  to  pay  the  wharfage  on  the  merchandise 
intended  to  be  discharged  or  received,  or  a  proper  and  sufficient  guaranty  or 
obligation  in  writing  be  given  to  them  that  the  said  statement  will  be  de- 
livered, and  pa3rment  of  the  wharfage  be  made,  before  such  vessel  or  car  shall 
depart  fr»m  its  wharf  or  other  landing-place,  or  at  such  other  time  as  stated 
in  such  guaranty  or  obligation.    Such  guaranty  will  be  deemed  an  original 
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obligation  on  the  part  of  the  gaarantor,  and  no  other  consideration  therefor 
need  exist  or  be  expressed  than  the  acceptance  of  said  permit.  Nothing  in 
this  section  shall  be  deemed  to  divert  the  lien  on  merchandise  for  its  wharf- 
age, as  provided  in  two  thousand  five  hundred  and  twenty-four  of  the  Politi- 
cal Code. 

2606.   Leasing  of  lands. 

Sec.  2605.  Whenever  the  board  of  state  harbor  commissioners  for  San 
Diego  shall  have  located  a  line  for  a  harbor  embankment  or  seawall  for  any 
part  of  the  blrbor,  as  provided  in  section  two  thousand  five  hundred  and 
eighty-nine,  they  shall  make  a  plan  and  plat  of  all  the  lands  of  the  state 
included  between  the  said  embankment  and  the  shore  line  of  the  bay,  and 
file  a  copy  of  the  same  with  the  recorder  of  the  county  of  San  Diego.  The 
commissioners  shall  have  the  right  to  lease  said  lands  under  such  established 
rules  and  regulations  as  they  may  adopt  and  publish.  But  no  lease  shall  be 
made  or  be  valid  for  a  term  of  more  than  ten  years,  nor  shall  any  leases  be 
made  or  be  valid  except  made  to  the  highest  bidder,  at  public  auction,  after 
notice  has  been  given  in  the  official  newspaper  of  the  city,  daily,  for  at  least 
thirty  days  prior  to  said  auction.  And  all  leases  shall  provide  for  the  pay- 
ment of  monthly  rentals;  and  that  the  lessee  or  his  assigns  shall  not  use 
said  lands  in  any  manner  to  decrease  the  amount  of  the  tidal  waters  of  the 
bay;  and  shall  also  provide  for  the  forfeiture  of  said  leases  upon  non-fulfill- 
ment of  any  of  the  covenants  in  said  leases.  No  portion  of  said  lands  shall 
be  leased  in  one  lease  in  quantity  to  exceed  one  acre,  nor  shall  the  leases  of 
more  than  three  acres  in  quantity  of  said  lands  be  sold  at  any  one  public 
auction.  All  funds  derived  from  said  leases  shall  be  reported  to  and  paid 
out  from  the  state  treasury,  as  provided  in  section  two  thousand  five  hundred 
and  eighty-four. 

2606.  Special  privilegeSj  when  valid. 

Sec.  2606.  No  special  privilege  or  franchise  granted  within  the  city  of  San 
Diego  by  the  commissioners  to  any  person  or  corporation  to  use  any  of  the 
lands  of  the  state,  or  the  extended  streets  provided  for  by  section  two  thou- 
sand five  hundred  and  eighty,  shall  be  valid  until  the  same  be  ratified  and 
confirmed  by  ordinance  of  the  common  council  of  the  city  of  San  Diega 

2607.  Salaries. 

Sec  2607.  The  monthly  salaries  of  the  officers  of  the  board  shall  be  as 
follows:  Each  of  the  three  commissioners,  one  hundred  and  fifty  dollars;  the 
secretary,  one  hundred  and  twenty-five  dollars.  The  salaries  and  compen- 
sation of  all  other  officers  and  employees,  when  appointed,  shall  be  fixed  by 
a  majority  of  the  full  board  of  harbor  commissioners;  and  all  salaries  shall 
be  paid  monthly,  on  warrants  on  the  state  treasury,  signed  by  the  president 
and  secretary  of  the  board. 

2608.  Attomey^eneral. 

Sec.  2608.  The  attorney-general  of  the  state  must  give  such  legal  advice 
and  render  such  legal  services  as  may,  from  time  to  time,  be  required  of  him 
by  the  commissioners,  in  connection  with  their  duties^  without  further  com- 
pensation. 95 
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NoTXs  OF  Decisions  Apfligable  to  SsonoNs  2618,  2619. 

S618.     Road  laws  —  Constitation.  ~  lie:  Eayward  v.  Matuer,  70  Id.  476.     And 

Tho  road  laws  retained  by  the  code,  having  where,  in  such  a  case,  the  owner  conveyed  a 

been  in  force  before  the  adoption  of  the  pres-  portion  of  the  land,  including  the  locua  in  quo, 

ent  constitution,  are  not  affected  by  the  pro-  to  the  plaintiff,  who  immediately  entered  into 

vision  against  special  legislation:   Meade  v.  the  exclusive  possession  thereof,  and  so  re- 

WaUon,  67  CaL  591.  mained  for  a  period  of  twenty  years,  claiminff 

Dedication.  — The  holder  of  a  certificate  the  same  adversely  to  the  whole  world,  and 
of  purchase  of  school  lands,  having  the  prima  during  that  time  the  U>eu8  in  quo  had  never 
fade  legal  title,  has  power  to  dedicate  the  been  accepted  or  used  by  the  public  as  a  street, 
lands  to  public  use  for  the  purposes  of  a  high-  it  was  held  that  the  land  had  never  been  dedi- 
way:  WatJdns  y.  Lynch,  71  Cal.  21.  Dedica-  cated  as  a  public  street:  Id.  Where,  however, 
tion  is  a  conclusion  of  fact,  to  be  drawn  from  the  owner  of  land  lays  off  a  town  or  village 
idl  the  circumstances  of  each  particular  case,  thereon,  and  makes  a  map  of  the  town-site, 
and  cannot  be  presumed  without  evidence  of  showing  it  to  be  divided  mto  streets,  alleys, 
an  unequivocal  mtention  on  the  part  of  the  blocks,  and  lots,  and  then  sells  with  reference 
owner  to  make  the  dedication:  Qumn  v.  Andet'  to  such  map,  he  thereby  makes  an  irrevocable 
9on,  70  Id.  454.  Stronger  evidence  is  required  dedication  of  the  space  represented  on  the  map 
to  establish  the  dedication  of  a  neighborhood  as  streets  to  the  public,  and  in  such  a  case,  no 
or  timber  road  than  of  a  thoroughfare,  and  in  formal  acceptance  by  the  town  authorities  is 
case  of  a  countrv  road  than  of  a  street  in  a  neoessaiy:  8an  Leandro  v.  Le  Breton,  72  Cal. 
town  or  city:  I<L  The  fact  that  a  road  has  171.  Where  it  is  found  that  a  road  has  been 
been  open  to  puUio  travel,  worked  and  used  used  as  a  public  road  for  more  than  six  years, 
as  a  public  road,  for  a  period  of  eighteen  months  the  findixu;  is  not  overcome  by  the  further  find- 
er two  years,  does  not  show  a  dedication,  un-  ing  that  l£e  owner  of  the  land  placed  gates  at 
less  the  laud-owner  knew  and  aoqniesced  in  the  points  where  the  road  entered  upon  and 
the  user:  Hope  v.  BameU,  decided  December  emerged  ftom  his  luid,  which  did  not  prevent 
29, 1888  (unreported).  The  erection  and  main-  pa3sa^  across  it:  Bolger  ▼.  Fobs,  65  Id.  250. 
tenance  of  gates  or  other  obstructions  over  a  The  right  to  a  street  dedicated  to  pnblio  use 
road  is  strong  evidence  in  support  of  a  mere  cannot  be  aoqoired  by  adverse  possession  as 
license  to  pass  over  it,  and  in  rebuttal  of  its  against  the  pnbUds  Ban  Leandro  v.  Le  Breton, 
dedication  to  public  use:  Qulnn  v.  Andereon,  70  72  Id.  170. 
CaL  454.    The  filing  and  recording  of  a  map  of 

a  tract  of  land,  certain  portions  of  which  are  8010.     This  section,  as  quoted  in  Hope 

delineated  thereon  as  pubUo  streets,  is  a  mere  ▼.  Bamett,  December  299,  1888  (unreportea), 

offer  of  dedication  to  tne  public  of  the  streets,  and  Boiler  v.  Fon,  65  CaL  250,  was  the  seo- 

which  does  not  become  effectual  as  an  ifrevoca-  tion  as  it  existed  before  the  amendments  of 

ble  dedication  until  its  acceptance  by  the  pub-  1883. 

2641.  Supervisor  ex  officio  road  commierioner — Duties  of. 

Sec.  2641.  The  board  of  Buperviaors  of  the  several  coonties  shall  divide 
their  respective  counties  into  suitable  road  districts,  and  may  change  the 
boundaries  thereof,  and  each  supervisor  shall  be  ex  officio  road  commissioner 
of  the  several  road  districts  in  his  supervisor  district,  and  shall  see  that  all 
orders  of  the  board  of  supervisors  pertaining  to  the  roads  in  his  district  are 
properly  executed;  provided^  when  in  any  county  the  members  of  the  board 
of  supervisors  thereof  are  not  elected  by  districts,  it  shall  be  the  duty  of  such 
board,  by  proper  order  to  be  entered  in  its  records,  to  divide  such  county  into 
supervisors'  districts,  to  correspond  with  the  numjber  of  members  of  such 
board,  and  assign  to  each  member  thereof  one  of  such  districts,  of  which  he 
shall  be  such  road  commissioner;  provided^  that  no  member  of  the  board  of 
supervisors  shall  receive  any  compensation  for  any  services  whatsoever 
performed  by  him,  or  required  of  him,  under  any  of  the  provisions  of  this 
chapter,  other  than  his  salary  or  per  diem  and  mileage  as  a  supervisor. 
[Amendment  approved  March  P,  2887;  Statutes  ar^i  Amendm>ents  2887 ,  77.] 

2642.  Election  of  road  overseer^  when  held. 

Sec.  2642.  There  must  be  elected  in  the  several  counties  of  this  state,  at 
the  general  election  in  the  year  eighteen  hundred  and  eighty-eight,  and 
every  two  yea/s  thereafter,  one  elector  of  each  and  every  road  district  in  the 
county,  to  act  as  road  overseer  in  their  respective  districts,  to  hold  office  for 
two  years,  commencing  on  the  first  Monday  after  the  first  day  of  January 
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next  succeeding  their  election,  or  until  their  successors  are  elected  and  quali- 
fied. Such  road  overseers  must  give  ah  official  bond,  in  an  amount  to  be  fixed 
by  the  board  of  supervisors,  conditioned  for  the  faithful  performance  of  all 
duties  required  by  law  or  the  orders  of  the  board  of  supervisors,  and  take  the 
usual  oath  of  office.  On  or  before  the  second  Monday  in  July,  eighteen 
hundred  and  eighty-seven,  the  several  boards  of  supervisors  of  the  respective 
counties  of  this  state  must,  when  such  appointment  has  not  already  been 
made,  upon  a  petition  of  not  less  than  twenty  tax-payers  of  the  road  district, 
and  in  case  there  be  more  than  one  petition,  then  upon  the  petition  of  the 
largest  number  of  tax-payers  of  the  road  district,  appoint  one  road  overseer 
for  each  of  the  road  districts  in  their  respective  counties;  such  overseer  to  be 
an  elector  of  the  district  for  which  he  is  appointed^  and  who  shall  hold  office 
until  the  first  Monday  after  the  first  day  of  January,  eighteen  hundred  and 
eighty-nine.  Such  overseers  shall,  under  the  direction  of  the  road  commis- 
sioner of  his  district,  perform  the  duties  in  this  chapter  hereinafter  specified. 
Each  of  such  road  overseers  shall  give  a  bond  in  a  sum  to  be  fixed  by  the 
board  of  supervisors,  and  subscribe  an  oath  for  the  faithful  performance  of 
the  duties  of  this  office.  lAmendment  approved  March  P,  1887;  Statutes  and 
Amendments  1887j  77.} 

Notes  of  DscoDuoif s  Affuoabui  to  Saonoirs  2642;  2643. 

This  section  Is  directory  merely,  and  a       8648.    Supervisors  have  onl^  such 

writ  of  mandate  wiU  not  lie  to  compel  the  Jurisdictioii   and   general   saperviuon  over 

board  to  appoint  a  particular  person  to  anch  roada  within  their  respective  counties  as  are 

office:  Davisson  v.  Superwaora  ^  Solano  Coitn-  f^ven  them  by  this  seotion.    They  have  no 

<y,  70  Cal.  612.    This  decision  was  rendered  jorisdietion  to  correct  a  mistake  in  the  view 

nnder  the  prior  seotion,  which  gave  the  ap-  and  survey  of  a  public  road  whidi  has  become 

pointment  of  road  overseer  to  the  board  of  a  highway  except  bv  a  prooeedxng  to  alter  or 

supervisors.  ehai^  the  road:  Baoooekr,  Welah,  71  CaL  40(X 

3644.  Bond  of  rood  overseer —  With  whom  filed. 

Sec.  2644.  When  the  overseers  of  road  districts  receive  notice  of  their 
appointment  from  the  board  of  supervisors,  or  notice  of  their  election  from 
the  county  clerk,  they  must,  within  ten  days  thereafter,  give  the  official  bond 
required  by  said  board,  and  take  the  usual  oath  of  office.  The  notice  and 
certificate  that  the  bond  has  been  approved  and  filed,,  and  the  oath  taken 
and  indorsed  thereon,  or  a  certified  copy  thereof,  constitute  a  commission, 
and  authorizes  the  person  named  therein,  and  holding  the  same,  to  discharge 
the  duties  of  overseer.  The  bond  must  be  approved  by  judge  of  the  supe- 
rior court.  lAmendm,ent  approved  March  P,  1887;  Statutes  and  Amendments 
1887,  77.} 

3645.  Road  overseers — Duties  of. 

Sec.  2645.  Road  overseers,  under  the  direction  and  supervision  of  the 
road  commissioners,  and  pursuant  to  orders  of  the  board  of  supervisors, 
must, — 

1.  Take  charge  of  the  highways  within  their  respective  districts,  and  shall 
employ  all  men,  teams,  watering-carts,  and  all  help  necessary  to  do  the  work 
in  their  respective  districts;  provided,  no  road  overseer  shall  be  interested, 
directly  or  indirectly,  in  any  contract  or  work  to  be  done  in  the  road  district 
under  his  charge  and  control. 

2.  Keep  them  clear  from  obstructions  and  in  good  repair,  and  destroy,  or 
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cause  to  be  desirbyed,  at  least  once  a  year,  all  thistles,  Mexican  cockleSurs, 
or  cocklebars  of  any  kind,  and  all  noxious  weeds  growing  or  being  on  any 
portion  of  the  public  highways  or  public  roads  in  their  respective  districts. 

3.  Cause  banks  to  be  graded,  bridges  and  causeways  to  be  made  where 
necessary,  keep  the  same  in  good  repair,  and  renew  them  when  destroyed. 

4.  Make  quarterly  reports,  under  oath,  of  the  number  of  days  they  have 
been  employed  during  the  preceding  three  months,  the  number  of  days' 
labor  performed  on  the  roads  and  highways  in  their  respective  districts,  by 
whom  performed,  and  the  wages  paid  per  day;  filing  therewith  a  receipt  or 
receipts,  signed  by  each  or  all  persons  who  have  performed  labor,  stating  the 
number  of  days  of  labor  performed  and  the  amount  received  for  the  same; 
also  the  amount  and  value  of  the  materials  and  kind  thereof. 

6.  Receive  for  his  services,  from  money  in  the  treasury  belonging  to  his 
road  district,  a  sum  not  to  exceed  three  dollars  per  day  for  each  day's  service 
performed  by  him,  and  not  to  exceed  one  hundred  days  in  any  one  year,  to 
be  audited  and  ordered  paid  by  the  board  of  supervisors.  Road  overseers 
shall  receive  fifteen  per  cent  on  all  moneys  collected  by  them  as  road  poll 
tax;  provided^  they  shall  have  first  paid  into  the  county  treasury  the  sum  of 
all  moneys  so  collected;  and  no  per  diem  for  the  time  spent  in  making  col- 
lections shall  be  allowed  said  road  overseers.  [Amendment  approved  March 
19t  1889;  SUUuU$  and  Amendmmts  1889^  $89.1 

8646.  Board  of  mtpervisora  to  divide  road  dietriets  into  sections. 

8bc.  2646.  The  boards  of  supervisors  of  the  several  counties  of  this  state 
may,  in  their  discretion,  upon  the  petition  of  a  majority  of  the  fireeholders  of 
one  or  either  of  the  road  districts  of  their  respective  counties,  said  number  to 
be  ascertained  by  the  last  assessment  roll  of  the  county,  divide  said  road 
district  or  road  districts  into  sections,  according  to  natural  boundaries  or 
other  circumstances. 

1.  They  shall  advertise  by  a  notice  in  a  weekly  paper  at  the  county  seaii 
if  there  be  one,  and  if  not,  in  a  paper  next  nearest,  for  four  consecutive  weekd, 
for  bids  to  maintain  the  roads  of  each  and  every  section  so  divided  for  a 
term  of  two  years. 

2.  They  shall  award  the  contracts  to  the  lowest  responsible  bidder,  who 
must  reside  in  the  district  in  which  said  sections  are  located,  and  cause  a 
bond  to  be  executed  in  an  amount  equal  to  the  amount  of  the  contract,  per 
annum,  for  the  faithful  performance  of  the  work.  The  supervisors  may  reject 
any  and  all  bids. 

3.  They  shall  cause  the  road  poll  taxes  of  such  sectionized  district  to  be 
collected  by  the  road  overseer  of  the  district,  and  to  allow  him  fifteen  per 
cent  of  the  amount  collected. 

4.  They  shall  cause  the  work  on  the  several  sections  of  each  district  to  be 
inspected  by  the  road  overseer,  and  a  written  report  made  thereon,  and  pre- 
sented at  the  meeting  of  the  board  in  January,  April,  August,  and  November 
of  each  year. 

5.  They  shall  cause  the  amount  due  each,  contractor  to  be  paid  quarterly, 
upon  the  favorable  report  of  the  overseer,  and  approved  by  the  board  of 
supervisors. 
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6.  They  shall  cause  to  be  kept  a  book  showing  the  number  of  sections  in 

each  district,  the  boundaries,  length  in  miles  and  fraction  of  miles,  names  of 

contractors,  amounts  of  contracts,  and  the  cost  of  maintaining  an  average 

mile  of  road  under  the  contract  system.     [New  section  approved  March  I5y 

1887;  Statutes  and  Amendments  1887 y  149;  to  take  effect  from  and  after  its 

pa^ssageJ] 

Notes  of  Decisionb  Applicabls  to  Sechon  2651. 

8651.    Road  tax.  — Under  section  25  of  sition  to  levy  a  special  tax  for  road  purposes, 

the  county  government  act,  the  board  of  super-  and  may  adopt  the  assessment  made  for  state 

visors  of  a  county  has  power  to  adopt  any  suit-  and  county  purposes  as  the  basis  upon  which 

able  mode  of  procedure  for  submitting  to  the  to  levy  the  tax:  ComMoek  v.  County  of  Yolo,  71 

qualified  electors  of  a  road  district  a^propo-  Cal.  599. 

2662.    Road  poll  tax. 

Sec.  2652.  The  board  of  supervisors  may  annually,  at  any  regular  meet* 
ing  held  between  the  first  days  of  January  and  March  of  each  year,  levy 
upon  each  male  person  over  twenty-one  and  under  fifty-five  years  of  age, 
found  in  each  road  district  during  the  time  for  the  collection  of  road  poll 
taxes  for  that  year,  excepting  all  persons  who  were  honorably  discharged 
from  service  in  the  army  or  navy  of  the  United  States  at  any  time  between 
tbe  first  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
a^d  sixty -one,  and  the  first  day  of  May,  in  the  year  of  our  Iiord  one  thousand 
eight  hundred  and  sixty-five,  an  annual  road  poll  tax  not  exceeding  thre^ 
dollars;  and  every  such  person  not  above .  excepted,  in  a  road  district,  who 
has  not  paid  the  same  in  some  other  district,  must  pay  the  amount  of  road 
PqU,  tax  sp  levied;  provided^  that  Uie  board  of  supervisors  may,  by  ordinance, 
proyide  that  any  person  may  work  out  his  road  poll  tax  eo  levied,  under 
such  commutation  rule^  as  may  h^  established  by  the  board  of  supervisors, 
^d  such  work  to  be  done  under  the  direction  of  the  rpad  overseer  or  road 
commissioner.  The  board  of  supervisors  shall  fix,  by  ordii^f^oce,  the  time 
daring  which  all  persons  liable  for  road  poll  tax  may,  at  their  option,  per- 
fqrm  such  labor.  The  road  overseer  or  road  commissioner  qhall  give  each 
per/son  performing  such  labor  a  certificate  thereof.  At  the  expiration 
of  tiie  time,  fixed  by  the  board  for  the  performance  of  such  labor,  said 
poll  tax  shall  be  due  from  every  person  liable  as  aforesaid  not  holding 
a  oertificate  that  he  has  performed  such  labor,  and  shall  be  collected  by  the 
various  road  overseers,  or  road  commissioners  when  there  is  no  road  overseer,* 
in  their  respective  districts,  and  in  the  same  manner  that  state  poll  taxes 
are  collected.  For  the  purpose  of  collecting  road  poll  taxes,  every  road 
overseer,  or  in  case  there  is  no  road  overseer,  the  road  commissioner,  is  hereby 
invested  with  the  same  powers  and  authority  as  the  collector  of  state  poll 
taxes;  and  all  the  remedies  given  by  law  for  the  collection  of  state  poll  taxes 
shall  apply  to  and  be  in  force  for  the  collection  of  road  poll  taxes.  Road 
poll  tax  receipts,  in  blank,  signed  and  numbered  in  the  same  manner  that 
other  poll  tax  receipts  are  signed  and  numbered,  shall  be  delivered  by  the 
auditor  of  the  county  to  each  person  charged  with  the  collection  of  road  poll 
taxes,  on  or  before  the  first  Monday  of  March  of  each  year,  and  he  shall  be 
charged  with  the  amount  of  such  road  poll  tax  receipts  delivered  to  him, 
and  be  credited  with  those  returned,  and  shall  settle  with  the  auditor,  and 
pay  over  the  amounts  collected  in  the  manner  provided  by  section  three 
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thonsaud  eight  hundred  and  fifty-three  of  this  code.  A  sum  not  exceeding 
thirty-five  per  cent  of  all  road  poll  taxes  so  collected  may  be  apportioned  to 
the  general  road  fund,  and  the  balance  shall  be  apportioned  to  the  several 
districts  of  the  county  equally.  [Amendment  approved  March  iP,  1889; 
Statutes  and  Amendments  1889^  S5S;  to  take  effect  and  be  in  force  from  and 
after  its  paMage.'\ 

Nom  OF  DscisiONB  Appuoabls  to  Section  2681. 

9681.    Width.  —  Under  this  Bection  the  itsfidvene possession  by  theperson doing eaeh 

board  of  sapenrisors  has  discretion  to  make  acts:   WaHdna  t.  Lynch,  71  Oal.  21. 

the  road  sixty  feet  wide:  Humboldt  OmMty  ▼•  Potion.  —  In  the  absence  of  affirmative 

Dinamore,  75  Cal.  604.  proof  to  the  contrary,  it  will  be  presumed,  in 

Notice  of  openings*  — When  ^ji  applioa-  support  of  an  order  appointing  viewers,  that 

tion  is  made  to  a  board  of  super^fsors  to  open  the  board  of  supervisors  determined  the  fact 

a  road  over  private  lands,  the  owner  of  the  that  the  petition  was  presented  and  signed  by 

land  is  entitled  to  notice  of  the  piocaedings.  at  least  ten  freeholders  of  the  road  district 

Without  such  notice,  the  order  for  op^nofg  iaxable  therein  for  road  purposes;  that  one  of 

the  road  is  void:  BUva  v.  Oareia,  66  CSsl.  591.  '.the  yiewem  is  a  surveyor,  and  that  all  of  tiie 

Abandonment.  —  Sowing  grain  and  pas^  ^ewent   were   disinterested   citizens   of  the 

turing  cattle  on  the  sides  of  a  publio  road-bed  cou:4l'y»  f^^  notpetitioners:  HumboUi  Chmdiy 

are  not  sufficient  to  show  either  an  abandon-  v.  JH$iikfiyi^  75  CaL  604. 

ment  of  the  use  of  the  road  by  the  public,  or  '•"*    r 

2682.    What  petition  must  set  forth.  '  *  ^  // /  ^  - 

Sec.  2682.  The  petition  must  set  forth  the  general  r6u&  <2f  the  road  to  be 
abandoned,  discontinued,  altered,  laid  out,  or  constructed,  aiia  over  whose 
land  the  same  will  run.  [Amendment  approved  March  17 y  1887,  Statutes  and 
Amendments  1887 j  169;  to  tale  effect  immediately,] 

NoTU  OF  Decisions  Afpucablb  to  Sbotions  2682,  2683. 

Petitidn.  —  Under  this  section,  a  petition  8683.  Approval  of  bond.  —  An  order  of 
for  the  construction  of  a  public  road  need  not  the  board  of  supervisors,  recognizing  the  peti- 
allege  that  the  petitioners  are  freeholders  of  tion  for  the  construction  of  the  road,  ana  the 
the  road  district  wherein  the  proposed  road  accompanying  bond  as  being  such  as  is  re- 
district  is  to  be  constructed,  and  taxable  there-  quired  by  law,  and  ordering  viewers  to  be  ap- 
in  for  road  purposes:  HumbMt  Co,  v.  Dinnnore,  pointed,  is  sufficient  evidence  of  an  approval 
75  Cal.  604.  This  decision  was  on  this  section  of  the  bond  by  the  board:  Humboldt  Co.  v. 
as  it  existed  before  the  amendments  of  1887.  Dinsmore,  75  Oal.  604. 

2686.   Road  viewers — Duties  of. 

Sec.  2685.  The  road  viewers  must  be  disinterested  citizens  of  the  county, 
but  not  petitioners.  They  must  be  sworn  to  discbarge  their  duties  faithfully, 
must  view  and  lay  out  the  proposed  alterations  or  new  road  over  the  most 
practicable  route,  and  in  the  performance  of  this  duty,  they  shall  be  required 
to  make  the  proposed  alterations  or  new  road  over  the  same  lands  mentioned 
in  the  petition,  but  shall  not  be  confined  to  any  particular  route  indicated 
therein.  The  viewers  must  notify  the  resident  owner,  or  agent  of  the  owner, 
of  the  land  over  which  it  passes,  of  the  proposed  route.  A  majority  number 
of  the  viewers,  providing  one  shall  be  a  surveyor,  shall  be  competent  to  act 
in  all  matters  pertaining  to  their  duties  mentioned  in  this  chapter.  The 
board  of  supervisors,  in  making  the  order  appointing  viewers,  may,  in  their 
discretion,  direct  said  viewers  to  first  view  the  proposed  road,  and  if,  in  the 
opinion  of  the  viewers,  the  road  is  impracticable,  the  said  viewers  shall  dis- 
continue further  proceedings  in  the  matter,  and  report  accordingly.  [Amendr 
ment  approved  March  17, 1887;  Statutes  and  Amendments  1887, 169;  to  take 
effect  immediately,] 

KoTES  or  Bbcisionb  Afplioable  to  Sechons  2685-2688. 

Votioe  to  land-owner.  —  Under  this  sec-  viewers  to  the  owner  of  the  land  over  which 
tion,  the  notice  required  to  be  given  by  the    the  road  passes  of  the  proposed  route  need  not 
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lie  ia  writing:  Humholdt  Co.  v.  Dinsmortt  75  the  plaintiff  at  another  place,  and  was  so  used 

Gal.  604.     The  section  under  which  this  decis-  by  tho  pablic  without  olnection  by  the  plaintiff, 

ion  was  rendered  docs  not  differ  from  the  for  about  ten  years,     in  1885,  the  board  of 

amended  section  as  regards  notice.  supervisors  commanded  the  defendant  as  road 

overseer  to  open  tho  road  to  the  public  on  its 

2686.    Beport  of  viewers  of  road.  —  true  line.    It  was  held  that  the  road  as  located 

The  viewers  are  not  required  to  state  in  Uieir  had  become  a  public  highway,  and  could  not  be 

report  as  a  fact  that  they  have  ascertained  the  altered  except  by  a  proceeding  brought  for  that 

necessity  for  tho  road,  or  that  the  same  should  purpose:  Babcock  v.  Wela/i,  71  Gal.  400. 
be  opened:  Humholdt  County  v.  Dtnsmore,  75 

Oal.  604.  As  to  the  sufficiency  of  tho  report  of  2688.  Approval  of  report  of  viewers 
viewers,  see  Tefiama  County  y,  Bryan,  68  Id.  58.  of  road.  — The  order  of  the  board  of  super- 
Mistake.  —  In  the  year  1875,  the  Iocub  in  visors  approving  the  report  of  the  viewers  can- 
guo  was  condemned  for  a  public  road.  By  mis-  not  be  collateraJiy  attacKed  on  the  ground  that 
take  on  the  part  of  the  viewers  the  road  was  it  was  made  upon  insufficient  evidence:  Eum» 
actuedly  located  and  opened  across  the  land  of  bdcU  County  v.  Dinsmore,  75  Cal.  604. 

2689.  Road  to  be  declared,  pvblic  highway. 

Sec.  2689^.  If  the  board  approve  the  re|^tt,  And  there  are  no  non-consenting 
land-owners,  the  road  must  by  ord^r  be  'declared  a  public  highway,  and  the 
same  opened  to  the  public.  The  bg^rd,  upon  making  each  and  every  order 
establishing  the  location  or  alteration  of  any  road  or  highway,  shall  order  the 
amount  of  damages  sustained  by  each  and  every  person  owning  or  claiming 
lands,  or  any  imprdyeDoeftts  thereon  or  affected  thereby,  as  finally  fixed  and 
assessed  by  therdjiA  be  set  apart  in  the  treasury  out  of  the  proper  fund,  to  be 
paid  to  tb^  I^Qper  owner  or  claimant  if  known,  and  to  be  kept  for  proper 
claimant  dr.  owner  if  unknown,  and  to  be  paid  to  him  or  her  upon  showing  or 
establishing  their  right  or  title  to  such  lands  or  improvements;  provided,  that 
any  person  interested  in  said  road  may  place  in  the  treasury  the  whole  or  any 
part  of  the  amount  necessary  to  meet  the  demands  made  upon  such  fund  by 
said  orders  of  the  board.  Any  moneys  so  set  apart  as  herein  provided  for 
shall  be  returned  to  the  person  from  whom  or  the  fund  from  which  it  was 
taken  or  set  apart,  if  not  paid  to  or  accepted  by  the  proper  owner  or  claimant. 
If  the  awards  are  all  accepted,  the  road  must  be  declared  a  public  highway, 
and  be  opened  as  before  provided.  [Amendrnent  approved  March  i7,  1887; 
Statutea  and  Amendments  1887, 169;  to  take  effect  immsdiately."} 

Notes  of  Decisions  Afflioablb  to  Sectiok  2689. 

8689.  Openingr  of  road. — In  an  action  accepted  the  same;  that  at  the  hearing  the 
to  restrain  a  road  overseer  from  opening  an  county  treasurer  was  directed  by  the  board  to 
alleged  public  road,  the  question  whether  the  set  apart  such  amount  in  the  county  treasury 
locus  in  quo  had  ever  been  a  highway  is  one  of  out  of  the  Butte  Mountain  road  district; 
ftbct:  Tctit  V.  Hall,  71  Cal.  149.  On  the  trial  that  the  auditor  was  directed  to  draw  a  war- 
in  this  case  the  defendant  introduced  in  evi-  rant  on  the  treasurer  therefor  to  pay  the  de- 
dence  certain  declarations  of  a  former  owner  of  fendant  the  amount  of  damages  awarded  him; 
the  land,  to  the  efifect  that  he  int-ended  to  open  that  on  the  following  day  the  treasurer  set 
the  locus  in  quo  as  a  road.  The  plaintiff  there-  apart  the  money  for  the  defendant;  that  tho 
upon,  in  rebuttal,  introduced  certain  other  same  still  remained  in  the  treasury;  it  was  held 
declarations  of  the  former  owner,  made  at  that  the  complaint  sufficiently  alleged  that  at 
about  the  same  time,  to  the  effect  that  he  did  the  time  the  board  of  supervisors  made  their 
not  intend  to  open  the  road.  It  was  held  that  award  to  the  defendant,  there  was  money  in 
the  evidence  was  properly  admitted:    Id.  the  fund  with  which  to  pay  it,  and  that  the 

Compensation. —  A  complaint  alleged  that  statute  requiring  immediate  payment  to  a 
after  the  report  of  the  viewers  came  in,  and  party  in  whose  favor  damages  are  awarded,  or 
after  due  notice,  a  hearing  was  had  by  the  that  monev  to  make  such  payment  should  be 
board  of  supervisors,  and  the  sum  of  $150  was  set  apart  lor  him,  had  been  sufficiently  corn- 
awarded  as  damages  to  the  defendant;  that  plied  with:  Tehama  Co,  v.  Bryan,  68  Cal.  67. 
the  defendant  refused  to  accept  and  never  has 

2690.  Limit  of  tims  to' accept  award  of  damages. 

Sec.  2690.  If  any  award  of  damages  is  not  accepted  within  ten  days  of 
the  date  of  the  award,  it  shall  be  deemed  as  rejected  by  the  land-owners. 
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The  board  must  by  order  direct  proceedings  to  procure  the  right  of  way  to  be 
instituted  by  the  district  attorney  of  the  county,  under  and  as  provided  in 
title  seven,  part  three,  of  the  Code  of  Civil  Procedure,  against  all  non-accept- 
ing land-owners,  and  when  thereunder  the  right  of  way  is  procured,  the  road 
must  be  declared  a  public  highway,  and  opened  as  herein  provided.  In 
such  suit  no  informality  in  the  proceedings  of  the  board  shall  vitiate  said 
suit,  but  the  said  order  of  the  board  directing  the  district  attorney  to  bring 
suit  shall  be  conclusive  proof  of  the  regularity  thereof;  and  the  said  S4iit 
shall  be  determined  by  the  court  or  jury  in  accordance  with  the  rights  of  the 
respective  parties,  as  shown  in  court,  independent  of  said  proceedings  before 
said  board.  [Amendment  approved  March  17 j  1887;  Statutes  and  Amendment 
1887, 169.] 

269L    Award  paid  oui  of  road  fimd. 

Sec.  2691.  All  awards  by  agreement,  ascertainment  by  the  board  or  the 
proper  court,  and  all  expenses  of  viewing,  la3dng  out,  or  altering  any  road, 
must  be  paid  out  of  the  road  fund  of  the  district,  except  that  which  may  be 
paid  by  interested  parties  on  the  order  of  the  board  of  supervisors.  If  the 
road  lies  in  more  than  one  district,  the  supervisors  must  proportionately  di- 
vide the  awards  and  other  costs  between  said  districts;  provided^  however, 
that  where  money  is  paid  out  by  any  interested  person,  that  the  same  may 
be  given  to  the  credit  of  either  fund,  at  the  discretion  of  the  board.  [Am&adr 
ment  approved  March  17, 1887;  Statutes  and  Amendments  1887, 169;  to  take 
effect  and  be  in  force  from  and  after  its  passage.] 

NoTBS  OF  Decisions  Apflioablb  to  Section  2693. 

8603.    The  rarvev  of  the  road  need  not    visora:  HtanboUU  County  v.  ZHMmare^  75  OaL 
appear  upon  the  records  of  the  board  of  super-    601. 

2696.    Manner  of  procuring  land  for  protection  of  roads  and  highways. 

Sec.  2696.  Whenever  it  shall  become  necessary  to  acquire  land  in  order 
to  raise  the  banks  along  any  stream,  or  remove  obstructions  therefrom,  or 
widen,  deepen,  or  straighten  their  channels,  for  the  purpose  of  protecting  any 
public  road  or  highway,  the  board  must,  by  order,  direct  proceedings  to  pro- 
cure the  land  necessary  for  such  purpose  to  be  instituted  by  the  district  at- 
torney of  the  county,  in  the  name  of  the  county,  under  and  as  provided  in 
title  seven,  part  three,  of  the  Code  of  Civil  Procedure.  [New  section  approved 
March  IB,  1887;  Statutes  and  Am^ndmerUs  1887, 160;  to  take  effect  immedir 
ately.] 

2712.     Construction  of  bridges. 

Sec.  2712.  Whenever  it  appears  to  the  board  of  supervisors  that  any  road 
district  is  or  would  be  unreasonably  burdened  by  the  expense  of  construct- 
ing or  of  the  maintenance  and  repairs  of  any  bridge,  or  the  purchase  of  toll 
roads,  they  may,  in  their  discretion,  cause  a  portion  of  the  aggregate  cost  or 
expense  to  be  paid  put  of  the  general  road  fund  of  the  county;  or,  by  vote  of 
two  thirds  of  the  board  of  supervisors,  said  board  may,  in  their  discretion, 
order  a  portion  of  the  cost  of  construction  and  repairs  of  bridges  to  be  paid 
out  of  the  county  general  fund,  as  well  as  the  general  road  fund.  [Am^end- 
ment  approved  March  15,  1887;  Statutes  and  Amendments  1887, 116;  to  take 
effect  immediately.] 
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Notes  of  Deoisioks  Applzqablb  to  Sbotions  2712-2955. 

Power  to  construct  bridge.  —While  the  31  of  the  act  of  May  12,  1853,  providing  for' 

power  of  the  state  with  respect  to  the  con-  the  formation  of  oorporations  for  the  construo- 

stractioDf  regulation,  and  control  of  bridges  tion  of  plank  and  tompike  roads,  a  toll-gaUi- 

over  navigable  streams  is  subordinate  to  that  erer  who  receives  from  any  person  more  than 

of  Congress,  still,  until  Congress  acts  on  the  hh  is  authorized  to  collect  as  toll  is  not  lia- 

sabject,  the  power  of  the  state  is  plenary:  ble  for  the  penalty  imposed  by  the  section. 

People  ex  reL  State  Harbor  CommMonen  v.  unless  he  also  denumded  the  excessive  amount 

Potrero  etc  IL  R,  Co,,  67  CaL  166.  of  the  person  paying  the  same:  Cuibertton  v. 

Kinevan^  73  Cal.  68. 

2731.     Action   by  road  oTsraeer.  —  Failure  of  aupervisom  to  fix  rate  of 

T^is  section  and  section  2734  contemplate  only  tollB  to  be  collected  during  a  particular  year, 

encroachments  which  come  into  existence  after  as  required  by  the  act  of  April  28,    1857, 

the  h^hway  is  laid  out,  and  no  action  lies  un-  amending  the  act  of  May  12,  1853,  does  not 

der  these  sections  for  an  alleged  encroachment  render  a  perron  wh'j  demands  and  receives 

upon  land  claimed  as  a  highway  which  was  tolls  thereon  during  such  year  liable  for  the 

erected  before  the  highway  was  laid  out^  a  penalty  prescribed  by  section  31  of  the  latter 

remedy  for  this  being  given  by  section  2695  act  for  demanding  and  receiving  excessive  toUs; 

of  the  Political  Code:    STnith   v.    Talbot,  77  Oulbertwn  v.  Kinevan^  73  CaL  Ba 
CaL  16. 

8906.    Wliari;  when  a  nuiMUioe.  —  An 

8784.     See  ante,  section  2731,  and  note.  owner  of  land,  the  boundary  of  which  forms  a 

Action  ftKT  penialty.  — A  cause  of  action  part  of  the  water-front  of  the  straits  of  Car- 
te abate  a  nuisance  caused  by  the  obstructioii  quineds,  adjoining  the  permanent  water-hx^nt  of 
of  a  public  highway,  and  a  cause  of  action  to  tne  city  of  Benicia,  has  a  vested  right  of  free 
recover  the  penalty  of  ten  dollars  a  day  for  access  to  such  highway,  of  which  he  cannot  be 
every  day  the  nuisance  remained  after  notice  deprived  without  compensation.  The  erection 
to  remove  it,  may  be  united  in  the  same  ac-  of  a  wharf  materially  obstructing  such  access 
tion.  Such  an  action  is  properly  brought  in  will  be  enjoined  as  a  nnieanoe:  Skhrle^  v. 
tiie  name  of  the  road  overseer,  and  any  money  BUhop,  67  Cal.  543. 
collected  by  him  on  the  judgment  therein  wiU 

belong  to  the  road  district:  Bailey  v.  Dale,  71  8916.  Moneys  collected  as  wharfage 
Cal.  34.  The  complaint,  in  such  an  action,  is  and  tolls  become  the  property  of  the  state  as 
not  demurrable  because  exemplary  damages  for  soon  as  collected;  it  is  not  necessary  that  they 
unlawfully  and  maliciously  mamtaining  the  first  be  paid  into  the  treasury:  People  v.  Cfray, 
nuisance  are  prayed  for,  if  no  facts  are  stated  66  CaL  271. 
showing  that  the  plaintiff  is  entitled  to  dam- 
ages for  that  cause:  Id.  As  to  what  is  a  suffi-  8955.  Fees  of  immigration  commie* 
cient  description,  in  such  an  action,  of  the  flioner.  —  This  section  requires  the  commis- 
highway,  see  Id.  sioner  to  pay  into  the  treasury  all  the  fees 

collected,  less  four  thousand  dollars  and  office 

8737.  Constructing  bridge.  —  This  sec-  expenses,  which  the  state  should  use  for  the 
tion  does  not  repeal  section  551  of  the  Civil  maintenance  of  lepers' quarters,  when  requir^ 
Code,  requiring  every  water  or  canal  company  for  that  purpose:  People  ex  ret  Dunn  v.  Vcm 
to  construct  and  keep  in  repair  for  public  use  Ness,  76  CaL  121.  Tne  commissioner  cannot 
across  their  canal,  flume,  or  water-pipe,  all  the  justify  his  refusal  to  pav  into  the  state  treas- 
bridges  that  the  board  of  supervisors  may  re-  ury  the  fees  collected  by  him  under  this  sec- 
quire.  A  writ  of  mandate  will  lie  to  compel  tion,  on  the  ground  that  it  is  unconstitutional, 
such  a  corporation  to  construct  a  bridge  across  and  the  collections  iUesal,  or  because  the  board 
its  ditch  upon  its  refusal  to  comply  with  an  of  supervisors  had  faUed  to  establish  a  laza- 
order  of  the  board  of  supervisors  requiring  the  retto  or  lepers'  quarters,  as  required  by  that 
erection  of  the  bridge:  County  of  Fresno  y.  Few-  section:  People  ex  rel.  Dunn  v.  hunker,  70  Cal. 
let  SioUch  Canal  Co.,  68  CaL  359.  212.     In  an  action  by  the  controller  to  recover 

the  fees  so  collected,  the  defendant  is  not  en- 

8748.     See  ante,  section  2734,  and  note.  titled  to  credit  for  items  idlcKcd  by  him  to  be 

due  for  unpaid  deputies'  saUries  and  attor- 

8788.    Transfer  of  firanchise.  — An  act  neys'  fees,  in  an  action  against  him  as  comnus- 

granting  a  franchise  to  a  county  to  collect  tolls  sioner:  Id.    The  commissioner  who  took  office 

upon  a  public  road  does  not  authorize  the  county  after  the  passage  of  the  act  of  March  15,  188.3, 

to  grant  the  franchise  to  other  persons:  People  relative  thereto,  can  only  be  paid  his  salary 

ex  rel.  Williams  v.  Horsley,  65  CaL  381.  and  office  expenses  out  of  the  moneys  paid  into 

the  state  treasury  subsequent  to  the  enactment 

8814.    EzcessivB  tolls.  —Under  section  of  that  statute:  Forrester  v.  Dunn,  65  CaL  562. 

8979.    An  Actio  appropriate  money  to  prevent  the  iniroducHon  o/eontagious  atid  ir{fectious  diseases, 

[Approved  March  4, 1887;  1887, 18.] 

Appropriation  —  State  board  qfJiealth. 

Section  1.  The  sum  of  ten  thousand  dollars  is  hereby  appropriated  out  of  the  general  fund 
in  the  state  treasury,  to  be  expanded  by  the  state  board  of  nealth,  under  the  direction  of  the 
governor,  for  the  prevention  of  the  introduction  of  contagious  and  infectious  diseases  in  the 
state.  The  claims  for  such  expenditures  must  be  audited*  by  the  board  of  examiners;  except 
that  when  a  contingency  arises,  which,  in  the  opinion  of  the  ffovemor,  demands  the  immediate 
use  of  money,  the  controller  may  draw  his  warrant,  upon  the  order  of  the  governor,  in  such 
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sums,  not  exceeding  one  thousand  dollars,  as  he  may  direct,  in  the  name  of  the  state  board  of 
health;  provided,  that  an  account  must  thereafter  be  filed  with  the  board  of  examiners,  and 
audited  by  it,  and  transmitted  to  the  controller,  showing  the  manner  of  such  expenditure. 
Ssa  2.    This  act  takes  effect  immediately. 

An  Act  to  amend  an  aci  entitled  "An  Act  to  grant  to  boards  qf  hedUh,  or  hedUh  ofieera,  in  dtiet 

and  cUka  and  counties  Uie  power  to  regulate  the  plumbing  and  drainage  qf  buildings,  and  to  pro* 

vide  for  the  registration  qf  plumbers,*'  approved  March  S,  1S85,  by  amending  sections  one  and  two 

thereof, 

[Approved  March  9, 1887;  1887,  68.] 

Sectiok  1.  ^  Section  one  of  an  act  entitled  "An  Act  to  grant  to  boards  of  health,  or  health 
nfficeis,  in  cities  and  cities  and  counties  the  power  to  regulate  tiie  plumbing  and  drainage  of 
buildinps,  and  to  provide  for  the  registration  of  plumbers,"  approved  March  third,  eighteen 
hnndred  and  eighty-five,  is  hereby  amended  so  as  to  read  as  follows:  — 

Lkenaefrofn  board  qfheaWi, 

Section  1.  It  shoill  not  be  la^rful  for  any  person  to  carry  on  business,  or  labor  as  a  teaster 
«r  journeyman  plumber,  in  any  incorporated  city,  or  in  any  city  and  county,  in  this  state 
until  he  shall  have  obtained  from  the  board  of  health  of  said  city  or  city  and  county  a  license 
authorizing  him  to  carry  on  business,  or  labor  as  such  mechanio.  A  license  so  to  do  Bhall  be 
iBsued  only  after  a  isatisntctory  ezaminatioa  by  the  board  of  eadi  applicant  upon  his  qualifica- 
tions to  conduct  such  business  or  to  so  labor.  All  applications  for  license,  and  all  lioensea 
issued,  shall  state  the  name  in  fuU,  age,  nativity,  and  plaoe  of  residence  of  l^e  ap^oant  or 
person  so  licensed.  It  shall  be  the  duty  of  the  secretary  of  each  board  of  health  to  keep  a 
record  of  all  such  licenses  issued,  together  witii  an  alphabetical  index  to  the  same. 

Ssa  2.    Section  two  of  said  act  is  hereby  amended  so  as  to  read  as  foUowB: — 
Publuh  Ust  in  yearly  report. 

Section  2.  A  list  of  all  licensed  plumbers  shall  be  published  in  the  yeozly  xeport  of  tin 
health  ofiicer  or  board  of  health. 

Sec.  3.    This  act  shall  take  effect  immediately. 

MM.    An  Act  to  encourage  and  provide  for  a  general  vaccination  in  the  state  qfCkdifornkL 

TApproved  February  20, 1889;  1889, 82.] 
Medusion  qf  children  from  schools  unless  vaccinated. 

Seotion  ].  The  trustees  of  the  several  common  school  districts  in  this  state,  and  boards  of 
common  school  government  in  the  several  cities  and  towns,  are  directed  to  excludo  from  the 
benefits  of  the  common  schools  therein  any  child  or  any  person  who  has  not  been  vaccinated, 
until  such  time  when  said  child  or  person  shall  be  successfully  vaccinated;  provided,  that  any 
practicing  and  licensed  physician  may  certify  that  the  child  or  person  has  used  duo  diligence 
and  cannot  be  vaccinated  so  a^  to  produce  a  successful  vaccination,  whereupon  such  child  or 
person  shall  be  excepted  from  the  operation  of  this  act. 
Notice  by  school  trustees. 

Sec.  2.  The  trustees  or  local  boards,  annually,  or  at  such  special  thnes  to  be  stated  by  the 
state  board  of  health,  must  give  at  least  ten  days'  notice,  by  posting  a  notice  in  two  or  more 
public  or  conspicuous  places  within  their  jurisdiction,  that  provision  has  been  made  for  the  vac- 
cination of  any  child  of  suitable  tkf^e  who  may  desire  to  attend  the  common  schools,  and  whose 
parents  or  guardians  are  pecuniarily  or  otherwise  unable  to  procure  vaccination  for  such  child. 

List  qfcJuldren  not  vojcdnated. 

S£a  3.  The  said  trustees  or  board  must,  within  sixty  days  after  the  passage  of  this  act,  and 
every  year  thereafter,  ascertain  the  number  of  children  or  persons  in  their  respective  school 
distncts  or  subdivision  of  the  city  school  government  being  of  an  age  suitable  to  attend  common 
schools,  who  have  not  been  already  vaccinated,  and  make  a  list  of  the  names  of  all  such  chil- 
dren or  persons.  It  shall  also  be  the  duty  of  said  trustees  or  board  to  provide,  for  the  vaccina* 
tion  of  all  such  children  or  persons  in  their  respective  school  distncts,  a  good  and  reliable 
vaccine  virus  wherewith  to  vaccinate  such  children  or  persons  who  have  not  been  vaccinated. 
And  when  so  vaccinated,  to  give  a  certificate  of  vaccination,  which  certificate  shall  be  evidence 
thereof  for  the  purpose  of  complying  with  section  one. 

Expenses  for,  how  paid. 

Ssa  4.  The  necessary  expenses  incurred  by  the  provisions  of  this  act  shall  be  paid  out  of 
the  common  school  moneys  apportioned  to  the  district,  city,  or  town.  And  if  there  be  not  suf- 
ficient money,  the  trustees  must  notify  the  board  of  supervisors  of  the  amount  of  money  neces- 
saty,  and  the  board  must,  at  the  time  of  levying  the  county  tax,  levy  a  tax  upon  the  taxable 
property  in  the  district  sufficient  to  raise  the  amount  needed.  The  rate  of  taxation  is  ascer- 
tained by  deducting  fifteen  per  cent  for  delinquencies  from  the  assessment,  and  the  rate  must 
be  based  upon  the  remainder.  The  tax  so  levied  must  be  computed  and  entered  upon  the 
assessment  roll  by  the  county  auditor,  and  collected  at  the  same  time  and  in  the  same  manner 
as  state  and  county  taxes,  and  when  collected  shall  be  paid  into  the  county  treasury  for  the  use 
of  the  district. 

Annual  report  qf  trustees. 

Seo.  6.  The  trustees  of  the  several  school  districts  of  this  state  are  hereby  required  to  in- 
clude in  their  annual  report,  and  report  to  the  secretary  of  the  state  board  of  health,  the  num- 
ber in  their  several  districts  between  the  ages  of  five  and  seventeen  years  who  are  vaccinated, 
and  the  number  unvaccinated. 

SEa  6.    This  act  shall  take  effect  immediately. 
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8083.    An  Ad  to  regulate  quarantine,  and  the  admisshn  o/horaes,  cattie,  the^  and  mmne  into  the 

state  qf  Caiifomia/ram  infected  districte, 
[Approved  March  19, 1889;  1889, 874.J 

Quarantine  against  entry  qfdomeatic  anhnals. 

Section  1.  The  state  board  of  health  shall  be  empowered  to  declare  quarantiDO  against  the 
entry  of  domestic  animals  from  any  state  or  territory,  or  an^  foreign  port  or  coontry,  in  which 
contagions  or  infections  dinftanfta  are  known  to  exist;  said  infected  parts  to  be  named  in  the 
proclamation. 

Entry  of,  tfirough  state  board  qf  health. 

Sec.  2.  All  domestic  aniinals  coming  into  the  state  from  districts  mentioned  in  section  one 
mnst  be  required  to  enter  the  state  at  such  points  only  as  the  state  board  of  health  may  by 
proclamation  determine,  and  designate  where  they  mnst  be  unloaded  for  inspection. 

Evidence  of  oumers.  ' 

Sec.  3.  All  owners  of  domestic  animals  coming  into  this  state  from  localities  qnanmtined 
against  will  be  required  to  f nmish  the  following  evidence  that  such  animals  are  free  from  dis- 
ease:— 

First — The  affidavit  of  two  disinterested  parties,  who  have  known  snch  animals  for  a  period 
of  four  months  prior  to  the  date  of  shipment,  that  they  have  been  healthy,  and  exposed  to  no 
contagious  disease,  and  that  no  contagious  disease  is  known  or  believed  to  exist  in  the  district 
or  country  from  which  they  came. 

Second — ^The  certificate  of  the  county  clerk  of  the  ooonty,  that  persons  making  such  affidavit 
are  responsible  and  refutable  citizens  of  the  county. 

Third  —  The  affidavit  of  the  owner  or  person  in  chaise,  made  at  the  point  of  entry,  that  such 
domestic  animals  are  the  identical  animals  described  in  the  foregoing  affidavits,  and  that  ship- 
ment has  been  direct^  and  without  unloading,  except  for  food  and  water,  and  in  cleansed  anid 
disinfected  cars. 

Affidavit  qf  owners. 

SEa  4.  Owners  or  persons  in  charge  of  domestic  animals  £rom  localities  not  named  in  snch 
proclamation  must  certify,  under  oath,  that  such  domestic  animals  have  been  kept  in  one 
place  for  a  period  of  four  months  inmiecUately  preceding  the  date  of  shipment  (giving  the  name 
of  the  town  and  county  and  state,  territory,  or  coun^),  and  have  not  been  exposed  to,  any 
contagious  disease  for  a  period  of  three  months  prior  to  the  date  of  shipment. 

Evidence  to  be  submitted. 

Sec.  6.  All  the  foregoing  evidence  to  be  submitted  to  the  state  veterinarian,  or  an  author- 
ized inspector  of  the  state,  when  permits  for  shipment  in  this  state  shall  be  issued* 

Quarantined  calves. 

Sec.  G.  Dealers'  calves  gathered  in  quarantined  states  or  territories  will  be  quarantined  at 
tho  points  of  entry. 

Domestic  animais. 

Sec.  7.  Domestic  animals  not  receiving  permita  for  shipment^  and  retained  in  quamntinie^ 
will  be  held  &t  the  owner^s  risk  and  expense. 

Same. 

Seo.  8.  All  domestic  animals  arriving  at  points  of  entry  shall  bo  inspeo^d  free  of  charge  to 
the  owner. 

Railuxxy  company  must  have  permit. 

Seo.  9.  No  railwa^r  company  doing  business  in  this  state  shall  receive  for  shipment  into  this 
state  any  domestic  animals  unless  accompanied  by  a  permit  signed  by  an  authorized  inspector. 

Cattle,  when  not  to  enter  state, 

SEa  10.  No  cattle  shall  enter  this  state  from  Texas,  New  Mexico,  or  Mexico,  for  grazing 
purposes  during  the  months  of  March,  April,  May,  June,  July,  August^  September,  October, 
and  November  in  each  year. 

Shipment  for  slaughter. 

Sec.  1 1.  All  cattle  from  those  parts  mentioned  in  section  ten  entering  this  state  during  the 
months  mentioned  in  section  ten,  and  intended  for  butchering  purposes,  shall  pass  from  the 

Eoint  of  entry  into  the  slaughter-house  yard,  which  yard  shall  be  specially  constructed  and  iso- 
Lted  for  the  purpose  of  receiving  such  stock.  '  The  stock  shall  be  unshipped  in  said  yard  direct 
from  the  cars  running  into  the  yards  for  that  purpose.* 

Character  qf  cars. 

Sec.  12.  Said  cattlo  shall  moreover  be  shipped  in  specially  constructed  cars,  which  will  pre- 
vent the  dropping  of  manure  and  urine  on  the  track  during  transit,  and  in  unshipping  audi 
cattle  the  cars  shall  be  thoroughly  disinfected  with  carbolized  whitewash. 

When  may  be  unsJtipped. 

Sec.  13.  All  cattle  entering  this  state  for  the  purposes  mentioned  in  section  eleven  shall 
only  be  unshipped  between  the  ^int  of  entry  and  destination  at  places  set  apart  by  the  state 
board  of  health  in  its  proclamation;  and  no  native  stock  shall  be  allowed  at  any  time  to  enter 
said  places;  said  places  shall  be  moreover  thoroughly  disinfected  in  such  manner  as  the  state 
board  of  health  may  direct. 

Violation  qfact. 

Sec.  14.  Any  person  or  persons,  corporations,  or  firms,  who  shall  violate  any  of  the  pro- 
visions of  this  act,  shall  be  liable  for  all  damages  sustained,  and  a  fine  of  one  thousand  dollars, 
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to  be  recovered  in  any  court  of  competent  jarisdi^tion,  on  account  of  any  contagions  or  infectious 
disease  being  communicated  from  any  diseased  animal  to  any  other  animal  in  the  neighbor- 
hood, or  along  the  line  of  such  transportation  of  snch  diseased  animals  into  or  through  thig 
state,  or  from  one  part  thereof  to  another;  and  the  existence  or  presence  of  such  contagious  or 
infectious  disease  amon^  the  native  cattle  of  this  state  on  the  same  ranch  with  or  in  the  vicinity 
of  auy  such  diseased  animals,  or  along  the  line  or  route  over  which  they  were  transported,  shaU 
be  prima/acie  evidence  that  the  same  were  affected  with  such  disease  at  the  time  of  being  so 
removed  or  transported,  and  communicated  it  to  such  native  domestic  animals  so  affected  there- 
with. 

DedmHon, 

Seo.  15.  The  words  "  domestic  animals  "  whenever  used  in  this  act  shall  be  construed  to 
mean  and  include  horses,  mules^  asses,  cattle,  sheep^  goats,  and  swine. 

In8peck)r8  to  he  appointed. 

oEO,  16.  The  state  board  of  health  are  hereby  authorised  to  appoint  one  inspector  for  each 
of  the  points  of  entry  by  railroad  communication  into  this  state,  who  shall  reside  at  such  point 
as  may  be  designated  by  the  state  board  of  health,  and  shall  receive  such  compensation  for 
actual  services  as  may  be  determined  by  said  board,  not  to  exceed  one  hundred  dollars  ^er 
month;  such  compensation  to  be  paid  out  of  any  moneys  in  the  state  treasury  not  otherwise 
Impropriated,  upon  the  warrants  of  the  controller  of  state  drawn  upon  the  oertificate  of  the 
state  board  of  health  allowing  the  same. 

8Ea  17.    This  act  shall  take  effect  immediately. 

3062.  Appointment  of  a  hecdth  officer. 

Sec.  3062.  The  board  of  BupervisorB  of  each  county  must  appoint  in  each 
unincorporated  city  or  town  of  five  hundred  or  more  inhabitants  a  health 
officer,  who  has  all  the  duties  and  powers  of  the  board  of  health  and  health 
officer,  as  specified  in  this  and  the  two  preceding  articles.  [Amendment  ap- 
proved  March  i,  1889;  Statutes  and  Amendments  1889^  48.1 

3064.   Salary  of  boards  of  health  or  health  officer. 

Sec.  3064.  The  board  of  supervisors  must  fix  the  salary  or  compensation 
of  boards  of  health  or  health  officer,  and  provide  for  the  expenses  of  enforcing 
the  provisions  of  this  article.  If  the  board  of  supervisors  or  board  of  trustees, 
council,  or  other  corresponding  board  of  any  incorporated  town,  neglects  to 
provide  a  board  of  health  or  health  officer  by  the  first  day  of  July,  eighteen 
hundred  and  eighty^seven,  the  state  board  of  health  may  direct  the  district 
attorney  of  the  county  to  begin  an  action  against  such  board  of  supervisors, 
or  board  of  trustees,  or  corresponding  board,  to  compel  the  performance  of 
their  duty,  or  may  appoint  a  board  of  health,  or  health  officer  with  the  powers 
of  a  board  of  liealth,  for  such  town  or  city,  and  the  expenses  of  such  board  of 
health  or  health  officer  shall  be  a  charge  against  the  incorporated  city  or 
town  for  which  such  appointment  shall  be  made;  and  when  the  appointment 
is  made  for  unincorporated  towns,  the  expenses  of  the  board  of  health  or 
health' officer  is  a  charge  against  the  county.  [New  section  approved  March 
i,  1889;  Statutes  and  Amendments  1889y  4^.^ 

3084.     Permit  to  inter  or.  cremate  human  bodies. 

Sec.  3084.  No  person  shall  inter,  cremate,  or  otherwise  dispose  of  any 
human  body  in  any  city,  county,  or  city  and  county,  without  having  first 
obtained  a  permit  therefor.  In  incorporated  cities  or  counties,  or  cities  and 
counties,  the  permit  must  be  obtained  from  the  person  authorized  to  grant 
the  same  by  any  law,  ordinance,  or  resolution  pia,6sed  for  that  purpose.  But 
in  the  absence  of  such  law,  ordinance,  or  resolutidb,  the  permit  must  be  ob- 
tained from  either  the  coroner,  or  health  officer,  board  of  health,  or  if  the 
coroner  be  absent,  then  from  the  health  officer  or  board  of  health;  and  if 
there  be  no  board  of  health  or  health  officer,  then  from  a  justice  of  the  peace. 
The  person  applying  for  a  permit  must  produce  and  file  with  the  officer  issu- 
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ing  the  permit  a  certificate,  signed  by  a  phyBlcian,  or  a  coroner,  or  two 
reputable  citizens,  setting  forth,  as  near  as  possible,  the  name,  age,  color, 
place  of  birth,  occupation,  date,  locality,  and  cause  of  death  of  deceased. 
And  no  permit  shall  be  granted  without  the  production  of  such  certificate. 
Such  permit  must  be  filed  with  the  county  recorder,  and  the  person  so  filing 
is  entitled  to  the  compensation  provided  for  in  section  three  thousand  and 
seventy-seven  of  this  code,  but  if  any  other  registration  of  the  death  of  the 
deceased  shall  have  been  made,  the  recorder  must  record  the  name  but  once. 
[Amendment  approved  February  £5, 18S9;  8UUute$  and  AmendmenU  1889^  S6; 
take$  effect  thirty  days  after  its  paseageJ] 


An  Act  to  amend  an  act  to  protect  pnbOe  ktalth  from  infection  cameed  hp  edmmatien  and 

Hftks  remaine  qf  deeeaeei  penone^  approued  April  i,  i87& 
[AppfOTed  Ifttch  IM,  IBM;  18B9L  UOi] 
Sicnoir  1.    Seotioa  nz  of  nid  act  it  miftnded  ao  m  to  tend  m  follofwt:— 

BemavalqfremahieqfdeeeaeedperoomB. 

Section  6.  Kothuig  in  this  act  oontaaned  ahaU  bo  taken  to  apply  to  the  removal  of  the 
mains  of  deceased  penona  from  one  place  of  interment  to  aaotner  eenietory  or  place  of  inter- 
ment within  this  atate;  proeided,  that  no  permit  ahall  be  iwned  for  the  disinterment  or  removal 
of  any  body,  nnleaa  sacti  body  has  been  buried  for  <»ie  year  or  more,  without  the  written  oaa« 
aent  of  the  mayor,  dukirman  of  the  board  of  Baperyiaocs,  or  city  cooncil  of  any  mnmotpaHty  d 
the  atate. 

Sia  2.    Thui  act  ahall  take  effect  and  be  in  force  from  and  after  ita  paaaage. 

Nom  oor  Dxgisioms  Ajetlsjoaklm  ro  Saonoirs  3196,  8197. 

8106.    Trade-marks.  —  Where  a  person  given  a  reputation  to  the  name  or  mark:  Pieree 

haa  established  a  business  in  the  manuuctore  t.  OtdUard,  68  CaL  68.   Thus  the  name  *'Ger- 

and  sale  of  goods,  and  carries  it  on  under  a  man  Sweet  Chocolate  "  waa  protected:  Id. 
given  name  or  with  a  particular  mark,  whether 

the  words  and  devices  adopted  by  him  consti-  8107.    Bight  to  fha  exdnnve  iMS.  — 

tuteatrade>markornot,another  person  cannot  Siofie  the  adoption  of  the  codes  no  one  caa 

assume  the  same  name  or  mark,  or  the  same  acquire  the  exclusive  right  to  the  use  of  a 

with  a  slight  alteration  in*auch  a  wav  as  to  in-  name  or  trade-mark  in  uiis  state,  except  by 

duce  others  to  deal  with  him  in  the  belief  that  filing  it  for  record  as  provided  in  thia  section: 

they  are  dealing  with  the  person  who  haa  Whittier  v.  Dietm,  66  CaL  78. 


3200.     Trade-mark. 

Sec.  8200.  Any  trade  union,  labor  association,  or  labor  organization,  or- 
ganized and  existing  in  this  state,  whether  incorporated  or  not,  may  adopt 
and  use  a  trade-mark  and  affix  the  same  to  any  goods  made,  produced,  or 
manufactured  by  the  members  of  such  trade  union,  labor  association,  or  la- 
bor organization,  or  to  the  box,  cask,  case,  or  package  containing  such  goods, 
and  may  record  such  trade-mark  by  filing  or  causing  to  be  filed  with  the 
secretary  of  state  its  claim  to  the  same,  and  a  copy  or  description  of  such 
trade-mark,  with  the  affidavit  of  the  president  of  such  trade  union,  labor  asso- 
ciation, or  labor  organization,  certified  to  by  any  officer  authorized  to  take 
acknowledgments  of  conveyances,  setting  forth  that  the  trade  union,  labor 
association,  or  labor  organization  of  which  he  is  the  president  is  the  exclusive 
owner,  or  agent  of  the  owner,  of  such  trade-mark;  and  all  the  provisions  of 
article  three,  chapter  seven,  title  seven,  part  three,  of  the  Political  Code,  are 
hereby  made  applicable  to  such  trade-mark.  [New  section  approved  March 
17, 1887;  StattUes  and  Amendments  1887, 167.] 

320L    President  to  prosecute  for  protection  of  trade-mark. 

Sec.  3201.  The  president  or  other  presiding  officer  of  any  trade  union, 
labor  association,  or  labor  organization,  organized  and  existing  in  this  state, 
which  shall  have  complied  with  the  provisions  of  the  preceding  section,  is 
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hereby  aathorized  and  empowered  to  commence  and  prosecute  in  his  own 
name  any  action  or  proceedings  he  may  deem  necessary  for  the  protection  of 
any  trade-mark  adopted  or  in  use  under  the  provisions  of  the  preceding  sec- 
tion, or  for  the  protection  or  enforcement  of  any  rights  or  powers  which  may 
accrue  to  such  trade  union,  labor  association,  or  labor  organization  by  the 
use  or  adoption  of  said  trade-mark.  [New  section  added  March  17, 1887; 
Statutes  and  Amendments  1887^  167.'\ 

Notes  ov  I>ecisions  Afflioable  to  Ssgtion  3233. 

8288.    New  City  Hall  of  San  Fran-  reiipecttoalocalimproTement:  Peoplev.  Bart- 

dsco.— The  act  of  March  24,  1876,  providing  leO,  67  Cal.   156.    Under  this  act,  the  New 

for  the  completion  of  the  buildins  known  as  City  Hall  Commission  continues  in  existence 

the  New  City  Hall,  in  the  city  and  county  of  until  the  amounts  raised  by  taxation  for  the 

San  Francisco,  is  constitutionaL    The  act  is  New  City  Hall  fund  have  been  expended  under 

not  an  attempt^  by  special  legislation,  to  de-  contract  made  by  the  comnuasioners:  Id. 
prive  the  supervisors  of  their  discretion  with 

3236.  Product  of  Mongolian  lo&or. 

Ssc.  3235.  No  supplies  of  any  kind  or  character,  ^^for  the  benefit  of  the 
state,  or  to  be  paid  for  by  any  moneys  appropriated  or  to  be  appropriated  by 
the  state/'  manufactured  or  grown  in  this  state,  which  are,  in  whole  or  in 
part,  the  product  of  Mongolian  labor,  shall  be  purchased  by  the  ofiSoials  for 
the  state  having  the  control  of  any  public  institution  under  the  control  of  the 
state,  or  of  any  county,  city  and  county,  city,  or  town  thereof.  [New  section 
approved  March  17 ^  1887;  Statutes  and  Amendments  1887^  171;  to  toib  effect 
immediately.] 

8244.  Eight  hours  a  day's  work. 

Sec.  8244.  Eight  hours  of  labor  constitutes  a  day's  work,  unless  it  is 
otherwise  expressly  stipulated  by  the  parties  to  a  contract,  except  those  con- 
tracts within  the  provisions  of  sections  three  thousand  two  hundred  and 
forty-six,  three  thousand  two  hundred  and  forty-seven,  and  three  thousand 
two  hundred  and  forty-eight  of  this* code.  [Amendment  approved  March  11^ 
1887;  Statutes  and  AmendmenJts  1887^  101;  to  take  effect  immediafeZy.] 

3246.  Drivers^  conductors^  and  gripmen — Twelve  hours  a  day's  work. 

Sec  8246.  Twelve  hours'  labor  constitutes  a  day's  work  on  the  part  of 
drivers  and  conductors  and  gripmen  of  street^cars  for  the  carriage  of  passen- 
gers. Any  contract  for  a  greater  number  of  hours'  labor  in  one  day  shall  be 
and  is  void  at  the.  option  of  the  employee,  without  regard  to  the  terms  of 
employment,  whether  the  same  be  by  the  hour,  day,  week,  month,  or  any 
other  period  of  time,  or  by  or  according  to  the  trip  or  trips  that  the  car  may, 
might,  or  can  make  between  the  termini  of  the  route,  or  any  less  distance 
thereof.  Any  and  every  person  laboring  over  twelve  hours  in  one  day  as 
driver  or  conductor  or  gripman  on  any  street  railroad  shall  receive  from  his 
employer  thirty  cents  for  each  hour's  labor  over  twelve  hours  in  each  day. 
[New  section  added  by  act  approved  March  11^  1887;  Statutes  and  Amendments 
1887, 101;  to  take  effect  immediately^] 

3247.  Action  to  recover  value  of  labor. 

Sec.  3247.  In  actions  to  ^recover  the  value  or  price  of  labor  under  section 
three  thousand  two  hundred  and  forty-six  of  this  code,  the  plaintiff  may 
include  in  one  action  his  claim  for  the  number  of  days,  and  the  number  of 
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hours'  work  over  twelve  hours  in  each  day,  performed  by  him  for  the  defend- 
ant, and  the  court  shall  exclude  all  evidence  of  agreement  to  labor  over 
twelve  hours  in  one  day  for  a  less  price  than  thirty  cents,  and  the  court  shall 
exclude  any  receipt  of  payment  for  hours  of  labor  over  twelve  hours  in  one 
day,  unless  it  be  established  that  at  least  thirty  cents  for  each  hour  of  labor 
over  twelve  hours  in  one  day  has  been  actually  paid,  and  a  partial  payment 
shall  not  be  deemed  or  considered  a  payment  in  full.  [New  section  added  by 
act  approved  March  ii,  1887;  Statutes  and  Amendments  1887 j  101;  to  take 
effect  immediately.l 

3248.  Form  of  complainL 

Sec.  8248.  In  actions  under  section  three  thousand  two  hundred  and 
forty-six  of  this  code,  the  complaint  may  be  in  the  following  form:  Title  of 
case  and  venue.  Plaintiff  complains  of  defendant,  and  for  cause  of  action 
states:  That  between  (stating  first  and  last  dates)  he  worked  for  defendant 
as  conductor,  driver,  or  gripman,  on  defendant's  street-railroad,  in  (stating 
place),  for  (stating  number  of  days),  at  the  agreed  rate  of  (stating  price)  per 
day,  week,  or  month,  and  for  such  labor  defendant  has  paid  plaintiff  the  sum 
of  (stating  sum  due),  due  plaintiff  from  defendant  for  said  labor.  The  plain- 
tiff further  states  that  during  the  said  period  of  time  he  worked  for  defend- 
ant as  such  (conductor,  driver,  or  gripman),  on  sundry  days,  and  performed 
(stating  number  of  hours)  hours'  work  in  excess  of  twelve  hours  in  one  day, 
for  which  there  is  due  plaintiff  from  defendant  the  sum  of  (stating  the  sum 

due)  and  costs.    Signed •    [New  section  added  by  act  approved  March  11^ 

1887;  Statutes  and  Amendments  1887^  101;  to  take  effect  tmmedtately.] 

8248.  AppUeable  to. 

Sec.  8249.  The  provisions  of  sections  three  thousand  two  hundred  and 
forty-seven  and  three  thousand  two  hundred  and  forty-eight  of  this  code  are 
applicable  to  every  contract  to  labor  made  by  the  persons  named  in  section 
three  thousand  two  hundred  and  forty-six.  [New  section  added  by  act 
approved  March  lly  1887;  Statutes  and  AmendmeifUs  1887^  101;  to  take  effect 
immediately.'] 

8260.  PenaUyfor  vuAation  of  this  act 

Sec.  8250.  No  person  shall  be  employed  as  condactori  or  driver,  or  grip- 
man,  on  any  street  railroad,  for  more  than  twelve  hours  in  one  day,  except 
as  in  this  act  provided,  and  any  corporation  or  company,  or  owner  or  agent 
or  superintendent,  who  knowingly  employs  any  person  in  such  capacity  for 
more  than  twelve  hours  in  one  day,  in  violation  of  the  terms  of  this  act, 
shall  forfeit  the  sum  of  fifty  dollars  as  a  penalty  for  such  offense,  to  the  use 
of  the  person  prosecuting  any  action  therefor,  and  any  number  of  forfeits 
may  be  prosecuted  in  one  action.  [New  section  added  by  act  approved  March 
11, 1887;  Statutes  and  Amendments  1887^  101;  to  take  effect  iminediately.l 

Notes  of  Decisions  Applicablb  to  SscnoN  3335. 

8335.    Fire  coxmnissioners.  —  hn  appli-  of  office  as  aUeged  members  of  the  board.    As 

cation  was  maclo  for  a  writ  of  mandate  to  com-  to  the  petitioner  Siebe,  tlie  petition  alleged 

pel  the  respondents,  as  members  of  the  board  that  he  nad  been  a  member  of  the  board,  and 

of  fire  commissioners  of  the  city  and  county  of  that  his  term  of  office  expired  on  the  5th  of 

San  Francisco,  to  admit  the  petitioners  to  the  December,   1885,  and  that  in  anticipation  of 

vae  and  enjoyment  of  their  respective  rights  sndi  expiration  he  had  been  dectea  by  the 
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niperviaoni  of  the  city  and  county,  on  the  9th  failed  to  atate  that  Mason  was  not  holdins 

of  November,   1885,   to  fill   the  vacancy  bo  over,  or  that  there  was  not  an  incumbent  m 

about  to  occur.    It  did  not  appear  from  the  the  seat  claimed  by  Kelly.    It  was  held  .that 

petition  that  Siebe  was  not-contiuuing  to  serve,  the  petition  was  insufficient:  KeUy  v.  Edwards, 

or  that  the  respondents   had  prevented  him  69  GU.  460.    A  writ  of  mandate  will  not  lie 

from  acting  as  a  member  of  the  board.    As  to  to  compel  the  board  to  admit  a  person  daim- 

the  petitioner  Kelly,  the  petition  alleeed  that  ing  to  be  a  member  thereof  in  the  place  of  an 

he  had  at  the  same  time  ueen  electea  by  the  incumbent  asserting  a  right  to  the  place  and 

supervisors  to  fill  the  vacancy  about  to  be  actually  enjoying  its  benefits  and  discharging 

cansed  by  the  expiration  of  the  term  of  one  its  duties,  with  uie  assent  of  the  other  mem- 

Kason,  a  member  of  the  board.    The  petition  bers  of  the  board:  Id* 

An  Act  ta  mtHtorke  the  board  qfmtperviaora  or  other  governing  avihority  qfthe  several  counties,  cities 
and  counties,  cities,  and  towns  cf  the  state  to  proMe  pensions  or  benefits  for  the  relirf  <ifaged, 
n^rm,  or  disabled  firemen. 

lApptoved  March  11,  U89;  U89,  lO&l 
F¥nd  for  dhaiied  firemen, 

SicnoN  1.  The  board  of  supervisors  or  other  gpveming  authority  of  the  several  counties, 
cities  and  counties,  cities,  and  towns  of  the  state  in  which  fire  departments  exist,  may,  by 
Impropriate  ordinances,  provide  a  fund,  bv  general  tax  upon  the  property  of  the  county,  oity 
and  county,  city,  or  town,  for  the  relief  of  aged,  infirm,  or  disabled  firemen;  provided,  that 
such  disability  snail  be  caused  by  injuries  received  in  the  actual  performance  of  duty,  or  dis- 
ability caused  by  expoenxe  while  in  the  discharge  of  such  duty. 

Who  entitled  to  benefits. 

Ssa  2.  No  person  shall  bo  entitled  to  any  benefit  from  any  fund  created  by  authority  of 
this  act  unless  he  shall  have  served  in  the  wre  department  of  such  county,  city  and  county, 
city,  or  town  at  least  fifteen  years,  and  no  such  benefit  abaU  exceed  one  half  of  the  salary  pro- 
vided b;^  law  at  the  time  such  disability  occurred;  prodded,  that  any  person  injured  in  the 
actual  discharge  of  fire  duty  shall  be  entitled  to  the  biuiefit  of  this  act  regardless  of  his  length 
of  service  in  the  fire  department  of  an^  such  county,  city  and  county,  city,  or  town. 

Baa  3.    This  act  shall  take  effect  from  and  after  its  passage. 

NoTSS  OF  Dboisions  Appugablb  to  Ssotions  8357-3414. 

8867.    Twroance  of  licaiUBe.  — The  city  business  of  a  steam  railroad  within  their  coun- 

eouncil  of  Loe  Angeles  has  authority  to  dele-  ty*    San  Benito  Oo.  v.  SotUhem  Pae.  R.  R.  Co, 

pate  the  perfonnanoe  of  the  ministerial  act  of  was  followed  in  People  v.  Southern  Pae,  R,  R, 

issuing  licensee  to  the  clerk  of  the  council:  In  Co,,  decided  December  14,  1888  (unreported). 
re'Ouarero,  69  CaL  88. 

8880.    lianndriM.  —  Under  the  charter 

8860.  Collection  of  liooifletftx  by  rait,  of  the  city  of  Oakland,  declaring  that  licenses 

— Where  a  county  ordinance  imposing  a  license  shall  be  discriminating  and  proportionate  to 

tax  provides  that  an  action  to  collect  the  tax  the  amount  of  business,  the  citv  council  may 

shall  be  oommenood  in  the  name  of  the  people,  provide  that  licenses  to  be  paid  by  laundry- 

aa  action  in  the  name  of  the  county  cannot  men  shall  be  in  proportion  to  the  number  of 

be  sustained:  Monterey  Co,  v.  Abbott,  decided  persons  employed  by  them:  Ek  parte  Sisto  Li 

Hay  3p  1888  (unreported).    The  compliunt  in  Pratti,  68  CaL  635. 
an  action  brought  by  the  district  attorney  to 

collect  a  license  tax  under  an  ordinance  which  8881.  Liquor  liconaes.  — The  right  to 
provides  that  the  district  attorney  may  direct  pursue  a  lawful  employment  is  one  of  the  priv- 
suits  to  be  brought,  need  not  allege  that  the  ileges  and  immunities  guaranteed  to  a  citizen 
action  was  broncrht  under  autiiorixation  by  the  by  the  ctmstitution  of  the  United  States;  but 
tax  collector.  The  district  attorney,  beins  an  such  a  right  is  not  abridged  within  the  four- 
attorney  at  law,  is  presumed  to  be  authorized  teenth  amendment  to  the  constitution  by  a  mu- 
by  the  proper  party  to  institute  tiie  actions  he  nicipsd  ordinance  which  merely  regulates  the 
may  bnng,  in  the  absence  of  evidence  to  tiie  sale  of  liquors  and  imposes  a  license  thereon 
contrary:  San  Zuis  Obispo  Co.  v.  Hendricks,  71  without  prohibiting  their  sale:  Matter  qf  Bick- 
CaL  242.  erstqf,  70  CaL  35.    A  license  tax  imposed  by  a 

board  of  supervisors  upon  the  business  of  sell- 

8877.  Be<iairixig  licenoe  of  railroads,  ing  liquors  is  not  a  penalty,  but  in  the  nature 
— An  ordinance  requiring  the  Southern  Pacific  of  a  debt  due  from  the  person  conducting  the 
company  to  take  out  a  license  in  order  to  con-  business  to  the  county:  San  Luis  Obispo  County 
tinne  its  business  in  a  county  of  carry  ins  per-  v.  Hendricks,  71  Id.  242.  Under  sections  11 
sons  or  freisl^^t  for  hire  by  means  of  railroad  and  12  of  article  11  of  the  constitution  of  1879, 
cars,  is  void  as  a  tax  upon  the  use  of  a  fran-  a  municipal  corporation  has  power  to  impose 
chise  granted  by  the  United  States:  San  Benito  licenses  for  carrying  on  liquor  business:  Mat- 
Co,  V.  Soutfiern  Pacific  R,  R,  Co.,  decided  De-  ter  o/ Ouerrero,  69  Id.  88.  The  board  of  su- 
cember  13, 1888  (unreported),  overruling  Santa  pervisors  of  a  county  have  the  same  power: 
Clara  Co.  v.  Southern  Pae,  R.  R,  Co.,  66  Cal.  £x  parte  Wolters,  66  Id.  269;  Ex  parte  Law- 
642,  and  City  qf  Los  Angeles  v.  Southern  Pae  rence,  69  Id.  608.  Under  these  sections  the 
R.  R.  Co..  67  Id.  433.  The  former  case  held  city  of  Eureka  may  enact  an  ordinance  im- 
that  the  board  of  supervisors  of  a  county  have  posing  an  annual  tax  of  twelve  hundred  dollars 
power,  under  subdivision  27  of  section  25  of  upon  the  business  of  selling  spirituous  liquors 
the  county  government  bill,  to  require  a  li-  within  the  city  limits,  and  to  provide  that  a 
cense  to  he  x^id  by  any  person  carrymg  on  the  violation  of  .the  ordinance  shall  constitute  a 
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misdemeanor:  Ex  parte  McNallyy  73  Cal.  632.  section  25  of  the  county  government  act  of 
An  ordinance  of  the  city  of  Stockton  passed  on  March  14,  1883,  to  enact  an  ordinance  re- 
the  25th  of  May,  1885,  provided  that  a  license  quiring  all  persons  engaged  in  the  basiness  of 
to  carry  on  the  business  of  selling  liquors  could  raising,  grazing,  herding,  or  pasturing  sheep  in 
only  be  obtained  by  an  application  to  the  city  thatcounty  to  annually  procure  a  license,  and  to 
council,  founded  upon  the  petition  of  the  ap-  pay  therefer  at  the  proportionate  rate  of  fifty 
plicant,  accompanied  by  a  certificate  of  five  dollars  for  every  thousand  sheep  in  their  posses- 
respectable  citizens  of  the  neighborhood  in  sion  or  under  their  control,  and  to  provide  that 
which  the  business  is  to  be  condacted,  as  to  his  a  violation  of  the  ordinance  shall  constitute  a 
character.  The  ordinance  further  provided  misdemeanor,  panishable  by  a  fine  not  exceed- 
that  upon  complying  with  these  conditions  the  ing  two  hundred  dollars:  Ekn  parte  Mirandtt 
applicant  should  be  entitled  to  a  license,  if  the  73  Cal.  365.  As  to  what  is  a  sufficient  com- 
city  council  found,  from  the  certificate  and  plaint  for  a  misdemeanor  committed  under  this 
the  report  made  to  it  by  the  officers  to  whom  ordinance,  see  Id.  An  ordinance  levying  a 
the  petition  had  been  referred,  that  he  was  license  tax  upon  all  sheep  which  are  pastured  in 
qilalified  to  carry  on  the  business;  it  was  held  the  county,  but  exempting  from  the  payment 
tnat  the  conditions  imposed  upon  the  issuance  thereof  those  persons  who  list  their  sheep  as 
of  the  license  were  not  unreasonable,  and  that  taxable  property  in  the  county  and  pay  taxes 
the  ordinance  was  valid:  In  re  Bkkerstaff,  70  on  them  as  such,  is  in  violation  of  section  21  of 
Id.  36.  Where  an  ordinance  required  that  a  article  1  of  the  constitution,  prohibiting  the 
license  fee  of  fifty  dollars  a  month  should  be  granting  of  privileges  or  immunities  to  anv 
paid  by  a  person  carrying  on  the  business  of  a  class  of  citizens  which  are  not  granted  to  all 
saloon,  where  liquors  are  sold  or  given  away  in  citizens:  Lassen  Co.  v.  Cone,  72  Cal.  387. 
quantities  less  than  a  gallon,  it  cannot  be  pre- 
sumed as  a  matter  of  law  that  the  amount  of  8396.  Duty  of  register  to  investigate 
the  license  was  oppressive,  unreasonable,  or  selectioiis  of  public  lands:  See  McNte  v^ 
prohibitoiy  of  tirade:  In  re  Overrero,  69  Id.  88.  Donahue,  76  Cal.  499. 

One  carrying  on  the  business  of  a  liquor  dealer  IndiaVi  lands — ^Power  of  Crongress  over. 

in  a  city  within  the  county  is  not  exempted  from  — Congress  has  the  exclusive  right  of  pre- 

the  payment  of  a  license  tax  duly  levied  by  the  emption  to  all  Indian  lands  lyingwithin  the 

board  of  supervisors  of  the  county  by  reason  of  territories  of  the  United  States:  T/iomps^n  v. 

the  f a^t  that  be  has  paid  a  license  tax  of  a  sim-  Doaksum,  68  Cal.  593.    Lands  in  California  in 

ilar  kind  in  pursuance  of  an  ordinance  enacted  the  ocoapancy  of  Indian  tribes  at  the  date  of 

by  the  municipal  authorities  of  the  city:  Ma^  the  treaty  of  (Guadalupe  Hidalgo  became  apart 

ter  of  Lawrence,  69  Id.  609.    An  ordinance  n  of  the  public  domain,  and  Bu^ect  to  pro-emp- 

not  invalid  because  it  fixes  a  less  rate  of  license  tion,  if  no  daim  therefor  was  presented  by  the 

for  the  business  of  selling  liquors  at  a  wayside  oecupanta  to  the  land  oommissioners  appointed 

tavern  or  watering-place  than  for  the  same  under  the  act  of  Congress  of  Maroh  3,  1851, 

business  oarried  on  in  a  villaffe»  town,  or  <sity:  within  two  years  after  the  date  of  the  act:  Id. 

Amador  ComUy  v.  Kennedy^  fo  Id.  458.  Meirican  graate  gsnaraUy .  ~  Mexicans 

wlio,  previooa  to  the  acquisition  of  California 

8883.  IdoCTisiTig business.  -—A  mnniei-  by  the  United  States,  had  acquired  from  the 
pal  corporation  has  power  to  impose  a  license  governments  of  either  Spain  or  Mexioo  a-per- 
for  carrying  on  business  for  the  purpose  of  feet  title  to  lands  in  California,  and  who  chose 
regulation  or  revenue,  or  both:  In  re  Ouerrero,  to  remain  in  the  acquired  territory,  were,  by 
69  CaL  88.  The  act  of  April  24»  1862,  amend-  the  treaty  of  Guadalupe  Hidalgo,  protected  in 
ing  the  charter  of  the  city  of  Oakland,  em-  theownershipandenjoymentm  their  lands  the 
powers  the  city  council  to  pass  an  ordinance  same  as  though  no  chamge  of  sovereignty  had 
requiring  a  license  to  be  obtained  by  every  per-  occurred:  Pltehn  ▼.  Poyoreno,  74  Cal.  448. 
Bon«  firm,  or  corporation  who  at  a  fixed  place  Persons  whose  titles  to  lands  were  perfect  at 
of  business  sells  anv  goods,  wares,  or  merohan-  the  time  of  the  acquisition  of  California  by  the 
disc,  and  to  prescribe  a  penalty  for  a  refusal  to  United  States  were  not  compelled  to  submit 
comply  therewith.  Such  power  is  also  con-  t^em  for  confirmation  to  the  board  of  land 
lerred  upon  the  municipality  by  section  11,  oomnussioners  appointed  under  the  act  of  Coo- 
article  11,  of  the  constitntion:  Ex  parte  Mount,  gross  of  March  3,  1851,  nor  did  they  forfeit 
66  Id.  418.  th^ir  lands  by  a  failure  to  present  them  to 

such  board  for  confirmation;  and  titles  thus 

8884.  Peddler's  lioense. — An  ordinance  vested  may  be  asserted  and  maintained  like 
of  a  board  of  supervisors  which  imposes  a  other  perfect  titles  in  the  courts  of  California: 
license  tax  upon  every  traveling  merchant.  Id.  They  could,  however,  if  they  so  elected, 
hawker,  or  poiddler  who  vends  goods,  wares,  present  them  to  the  board  of  oommissioners  for 
or  merchanoise  of  any  kind  other  than  the  confirmation,  but  were  not  bound  to  do  so:  Id. 
manufactures  or  productions  of  this  state,  with-  Under  the  Mexican  law,  a  gi*ant6e  of  a  tract  of 
out  requiring  a  license  for  vending  the  man-  land  acquired  a  perfect  title  when  ne  was  able  to 
ufactures  or  productions  of  this  state,  is  in  show  therefor  a  petition,  with  a  cfise^o,  an  order 
conflict  with  the  constitution  of  the  United  of  reference,  an  ir{forme  by  the  proper  officer, 
States,  in  that  it  is  an  attempt  to  regulate  a  decree  of  concession,  a  tUuio,  the  approval  of 
commerce  between  the  states:  Ex  parte  Thomas,  the  departmental  assembly,  the  order  for  sur- 
71  Cal.  204.  vey  and  judicial  possession,  with  the  report  of 

the  proper  officer  that  such  survey  was  made 

8386.    Uoense   for  raising  sheep.  —  and  possession  given:  Id.    The  validity  of  a 

The  board  of  supervisors  of  Mono  County  have  title  under  the  Mexican  law  is  not  affected  b^ 

authority,  under  sections  11  and  12  of  article  the  fact  that  in  some  of  the  documents  consti- 

1 1  of  the  constitution,  and  subdivision  27  of  tuting  the  chain  of  title  the  grantee  was  ds- 
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Bcribed  without  stating  his  middle  name  when  the  latter  maj  show  that  the  plaintiff  holds 

tbo  identity  of  the  grantee  is  otherwise  saf-  the  legal  title,  burdened  with  their  right  of 

ficiently  shown  therein:  Id.     A  grant  which  occnpancy:  Id. 

d jscribos  the  land  intended  to  be  conveyed  by  Boundaries  of  Mexican  gprants.  —  Upon 
its  known  designation,  by  which  it  can  he  the  confirmation  of  a  Mexican  grant,  the  patent 
idenUlled  without  specifving  its  boundaries,  is  issued  by  the  United  States  government  to  the 
val.d:  Id.  Under  the  Mexican  law,  the  valid*  claimant  is  the  only  evidence  of  the  extent  of 
ity  of  a  grant  of  land  was  not  affected  by  the  the  grant,  and  the  terms  used  in  the  patent  re- 
fact  that  juridical  possession  was  ffiven  before  lating  to  the  extent  and  boundaries  of  the  grant 
the  approval  of  the  grant  by  the  departmental  are  subject  to  the  same  rules  of  construction 
assembly:  Dommgiiez  v.  BotUler,  74  Cal.  457;  as  other  grants  by  the  government:  Wrighiy, 
BAo  on  this  subject  generally  McDonald  v.  Bw'  Seymour,  69  Cal.  122.  Thus  a  patent  for  land 
ton,  G8  Id.  44o.  ^  bordering  upon  a  stream  in  which  the  tide 
Patent  founded  on  Mexican  gprant —  ebbs  and  flows,  but  which  is  unnavigable  in 
Conclusiveness  of.  — Under  the  act  of  Con-  fact,  does  not  pass  the  title  to  any  land  below 
gross  of  March  3,  1851,  for  the  ascertainment  high- water  mark,  unless  an  intention  so  to  do 
and  settlement  of  private  land  crants  in  Call-  is  expressed  therein:  Id.  In  the  absence  of 
foraia,  the  final  decree  of  the  uoard  of  land  any  showing  to  the  contrary,  the  boundaries 
commissioners,  or  of  the  United  States  district  as  established  by  the  final  survey  of  the 
or  supreme  court,  confirming  a  Mexican  grant,  United  States  surveyor-general,  made  under 
or  any  patent  issued  therefor,  is  conclusive  the  direction,  of  and  approved  by  the  United 
only  between  the  United  States  and  the  claim-  States  government,  and  incorporated  into  the 
ant,  and  does  not  affect  the  interests  of  third  patent,  are  to  be  taken  as  correct:  Brien  v. 
persons  whose  title  accrued  before  the  duty  of  i)onneUis,  74  Id.  302.  Where  a  claim,  founded 
the  government  and  its  rights  under  the  treaty  upon  a  Mexican  grant,  has  been  confirmed  by 
with  Mexico  attached:  Hale  v.  Ahera,  69  Cal.  a  decree  of  the  United  States  district  court, 
160.  The  state  of  California  is  not  a  "third  under  the  act  of  March  3,  1851,  and  the  de- 
person  "  within  the  meaning  of  section  15  of  cree  fixes  the  boundaries  of  the  claim,  the  eur- 
the  act  of  March  3,  1851,  providing  that  any  vey  must  conform  to  the  decree  in  all  respects. 

Eaten t  issued  under  the.  act  shall  be  conclusive  If  it  does  not,  but  includes  lands  not  covered 

etween  the  United  States  and  claimants  only,  by  tiie  decree,  and  belonging  to  a  pueblo  which 

and  ''shall  not  affect  the  interests  of  third  was  established  prior  to  the  date  of  the  grant, 

persons  ":  People  v.   City  and  County  (if  San  a  patent  issued  to  the  pueblo  upon  a  confirma- 

jFrandseo,    75    Id.    388.      Consequently   the  tion  of  its  original  concession  carries  a  better 

patent  from  the  United  States  government  to  right  to  the  lands  so  erroneously  included  in 

the  city  and  county  of  San  Francisco,  for  the  the  survey,  although  the  patent  founded  on 

pueblo  lands  confirmed  to  it  under  the  acts  of  the  grant  was  prior  in  date:  Bale  v.  Ahere, 

Conmssof  March  3, 1851,  and  of  July  1, 1864,  69  Id.   160.      Where  two  patents  from  the 

by  uie  decree  of  the  United  States  circuit  United  States  government,  founded  upon  pre- 

court,  which  patent  conforms  in  its  description  vious  Mexican  cp*ants,  cover  the  same  ^rem- 

of  the  lands  granted  to  the  final  survey  made,  ises,  in  determinmg  the  question  of  priority,  a 

as  provided  in  the  latter  act,  in  accordance  grant  of  the  land  by  specific  boundaries,  or 

with  the  instructions  of  the  commissioner  of  havinff  such  descriptive  features  as  to  render 

the  general  land-office,  is  conclusive  evidence,  its   identification   a   matter  of   absolute  cer- 

as  against  the  state  of  California,  of  the  right  tainty,  ffives  a  better  right  to  the  premises 

of  the  city  and  county  of  San  Francisco  to  all  than  a  floating  grant,  altiiough  the  latter  is 

the  lands  embraced  within  the  exterior  limits  first  surveyed  and  patented:  Id. 
of  the  survey,  inclndins  tide-lands  lying  below 

the  line  of  ordinary  hish  tide:  Id.    Mission  or  8418.  Traveling  expenses  of  ear veyog- 

puoblo  Indians,  who  by  themselves  and  their  general  and  attorney-general:  See  ante, 

ancestors  have  been  in  the  continuous  use,  oc-  p.  7,  sec  470,  and  note, 
cupation,   and  j^ossession  of   lands   included 

within  the  exterior  limits  of  a  Mexican  ffrant  8414.    Contests.  — A  contest  as  to  the 

from  a  time  prior  to  the  establishment  of  the  right  to  purchase  state  lands  may  be  made 

Mexican  government,  have  a  right  to  remain  after  a  certificate  of  purchase  has  been  issued  ' 

in  the  occupancy  thereof  as  against  the  patentee  to  one  of  the  claimants:  Oilsonv.  Bobinson,  68 

from  the  United  States  government  and  his  Osd.  539.    In  an  action  to  determine  a  contest 

grantees,  notwithstanding  the  v  never  presented  as  to  the  right  to  purchase  certain  state  lands, 

tiieir  claim  to  the  lands  to  the  board  of  bnd  the  plaintiff,  not  having  a  right  to  purchase  in 

commissioners  appointed  by  the  act  of  Con-  himself,  is  not  entitled  to  recover  because  of 

gress  of  March  3,  1851,  to  ascertain  and  setUe  the  insufficiency  of  the  allegations  or  proof  of 

?irivate  land  claims  in  California:  ^j^TTitf  v.  il/a«,  the  defendant:  Manley  v.  CunnirtJ^hamj   72  Id. 

4  Cal.  628.     Under  section  15  of  the  act  of  236.    Where  the  controversy  arises  before  the 

March  3,  1851,  the  patent  issued  in  pursuance  surveyor-general  of  the  state,  and  is  referred 

of  the  decree  confirming  the  Mexican  grant  was  to  a  court  for  determination,  the  validity  of  a 

conclusive  only  as  between  the  United  States  certificate  of  purchase  issued  to  the  defendant 

and  the  claimant,  and  did  not  determine  the  will  not  be  adjudicated  when  the  state  is  not 

relation  between  him  and  the  Indkns.    Under  a  party  to  the  proceeding,  and  the  plaintiff 

this  section  the  rights  of  the  Indians  werepre-  fails  to  show  any  right  in  himself :  urton  v. 

served  without  presenting  their  claims,  and!tiie  Wilson,  65  Id.  11.     m  an  action  by  an  imsnc- 

patentee  took  the  legal  title  in  fee,  subject  to  cessful  claimant  to  compel  a  conveyance  of  the 

their  right  of  occupancy:  Id.    In  an  action  of  legal  title,  the  plaintiff  must  dlstmctly  allege 

ejectment  by  a  grantee  of  the  patentee  to  re-  and  clearly  prove  that  he  occupies  sachet  status 

cover  possession  of  such  lands  from  the  Indians,  as  gives  him  the  right  to  control  the  legal  title : 
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Phtmmer  y.  Brown,  70  CaL  544.    The  order  of  that  defendant  obtained  a  certificate  for  the 

the  sarveyor-^eneral  referring  the  contest  for  parchase  of  the  Lvnd;  that  plaintiff  afterwards 

trial,  after  reciting  what  had  been  done  bv  and  filed  an  application  and  affidavit  in  due  form 

for  each  of  the  parties  to  eive  him  a  right  to  to  pnrchase  the  same,  and  aUo  filed  a  veri- 

Sorchaae,  and  that  the  plaintiff  had  filed  a  fiea  protest   in  writing  with   the  sorveyor- 

emand  that  the  contest  be  referred  to  tha  general  of  the  state  against  the  issue  to  the 

proper  coort^  read  as  follows:  "It  is  hereby  defendant  of  any  farther  evidence  of  title  to 

ordered  and  directed  that  the  said  parties  be  any  part  of  the  lands;  and  that  plaintiff 'scom- 

and  they  are  hereby  referred  to  the  district  plaint  recited  facts  riiowing  that  his  affidavit 

coprt  of  the  twentieth  judicial  district  in  and  complied  in  aH  respects  with  the  requirement 

for  Monterey  County  for  a  final  determination  of  section  34dd  of  the  Political  Code,  —  it  was 

of  said  conflicting  claims ";  it  was  held  that  held  that  the  complaint  stated  a  cause  of  ae- 

the  order  was  sufficient  to  refer  the  contest,  tion,  and  need  not  set  forth  the  grounds  of 

and  give  the  court  Jurisdiction  of  the  case:  Oii-  the  plaintiff 's  protest  filed  in  the  surveyor's 

sonY.  Bobinaon,  68  Id.  639.    Where  it  appeared  office:  Jacobs  v.  Walher,  76  CaL  175. 

An  Act /or  the  better  protection  of  settlers  on  tJie  public  lands  of  the  United  States  vMin  the 
stale  (/CaUfbmia,  and  for  the  protection  and  encouragement  qf  persons  desirous  qf  settling 
thereon. 

r Approved  March  16^  iSBI;  1S87, 147.] 

Defining  crime,  and  punishment  for  violation, 

DBOTiON  1.  Every  person  who  shall  nulawfully  prevent,  hinder,  or  obstruct  any  person 
from  peaceably  entering  upon  or  establishing  a  jettlement  or  residence  on  any  tract  of  public 
land  of  the  United  States  within  the  state  o?  California,  subject  to  setdemeut  or  entry  under 
any  of  the  public  laud  laws  of  the  United  States;  or  who  shiJl  uulawfuUy  hinder,  prevent,  or 
obstruct  free  passage  over  or  through  the  public  lands  of  the  United  States  within  the  state  of 
California,  for  the  purpose  of  entry,  settlement,  or  residence,  as  aforesaid,  is  guilty  of  a  mis- 
demeanor, and  is  punishable  by  fine  of  not  less  than  fifty  dollars  nor  more  than  two  hundred 
and  fifty  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  six  months,  and  may  bo 
punished  by  both  such  fine  and  imprisonment,  in  the  sound  discretion  of  the  court. 

Ssa  2.    ThiS  act  shall  take  effect  immediately. 

Notes  of  Dkcisions  Applicable  to  SEcmoKs  3415-3446. 

8415.  JTuriBdiction  of  contest,  when  the  proper  court  for  adjudication:  Oould  y. 
obtained. — If  there  ia  no  special  order  refer-  Lanterman,  70  Id^  247.  An  action  was 
ring  a  contest  as  provided  in  section  3414,  the  brought  to  determine  a  contest  which  had 
courU  can  acquire  no  jurisdiction  to  hear  and  arisen  in  the  land-office  of  the  university  of 
determine  it:  nt/rdv,Iieichert,  74Cal.  679.  The  the  state  between  two  opposing  applicants  to 
superior  court  obtains  jurisdiction,  although  locate  and  purchase  the  land  in  question.  The 
the  certified  copy  of  the  order  for  trial  does  plaintiff  was  the  first  applicant,  and  the  court 
not  affirmativelv  show  that  the  order  was  en-  rendered  judgment  in  his  favor  on  the  plead- 
tered  in  a  record-book  in  the  office  of  the  sur-  ings  without  nearing  any  evidence.  The  an- 
ve^or-general.  If  the  surveyor-general  cer-  swer  denied  the  allegation  of  the  complaint 
tines  that  the  cop^  of  the  order  is  a  copy  of  that  the  land  had  been  selected  by  the  land 
a  document  on  file  in  his  office,  it  will  be  pre-  agent  of  the  university  as  a  part  of  the  one 
sumed  that  the  order  was  regularly  entered  hundred  and  fifty  thousand  acres  of  land 
in  a  record-book:  Ends  v.  Clarke,  68  Id.  481;  granted  to  the  state  for  an  agricultural  col- 
Jacobs  v.  Wallser,  76  Id.  175.  The  authority  lege,  and  also  the  allegation  that  there  were  no 
of  Ends  V.  Clarke  was  recognized,  and  its  doe-  improvements  on  the  land  when  the  plaintiff 
trine  followed,  in  Oould  v.  Lanterman,  70  Id.  filed  his  application  to  purchase.  It  was  held 
247.  The  superior  court  acquires  jurisdiction  that  the  judgment  was  erroneous,  and  that  the 
of  the  person  of  a  non-resident  defendant  by  denials  were  sufficient  to  put  the  plaintiff  to 
the  service  of  summons  upon  him  by  publica-  proof  of  his  allegations  as  to  the  selection  of 
tion;  by  apply iuff  to  purchase  the  land,  the  the  land,  and  his  right  to  purchaso  it:  Cushing 
defendant  must  do  held  to  consent  to  this  v.  Keslar,  68  Id.  473.  A  certified  copy  of  a 
mode  of  service  in  advance:  Labree  v.  MuUan,  judgment  purporting  to  foreclose  and  annul 
70  Id.  150.  the  interest  of  a  purchaser  in  a  certificate  of 

purchase  of  state  land,  upon  being  filed  with 

8416.  Judgment  in  land  contest,  ef-  the  rejgister  of  the  state  land-office,  as  pro- 
feet  ol  — ;I^  hearing  and  determining  a  contest  vided  in  the  act  of  1868,  is  not  conclusive  evi- 
betwecn  rival  claimants  of  tho  right  to  purchase  deuce  of  the  validity  of  the  jud^rment  so  as  to 
publiclandsoEtbo  United  States,  the  officers  of  protect  subsequent  purchasers  from  the  state 
the  land  department  act  judicially;  and  their  of  the  land  included  in  the  certificates:  Hyde 
judjgments  cannot  be  collaterally  assailed  in  an  v.  Bedding,  74  Id.  493. 

action  at  law:  Plummer  v.  Brown,  70  Cal.  544. 

The  approval  by  tho  surveyor-general  of  an  8417.    Failure  to  bring  action  in  time. 

fiB jMir^e application  for  the  purchase  of  state  — Under  this  section,  the  failure  of  a. party 

land,  if  brought  about  by  the  fraudulent  repre-  applying  for  a  purchase  of  certain  state  lands 

sentations  of  the  applicant  who  had  never  been  to  commence  an  action  to  determine  a  contest 

an  actual  settler  upon  the  land,  or  entitled  to  between  himself  and  a  prior  claimant  as  to  the 

purchase  it,  does  not  bar  a  subsequent  appU-  right  to  purchase  within  sixty  days,  after  an 

cant  of  his  statutory  right  to  have  the  contest  order  referring  the  contest  for  trial,  does  not 

between  him  and  a  prior  applicant  referred  to  deprive  him  of  the  right  to  make  a  second  ap- 
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plieation  for  the  same  land,  and  on  the  latter  £rom  the  state  of  swamp  and  oyerflowed  lands; 

application  to  contest  the  right  of  the  prior  and  an  application  sworn  to  before  snch  officer 

cmmant  to  purchase:  Oreemoadev,  De  Camp,  is  null  and  void,  and  confers  no  right  to  par- 

72  CaL  448.  chase  on  the  applicant:  OaijUld  v.  WiUoiit  74 

Cal.  175.    The  provision  requiring  that  the  ap- 

3438.     County    government    act    of  plicant  should  state  in  his  affidavit  "that  ho 

March  14^  1883,  has  not  repealed  this  section:  knows  the  land  applied  for,  and  the  exterior 

Srrdih  v.  Dttnn,  68  Cal.  54.  bounds  thereof  and  knows  of  his  own  knowl- 
edge that  there  are  no  settlers  thereon,"  does 

8440.  Swamp  and  overflowed  lands,  not  require  that  the  applicant  should  know  "  of 

—  Section  1  of  the  act  of  Congress  of  Septem-  his  own  knowledge  "the  land  applied  for,  and 
ber  28,  1850,  commonly  called  the  swamp-land  the  exterior  bounds  thereof.  It  is  sufficient  if 
act,  is  a  grant  hiprcesenU  to  each  state  of  the  the  applicant  obtains  knowledge  as  to  the 
swamp  aud  overflowed  lands  within  its  limits:  identity  of  the  land  from  information  derived 
Tubbs  V.  WilhoU,  73  Cal.  61;  Lux  v.  Hoggin,  from  third  persons:  Price  v.  Beaver,  73  Id.  625. 
69  Id.  255.  Under  section  4  of  the  act  of  Con-  An  aereement  to  acquire  swamp  and  over- 
gress  of  July  23,  1866,  the  plat  of  the  survey  flowed  lands  from  the  state  for  the  use  and 
of  a  township  having  lands  represented  thereon  benefit  of  a  person  other  than  the  applicant,  is 
as  swamp  and  overflowed,  upon  being  approved  void  under  the  act  of  April  27,  1863.  The  par- 
by  the  United  States  surveyor-general  for  Cal-  ties  to  such  an  agreement  are  in  pari  deUdo, 
ifomia,  is  conduaive  between  the  state  and  the  and  after  the  certificate  of  purchase  has  come 
United  States  as  to  the  character  of  the  land  so  into  the  possession  of  the  party  for  whose  bene- 
represented,  and  vests  title  thereto  in  the  state  fit  the  application  to  purchase  was  made,  the 
as  of  the  date  of  September  28,  1850,  the  date  applicant  cannot  maintain  an  action  to  compel 
of  the  passage  of  the  act:  Tuhif§  v.  WiUuM,  73  its  specific  delivery  to  him:  McOregw  v.  Z>ofi- 
Id.  61.     And  this  result  follows,  although  the  eUy,  67  Id.  149. 

commissioner  of  the  general  land-office  has  ne-  Contest.  —  A  party  who  has  no  right  to 

glectod  to  certify  the  land  over  as  swamp  and  purchase  swamp  and  overflowed  lands,  and 

overflowed,  as  required  by  the  act  of  July  23,  even  if  he  has  not  sought  to  purchase  it^  may 

1866:  Id.     But  a  representation  on  the  ap-  contest  the  right  of  another  to  purchase.    And 

proved  plat  of  a  township  survey  that  certain  when  the  contest  is  referred  to  the  superior 

landa  embraced  therein  are  subject  to  periodic  court  for  adjudication,  that   court    acquires 

overflow  is  not  equivalent  to  a  representation  jurisdiction  to  hear  the  case,  and  it  becomes 

that  the  land  ii  swamp  and  overflowed,  within  its  duty  to  determine  as  to  the  rights  of  each 

the  meaning  of  section  4  of  the  act  of  Congress  of  the  parties:  Oarfield  v.  Wilson,  74  CaL  175. 

of  July  23,  1886,  or  of  section  2488  of  the  In  such  a  contest  each  party  must  make  out 

United  States  Revised  Statutes:  Heath  v.  WcU-  his  own  case,  and  to  that  end  must  allese  and 

kice,  71  Id.  50.      In  an«  action  to  quiet  title  prove  that  ^e  land  is  subject  to  sale  by  the 

based  upon  a  patent  purporting  to  have  been  the  state,  and  that  he  has  complied  with  all 

issued  in  pursuance  of  tne  grant  by  Congress  the  requirements  of  the  statute  authorizing  its 

to  the  Southern  Pacific  Railroad  Companv,  the  purchase.     If  neither  party  makes  the  neces- 

dcfendant  may  show  that  the  land  included  in  sary  showing,   judgment   should  be    entered 

tho  patent  was  swamp  and  overflowed  land  that  neither  of  them  is  entitled  to  make  the 

excepted  from  the  congressional  grant:  South-  purchase:  Id.     Under  this    section  the  com- 

em  Pacifie  R.  R*  Co,  v.  MeCuaker,  67  Id.  plaint  in  a  contest  as  to  the  right  to  purchase 

67.  such  lands  must  allege  that  an  affidavit  setting 

forth  the  matters  specified  in  this  section  was 

8441.  Seg^regation  of  swamp-lande.  made  and  filed,  and  must  set  out  the  substance 

—  Under  this  section,  no  application  is  author-  of  such  affidavit;  and  it  is  not  sufficient  to 
ized  until  the  expiration  of  six  months  after  merely  alleee  that  an  application  was  made  in 
tho  land  has  been  segregated,  as  such,  by  au-  due  form  of  law  and  mad:  Reese  v.  Thorbum, 
thority  of  the  United  States;  and  in  a  contest  decided  January  15,  1889.  This  case  was  fol- 
to  determino  the  right  to  purchase,  an  aver-  lowed  by  Derevan  v.  MacClean,  decided  Janu- 
mcnt  in  the  answer  that  the  land  had  been  so  ary  15,  1889,  and  CBi-ien  v.  Newman,  decided 
segregated  for  more  than  six  months  when  the  January  15,  1889  (all  unreported). 
deicndant*8  application  to  purchase  was  filed, 

raises  a  material  issue:  Oarjiei/i  v.  Wilson,  74  8444.    Application  by  woman.  —  This 

Cal.  175.     In  the  absence  of  other  evidence,  section  is  sufficiently  complied  with  by  a  state- 

tho  date  of  the  approval  by  the  eurveyorgen-  ment  in  the  affidavit  that  the  applicant  is  an 

eral  oF  the  United  States  of  the  jglat  of  a  town-  "unmarried  woman  over  the  age  of  eighteen 

ship  coutatnins  swamp  and  overflowed  lands  years,  a  citizen  of  the  United  States,  and  a 

mudt  Ix$  treated  as  the  date  of  the  segregation  resident  of  the  state  of  California,  of  lawful 

of  the  lands  as  swaoip  and  overfiowcd:   Id.  age '':  Price  v.  Beaver,  73  Cal.  625. 
See  oa  this  poiut  the  case  of  Heath  v.  Wallace, 

71 1<1.  50.  8446.    Formation  of  reclamation  die- 
Patent  for  swamp  and  overflowed  lands  un-  trict. —  The  statutes  of  this  state  providing  for 
der  act  of  April  10,  18G2,  when  void:  See  PeO'  the  formation  of  swamp-land  reclamation  dis- 
ple  V.  Cenin',  06  Cal.  551.  tri'^ts  are  not  in  conflict  with  the  provisions  of 

the  fourteenth  amendment  to  the  constitution  of 

8448.    Application  for  purchase. — A  theUnitedStates,  which  declares  that  no  state 

eommissioner  of  tho  United  States  circuit  court  shall  deprive  any  person  of  life,  liberty,  or 

for  California  is  not  authorized  to  administer  property  without  due  process  of  law:  Reclama* 

the  oaUi  on  an  application  for  the  purchase  tion  District  No,  108  v.  Hagar,  66  Cal.  54. 
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An  Ad  to  authorize  the  pc^fmerU  of  claime  ogainH  the  state,  tohkh  toere  incurred  under  an<uH» 
promote  drainage,  approwd  April  23,  1880,  and  to  appropriate  manieyfor  th/eir  paymenL 

[Approved  March  4, 1880;  1880, 6S.] 
ControUer  to  pay  elaime  under  act  to  promote  drainage. 

Section  I.  The  controller  is  hereby  authorized  and  directed  to  draw  warrants  in  favor  of 
the  claimants  whose  claims  against  the  state  were  incurred  nnder  an  act  entitled  "An  Act  to 
promote  drainage,"  approved  April  twenty- third,  eighteen  hundred  and  eighty,  and  which  have 
been  or  may  hereafter  be  approved  by  the  state  board  of  examiners. 

Funds  to  be  dratvn  upon. 

Sec.  2.  The  controller  is  required  to  draw  his  warrants  in  payment  of  the  claims  referred 
to  in  section  one  of  this  act  upon  the  state  drainage  construction  fund,  to  the  extent  of  eight 
thousand  one  hundred  and  sixty-seven  dollars  and  thirty  cents^  the  amount  now  standing  to  the 
credit  of  that  fund  in  the  state  treasury;  and  then  upon  the  construction  fund  of  drainage  dis- 
trict number  one,  to  the  extent  of  one  thousand  five  hundred  and  forty-three  dollars  and  fifteen 
cents,  the  amount  now  to  the  credit  of  that  fund  in  the  state  treasury. 

Appropriation, 

SEa  3.  The  sum  of  twenty  thousand  dollars  is  hereby  appropriated  oat  of  any  mone^r  in  the 
state  treasury  not  otherwise  appropriated,  for  the  payment  of  claims  referred  to  in  section  one 
of  this  act;  and  the  treasurer  is  hereby  directed  to  pay  all  warrants  drawn  in  accOTdance  with 
the  provisions  of  this  act. 

Unused  bcUanee, 

Sec.  4.  The  unused  balance  of  the  appropriation  under  the  act  entitled  "An  Act  to^anthor- 
ize  the  payment  of  claims  against  the  state,  which  were  incurred  under  an  act  to  promote 
drainage,"  approved  April  twenty-third,  eighteen  hundred  and  eighty,  and  to  appropriate 
money  for  their  payment,  approved  March  tenth,  eighteen  hundred  ana  eighty-five,  is  hereby 
reappropriated  for  the  purposes  of  this  act. 

SEa  6.    This  act  shall  be  in  force  and  take  effect  from  and  after  its  passage. 

An  Act  to  amend  an  act  entitled  "An  Act  to  provide  a  system  qf  irrigation,  mromote  rapid  dfal»- 
€ige,  and  improve  the  navigation  qf  the  Sacramento  and  8an  Joaquin  rivers,  approved  March  JR91 
1878. 

[Approved  March  19, 1880;  1880, 828.J 
Amending  act  qfl878. 

SEonoN  1.  Section  one  of  "An  Act  to  provide  a  system  of  irrigation,  promote  rapid  drain- 
age, and  improve  the  navigation  of  the  Sacramento  and  San  Joaquin  rivers,"  approved  March 
twenty-nintn,  eighteen  hundred  and  seventy-eight,  is  hereby  amended  so  as  to  read  as  fol- 
lows:— 

State  engineer. 

Section  1.  The  office  of  the  state  ensineer  is  hereby  created,  to  remain  in  existence  for  » 
period  of  two  years  only  from  the  time  t£is  act  takes  effect^  and  the  state  mineralogist  shall  be 
ex  officio  state  engineer. 

Ssa  2.    Section  two  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  ~^ 

Salary, 
Section  2.    The  salary  of  the  state  engineer  shall  be  three  thousand  doUam  per  year. 

An  Act  to  amend  seeHons  two,  ihree,five,  sloe,  seven,  and  nine  qf  anact  entitled  **An  Act  toprovide 
for  the  protection  qf  lands  from  overflow  other  than  lands  recognized  as  swamp-lands,**  approved 
April  15, 1880, 

[Approved  March  19, 1880;  1889, 886.] 

SsonoK  1.    Section  two  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 

PuhUcationqfpi^Stion, 

Section  2.  Upon  the  receipt  of  a  petition  contemplated  in  section  one  of  this  act,  the  board 
of  supervisors  shall,  by  order,  appoint  a  time  for  hearing  the  same,,  which  shall  not  be  more 
than  sixty  days  from  the  making  of  such  order,  and  shall  cause  said  petition  to  be  published  in 
some  newspaper  published  in  the  county  in  which  the  larger  portion  of  the  proposed  district 
may  be  situated;  or,  if  there  be  no  newspaper  published  in  such  county,  then  m  some  news- 
paper having  a  general  circulation  in  such  proposed  district,  for  four  sucoessive  weeks  prior  to 
the  day  appointed  for  the  hearing.  They  shall  also  cause  to  be  published  in  such  newspaper, 
for  the  same  time,  immediately  oelow  the  printed  copy  of  said  petition,  and  as  a  part  of  the 
publication  thereof,  a  notice  to  all  persons  interested  in  the  formation  of  the  proposed  district, 
of  the  time  and  place  of  such  hearing,  and  to  appear  thereon  and  show  cause  why  such  petition 
should  not  be  granted.  Any  person  owning  any  lands  in  the  proposed  district  may  appear 
before  said  board  at  such  hearing,  and  shall  be  heard  for  or  a^inst  the  granting  of  the  petition 
and  organization  of  the  district,  and  may  produce  evidence  for  or  against  the  same.* 

SEa  2.    Section  three  of  said  act  is  hereby  amended  so  as  to  read  as  follows: — 

Hearing, 

Section  3.  Upon  the  day  appointed  for  the  hearing  of  said  petition,  the  board  of  supervisors 
shall  consider  the  same,  and  should  thev  find  that  any  lands  are  improperly  incluoed  in  or 
excluded  from  the  proposed  district,  they  shall  make,  upon  satisfactory  evidence  of  such 
fact,  such  changes  in  the  proposed  boundaries  as  may  by  them  be  deemed  just  and  proper. 
Should  the  board  of  supervisors  make  any  changes  in  said  boundaries,  they  shall  note  the  same 
on  the  petition,  and  organize  or  reject  the  district  with  the  boundaries  they  have  fixed,  and 
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their  action  in  that  reepeet  shall  be  conduaive;  snch  action  shall  be  entered  in  the  jonmal  of 
their  proceedings,  togetner  with  the  petition,  the  names  of  the  signers  thereto,  and  the  evidence 
of  publication  required  by  the  preceding  section.  If  the  board  shall  grant  the  petition  and 
order  the  district  to  be  organized,  they  shall  in  such  order  number  the  same,  and  direct  an 
election  to  be  held  within  the  boundaries  thereof,  and  within  twenty  days  from  the  date  of 
such  order,  for  the  election  of  three  trustees  of  said  district,  each  of  whom  must  be  a  resident 
land-owner  within  the  district,  one  of  whom  shall  be  elected  for  one  year,  one  for  two  years, 
and  one  for  three  years;  and  there  shall  be  an  annual  election  held  each  year  thereafter,  at 
which  one  trustee  shall  be  elected,  whose  term  of  office  shall  be  three  years.  Should  a  vacancv 
occur  in  such  office,  the  board  of  supervisors  shall  fill  the  same  by  appointment.  Such 
appointee  shall  possess  the  same  qualifications  as  are  required  by  this  act  for  trustees,  and 
snail  hold  his  omce  until  the  next  annual  election  after  his  appointment,  or  until  his  successor 
is  elected  and  qualified.  At  the  time  of  ordering  the  election  for  trustees,  the  board  of  super- 
viaom  shall  establish  one  or  more  election  precincts  within  the  district,  designating  the  house 
or  place  within  each  precinct  where  the  election  must  be  held,  and  shall  appoint  one  inspector 
ana  two  judges  for  said  election  for  each  voting  precinct,  who  shaU  constitute  a  board  of  elec- 
tion for  each  precinct.  Notice  of  such  election  snail  be  given  by  the  board  of  supervisors  in  a 
newspaper  published  in  the  county,  or  if  there  be  none  published  in  the  county,  then  in  some 
newspaper  having  a  general  circulation  in  the  district,  for  two  weeks  before  the  time  of  holding 
the  same,  which  notice  must  specify  the  time  and  places  for  holding  the  election,  the  offices  to 
be  filled,  and  the  terms  thereof,  and  the  names  of  the  inspectors  and  judges  of  election  in  each 
precinct.  At  such  election  the  poles  shall  open  at  nine  o  clock,  A.  m.,  and  close  at  four  o'clock, 
p.  M.  No  person  shall  be  permitted  to  vote  at  such  election,  or  at  any  election  held  by  the 
district,  unless  he  is  a  land-owner  of  the  district;  and  every  land-owner  in  the  district  shall 
have  the  right  to  vote,  and  each  qualified  voter  shall  be  entitled  to  cast  one  vote  for  each  acre 
of  liMid,  and  for  each  town  or  city  lot»  the  title  to  which  is  shown  by  the  proper  records  of  the 
county  in  which  the  district  is  situated  to  be  iu  him.  The  boards  of  election  shall  deposit  all 
ballots  cast  in  a  proper  ballot-box,  and  keep  a  poll-list,  on  which  ahall  be  entered  the  name  of 
each  person  voting,  and  the  number  of  votes  cast  by  such  person.  As  soon  as  the  polls  are 
closea,  the  judges  must  proceed  to  canvass  the  votes  given  at  such  election,  which  canvass  must 
be  public  A  tally-list  shaU  be  kept,  showing  the  names  of  the  persons  voted  for,  and  for  what 
office,  and  the  number  of  votes  given  for  each  candidate,  which  list,  when  all  the  votes  are  can- 
vassed, shall  be  attested  by  the  signatures  of  the  members  of  the  board  of  election.  In  making 
the  canvass,  the  tickets  or  ballots,  as  soon  as  read,  must  be  strung  upon  a  string  by  one  of  the 
judges,  and  when  all  are  counted  and  said  tally-list  is  prepared,  said  list  and  ballots  shall  be 
carefully  sealed  in  a  strong  envelope  or  wrapper,  each  member  of  the  board  writing  his  name 
across  ti^e  seal,  and  the  same  shall  be  deliverod  bv  one  of  the  judges  to  the  county  clerk.  The 
board  of  supervisors  of  the  county  shall,  on  the  first  Monday  succeeding  such  election,  if  then 
in  session,  or  if  not,  at  their  next  general  or  special  session,  canvass  said  returns  and  declare 
the  result,  and  the  county  clerk  shall  thereupon  issue  certificates  of  election  to  the  persons 
declared  to  be  elected.  The  members  of  the  board  of  election  shall  receive  three  dollars  per 
day  for  their  services,  and  the  expenses  of  all  elections  held  under  this  act  shall  be  paid  bv  the 
district.  The  board  of  trustees  of  the  district,  after  the  first  election  herein  provided  for, 
shall  give  notice  of  all  elections  in  the  manner  and  form  hereinbefore  provided  for  the  first  elec- 
tion. They  may  change  the  boundaries  of  precincts  and  create  new  ones,  to  suit  the  conve- 
nience of  voters,  and  establish  polling-places  within  the  precincts,  and  shall  appoint  one  inspector 
and  two  judges  for  each  precinct.  Such  elections  snail  be  had  and  conaucted  in  all  other 
respects  the  same  as  the  first  election.  Every  trustee,  within  ten  days  after  the  receipt  of  his 
certificate  of  election,  shail  take  and  file  with  the  county  clerk  the  usual  oath  of  office.  Each 
trustee  shall  be  paid,  out  of  the  funds  of  the  district,  three  dollars  for  each  day  necessarily 
engaged  in  the  business  of  the  district. 
Ssa  3.    Section  five  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  -— 

Commisskmera — Duties  qf. 

Section  6.  Upon  the  adoption  of  a  plan  of  protection,  said  board  of  supervisors  shall 
appoint  three  disinterested  persons,  residmg  in  any  county  in  which  some  part  of  the  district 
is  situated,  as  commissioners,  who  shall  be  notified  in  writing  of  their  appointment  by  the  clerk 
of  said  board.  Before  entering  upon  the  duties  of  his  office,  each  commissioner  shall  take  and 
file  with  the  county  clerk  the  usual  oath  of  office.  As  soon  as  practicable  after  receiving  such 
notice,  said  commissioners  shall  meet  and  proceed  to  view  each  forty-acre  tract,  or  fraction 
thereof,  and  each  town  or  city  lot,  or  parcel  of  land  within  the  district,  and  levy  and  fix  against 
each  a  sum  for  protection  purposes,  in  proportion  to  the  whole  expense  and  to  the  benefits  to 
be  derived  from  such  proposed  works  of  protection,  estimated  in  gold  coin  of  the  United  States, 
and  report  to  the  board  of  trustees  as  follows:  — 

First — A  description,  by  the  smallest  legal  subdivision  or  natural  boundaries,  of  each  tract 
of  land,  and  number  of  each  block  of  each  town  and  city  lot  in  the  district. 

Second — The  number  of  acres  in  each  tract  or  parcel  of  land,  and  the  size  of  each  town  and 
city  lot. 

T/urd  —  The  names  of  the  owners  of  each  tract  and  lot,  if  known;  and  if  not,  as  unknown. 

Fourth —  The  sum  levied  or  fixed  against  each  tract  or  parcel  of  land,  and  town  and  city  lot. 

Said  report  shall  be  sipped  by  each  of  said  commissioners.  Each  of  said  commissioners  shall 
receive  in  payment  for  his  services  a  sum  not  to  exceed  ^ve  dollars  per  day,  to  be  fixed  by  the 
board  of  trustees,  and  be  paid  by  the  district.  The  words  "  tract  or  "  parcel  of  land  *'  shall 
be  held  to  include  aU  railroad  beos  within  the  district. 
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Ssa  4.    Section  nx  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 

Report  of  commissionera. 

Section  6.  Upon  the  receipt  of  said  report  of  the  commissioners  by  the  board  of  tmsteee^ 
said  board  shall  give  notice,  by  publication  for  at  least  two  weeks  in  a  newspaper  published  in 
the  county,  or  if  there  be  none  published  in  the  county,  then  in  some  newspaper  having  a  gen- 
eral circulation  in  the  district,  that  said  report  has  been  received  by  them,  and  that  they  will 
meet  at  some  designated  date  and  place  witnin  the  district,  as  a  board  of  equalization,  and  will 
sit  from  day  to  day,  until  the  equalization  has  been  completed,  not,  however,  to  exceed  in  all 
five  days,  and  will  hear  and  determine  all  complaints  and  objections  to  said  report.  The  board 
shall  have  power  to  determine  all  complaints  and  objections  as  to  amount  of  laud  in  tracts 
and  lots,  and  the  sums  levied  or  fixed  against  each,  in  said  report,  that  may  come  before  them, 
and  shall  have  power  to  make  corrections  as  to  amounts  of  land,  and  changes  as  to  sums  lev- 
ied and  fixed  by  the  commissioners,  and  shall  note  all  alterations  and  changes  made  to  any  part 
of  said  report,  either  upon  said  report,  or  upon  a  paper  attached  thereto  as  a  supplement.  Upon 
the  completion  of  said  equalization,  the  board  shaU  cause  to  be  made  ont»  and  attached  to  the 
said  report  of  the  commissioners,  a  oopy  thereof  amended  with  said  changes  and  alterations, 
with  total  areas,  lots,  and  values  of  sums  fixed,  as  finally  equalized,  extended  in  proper  col- 
umns, and  added  up,  which  copy  shall  be  attested  by  the  signature  of  each  member  of^tho  board, 
and  shall  bear  date  as  of  the  last  day  of  equalization.  The  sums  thus  fixed  against  each  tract, 
parcel  of  land,  and  town  or  cit^  lot,  in  said  report  as  equalized  and  corrected  as  shown  by  said 
cop^  attached  thereto  and  certified  by  the  board  of  trustees  as  herein  provided,  shall  be  the 
basis  of  all  assessments  witiiin  the  district  for  a  term  of  ten  years  thereafter,  unless  legally 
chajQged  as  hereinafter  provided.  At  the  expiration  of  said  term  of  ten  years,  or  other  term  to 
which  it  mav  be  changed,  three  commissioners  shall  be  appointed  as  provided  in  section  six  of 
this  act,  and  shall  have  the  same  powers  and  perform  the  same  duties  as  therein  provided;  and 
the  board  of  trustees  of  the  district  shall  perform  the  duties  of  equalization  in  the  mander  as 
hereinbefore  provided  in  this  section,  and  the  sums  so  equalized  and  fixed  shall  be  the  basis  of 
all  assessments  for  another  term  of  ten  years,  unless  changed  as  provided.  And  thereafter,  at 
the  end  of  each  succeeding  term,  the  like  measures  shall  be  had  and  taken  for  providing  and 
fixing  a  basis  as  aforesaid,  for  all  assessments  within  the  district;  protnded,  however,  that  if  in 
any  district  already  formed  and  organized  under  this  act  there  has  not  yet  been  any  equaliza- 
tion of  the  quantity  of  land  and  the  sums  levied  and  fixed  upon  the  same  by  its  board  of  com- 
missioners, its  board  of  trustees  may,  at  any  time  hereafter,  and  prior  to  the  expiration  of  ten 
years  from  the  time  of  the  filing  of  the  report  of  the  commissioners,  or  other  term  fixed  for  the 
oaHis  of  assessments,  proceed  to  equalize  the  same  in  the  manner  herein  provided,  and  if  the 
report  of  the  commissioners  has  been  filed  with  the  board  of  supervisors,  said  trustees  may 
demand  and  withdraw  the  same  from  the  files  of  said  board,  and  refile  the  same  with  them- 
selves, and  the  result  of  such  equalization  shall  be  the  basis  of  all  assessments  for  tiie  remainder 
of  the  term. 

Seo.  6.     Section  seven  of  said  act  is  hereby  amended  so  as  to  read  as  follows: — 

Aeeesaments, 

Section  7.  The  board  of  trustees  of  any  protection  district  formed  under  this  act  shall  have 
the  power  to  levy  assessments  on  or  against  each  tract  or  parcel  of  land,  or  town  or  city  lot 
within  the  district,  using  the  sums  fixed  in  said  equalized  report  as  the  basis  thereof.  On 
making  an  assessment,  said  trustees  shall  make  a  list  showing  the  sums  assessed  against  each 
tract  or  parcel  of  land,  and  town  and  city  lot  within  the  district^  and  the  names  of  the  owners 
thereof,  and  file  the  same  with  the  county  treasurer  of  the  county  in  which  the  district  was 
organized,  and  shall  also  file  a  copy  thereof,  certified  by  them  as  such,  with  the  county  recorder 
of  every  other  county  in  which  any  of  the  Ismd  in  said  district  lies,  and  from  and  after  the  fiiinff 
thereof  the  amount  of  the  charges  or  assessment  against  each  tracts  parcel,  and  lot  contained 
therein  shall  become  and  continue  a  lien  thereon  until  paid.  The  board  of  trustees  shall  have 
power  to  make,  from  time  to  time,  such  other  and  further  assessments  upon  the  lands  within 
tiie  district  as  shall  be  necessary  to  provide  for  the  payment  of  additions,  repairs,  and  improve- 
ments to  and  upon  the  works  of  protection  of  said  district,  and  the  same  shall  be  collected  in 
the  same  manner  as  herein  provided  for  the  collection  of  the  first  assessment. 

Sbo.  6.     Section  nine  of  said  act  is  hereby  amended  so  as  to  read  as  follows: — 

Treasurer  to  publish  notice  qfJlUng, 

Section  9.  Upon  the  filmg  of  said  list  with  the  county  treasurer,  he  shall  ^ve  notice  by 
publication  in  a  newspaper  published  in  his  county,  or  if  none  be  published  in  his  county,  then 
m  a  newspaper  having  a  general  circulation  in  said  district,  that  the  assessment  list  of  said 
district  (naming  it)  has  been  filed  in  his  office,  and  giving  the  date  of  filing;  that  the  amounts 
entered  thereon  are  due  and  payable,  and  that  if  not  paid  on  or  before  the  first  Monday  of 
January  next  ensuing,  the  same  will  become  delinquent,  and  will  be  turned  over  to  tax  collec- 
tor of  the  county  for  collection.  Said  treasurer  shall  note  on  said  list  all  assessmente  paid  to 
him,  and  shall,  on  the  day  following  that  last  above  named,  turn  over  said  list  to  said  tax  col- 
lector, who  shall  proceed  to  collect  all  delinquent  assessmente  thereon,  together  with  five  per 
cent  added  thereto,  at  the  time  and  in  the  manner  provided  by  law  for  the  collection  of  delin- 
quent stete  and  county  texes.  All  moneys  so  collected  by  him  shall  be  paid  over  to  the  county 
treasurer.  All  moneys  paid  over  to  the  county  treasurer  for  protection  purposes  for  any  dis- 
trict organized  under  this  act  shall  be  placed  by  him  to  the  credit  of  such  district,  and  shall  bo 
paid  out  by  him  only  for  the  l)enefit  of  such  district,  upon  warrante  drawn  according  to  law. 

Saa  7.    This  act  shall  take  effect  and  be  in  force  from  and  after  ite  passage. 
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KoTEs  or  Deoibions  Appugablb  to  SscmoNS  3448,  3449. 

8448.  Iiand  in  different  coimtiee.  —  by  the  proposed  reclamation,  and  to  indnde 
The  board  of  sapervisora  of  a  county  ma^  be  snch  lands  nrithin  the  district.  The  trustees 
empowered  by  the  legislature  to  include  within  are  authorized  to  cause  nwcvejn,  plans,  and  es- 
a  reclamation  district  lands  si  fcoated  in  another  timates  of  cost  to  be  made,  and  the  commis- 
oounty:  Reclamation  District  No.  108  ▼.  Hagar,  sioners  may  assess  upon  each  acre  of  the 
66  Cal.  54.  district  a  tax  proportionate  to  the  whole  ex- 
pense.   In  an  action  to  enforce  the  assessment, 

8449.  On  hearing  of  petition  for  the  the  court  will  not  admit  evidence  to  show 
formation  of  a  swamp-land  reclamation  dis-  whether  a  particular  parcel  of  land  was  in  faot 
trict,  the  board  of  supervisors  have  jurisdic-  benefited,  or  to  what  extent:  Redamai^cn  Di»' 
tion  to  determine  what  lands  will  be  benefited  trict  No.  108  v.  Hagar,  66  CaL  54. 

3463.    Adopt  by-laws  for  government  of  district. 

Sec.  3452.  After  the  approval  of  the  petition,  the  owners  of  land  embraced 
in  the  district,  or  those  owning  a  majority  in  acreage  thereof,  must  adopt  by- 
laws, not  inconsistent  with  the  laws  of  the  state,  for  the  government  and  con- 
trol of  the  affairs  of  the  district.  The  by-laws  thus  adopted  must  be  signed 
by  the  holders  of  certificates  of  purchase,  patents,  or  other  evidences  of  title, 
representing  a  majority  in  acreage  of  the  land  embraced  in  the  district,  and 
must  be  by  them  filed  for  record  with  the  county  recorder  of  the  county,  and 
by  him  recorded  in  a  book  kept  by  him  for  the  purpose  of  recording  instru- 
ments and  writings  relating  to  reclamation.  By-laws  thus  adopted  may  be 
amended  at  any  time  in  the  same  manner  that  the  original  by-laws  were 
adopted.  [AmendToent  approved  March  ^4^  1887;  Statutes  and  Amendments 
1887 f  2S8;  to  take  effect  immediately.'] 

3463.  Election,  when  called. 

Sec.  8453.  After  the  approval  of  the  petition  and  the  adoption  of  by-laws, 
the  board  of  supervisors  of  the  county  where  the  district  was  formed,  on  the 
application  of  a  land-owner  of  the  district,  must  call  an  election  in  compli- 
ance with  the  provisions  of  section  thirty-four  hundred  and  ninety-one  of  this 
code,  at  which  election  there  must  be  elected,  under  and  in  pursuance  of  the 
provisions  of  said  section  thirty-four  hundred  and  ninety-one,  three  eligible 
persons,  who  shall  constitute,  when  elected  and  qualified,  the  board  of  trus- 
tees of  the  district,  for  the  management  of  the  affairs  thereof,  and  who  shall 
hold  office  for  two  years  next  succeeding  their  election,  and  until  their  suc- 
cessors are  elected  and  qualified.  The  board  of  trustees  must  keep  an  office 
in  or  near  the  district  for  the  transaction  of  the  business  thereof,  and  the 
books,  maps,  papers,  records,  contracts,  and  other  documents  pertaining  to 
the  affairs  of  the  district  must  be  open  to  inspection  by  any  person  interested 
at  all  times.  [Am^ndmerU  approved  March  24^  1887;  Statutes  and  Am^nd- 
ments  1887,  238;  to  take  effect  imm^ediately.l 

3464.  Powers  of  board. 

Sec.  3454.  The  board  of  trustees  have  power  to  elect  one  of  their  number 
president  thereof;  to  employ  engineers  and  others  to  survey,  plan,  locate,  and 
estimate  the  cost  of  the  works  necessary  for  the  reclamation  of  the  lands  of 
the  district;  to  acquire  by  purchase,  condemnation,  or  otherwise,  the  right  of 
way,  and  the  right  to  take  material  for  the  construction  of  all  works  necessary 
for  the  accomplishment  of  that  object,  including  drains,  canals,  sluices,  bulk- 
heads, water-gates,  levees,  and  embankments,  and  to  construct,  maintain, 
and  keep  in  repair  all  works  requisite  and  necessary  to  that  end;  and  to  do 
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all  other  acts  and  things  necessary  or  required  for  the  reclamation  of  the 
lands  embraced  in  the  district.  And  the  several  members  of  the  board 
shall  each  be  entitled  to  receive,  for  actual  and  necessary  services  performed, 
and  for  expenses  incurred  by  them  respectively,  for  and  in  the  interest  of 
the  district,  such  compensation  as  the  board  may  determine  to  be  just  and 
reasonable,  and  shall  allow  and  the  same  shall  constitute  indebtedness  of 
the  district,  for  which  warrants  of  the  district  must  be  drawn  and  paid  in 
the  same  manner  and  out  of  the  same  fund  as  other  warrants  of  the  dis- 
trict; provided^  that  no  warrant  thus  drawn  shall  be  valid  until  approved  by 
the  board  of  supervisors  of  the  proper  county.  [Amendment  approved  March 
Sj^  1887;  Statutes  a/nd  Amendments  1887 y  £38;  to  take  effect  from  and  after  its 
passage,'] 

Notes  ov  Dioisxovs  Affugabls  to  Saonovs  345i-348L 

Oath  of  oommiMionani.  — The  oommu-  anaiennk&at,  oonfonned  to  tba  nqnirsoients  of 

nonen  of  Bwamp-Land  asseeaments  were  ver-  aectioii  3456  of  the  Political  Code:   Swamp- 

bally  sworn  before  viewing  the  land,  bat  it  did  iand  Rtdamatkm D'uL  No,  407 ▼.  WUoox,  75  Cid. 

not  appear  that  they  anbecribed  their  oath  and  443.     An  assessment  is  not  rendered  invalid 

filed  it  in  the  oonnty  clerk's  office  as  required  by  the  failore  to  show  that  the  oommissioneni 

of  all  "  officers  "  by  the  Political  Code,  sec-  took,  subscribed,  and  filed  their  oath  of  office 

tiona  904  and  909.    It  was  held  that  even  if  in  the  office  of  the  county  clerk  before  they 

the  commissioners  were  "officers"  within  the  assessed  the  land  and  made  the  assessment 

meaning  of  those  sections,  a  failure  of  strict  list,  where  it  appears  that  they  were  sworn 

compliance  with  their  requirements  would  not  verbally  by  a  justice  of  the  peace  before  they 

avoidofficial  acts  fully  performed:  Swamp-land  went  to  view  the  land:  Id.     An  assessment 

Redamation  District  J^o.  407  v.  WUcoos^  75  CaL  may  be  made  payable  in  gold  coin,  and  inter- 

443;  Swamp-land.  Rtdamation  District  No.  407  est  may  be  collected  thereon:  Bedamatkm  DisL 

r.  RubU,  decided  March  29, 1888  (unreported).  No.  108  v.  Hagar,  66  CaL  64. 


8456.    ViewinsT    land.— The    commis-       8459.    Additional asaenment.— Where 

sionera  appointed  to  make  an  assessment  need  the  original  assessment  proves  inadequate,  an   ' 

not  act  jointly  in  viewing  the  land  within  the  additional  assessment  may  be  made:  BeclamO' 

district:  Swamp-land  Dint.  No.  S07  v.  Owynn,  Hon  DisL  No.  108  v.  Haffor,  66  CaL  54.    Where 

70  Cal.  666.     Section  33  of  the  act  of  March  a  reclamation  district  is  situated  wholly  in 

28^     1868,    requiring   the    commissioners   to  Sacramento  County,  the  estimates  for  an  ad- 

"  jointly  view  and  assess  upon  eagh  and  every  ditional  assessment,  as  authorised  by  the  act 

acre  to  be  reclaimed  or  benefited  thereby  a  of  1868,  are  properly  presented  to  tiie  board 

tax,"  etc.,  means  that  the  three  commission-  of  supervisors  of  that  county:  Bedamation  DisL 

ers,  acting  jointly  or  together,  shall  view  and  No.  3  v.  Goldman,  65  Id.  635. 
assess,  etc :  Reclamation  Dist.  No.  S  v.  Parvin, 

67  Id.  601.    The  court  found  that  the  land  in       8460.    Iiand  omitted.  — It  is  competent 

the  district,  and  each  and  ever^  tract  thereof,  for  the  commissioners,  under  the  act  of  1868, 

were  viewed  by  the  commissioners.     At  the  to  omit  from  the  assessment  land  within  the 

time  of  the  view,  the  lands  were  mostly  cov-  boundarv  of  the  district  which  would  not  be 

ered  with  water;  but  the  commissioners  were  benefited  by  the  reclamation:  Reclamation  DisL 

at  a  point  where  they  could  look  over  the  No.  S  v.  Ooldman,  65  CaL  635. 
whole  area  of  the  district,  and  see  every  part 

of  it  except  a  few  small  pitrcels  along  its  east-       846 1.    Description  of  land  aweaaod.  — 

ern  margm,  which  were  nidden  from  view  by  In  the  assessment  Ust,  the  land  assessed  to  the 

trees.     It  was  held  that  the  finding  was  sus-  defendant  was  described  as  being  a  portion  of 

tained  by  the  evidence,  and  that  the  view  was  two  swamp-land  survevs,    "bounded  on  the 

not  insufficient  in  point  of  law:  Swamp-land  north  by  the  lands  of  Mrs.  R.  F.  Davis,  on  the 

Dist.  No.  307  V.  Owynn,  70  Id.  566.  east  by  the  lands  of  L.  C.  Rube,  on  the  south 

Asaeasment.  — The  mode  of  assessment  is  by  the  lands  of  the  Pacific  Mutual  Life  Insur- 

a  matter  for  the  legislature,  and  the  courts  ance  Company,  and  on  the  west  by  Old  River; 

will  not  interfere  on  the  ground  of  an  im-  number  of  acres,  one  hundred*"  it  was  held 

proper  apportionment^  or  inequality  of  burden  that  the  description  was   sufficient:  Swamp- 

or  benehiC  unless  there  is  a  palpable  violation  land  Rec.  DisL  No.  407  v.  Wilcox,  75  Cal.  443. 
of  private  rights:  Reclamation  Dist.  No.  108  y.        Dollar-mark  —  OmiBsion  o^  when  izn- 

Hagar,  66  C2l.  54.     An  assessment  roll  is  only  material.  —  The  failure  to  place  a  dollar-mark 

frima  /ode  evidence,  and  may  be  contradicted  before  the  figures  intended  to  designate  the 

uy  showing  that  the  assessments  were  arbi-  amount  of  the  charges  assessed  against  a  par- 

tnrily  made,  without  reference  to  the  propor-  ticular  person  is  not  fatal  to  the  assessment 

tionate  benefits  to  be  derived  by  each  piece  of  against  him,  when  it  appears  from  the  record 

land  assessed  by  reason  of  the  proposed  work:  that  such  assessment  was  only  one  of  a  number 

Id.    In  the  absence  of  evidence .  to  the  con-  of  others  contained  in  the  list,  and  that  in  a 

trary,  it  will  be  presumed  that  the  commis-  number  of  cases  there  was  a  dollar-mark  pre- 

sioners,  in  viewing  the  land  and  making  the  ceding  the  figures  in  columns  headed  with  the 
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words  "amonnt  of  charges  assessed":  Swamp-  People  v.  Hidbertf  71  Id.  72.    In  an  action  to 

hnd  Rec  DisL  No.  407  v.  Wilcox,  75  CaL  443.  enforce  the  payment  of  a  swamp-land  assess- 
ment, the  record,  as  entered  in  the  minnte- 

8465.  BatiflfSactioxi  of  aweBament  —  book  of  the  board  of  supervisors,  of  the  order 
Tender  of  warrant  of  district.  —  The  de-  of  the  board  appointing  commissioners  to  view 
fendants  tendered  in  payment  of  the  assess-  the  land  and  make  the  assessment,  is  prima 
ment  a  warrant  of  the  district  for  a  larger  sum  Jade  evidence  of  the  facts  stated  therein;  and 
than  the  amonnt  of  the  assessment,  llie  war-  where  the  record,  as  originally  entered,  is 
rant  was  owned  by  a  third  person,  and  was  shown  to  have  contained  a  clerical  error,  it 
tendered  only  for  the  purpose  of  having  the  may  be  altered  so  as  to  conform  to  the  order 
assessment  indorsed  thereon,  and  was  not  in-  as  actually  passed  b;^  the  board,  and  as  so 
tended  to  be  given  np  and  canceled.  It  was  altered,  is  aamissible  in  evidence:  SuHimp-land 
held  that  the  tender  was  not  a  satisfaction  of  Bedamation  DiH.  No.  407  v.  WHeox^  75  lo.  443. 
the  assessment  under  section  3465  of  the  Politi-  It  is  not  a  defense  to  an  action  to  recover  an 
cal  Code:  Stoamp-land  Bee,  Diet.  No.  S07  ▼.  assessment  for  reclamation  purposes  that  the 
Chovtmy  70  CaL  566.  Under  sections  12  and  16  state,  by  accepting  the  erant  under  the  Ar- 
of  uie  act  of  March  25,  1868,  providing  for  the  kansas  act,  assumed  the  burden  of  reclaiming 

Srotection  of  certain  lands  in  the  county  of  the  land,  and  therefore  could  not  impose  it 

utter  from  overflow,  the  levee  tatzes  of  a  dis-  npon  the  grantees  of  the  state:   BeclamaHon 

trict  orgamzed  under  the  act  ma^  be  paid  JJieL  No.  108  v.  Hagar,  66  Id.  52.    It  is  oom- 

either  with  warrants  of  the  district  drawn  potent  for  the  trustees  of  a  reclamation  district 

upon  the  levee  fund,  or  with  money;  but  when  to  appropriate  a  portion  of  the  fund  ariaiitf 

payment  is  made  in  money,  it  must  be  in  gold  from  an  assessment  to  the  payment  of  speciu 

or  silver  coin  of  the  United  States:   PrescoU  counsel  employed  to  enforce   its   collection: 

V.  McNamara,  73  Id.  236.    Section  13  of  that  Id.  54. 
act,  providing,  in  effect,  that  the  county  treas- 

orer  shall  keep  a  register  of  the  warrants  of  8467.    Deviation  firom  plana.  — The  act 

the  district  in  the  oraer  of  their  presentation  of  March  28,  1868,  does  not  require  a  strict 

for  payment,  and  shall  pay  the  same  in  the  compliance  with  the  approved  plans  in  doing 

order  of  their  registry,  when  from  time  to  time  the  work.     Some  discretion  was  vested  in  the 

there  shall  be  any  money  in  the  levee  fund,  trustees,  and  a  trifline  deviation  from  the  plans, 

does  not  qualify  the  right  given  by  section  12  or  a  deviation  beneficial  in  its  character,  will 

of  the  act,  to  use  the  warrants  in  payment  of  not  vitiate  the  proceedings:  Bedamation  Die- 

taxes,  without  reference  to  the  order  of  their  trict  No.  S  v.  CMdman,  65  CaL  635. 
registry:  Id. 

8471.    Bight  to  erect  and  maintalTi 

8466.  Action  for  dalinqnent  aiaeaa  levee. — Aredamation  district  organized  and 
ment. — A  reclamation  district,  as  the  real  existing  under  the  laws  of  the  stote  for  the 
party  in  interest,  may  sue  in  its  own  name  to  purpose  of  reclaiming  certain  swamp  and  over- 
recover  delinquent  assessments  for  the  reclam-  flowed  lands  situat^  upon  the  Sacramento 
ation  of  swamp-lands:  Bedamation  Diet.  No.  S  River  has  a  right  to  erect  and  maintain  a  levee 
V.  Parvin,  67  Cal.  501.  In  an  action  to  enforce  along  the  bank  of  the  river,  so  as  to  prevent  the 
an  assessment  for  the  reclamation  of  swamp  inundation  of  the  land  sought  to  be  reclaimed, 
lands,  the  reclamation  district  is  the  real  party  notwithstanding  the  possible  or  probable  effect 
in  interest;  and  where  the  action  is  brought  in  of  the  levee  would  be  to  cause  the  waters  of 
the  name  of  the  district^  a  judgment  m  its  the  stream  to  overflow  other  lands  situated 
favor,  if  otherwise  valid,  will  not  be  reversed  upon  the  river.  Damages  so  caused  by  the 
on  the  ground  that  the  action  should  have  been  levee  several  years  after  its  erection,  on  land 
brought  in  the  name  of  the  people  of  the  state:  situated  upon  the  opposite  bank  of  the  river, 
Bedamation  Diet.  No.  108  t.  aagar,  66  Id.  54.  two  miles  farther  down  the  stream,  are  ^amniim 
In  an  action  to  enforce  an  assessment,  a  judg-  aJbeque  injuria,  for  which  the  reclamation  dis- 
ment  in  favor  of  the  defendant  on  a  general  de-  trict  is  not  liable:  Lamb  v.  Bedamation  District 
murrer  to  the  complaint  was  appealed  from  and  No.  108,  73  Cal.  125.  Conceding  that  the  rec- 
reversed.  On  a  second  appeal,  it  was  objected  lamation  district  is  a  municipal  corporation 
by  the  defendant  that  the  action  should  have  acting  under  the  authority  of  the  state,  and 
been  brought  in  the  name  of  the  people,  and  tiiat  m  building  the  levee  it  exercised  the 
not  in  the  name  of  the  reclamation  district,  power  of  eminent  domain,  the  indirect  and 
It  was  held  that  the  previous  decision  had  be-  consequential  damages  so  caused  by  the  levee 
come  the  law  of  the  case  on  this  point,  and  do  not  constitute  a  taking  of  the  property  in- 
that  the  objection  could  not  be  sustained:  jured,  within  the  meaning  of  the  constitutional 
Bedamation  Diet  No.  S  v.  Ooldman,  65  Id.  635.  provision  prohibiting  the  taking  of  private 
Where  an  assessment  can  only  be  enforced  by  property  for  public  purposes  without  compen- 
Buit,  in  which  notice  must  be  given  to  the  de-  sation:  Id.  The  reclamation  district  has  a 
fendant,  and  an  opportunity  afforded  him  to  right  to  construct  and  maintain  the  levee  across 
be  heard  in  respect  to  the  assessment  without  the  mouth  of  a  slouffh  through  which,  in  times 
restriction  as  to  the  defenses  he  may  interpose,  of  flood,  apart  of  me  waters  of  the  river  was 
the  constitutional  provision  as  to  due  process  accustomed  to  flow  and  escape  upon  the  ad- 
of  law  is  not  violated:  Id.     An  assessment  for  joiiiing  low^lands:  Id. 

the  reclamation  of  swamp  and  overflowed  lands 

is  a  liability  created  by  statute,  within  the  8478.    Beorg^anization.  —  A  meeting  of 

meaninff  of  subdivision  1,  section  338,  of  the  land-owners  for  thepurpose  of  reorganizing  un- 

Code  of  Civil  Procedure,  and  an  action  to  en-  der  the  act  of  the  28 th  of  March,  1868,  a  recla- 

force  it  is  barred  if  not  commenced  within  mation  district  previously  formed,  was  called 

three  years  after  the  cause  of  action  accrued:  by  a  notice  signed  by  the  swamp-land  clerk,  an 
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officer  created  by  that  act;  it  was  held  that    section  24  of  article  4  of  the  oonstitntion:  Pe/h 
the  meeting  was  properly  called:  RedamaUon  ^ple  v.  Parvin,  74  Cal.  549. 
IHstria  No,  3  v.  Ooldman,  65  Oal.  635.  Districts  omknized  prior  to  code.  — 

The  act  of  April  15,  1880,  does  not  anthorixe 

8481.    Amending^  section  of  code.  —    the  setting  apart  of  a  new  and  independent 

The  act  of  April  15,  1880,  providing  for  the    reclamation  district  within  the  limits  of  a  diB- 


title  sufficiently  to  meet  the  requirements  of    74  Cal.  549. 


S488.  Exception  of  certain  lands. 

Sec.  3488.  All  swamp  and  overflowed,  salt  marsh,  and  tide  lands  within 
one  mile  of  the  state  prison  at  San  Quentin,  within  the  city  and  county  of 
San  Francisco,  city  of  Oakland,  or  within  five  miles  of  the  corporate  limits 
of  either,  or  within  two  miles  of  any  incorporated  city  or  town,  are  excluded 
from  the  operation  of  this  chapter;  providedy  that  the  provisions  of  sections 
thirty-four  hundred  and  forty-six,  thirty-four  hundred  and  forty-seven, 
thirty-four  hundred  and  forty-nine,  thirty-four  hundred  and  fifty,  thirty-four 
hundred  and  fifty-two,  thirty-four  hundred  and  fifty-three,  thirty-four  hun- 
dred and  fifty-four,  thirty-four  hundred  and  fifty-five,  thirty-four  hundred 
and  fifty-six,  thirty-four  hundred  and  fifty-seven,  thirty-four  hundred  and 
fifty-nine,  thirty-four  hundred  and  sixty,  thirty-four  hundred  and  sixty-one, 
thirty-four  hundred  and  sixty-two,  thirty-four  hundred  and  sixty-three, 
thirty-four  hundred  and  sixty-five,  thirty-four  hundred  and  sixty-six,  thirty- 
four  hundred  and  sixty-seven,  thirty-four  hundred  and  sixty-eight,  thirty- 
four  hundred  and  seventy-one,  thirty-four  hundred  and  seventy-two,  aud 
thirty-four  hundred  and  seventy-three  of  this  chapter  shall  be  applicable  to 
any  land  situated  within  the  limits  of  any  municipality  in  the  state  of  Cali- 
fornia of  the  first  class,  namely,  having  a  population  of  more  than  one  hun- 
dred thousand,  which  land  is  subject  to  overflow  or  incursions  from  the  tide 
or  inland  waters  of  the  state,  in  any  manner,  and  districts  may  be  formed,  as 
in  said  sections  provided,  for  the  reclamation  thereof,  and  said  land  reclaimed 
thereunder.  The  duties  provided  for  certain  county  officers  in  said  sections 
shall  be  performed  by  the  officers  of  such  municipality,  whatever  may  be 
their  title,  who  usually  perform  like  duties.  The  trustees  or  the  owners  indi- 
cated in  section  thirty-four  hundred  and  seventy-three  shall  have  power  to 
let  any  contract,  and  conduct  the  operations  of  reclamation  in  all  respects, 
and  to  issue  warrants  therefor.  The  lands  mentioned  and  described  in  an 
act  to  survey  and  dispose  of  certain  salt  marsh  and  tide  lands  belonging  to 
the  state  of  California,  approved  March  thirtieth,  eighteen  hundred  and 
sixty-eight,  and  in  the  act  supplementary  and  amendatory  thereto,  approved 
April  first,  eighteen  hundred  and  seventy,  must  be  disposed  of  as  in  such 
acts  provided,  which  are  hereby  continued  in  force.  [Amendment  approved 
March  19 y  1889;  Statutes  and  Amendments  1889 ^  344;  to  take  effect  from  and 
after  its  passaged] 

NOTBS  OF  DeCISIOHS  APPLICABLE  TO  SBCriON  3489. 

3489.    ICanner  of    reorga]ii2satioxi. —  aU    respects   valid;  and   proceedings   in  the 

Swamp-land,  levee,  and  reclamation  districts  nature  of  quo  warranto  against  such  new  cor- 

de  facto  acting  as  snch  in  good  faith  and  under  poration  cannot  be  extended  to  an  inquiry  and 

an  attempted  compliance  with  the  law,  may  determination  as  to  the  legality  of  the  organi- 

onder  this  section  be  united,  consolidated,  and  zation  of  the  original  districts:  People.  v,La  Ru6^ 

reorganized  so  as  to  form  a  new  corporation,  in  67  Cal.  526;  see  People  v.  Parvin^  74  Id.  554. 
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8400.  An  Act  to  amend  eeethnajlve,  six,  and  eleven  of  an  act  entUled  **An  Ad  to  d^ne  ifie  haun- 
dai-y,  provide  /or  the  rare,  strengthening,  and  repairing  of  the  levee,  and  for  the  payment  qf  the 
indebtedness  qf  levee  district  number  one,  of  Sutter  County,"  approved  March  BO,  1874^ 

TApproved  March  19, 1889;  1889, 85&] 
Section  1.    Section  fiyo  of  said  act  is  hereby  amended  so  as  to  read  as  follows: — 

Electi(m. 

Section  5.  All  elections  hereafter  held  in  said  levee  district  for  the  election  of  directors  and 
assessor  shall  be  held  at  the  same  time  and  places  within  said  levee  district  as  the  general  state 
aad  county  elections  are  held,  and  be  conducted  by  the  same  election  boards  as  sluiU  hold  and 
conduct  such  general  elections,  but  separate  ballot-boxes  and  separate  poU-lista  shall  be  pro- 
vided and  kept  for  such  election  for  district  officers,  and  separate  returns  thereof  shsJl  be  made 
to  the  board  of  supervisors,  and  shall  be  by  them  canvassed  and  disposed  of  as  provided  in  sec- 
tion two  of  this  act.  No  tax  collector  shall  hereafter  be  elected  for  said  district,  but  ijie 
county  treasurer  of  Sutter  County  shall  be  ex  officio  tax  collector  of  said  district*  upon  his  tak- 
ing the  usual  oath,  and  entering  into  proper  bonds  to  said  district  in  such  amount  as  the  board 
of  directors  may  require,  and  with  sufficient  sureties,  to  be  approved  by  said  board,  conditioned 
for  the  faithful  performance  of  his  official  duties,  such  tatx  collector,  and  filing  tiie  same  with 
the  clerk  of  said  board;  provided,  that  should  such  bond  not  be  so  filed  on  or  before  the  first 
Monday  of  January  next  succeeding  the  election  of  said  county  treasurer,  the  office  of  tax  col- 
lector shall  be  vacant.  Should  a  vacancy  occur  in  the  office  of  tax  collector,  it  shall  be  filled 
by  the  appointment  by  the  board  of  supervisors,  and  such  appointee  shall  hold  office  during  the 
pleasure  of  the  board,  but  not  later  than  the  fint  Monday  in  January  following  the  next  suc- 
ceeding  ^enend  election.  Should  a  vacancy  occur  in  the  board  of  directors,  it  snail  be  fiUed  by 
the  appointment  by  the  board  of  supervisors;  and  the  person  so  appointed  shall  hold  the  office 
until  we  next  general  election,  when  his  successor  snail  be  elected  for  the  remainder  of  the 
term.  Should  a  vacancy  occur  in  the  office  of  assessor,  it  shall  be  filled  by  a  spedal  eleotiany 
to  be  conducted  in  all  respects  as  the  first  election,  provided  for  in  section  two  of  this  act. 

Sbo.  2.    Section  six  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 

District  assessor. 

Section  6.  The  district  assessor  elect  shall,  before  commencing  the  duties  of  his  office,  take 
the  usual  oath  of  office,  and  shall,  within  thir^  dajrs  after  his  election,  enter  into  proper  bonds, 
in  such  amount  as  the  board  of  directors  may  require,  conditioned  for  the  faithful  performance 
of  his  official  duties,  and  shall  hold  his  office  until  the  first  Monday  in  March  following  the 
next  general  election  at  which  his  successor  has  been  elected,  and  nntil  his  successor  shall 
qualify;  and  the  district  assessor  and  tax  collector  shall  each  have,  while  in  the  discharge  of  his 
official  duties,  aU  the  power  and  authority  given  by  law  to  county  assessors  and  tax  collectors 
respectively. 

Ssa  3.    Section  eleven  of  said  act  is  hereby  amended  so  as  to  read  as  follows: — 

Chmpenwtion. 

Section  11.  The  directors  shall  not  be  paid  more  than  three  dollars  each  for  each  day* 
employed  in  attending  to  the  duties  herein  required  of  them.  The  assessor  shall  not  be  paid 
more  than  three  dollars  per  day  while  in  the  discharge  of  his  official  duties,  and  the  district  tax 
collector  shall  receive  one  per  cent  on  all  moneys  collected  by  him  for  the  use  of  the  district; 
and  the  county  treasurer  shall  receive  such  sum,  not  exceeding  one  per  cent  on  the  moneys  dis- 
bursed by  him  for  the  district,  as  the  directors  may  deem  just;  prodded,  that  when  the  county 
treasurer  is  also  the  district  tax  collector,  he  shall  receive  no  other  compensation  than  that 
hereinbefore  provided  for  the  tax  collector;  and  the  election  officers  shall  receive  the  sum  of 
one  dollar  each  from  the  district  for  the  services  required  of  them  under  this  act. 

Seo.  4.     All  acts  and  parts  of  acts  in  conflict  with  this  act  ar^  hereby  repealed. 

Sbo.  5.    This  act  shall  take  e£fect  and  be  in  force  from  and  after  its  passage. 

3492.    Formation  of  reclamation  district 

Sec.  8492.  The  holders  of  title  or  evidences  of  title  representing  any  body 
of  swamp  and  overflowed,  salt  marsb,  or  tide  lands,  susceptible  of  one  mode 
of  reclamation,  and  already  reclaimed,  or  in  progress  of  reclamation,  and  not 
included  in  any  existing  reclamation  district,  who  may  desire  to  form  a 
reclamation  district  for  the  maintenance,  protection,  and  repair  of  the  recla« 
mation  works  in,  upon,  or  appertaining  to  such  body  of  lands,  or  for  the  com- 
pletion of  the  reclamation  thereof,  may  present  a  similar  petition  to  that 
provided  in  section  three  thousand  four  hundred  and  forty-six.  And  such 
proceedings  shall  thereupon  be  had  in  respect  to  such  petition  as  are  pro- 
vided in  respect  to  other  petitions  for  the  formation  of  reclamation  districts; 
and  if  the  same  be  approved,  it  shall  be  recorded,  and  the  register  shall 
forward  his  statement,  and  by-laws  shall  be  adopted,  filed,  and  recorded, 
and  elections  called  and  held  in  the  same  manner  as  is  provided  in  other 

123 


g§  3493,  34M  POLITICAL  CODE. 

cases.  Buch  districts,  when  formed,  and  the  board  of  thistees  thereof,  shall 
have  all  the  rights,  immanities,  powers,  and  privileges  of  other  reclamation 
districts  and  the  boards  of  trustees  thereof.  And  assessments  may  be  made, 
apportioned,  and  collected  for  the  maintenance,  protection,  or  repair  of  such 
reclamation  works,  or  for  the  completion  of  such  reclamation,  in  the  like  man- 
ner as  is  provided  for  making,  apportioning,  and  collecting  assessments  in 
case  of  other  reclamation  districts.  [New  section  approved  March  iP,  1889; 
Statutes  and  Amendmente  1889 ^  336;  to  take  effect  from  and  after  its  paseageJ] 

S49S.    Action  to  dissolffe  $wa7np4and  dithiet  for  noti-tcMr  of  ttt  eorporala 

povoere. 
Sec.  3493.  An  action  may  be  brought  by  the  attomey*general  in  the 
name  of  the  people  of  this  state,  upon  his  own  information  or  upon  the  com- 
plaint of  a  private  party,  for  the  dissolution  of  a  swamp-land  or  reclamation 
district  for  non-user  of  its  corporate  i)0wer8.  In  such  action  the  summons 
may  be  served  upon  the  last  elected  or  acting  trustees  of  such  district,  per- 
sonally upon  such  of  them  as  can,  by  4^^  diligence,  be  found  within  the 
state,  and  upon  all  others  of  said  trustees  by  publication,  in  the  following 
manner,  to  wit:  The  judge  of  the  court  in  which  such  action  shall  be  pend- 
ing may,  upon  proof  to  him  by  affidavit  that  any  such  trustee  or  trustees  are 
then  absent  from  the  state,  or  cannot  after  due  diligence  be  found  within  the 
state,  order  the  summons  to  be  served  by  publication  for  a  period  of  twenty 
days  in  some  newspaper  of  general  circulation  published  in  the  county  where 
the  action  is  pending.  In  any  such  action  the  owners  of  land  within  any 
such  district  shall  be  made  parties  to  the  action,  and  any  such  owners  shall 
be  entitled  to  defend  such  action  for  themselves  and  the  corporation.  If  two 
%  or  more  corporations  have  been  formed,  to  include  all  or  a  portion  of  the  same 
lands,  they  may  be  all  joined  in  the  .same  action.  If  upon  the  trial  of  any 
such  action  it  be  determined  by  the  court, — 

1.  That  trustees  have  not  been  elected  for  said  corporation  within  five 
years  prior  to  the  filing  of  the  complaint; 

2.  That  the  trustees  have  not  within  five  years  prior  to  the  filing  of  the 
complaint  exercised  any  of  the  powers  of  the  corporation  or  performed  any 
of  the  duties  of  trustees; 

3.  The  corporation  is  not  in  debt,  or  if  indebted  that  all  claims  are  barred 
by  the  statute  of  limitations, — the  court  shall  then  enter  a  decree  dissolving 
the  corporation,  and  make  such  further  order  as  may  be  deemed  necessary 
to  protect  the  rights  of  the  parties.  \Nevi  section  approved  March  19^  1889; 
Statutes  and  Amendments  1889,  335;  to  take  effect  from  its  passage,"] 

8494.  An  Ad  to  provide  for  ths  applicaUofu/or  purdiaae  o/stOeaUh  and  thhiy'Sixih  setUona,  and 
to  regulate  the  application  for  puraiase  qf  tuch  tectionSf  and  requiring  a  deposit  to  aeoompaniy  aU 
applications /or  we  purchajte  cf  Hie  same, 

TApproved  March  20, 188»;  188»,  48i.J 

Pwrcha»e  qf^xteenth  and  tMrty-sixth  sections. 

Section  1.  Every  application  to  purchase  any  portion  of  the  sixteenth  and  thirty-sixth  sec- 
tions shall  be  accompanied  by  a  deposit  of  twenty  dollars,  in  addition  to  the  fee  for  filing  now 
required  by  law,  for  which  the  surveyor-general  shall  give  the  applicant  a  reoeij^t,  which  receipt 
shall  be  accepted  by  the  county  treasurer  in  part  payment  of  the  purchase  price  of  said  land. 
If  the  applicant  shall  abandon  or  forfeit  his  said  application,  or  shall  fail  to  make  proper  proof 
as  to  the  character  of  the  said  land,  or  as  to  his  residence  thereon,  within  the  time  allowed  by 
law,  or  if  his  application  shall  be  rejected  by  reason  of  any  false  statement  in  the  affidavit 
herein  containea,  the  twenty  dollars  thus  paid  shall  go  to  the  state  school  fund.     If  it  is  found 
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that  the  sorveyor-general  erred  in  receiving  the  application,  or  that  the  btate  cannot  make  a 

good  title  to  the  land,  then  the  applicant  or  nis  assigns  may  surrender  to  the  surveyor-general 
he  said  receipt,  and  receive  in  exchange  therefor  a  certificate  showing  the  amount  so  paid,  and 
the  reason  why  the  application  could  not  be  approved  or  perfected,  and  the  controller,  upon  the 
surrender  to  him  of  we  said  surveyor-general's  certificate,  sludl  issue  to  the  applicant,  or  his 
assigns,  a  warrant  for  the  said  amount. 

FUinffB. 

Seo.  2.  Any  number  of  filings  on  any  section  of  land  is  hereb v  permitted  and  allowed  under 
the  provisions  of  this  act.  Should  the  first  fiUng  be  abandoned  by  the  applicant,  the  next  filing 
on  such  section,  in  order,  shall  have  the  same  right  as  if  it  jiad  been  the  nrst  filing. 

Moneys  to  go  to  school  land  deposit  fund. 

Seo.  3.  Hie  moneys  received  by  the  survevoivgeneral  under  the  provisions  of  this  act,  except 
the  moneys  forfeited  under  section  one,  shall  be  paid  to  the  state  treasurer  at  the  close  of  each 
month,  and  must  be  placed  in  a  fund,  to  be  called  school  land  deposit  fund,  to  the  credit  of  the 
county  in  which  the  lands  applied  for  are  situated.  When  any  moneys  are  placed  in  the  school 
deposit  fund  to  the  credit  of  a  county,  the  controller,  at  the  next  settlement  with  the  controller 
by  the  treasurer  of  snch  county,  must  draw  his  warrant  upon  the  state  treasurer  for  the  amount 
in  the  fund  to  the  credit  of  the  county;  ^proMsd^  that  the  direction  herein  to  the  controller  is 
exempted  from  the  operations  of  section  six  hundred  and  seventy-two  of  the  Political  Code. 

Notes  or  Dxoisions  Afplioablh  to  SBcnoNa  3495-3514. 

8496.    Advene  o1alTnant».  — Anappli-  was  entitled  to  purchase  a  portion  of  school 

cant  for  the  purchase  of  state  land  must  truth-  lands,  it  appeared  that  defendant  was  in  ad- 

fnlly  state  in  his  affidavit  all  the  facts  required  verse  possession  within  the  meaning  of  this 

by  law  to  be  stated  therein;  and  in  an  action  section  at  the  time  of  the  plaintiff's  application; 

to  determine  the  right  of  purchase  between  ad-  that  plaintiff's  application  stated  "there  was 

verse  claimants,  each  partv  must  allege  in  his  no  occupation  of  such  lands  adverse  to  any 

pleading  and  prove  that  he  has  strictly  com-  that  he  had";  it  was  held  that  such  statement 

plied  with  the  law:  McKerme  v.  Brandon^  71  being  untrue,  the  plaintiff's  application  was 

GaL  209.    He  must  state  whether  or  not  there  invuid,  and  he  was  not  entitled  to  purchase: 

are  actual  settlers  on  the  land:  McCoy  y,  Byrd,  Harbin  v.  BurgJiart,  76  Cal.  119.     Under  sec- 

65  Id.  92.    Under  this  section  an  applicant  for  tion  12  of   the  act  of   March  28,    18C8,   as 

the  purchase  of  school-land  in  the  adverse  oc-  amended  in  1870,  an  applicant  for  the  pur- 

cnpation  of  another  roust  state  in  his  affidavit  chace  of  state  lands  situated  in  a  township 

the  fact  of  snch  adverse  occupation,  tosether  which  has  not  been  subdivided,  but  the  ex- 

with  the  further  facts  that  the  township  in  terior  lines  of  which  have  been  established  so 

which  the  land  is  situated  has  been  sectionized  as  to  clearly  show  that  the  land  applied  for  is 

three  months,  and  that  the  adverse  occupant  included  in  a  thirty-sixth  section,  must  state 

has  been  in  the  occupation  more  than  sixty  in  his  affidavit  that  there  is  no  legal  claim  to 

days  since  the  plat  was  filed  in  the  United  the  land  other  than  his  own,  and  that  the  land 

States  land-office.    An  affidavit  which  states  is  not  occupied  bv  any  bona  fide  settler:  OHson 

that  there  is  no  occupation  thereof  adverse  to  v.  BoUnson^  68  Id.  539.    Where  these  facts  are 

the  applicant  is  insumcient  to  confer  a  nght  to  omitted  from  the  affidavit,  the  defect  is  not 

Sarohase:  Plwnmer  v.  Woodmfft  72  Id.  29.   In  onred  by  the  act  of  March  27,  1872,  if  the  ap- 

bbmary,  1884,  the  plaintiff  applied  to  par-  plioant  did  not  make  any  payment  on  the  land 

chase  from  the  state  the  land  in  controversy,  or  receive  his  certificate  of  purchase  until  after 

bcong  the  west  half  of  a  thirty-sixth  section,  the  passage  of  the  act,  nor  is  it  cured  by  the 

His    affidavit  accompanying  the   applicatioa  act  of  April  1,  1878,  amendatory  thereof:  OU" 

stated  that  there  was  no  occupation  oi  the  land  son  ▼.  Bobinson^  68  Id.  539. 
adverse  to  his.    In  June,  1876,  the  defendant       Laadi   fit   for   cnltivatioxL — Whether 

Brandon  applied  to  purchase  the  same  land,  state  land,  for  which  an  application  to  pur- 

Ai  that  time  he  owned  an  adjoining  quarter-  dhase  is  made,  is  fit  for  cultivation  or  not,  is  a 

■eotion,  which,  with  about  eighteen  acres  of  qnestion  of  fact:  Dillon  v.  Sabude^  68CaL  267. 

the  half-section  in  controversy,  he  had  inclosed  The  phrase  "  lands  belonginjz  to  the  state  which 

with  a  fence,  which  he  has  since  kept  up.   The  are  suitable  for  cultivatiou,    as  used  in  section 

defendant  never  resided  on  the  luia  in  contro-  3  of  article  17  of  the  constitution,  includes  all 

yersy,  but  usually  cultivated  a  portion  of  it  ly-  lands  ready  for  occupancy,  and  which,  by  ordi- 

inff  within  his  inclosuro  in  connection  with  the  nary  farming  processes,  are  fit  for  agricultural 

ciutivation  of  his  other  land,  and  used  the  bal-  purposes:    MaiHy  v.  Cunningham^  72  Id.  236. 

ance  of  the  half -section  as  pastnraee.    It  was  The  land  in  this  case  was  situated  in  the  Santa 

held  that  the  defendant  was  m  the  adverse  occu-  Cruz  Mountains,   about   six  miles   from  the 

nation  of  the  land  within  the  meaning  of  section  coast,  and  was  difficult  of  access  on  account  of 

$495  of  the  Political  Code  as  amended  in  1880:  the  absence  of  roads.     Its  surface  was  rolling 

IfeSenoev.  ^ra7i(iofi,71Id.  209.   Where,  at  the  and  uneven,  but  not  steep,  and  its  soil  of  a 

time  of  the  plaintiff's  application  to  purchajM,  rich  nature.    The  sreater  portion  of  the  surface 

the  defendant  was  nsinflr  the  land  in  anestion  was  covered  with  brush  and  redwood  timber, 

as  a  sheep  pasture,  and  had  inclosea  about  which  would  have  to  be  removed  before  the 

three  fourths  of  it,  and  erected  thereon  a  cabin  land  could  be  plowed.    There  were,  however, 

and  corral,  he  is  in  the  adverse  occupation  of  spaces  and  openings,  aggregating  less  than  one 

the  land,  within  the  meaning  of  this  section:  half,  ready  for  plowins.    ^e  laud  had  a  dis- 

Pbonmer  ▼.  Woodrttf,  72  Id.  29.    In  an  action  tinct  value  for  its  timber,  but  was  moro  valusr 

to  determine  wheil^er  plaintiff  or  defendant  ble  for  agricultural  purposes  after  the  timber 
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was  removed.     It  was  held  that  the  land  was  sigiiee  of  the  claimant,  and  may  be  alienated 

suitable  for  cnltivation  within  the  meaning  of  by  him  prior  to  the  issoanoe  of  the  patent: 

the  constitution:  Id.  Rose  v.  Nevada  and  Gran   VaUei/  Wood  and 

Actual  settlen. — Under  section  3  of  arti-  Lumber  Co.,  73   Cal.   386.     An    action  was 

cle  17  of  the  constitution,  and  section  3495  of  brought  to  determine  a  contest  as  to  the  right 

the  Political  Code,  a  claimant  to  purchase  from  to  purchase  from  the  state  part  of  a  sixteenth 

the  state  a  tract  of  its  land  which  is  suitable  section  of  land  suitable  for  cultivation.    The 

for  cultivation  must  be,  at  the  time  of  filing  his  application  of  the  defendant,  in  proper  form, 

application,  an  actual  settler  thereon:   Oamii  was  made  in  June,  1879,  at  which  time  he  had 

V.  Mohr,  68  Cal.  606.     Section  3  of  article  17  the  land  inclosed,  except  a  small  piece  on  which 

of  the  constitution,  limiting  the  sale  of  state  the  plaintiff  afterwaras  made  his  settlement, 

lands  suitable  for  cultivation  to  persons  who  He  had  ever  since  kept  up  his  inclosnre,  culti* 

are  actual  settlers  thereon,  prohibits  a  sale  of  vated  and  improved  portions  of  the  land,  and 

such  land  to  a  non-settler,  notwithstanding  his  been  in  the  actual  occupation  o'  it,  except  the 

application  to  purchase  was  made  before  the  small  piece  before  mentioned,  by  his  servants 

constitution  took  effect:  Manly  y,  Cunningham,  and  employees,  but  has  never  personally  re- 

72  Id.  236.     This  section  operates  as  well  on  sided  on  it.    The  plaintiff  applied  to  purchase 

applications  to  purchase  made  before  as  after  tho  land  in  August,  1882.     Before  making  his 

the  constitution  took  effect:  MoaelyY.  Torrenee,  application,  he  settled  upon  the  small  piece 

71  Id.  318;  and  prohibits  a  sale  to  one  who  outside  of  the  defendant^  inclosure,  and  has 

is  not  an  actual  settler,  thoueh  his  application  ever  since  been  residing  there  with  his  family, 

to  purchase  was  made   be^re  the  adoption  In  the  affidavit  accompanying  his  application, 

of  the  constitution;  but  it  does  not  prohibit  he  stated,  among  other  things,  that  there  was 

the  sale  of  land  to  an  actual  settler  thereon,  no  occupation  of  the  land  adverse  to  his.    Hold, 

although  the  fact  of  his  settlement  was  not  that  neither  party  was  entitled  to  purchase  the 

stated  in  the  affidavit  accompanying  his  appli-  land,  — tibe  defendant,  because  he  was  not  an 

cation;  nor  does  it  prevent  or  in  any  way  a%ct  actual  settler  thereon,  and  the  plaintiff,  be- < 

the  sale  of  lands  not  suitable  for  cultivation:  cause  his  affidavit  was  defective  in  not  stating 

Dillon  Y.  Saloude,  68  Id.  267.     The  amendment  that  tho  land  was  in  the  adverse  occupancy  of 

of  1 880  to  section  3496  of  the  Political  Code,  re-  the    defendant:    Mosely  v.    Torrence,  71   Id. 

quiring  that  a  jperson  desiring  to  purchase  any  318. 

portion  of  a  sixteenth  or  thirty-sixth  section  Afflda^it  for  purchase. — The  affidavit 
shall  state  in  his  affidavit  that  he  is  an  actual  accompanying  an  application  for  the  purchase 
settler  thereon,  does  not  operate  retroactively  of  state  lands,  other  than  a  sixteenth  or  thirty- 
so  as  to  invalidate  an  application  previouslv  sixth  section,  must  state  the  facts  required  by 
filed  in  which  no  such  statement  is  contained:  section  3500  of  the  Political  Code;  otherwise, 
Id.  An  actual  settler  upon  land  belonging  to  the  applicant  acquires  no  right  to  purchase: 
the  state  is  one  who  estaiblishes  himself  upon  MiUieUfe  v.  Hyde,  67  Cal.  5. 
the  land,  or  fixes  his  residence  upon  it,  to  take  Agreements  to  convejr  right.  —  An 
possession  for  his  exclusive  occupancy  and  agreement  by  a  pre-emptor  of  public  land  to 
use,  with  a  view  of  acquiring  title  to  it  by  pur-  convey  the  same  when  he  should  thereafter 
chase  from  the  state.  For  that  purpose,  an  procure  a  patenl^  is  void,  and  cannot  be  en- 
actual  entr^  upon  the  land,  followed  bv  the  forced  at  law  or  in  equitv:  Thompson  v.  Doak- 
making  of  improvements,  or  building  a  house  sum,  68  Cal.  693.  So  idso  an  agreement  be- 
thereon  in  which  to  reside,  and  occupation  of  tween  settlers  upon  unsurveyed  public  lands 
the  land  while  doing  such  acts,  are  evidence  of  of  the  United  States,  to  the  effect  that,  after 
such  a  settlement  as  gives  to  the  occupant,  if  their  respective  lands  should  be  surveyed,  and 
he  possesses  the  qualifications  prescribed  bv  patents  obtained  therefor,  each  would  convey 
law,  an  inchoate  n^ht  to  purchase  the  Una,  to  the  other  such  land  embraced  in  the  patent 
and  operates  as  notice  to  all  the  world  of  the  to  him  as  was  in  the  possession  of  the  other  at 
right:  OaoiU  v.  Mohr,  68  Id.  606;  the  find-  the  time  of  the  aereement,  is  void  under  sec- 
ings  that  the  defendant  was  not  an  actual  set-  tion  2263  of  tiie  United  States  Revised  Stat- 
tler  upon  the  land  at  the  time  of  filing  his  utes,  unless  the  parties  are  settlers,  and  have 
application  to  purchase,  and  that  the  lana  was  their  improvements  upon  the  same  legal  sub- 
unoccupied  at  the  time  the  plaintiff  filed  fais  division:  Turner  v.  Donnelly,  70  Id.  697.  If  a 
application,  held,  not  supported  by  the  evi-  party,  who  has  a  contract  for  a  conveyance  of 
dence:  Id.  An  application  made  prior  to  the  land  from  one  who  has  taken  the  preliminary 
adoption  of  the  new  constitution  by  one  not  an  steps  to  acquire  the  title  from  the  government, 
actual  settler,  and  who  had  made  no  payment  agrees  to  rescind  the  contract  in  order  to 
thereon,  confers  no  right  to  purchase  such  lands  qualify  himself  as  a  witness  for  the  other  be- 
after  the  adoption  of  the  constitution:  Urton  K>re  the  land  department,  and  becomes  such 
▼.  Wilson,  66  Id.  11.  witness,  and  the  patent  is  issued  to  the  other, 

Publiclands. — The  provisions  of  chapter  the  contract  is  destroved:  Simpson  v.  Apple* 

6  of  the  United  States  Revised  Statutes,  re-  ^ate,  76  Id.  342.     SubAequent  conversations, 

quiring  a  homestead  claimant  of  public  lands  m  which  the  right  of  the  party  is  acknowl- 

to  bo  an  occupant  thereof,  and  restricting  his  edged,   do   not   amount  to  a  new  contract: 

right  to  alienate  the  same  prior  to  the  issuance  Id. 

of  tho  patent,  are  not  applicable  to  the  addi-  Action   provided   for   herein  strictly 

tional  homesteads  allowed  to  honorably  dis-  statutory.  —  The  action  to  try  the  question 

charged  soldiers  and  sailors  under  section  2306  as  to  which  of  two  applicants  is  entitled  to  pur- 

of  the  Revised  Statutes.     Under  the  restric-  chase  school  lands  as  provided  for  herein  is 

tions  imposed  by  the  commissioner  of  the  gen-  strictly  statutory,  and  involves  no  equitable 

oral  land-office,   such  additional   homesteads  doctrine:  CamjMl  v.  Hayes,  d/scided  June  27» 

may  be  located  and  entered  by  an  agent  or  as-  1888  (unreported). 
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8497.  Pre-emption  —  Bights  of  occu-  tiff  cannot  question  the  validity  of  the  patent 
pitntit,  —  One  person  cannot  enter  upon  land  to  the  defendant  on  the  ground  that  his  appli- 
in  the  possession  of  another  for  the  purpose  of  cation  to  purchase  was  defective  or  irreguUr, 
pre-emption:  Kendall  v.  Waiera,  Go  CaL  26.  because  he  is  not  seeking  to  obtain  the  title 
So  taking  possession  either  with  or  without  of  the  state:  Id.  Lands  in  controversy  were 
force,  under  a  United  States  homestead  entry,  indemnity  school  lands  selected  by  the  state  in 
18  invalid  where  the  land  is  in  the  actual  pos-  lieu  of  a  portion  of  a  sixteenth  section  included 
session  of  one  who  has  no  title  but  a  mere  within  an  Indian  reservation.  The  selection 
possession,  but  valid  if  without  force,  and  the  was  subsequently  canceled  by  reasui¥of  the  re- 
possession is  merely  constructive:  Ooodvnn  liiu^nishment  by  the  United  States  of  the  reser- 
V.  JlcCabe,  75  CaL  584.  Where  a  person,  vation.*  Prior  to  the  cancellation,  the  grantors 
possessing  all  the  necessary  qaalifications  of  of  the  plaintiff  purchased  the  lands  of  the  state 
a  pre-emptor,  and  having  complied  with  the  in  good  faith,  and  a  patent  was  issued  to  them, 
requirements  of  the  pre-emption  laws,  is  per-  Ever  since  the  date  of  their  purchase  the  plain- 
mitted  by  the  commissioner  of  the  land-office  tiff  and  his  grantors  have  been  in  the  actual 
at  Washington  to  enter  certain  public  land  possession  of  the  land,  cultivating  and  improv- 
which  is  subject  to  pre-emption,  and  to  pay  ing  it.  Subsequent  to  the  cancellation,  and 
therefor,  receiving  from  the  government  the  while  the  plaintiff  was  so  in  possession,  the  de- 
appropriate  evidence  of  payment,  the  ri^ht  fendants,  each  of  whom  were  qualified  to  make 
dus  acquired  relates  back  to  the  inception  a  homestead  entry,  applied  to  enter  different 
of  the  proceedings  taken  by  him  for  its  ac-  portions  of  the  land  under  tho  United  States 
quisition  under  the  pre-emption  laws,  and  homestead  laws,  and  afterwards  entered  there- 
tokea  priority  over  a  subsequent  location  un-  on,  built  houses,  and  exercised  other  acts  of 
der  the  soldiers*  additional  homestead  act  of  ownership  over  the  same.  The  action  was 
March  3,  1873:  Coifirin  v.  Fabei\  G8  Id.  39.  brought  to  quiet  the  title  of  the  plaintiff 
The  possessory  act  of  April  20,  1852,  in  so  far  against  the  homestead  claims  of  tho  defend- 
as  it  regulates  the  rights  of  parties  in  posses-  ants.  It  was  held  that  the  title  acquired  by  the 
sion  of  public  lands  of  the  United  States,  was  plaintiff,  even  conceding  it  to  be  bad  as  against 
not  repealed  by  title  8  of  the.  Political  Code,  the  United  States,  must  prevail  as  against  the 
or  by  tne  act  of  March  3,  1874:  Orayv.  Dieon,  defendants,  because  the  latter,  having  forcibly 
74  Id.  598;  and  a  party  in  the  prior  possession  entered  upon  the  land  while  in  the  actual  pos- 
of  public  lands  of  the  United  States,  and  who  session  otthe  plaintiff,  could  not  acquire  any 
has  complied  with  the  requirements  of  this  act,  rights  under  the  homestead  laws:  HamhUton 
may  maintain  an  action  of  ejectment  against  v.  DuJicUjiy  71  Id.  136;  and  further,  that  the 
a  subsequent  possessor,  notwithstanding  the  defect  in  the  selection  of  the  lands  as  indom- 
title  to  the  land  is  in  the  United  States:  Id.  nity  school  lands  was  cured  by  section  2  of  the 
In  ejectment  by  a  persdn  claiming  to  be  enti-  act  of  Congress  of  1877,  commonly  called  the 
tied  to  the  possession  under  this  act,  evidence  Booth  act:  Id.  An  action  was  brought  to  re- 
is  admissible  to  show  a  compliance  with  the  cover  the  possession  of  certain  land  which  was 
act,  that  the  plaintiff  had  built  a  house  upon  listed  to  the  state  as  lieu  land  on  the  13th  of 
the  land,  and  the  cost  thereof,  and  that  the  March,  1877,  on  an  application  and  selection 
defendant  had  torn  down  a  part  of  the  house:  made  by  it  on  the  1st  of  October,  1873.  On 
Id.  A  mere  occupant  of  unsnrveyed  public  'the  31  st  of  July,  1879,  the  state  convened  the 
lands  of  the  United  States,  who  has  taken  land  by  patent  to  the  grantor  of  the  plaintiff. 
none  of  the  steps  required  by  law  for  its  pre-  The  defendant  claimed  title  under  a  pre-emp- 
emption,  has  a  mere  privilege  of  pre-emption,  tion  settlement  made  prior  to  the  inception  of 
Such  a  privilege  is  not  an  estate  legal  or  eqai-  an^  right  on  the  part  of  the  state,  but  gave  no 
table  in  the  land,  and  upon  the  death  of  the  evidence  that  at  such  time  he  was  a  qualified^ 
occupant  it  does  not  descend  to  his  heirs,  nor  pre-emptor,  or  had  complied  with  the  require- 
clothe  them  with  an  equitable  right  to  control  ments  of  the  pre-emption  laws.  The  court 
the  patent  to  the  land  subsequently  issued  by  instructed  the  jury  that  the  listing  to  the  state 
the  United  States  upon  an  entry  made  by  an-  was  a  nullity,  and  the  patent  based  upon  it 
other:  Btadon  v.  Trover,  67  Id.  171.  Under  void,  if  at  the  time  of  listing  the  land  was 
the  act  of  Congress  of  March  1,  1877,  con-  withdrawn  from  sale.  It  was  held  that  tho  in- 
firming  to  the  state  the  title  to  indemnity  struction  was  erroneous,  because  the  defendant, 
school  lands,  the  selections  of  which  were  not  having  connecbed  himself  with  the  title  of 
defective  or  invalid,  but  excepting  from  the  the  United  States,  could  not  attack  tho  listing 
confirmation  lands  on  which  a  bona  fide  pre-  or  patent  to  the  state:  ScIUeffery  v.  Tapia,  6$ 
emption  or  homestead  settlement  had  been  Id.  184. 
made  previous  to  the  certification  to  the  statd, 

the  question  of  the  bona  fides  of  such  a  pre-  8498.    Order  of  refisrence.  —  An  alle- 

vious  settlement  is  one  of  fact,  or  of  mixed  gation  in  an  action  to  detennino  the  right  to 

law  and  fact,  and  the  decision  of  Uie  depart-  purchase  land  from  the  state  that  tho  sur- 

ment  of  the  interior  thereof  in  a  case  involv-  veyor-general   "  referred   tho  contest  arising 

ing  the  question  is  final:  Oreen  v.  Hay&t,  70  under  tho  various  applications  to   purchase 

Id.  276.     In  an  action  by  an  alleged  pre-emp-  said  land  to  the  superior  court,"  with  "  profert 

tor  of  such  land,  claiming  title  under  a  pre-  of  said  order  of  reference,*'  sufficiently  avers 

vious  settlement,  to  quiet  his  title,  as  against  that  an  order  of  reference  was  made  under 

a  patentee  from  the  state,  and  to  have  the  title  this  section:  HiddeU  v,  MuUan,  decided  De- 

of  the  latter  declared  void  on  the  ground  that  comber  26,    1888  (unreported).      Even    if   a 

his  application  to  purchase  the  land  from  the  demand  for  an  order  of  reference  is  necessary 

state  was  fraudulent,  the  facts  constituting  under  the  above  act,  it  is  error  to  refuse  leave 

the  fraud  must  be  specifically  alleged  in  the  to  amend  an  amended  complaint  by  alleging 

complaint:  Id.    In  such  an  action,  the  plain-  such  demand:  Id. 
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8500.  False  statement  in  affidavit.  Mullen  had  not  already  been  the  beneficiary  of 
— The  Btatement  in  an  applicant's  affidavit  the  act  to  the  extent  of  320  acres.  It  was  held 
that  he  is  an  actual  settler  must  be  true,  and  that  the  complaint,  in  not  affirmatively  show- 
if  it  is  false  his  i^roceedings  are  invalid:  Tay-  ing  that  the  plaintiff  was  entitled  to  the  benefit 
hr  V.  WesUm,  decided  December  15,  1888  (un-  of  the  act,  did  not  state  facts  sufficient  to  con- 
reported).  See  also  Davidson  v.  Gucamongo  stitnte  a  cause  of  action,  and  that  a  demurrer 
F.  d!  L.  Co,  decided  December  29,  1888  (also  cm  that  ground  should  have  been  sustained: 
unreported).  PtopU  tx  rel  Lynch  v.  Martz,  74  Cal.  110. 
• 

8503.    Bights  of  bona  fide  pre-emp-  8514.    Certificates  of  purchase.  —A 

tom,    confirmation  of   lands   to:    mcNte  ▼.  certificate  of  purchase  of  swamp-land  consti- 

Donahue,  76  CaL  499.  tutes  color  of  title:  Ooodwm  v.  MeCabe,  75  CaL 

584.    The  issuance  of  a  certificate  of  purchase 

85 13.      Forfeitiire.  —  An     action    was  of  school  lands  is  presumptive  evidence  of  the 

brought  to  cancel  a  patent  issued  on  an  ap-  ^t  that  the  proper  officers  have  performed 


plication  made  in  May,  1880,  to  purchase  320  evei^  act  required  of  them  by  law  m  order  to 

acres  of  land  in  lieu  of  school  lands  granted  to  vest  in  the  state  the  leoal  title  to  the  land  at  the 

the  state.    The  plaintiff  claimed  that  the  same  time  of  the  issuance  of  the  certificate:  WcUkina 

land  had  been  previou8]y  sold  to  one  Mullen,  ▼.  Lynch,  71  Id.  21.    The  purchaser  from  the 

the  assignor  of  the  relator,  upon  his  applica-  state  of  lien  land,  after  a  survey  thereof  had 

tion  made  in  1869,  under  the  act  of  Marcn  28,  been  made  under  the  direction  of,  and  had 

1868.  The  land  havins  bsen  accepted  by  the  been  approved  by,  the  United  States  snrveyor- 
register  of  the  United  States  land-office  in  ffeneral,  and  after  the  plat  thereof  had  been 
pstft  satisfaction  of  the  grant  for  school  pur-  nled  in  the  United  States  land-office,  but  be- 
poses,  the  surveyor-general  of  the  state  ap-  fore  the  land  had  been  listed  to  the  state,  does 
proved  the  location,  and  issued  to  Mullen  a  notacjiuire  a  conclusive  riffht  to  the  specifio 
certificate  of  location  on  tiie  21st  of  August,  tract  included  in  his  certificate  of  purchase; 

1869.  Mullen  did  not  present  his  certificate,  and  if  the  survey  be  subsequently  found  erro- 
or  make  any  payment  thereon,  to  the  county  neons,  a  correct  resurvey  may  be  made  ao  as 
treasurer  within  fifty  days  after  the  approval  to  exclude  from  the  section  claimed  by  the 
of  the  surveyor-general,  as  required  by  section  state  as  lieu  a  portion  of  the  land  included  in 
23  of  the  act.  On  the  27th  of  March,  1872,  the  certificate  of  purchase:  Murphy  y,  Sumner^ 
the  legislature  passed  an  act  for  the  relief  of  74  Id.  316. 

purchasers  of   state  lands,  providing   "that       Ptesumption  of  listing. — The  iiwnance 

when  application  has  been  made  to  purchase  by  the  state  of  a  certificate  of  purchase  of  lieu 

lands  from  the  state,  and  payment  made  to  lands  does  not  create  the  presumption  that  the 

the  treasurer  of  the  proper  county  for  the  lands  included  therefh  had  been  previonslv 

same,  in  whole  or  in  part,  and  a  certificate  of  listed  to  the  state:  Murphy  v.  Sumner,  74  CaL 

purchase  or  patent  has  been  issued  to  the  mk  316.    Nor  is  a  certificate  of  the  reoister  of  the 

plicant,  the  title  of  the  state  should  vest  in  the  United  States  land-office,  to  the  efirect  tiiat  cer- 

applicant  or  his  assigns,  upon  his  making  fuU  tain  lands  described  therein  had  been  previ- 

payment  therefor;  provided,  that  no  other  ap»  oualy  listed  to  the  state  by  the  Secretazv'  of 

plication  had  been  made  for  the  purchase  of-  the  Interior  as  lieu  lands,  evidence  of  that  net: 

the  same  lands  prior  to  the  issuance  of  the  Id.    Under  the  act  of  April  26,  1858,  except 

certificate  of  purchase;  and  provided  further,  in  certain  cases  specified  therein,  a  sale  of 

that  the  act  should  not  apply  to  school  lands,  school  lands  to  one  person  containing  more 

except  to  the  amount  of  920  acres  to  any  one  than  160  acres  is  void,  and  a  certificate  of  pur- 

purbhaser."   The  complaint  contained  no  allu-  chase  therefor  issued  by  the  sheriff  conveys  no 

■ion  to  the  latter  act»  and  faded  to  show  that  title:  Micken  ▼.  French,  70  CaL  430. 

An  Ad  remcUng  the  payment  in  /uU  by  holders  <if  eertyieatea  <^  purchase  for  lands  sold  by  ths 
state  cf  VcUifonUa  prior  to  March  IS7, 187iS,  and  for  which  the  said  state  has  at  any  time  heretfh 
/ore  issued  certificates  qf  purchase  to  subsequent  purchasers. 

TApproved  March  20,  IfiW;  1889, 428.] 

When  holders  qf  certijicates  of  purchase  of  state  lands  deemed  to  have  forfeited  their  rights  therein. 

Section  1.  Whenever  application  has  been  made  to  purchase  land  from  this  state,  and  pay* 
meot  onlv  in  part  has  been  made  to  the  treasurer  of  the  proper  county  for  the  same,  and  a  cer- 
tificate of  purchase  has  been  issued  to  the  applicant  prior  to  the  twenty-seventh  day  of  March, 
eighteen  hundred  and  seventy -two,  and  '^enever  such  applicant  his  assi^ee  or  assignees, 
shall  have  failed  for  five  years  to  pay  to  the  state  the  arrears  of  principal  or  of  interest  due  to  the 
state  for  said  land,  and  the  state  shall  at  any  time  heretofore  have  issued  a  certificate  of  purchase 
for  the  same  land,  or  any  part  thereof,  to  a  subsequent  purchaser,  then,  unless  tho  holder  or 
holders  of  such  prior  certificate  shall  pay  the  entire  residue  of  the  interest  remaining  unpaid 
for  such  purchase  within  six  months  from  and  after  the  passage  of  this  act,  such  holder  or  holders 
shall  be  deemed  to  have  lost  all  right  to  the  land  described  in  said  certificate,  or  to  complete 
the  purchase  of  such  land,  and  all  moneys  heretofore  paid  to  the  state  of  G<*Hfomia  on  such 
purchase  shall  be  deemed  and  taken  to  be  forfeited  to  the  state.  Nothing  herein  contained,  how- 
ever, shall  be  deemed  or  taken  to  give  to  or  confer  upon  the  holder  or  holders  of  such  prior 
certificates,  or  any  of  them,  as  against  the  state  of  California,  or  any  subsequent  purchasers  there- 
from, or  against  the  holders  of  subsequent  certificates  of  purchase,  any  other  or  greater  ri^ht 
to  the  lands  herein  referred  to  than  is  now  held  by  the  holder  or  holders  of  such  prior  certifi- 
cates, or  to  confer  upon  such  holder  or  holders  any  new  right,  or  to  affect  or  impair  the  righti 
of  such  subsequent  purchasers  or  their  assigns. 
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Pmmms  part  paymeiU  confers  no  special  rights — Does  not  atpply. 

Sia  2.  The  mere  fact  of  previoas  part  payment  shall  not  of  itself  confer  on  snch  prior  pnrv 
chaser  or  his  assigns  any  right  to  complete  the  purchase,  if  he  or  they  be  not  otherwise  entitled 
so  to  do,  as  sfainst  the  state,  and  a  subseqaent  pnrchaser  or  his  assigns;  provided,  that  this  act 
•hidl  not  appfy  to  any  action  now  pending  commenced  within  five  years. 

Sia  3.    xhis  act  uiall  take  effect  from  and  after  the  date  of  ite  passage. 

Notes  ov  Dscibions  Affuoablb  to  Siotzons  3515-3520^ 

8616.  Bights  of  asiignee  of  oertifl-  lands  in  opposition  to  a  government  sarvey 
eate. — Under  the  statutes  of  1859,  the  as-  and  patent,  such  alleged  title  having  been 
signee  of  a  certificate  of  pnrchase  of  school  acqmred  since  1850,  the  time  when  the  rights 
lands  acqnires  tk  prima /ade  Ictfal  title  thereto,  of  the  government  attached  thereto,  is  not  a 
which  passes  by  a  qnitolaim  deed  of  the  land  third  person  within  the  meaning  of  the  act  of 
to  his  grantee;  and  a  patent  for  the  land  snb-  Congress  of  March  3,  1851,  providing  that  a 
seqnenUy  issued  to  the  assignee  innres  to  the  patent  shall  be  conclusive  between  the  United 
benefit  of  the  grantee:  WcUkins  ▼.  Lynch,  71  States  and  claimaats  only,  and  shall  not  affect 
CaL  21.  The  assignee  of  a  certificato  of  pur-  the  intereste  of  third  persons:  People  v.  CUy 
chase  issued  to  an  applicant  who  had  made  a  and  County  qfSan  Frandseo,  75  CaL  389. 
false  statement  in  his  affidavit  is  in  no  better  The  act  of  1872  allows  the  selection  of  agri- 
position  than  the  applicant:  Taylor  ▼.  Weston,  cnltoral  college  lands  to  be  made  from  any  lands 
decided  December  15,  1888  (onreported).  within  the  stete  which  are  sabject  to  settle- 

•«»«o     ■■*-  *-     A          ..^     ^        «.        .  ment,  entry,  sale,  or  location  under  any  laws 

A^^\  JP^SSi**®  owftiilcate.  --The  act  of  the  United  Stotes,  with  certam  specified 

of  March  27,  1872,  was  not  repealed  by  impli-  exceptions.    And  in  order  to  attack  a  patent 

cation  by  the  amendment  of  1874  to  section  not  void  upon  ite  face,  the  party  must  show 

3518  of  the   Pohlacal  Code,   penmttan^   the  affirmative^  that  the  Und  was  not  of  any  spe- 

owner  of  a  certificate  of  purchase  which  is  lost,  cial  character  which  would  subject  it  to  acqui- 

destroyed.  or  beyond  his  control  to  make  proof  rition  under  any  Uw  of  the  United  States: 

thereof  as  provided  m  such  section,  and  pro-  Leoitton  ▼.  Ryan,  75  CaL  293. 

o  r  Si^'*^^*^*®  certificate:  Cer/ v.  Bdchert,  73  in  an  action  by  the  state  for  the  cancellation 

^^^  ^^*  of  a  patent  to  certain  swamp-land,  on  the 

85 1&.    Bunender  of  oertiflcate.— Un-  ««>^^  that  the  appUcation  for  the  purchase 

der  the  act  of  March  27,  1872,  where  land  has  ^^^  ^Jf  defective,  the  complaint  must  spe- 

been  sold  by  the  state,  and  acertificate  of  pur-  cifically  allege  tha.t  the  patent  waj  issued  on 

chase  issued  upon  part  payment  of  the  pur-  the  appbcaUon  cl^ed  to  be  defective:  /Wc 

chase-money,  imd  afterwiSi  the  land  has  been  T'  ^'^«'*'  73  Cal  376;  and  a  com  ulamt  atteck- 

sold  under  execution,  and  a  sheriTs  deed  is-  "«  *  homestead   patent  for  alienation,  not 

sued  therefor,  the  grantee  named  in  such  deed  »J«™>g  that  the  ahenation  was  not  f or  one  of 

is  entitled  to  receive  a  patent  for  the  land  ^  P'^^Tg^  ^^"^^^li                ^  " 

upon  producing  and  sunendering  the  sheriff's  *^^  J*  o^^O^f  'O  Xa.  555.         .    .     .. 

deed  and  maSng  full  payment    In  such  a  ^  the  absence  of  a  certificate  bythe  gov- 

case,  the  provi^^  of  tlST  section,  requiring  ernor  and  surveyor-genend  to  tiie  reclamafaon, 

the  surrencler  of  the  certificate  of  purc^  b^  "  ^f^^  ^l  "f  ?'*''  ^  ""^  ****  f^  !Li^p5 

fore  the  issuance  of  the  patent,  does  not  apply,  ?^'  }^^  *  patent  for  swamp  and  overflowed 

as  the  act  of  March  €,  1872,  having  l&en  lands,  pur™>rtmg  to  be  issued  under  such  act, 

passed  at  the  same  session  of  the  legislature  as  »  ^?*<^  ^^  ^^Z^J^  ^^  ?H*  or  right  of  pos- 

SePolitical  Code,  prevaiUi  over  any  provisions  «»Bion  as  against  the  stete  to  either  the  ongi- 

of  the  code  which  ire  inconsistent  therewith:  ^^y^^^  or  their  grantees;  and  the  fact 

CerfY.  Reiehert,  73  Cal.  360.  *^*t  the  patent  wbs  mgned  by  the  governOT, 

and  countersigned  by  the  register  of  the  stete 

85d0.  Patents,  condtisivenen  of — At-  land-office,  is  not  equivalent  to  such  certifi- 

tackupon. — A  patent  for  public  land,  not  void  cate,  although  the  omce  of  register  and  sur- 

upon  ite  face,  is  prima  fads  valid;  and  the  bur-  veyor-general  were  held  by  the  same  person, 

den  of  showing  ite  invalidity  is  on  the  par^  Nor  can  a  message  addressed  by  the  eovemor 

attacking  it:  LemtAan  v.  Ryan,  75  CaL  293.    It  to  the  senate  and  assembly,  in  which  ne  says, 

cannot  be  collaterally  attacked  on  account  of  "  We  believe  that  under  the  provisions  of  the 

the  false  oath  of  the  patentee  in  making  his  act,  the  grantees  and  their  assigns  are  entitled 

application  to  pre-empt  the  land:   Turner  v.  to,  or  at  least  have  a  strong  claim  to,  the  odd- 

Donnetty^  70  la.  580;   and  is  conclusive  evi-  numbered  sections,"  ete.,  be  construed  to  be 

deuce  of  title  in  the  patentee,  in  any  collateral  such  cco^oate:  People  ex  reL  Love  v.  Center,  66 

attack  thereon,  as  against  those  not  connecting  CaL  551. 

themselves  wilii  the  eovemment  title:  Thomp-  As  to  the  effect  of  a  patent  for  land  partly  or 

son  V.  Doaksum,  68  Id.  593.  whollv  mineral,  see  Cmeago  Q.  M.  Co.  v.  Oliver, 

A  party  claiming  title  to  certain  CaUfomia  75  CaL  194. 

3588.  An  Act  to  grant  to  the  regents  <if  the  university  of  CaJd^omkL  this  noirik  one  ha{fqf  section 
sixteen,  township  seven  south,  qf  range  tkree  east,  Mt,  JDiahh  meridian,  and  authoriu  the  exchange 
thereof, 

[Approved  March  16, 1889;  1889, 230.1 

Orant  qfland  to  universitu  (if  CcUifamieL 

SionoN  1.  The  north  half  of  section  sixteen,  township  seven  south,  of  range  three  east,  M. 
D.  M.,  is  hereby  granted  to  the  regente  of  the  university  of  California,  and  it  is  hereby 
ordered  and  directed,  upon  application  being  made  by  the  said  board  of  regente  of  the  stete 
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university  of  California  to  the  register  of  tho  state  land-office,  that  letters  patent  to  said 
regents  issue  for  said  north  half  of  section  sixteen,  township  seven  south,  of  range  three  east, 
M.  D.  M.,  in  same  manner  as  other  letters  patent  issue.  The  regents  of  the  university  of  Cal- 
ifornia are  hereby  authorized  in  their  discretion  to  exchange  the  said  land,  or  any  portion 
thereof,  for  other  land  adjacent  to  the  lands  now  belonging  to  the  university  of  California  on 
Mount  Hamilton,  and  to  make  and  execute  the  conveyances  necessary  therefor. 
Ssa  2.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

.  Notes  of  Dboisions  Applicable  to  Sectioms  3533-3572. 

State    may    prescribe    oonditionB   of  pation  of  nor  settlement  upon  the  land  other 

■ale.  —  Under  the  congressional  grant  to  the  than  that  of  the  applicant:   WkUe  v.  Douglass, 

state  of  lands  for  the  use  of  an  agricultural  71  CaL  116.     A  person  who  has  never  settled 

college,  the  state,  as  owner,  for  the  puiposes  upon,  occupied,  or  improved  university  land 

of  the  grant,  had  the  right  to  select  the  lands  cannot  acquire  a  right  of  purchasing  it  as 

from  surveyed  or  nnsurveyed  public  lands  of  against  an  applicant  to  purchase  who  is  an 

the  United  States,  subject  to  pre-emption  and  actual  settler  upon  the  land,  and   has  im- 

sale,  within  the  limits  of  the  state,  and  to  pre-  proved  it,  and  resided  thereon  willi  hia  fam* 

scribe  how  the  selection  should  be  made,  and  ily:  Id. 
to  whom  and  in  what  manner  the  lands  would 

be  sold:  White  v.  Douglass,  71  Cal.  115.  857S.    OOst  to  return  the  purchase- 

xnoney.  —  The  state  cannot  Tnainfj^in  an  ac- 

8584.    Power  of  land  agent  to  sell.  —  tion  for  the  cancellation  of  a  patent  to  certain 

Under  the  acts  of  the  23d  and  28th  of  March,  swamp-land,  for  an  innocent  mistake  in  the 

1868,  and  of  the  4th  of  April,  1870,  the  land  foreclosure,  without  first  offering  to  return 

agent  of  the  university  had  no  power  to  sell  the  purchase-money:  People  v.  Bryan,  73  CaL 

its  agricultural  lands,  even  after  their  selec-  376.     Section  3  of  the  act  of  March  27,  1872, 

tion  and  location,  to  an  applicant  who  was  not  authorizing  the  board  of   supervisors   of   a 

a  qualified  purchaser,  or  whose  application  was  county   to    draw  a  warrant  on  the    county 

not  made  accordinff  to  the  instructions  issued  treasurer  for  the  r^ayment  of  money  paid 

to  him  by  the  boara  of  regents:  WkUev,  Doug-  for  the  purchase  of  swamp  and  ovemowed 

lass,  71  Cal.  115.  land,  which  afterwards  is  proved  not  to  have 

Af&da^it    of    applicant  —  Statements  been  the  property  of  the  state,  was  repealed 

in— Act  of  March  18,  1874.  —  Under  the  by  sections  3571  and  8572  of  the  Political 

act  of  the  13th  of  Maroh,  1874,  the  affidavit  Code.    Under  the  latter  section  as  amended 

accompanying  an  application  for  the  purchase  in  1878,  it  is  the  duty  of  the  county  auditor, 

of  university  land,  forming  part  of  the  con-  without  any  action  by  the  board  of  super- 

gressional  grant  for  the  use  oi  an  a^cultural  visors,  to  draw  such  warrant:  BcUrd  v.  Board 

college,  need  not  state  that  thero  is  no  occu-  (^Supervisors  qf  Tulare  County,  74  Id.  397. 


8686.    An  Act  to  appropriate  money  for  the  purchase  cf  eertabi  roads  toUhin  the  Umita  qf  the 

Yoaemite  grant, 
lApproved  March  14, 1889;  1889, 142.J 
Appropriaiiiionfor  purchase  of  roads  toUMn  Umits  qf  Yosemite  graml» 

BEonoN  1.  The  sum  of  fourteen  thousand  dollars  is  hereby  appropriated  out  of  any  money 
in  the  state  treasury  not  otherwise  appropriated,  for  the  purchase  of  the  following  roads  within 
the  limits  of  the  Yosemite  grant,  to  be  expended  as  follows:  The  sum  of  six  thousand  dollars 
shall  be  paid  to  the  Big  Oeuc  Flat  and  Yosemite  Turnpike  Road  Company  for  their  road,  run- 
ning from  Centry  Station  to  the  floor  of  tiie  vidley,  a  distance  of  six  miles,  and  known  as  the 
Big  Oak  Flat  road;  and  the  sum  of  eight  thousand  dollars  shall  be  paid  to  the  Yosemite 
Stage  and  Turnpike  Company  for  their  road,  running  from  the  line  of  the  grant  to  the  floor  of 
the  valley,  by  Inspiration  and  Artists'  Points,  a  distance  of  eight  miles,  and  known  as  the 
Yosemite  and  Wawona  road. 

Sia  2.  The  controller  of  state  is  heroby  authorised  and  directed  to  draw  his  warrant  in 
favor  of  the  Big  Oak  Flat  and  Yosemite  Road  Company  for  the  sum  of  six  thousand  dollars, 
and  in  favor  of  the  Yosemite  Stage  and  Turnpike  Company  for  the  sum  of  eijffht  thousand  dol- 
lars, for  the  purchase  of  the  roads  specified  and  provided  for  in  section  one  of  this  act^  and  the 
state  treasurer  is  hereby  directed  to  pay  the  same. 

Ssa  3.    This  act  shall  take  effect  and  be  in  f oroe  from  and  after  its  passage. 

Notes  of  Dbcisions  Applioasle  to  Section  3607. 

8607.  Property  flu'bject  to  taxation.—  erty  of  the  lessee:  City  and  County  qf  San  F^^un- 
Land  situate  within  the  limits  of  a  municipal  dsco  v.  McGinn,  67  ]!d.  110.  Under  section  4 
corporation  organized  under  the  act  of  March  of  article  13  of  the  constitution,  a  mortgage 
13,  1883,  but  used  solely  for  agricultural  pur-  upon  resJ  estate  is  assessable  and  taxable  as  an 
poses,  is  subject  to  municipal  taxation:  Toum  interest  in  the  mortgaged  promises:  Doland  v. 
qf  Dixon  v.  Mayes,  72  Cal.  166.  For  the  pur-  Mo<mey,  72  Id.  34.  Fruit-trees  are  not  growing 
pose  of  taxation,  improvements  erected  by  a  crops  within  the  meaning  of  article  13,  section 
lessee  upon  lands  owned  by  and  leased  from  a  1,  of  the  constitution,  and  are  subject  to  tax- 
municipal  corporation  are  regarded  as  the  prop-  ation:  CotUe  v.  Spitzer,  65  Id.  456. 

3617.    Terms  —  Definitions, 

Sec.  8617.    Whenever  the  terms  mentioned  in  this  section  are  employed  in 
this  act,  they  are  employed  in  the  sense  hereafter  affixed  to  them. 
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PROPERTY. 

First — The  term  "  property  "  includes  moneys,  credits,  bonds,  stocks,  dues, 
franchises,  and  all  other  matters  and  things,  real,  personal,  and  mixed,  capa- 
ble of  private  ownership. 

REAL  ESTATE. 

Second — The  term  "real  estate"  includes: — 

1.  The  possession  of,  claim  to,  ownership  of,  or  right  to  the  possession  of 
land. 

2.  All  mines,  minerals,  and  quarries  in  and  under  the  land;  all  timber  be- 
longing to  individuals  or  corporations  growing  or  being  on  the  lands  of  the 
United  States,  and  all  rights  and  privileges  appertaining  thereto. 

3.  A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by  which  a  debt 
is  secured,  when  land  is  pledged  for  the  payment  and  discharge  thereof,  shall, 
for  the  purpose  of  assessment  '*nd  taxation,  be  deemed  and  treated  as  an 
interest  in  the  land  so  pledged. 

IMPROVEMENTS. 

Third — The  term  "improvements"  includes:  — 

1.  All  buildings,  structures,  fixtures,  fences,  and  improvements  erected 
upon  or  affixed  to  the  land. 

PERSONAL   PROPERTY. 

Fourth — The  term  "  personal  property  "  includes  everything  which  is  the 
subject  of  ownership  not  included  within  the  meaning  of  the  term  "  real 
estate." 

VALUE. 

Fifth — The  terms  "value"  and  "full  cash  value"  mean  the  amount  at 
which  the  property  would  be  taken  in  payment  of  a  just  debt  due  from  a 
solvent  debtor. 

CREDITS. 

Sixth — The  term  "credits"  means  those  solvent  debts  not  secured  by 
mortgage  or  trust  deed  owing  to  the  person,  firm,  corporation,  or  association 
assessed.  The  term  "debts"  means  those  unsecured  liabilities  owing  by 
the  person,  firm,  corporation,  or  association  assessed  to  bona  fide  residents  of 
this  state,  or  firms,  associations,  or  corporations  doing  business  therein;  but 
credits,  claims,  debts,  and  demands  due,  arising,  or  accruing  for  or  on  ac- 
count of  money  deposited  with  savings  and  loan  corporations  shall,  for  the 
purpose  of  taxation,  be  deemed  and  treated  as  an  interest  in  the  property  of 
such  corporation,  and  shall  not  be  assessed  to  the  creditor  or  owner  thereof. 

GROWING  CROPS. 

Seventh — The  term  "  growing  crops  "  includes:  — 

1.  All  growing  crops,  cereals,  vines,  nut-bearing,  fruit,  and  ornamental 
trees. 

Seo.  8.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  pas- 
sage. [Amendment  approved  March  16, 1889;  Statutes  and  Amendments  1889, 
£03.} 
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Kocn  ov  Dmoitaoms  Apflioablb  to  SaonoKs  3027-3652. 

8687.  MdEtgag6S. — The  oonstitiitioii,  property  does  not  invalidate  the  aiMMiuout» 
article  13,  aection  4,  provides  that  a  mortgage  bat  an  assessment  of  personal  property  to  a 
shall,  for  the  purpose  of  taxation,  be  treatedas  person  other  than  the  owner  is afaMhitsly  voids 
an  interest  in  the  property;  and  with  certain  Lake  Commi^y,  Suipkur  Bamk  Q.  M.  Co.,  660aL 
exceptions,  the  value  ofthe  property  so  affected,  17.  In  the  absence  of  evidence  of  identity,  an 
less  the  value  of  such  security,  shall  be  taxed  assessment  of  personal  property  to  the  "Sui- 
te the  owner.  Section  1  provides  that  prop-  phur  Banks  Q.  BL  Co.,  F.  Fiedler,  Agents ** 
erty  belonging  to  the  state  shall  be  exempt  cannot  be  ^forced  against  a  corporation 
from  execution.  Under  these  sections,  the  known  as  the  "Sulphur  Bank  Quicksilver 
owner  of  land  on  which  there  is  a  mortgage  to  Mining  Company  ":  Id.  On  a  second  appeal 
the  reffents  of  the  university  is  entitled  to  in  this  case,  it  was  hdd,  however,  that  such  an 
have  the  amount  of  the  mortgage  deducted,  assessment  was  sufficient  to  indicate  that  the 
notwithstanding  such  amount,  as  an  interest  of  assessment  was  to  the  Sulphur  Bank  Quick- 
the  state  will  not  otherwise  be  taxed:  Smith  v.  silver  Mining  Company:  Lake  Ccunty  v.  8uU 
Keage,  decided  December  31, 1888  (unreported),  fkur  Bank  Q.  I£.  Co.,  68  Id.  14. 
following  People  v.^oarc{<//9ifpemtor^  77  CaL  Descriptioii  of  land. — Under  this  and 
136.  section  3628  of  the  Political  Code,  it  is  suffi- 
cient, in  an  assessment  of  a  tract  of  land,  to 

8628.  AttMomie&t,  how  and  to  whom  describe  it  by  stating  the  coogressaonal  subdi- 
made.  — Tax  proceedings  are  in  imfitum,  and  visions  contained  in  it:  Lake  County  v.  Sidphir 
to  be  valid  must  be  in  strict  accordance  with  Bank  Q.  AT.  Cb.,  66  CaL  17.  But  the  descrip- 
the  statute.  Without  an  assessment,  all  subse-  tlon,  "  a  tract  of  land  entered  by  Frazier  in  seo- 
quent  proceedings  are  nullities;  and  in  making  tion  1^  township  13,  range  7,'*  is  void:  Id. 
the  assessment,  the  provisions  of  the  statute  The  description  of  real  property  in  an  nBBOBB 
under  which  it  is  to  be  made  must  be  observed  ment  as  the  "  west  fractional  half  and  south- 
with  particularity:  Lake  County  v.  Sulphur  east  quarter  of  (mine)  section  5,  township  13, 
Bank  QuieksUoer  Mining  Co.,  66  CaL  17.  An  range  7,  436  acres,  all  of  fractional  section  6^ 
assessment  of  land  in  the  name  of  a  deceased  township  13,  range  7,  133  acres,"  is  sufficients 
person,  made  prior  to  the  amendment  of  March  It  is  in  effect  a  statement  that  all  of  the  sub- 
22,  1880,  to  this  section,  is  void:  Pearson  v.  divisions  are  a  mine:  Id. 

Creed,  69  Id.  538.  A  tax  deed,  based  upon  an  Town  lots. —  Under  this  section  town  lots 
assessment  of  Land  not  made  to  the  true  owner,  must  be  separately  Listed  and  valued  for  pur- 
he  being  known,  but  to  a  person  who  had  uo  poses  of  assessment,  according  to  the  system 
title  thereto,  is  void:  Klumpte  v.  Baker,  68  Id.  of  numbering  obtaining  in  such  towns;  and  an 
559.  ^  So  also  a  tax  deed  is  void,  and  conveys  assessment  of  several  lots  as  one  undivided 
no  title,  if  it  recites  that  the  assessment  on  parcel  is  void,  if  the  owner  thereof  did  not  re- 
which  it  is  founded  was  made  to  unknown  turn  them  to  the  assessor  as  a  whole,  and  did 
owners,  and  to  all  owners  and  claimants  not  refuse  to  make  a  return:  Cadwalder  v. 
known  and  unknown:  WiUon  v.  Atkinson,  68  Nash,  73  CaL  43;  see  also  People  v.  Clunie,  60 
Id.  690.  Id.  604. 

Mortgage. — An  assessment  which  describes 

8629.  Statement.  —  For  the  purposes  of  the  property  assesaecl  as  consisting  of  a  mort- 
this  section  and  section  3630  of  the  Political  gage  upon  certain  described  real  estate,  being 
Code,  the  superintendent  of  a  mining  company  the  mortgaged  premises,  is  an  assessment  <S 
is  equivalent  to  the  managing  agent,  and  may  such  real  estate,  and  not  merely  an  assessment 
be  required  to  furnish  the  assessor  with  a  list  of  the  mortgage:  Doland  v.  Mooney,  72  CaL 
of  the  property  of  the  company  for  taxation,  34. 

and  where  the  description  of  the  property  in       Dollar-mark. — The  abbreviation  "  Dolls.  ** 
the  assessment  is  taken  from  such  list,   the  is  equivalent  to  the  word  "dollars "in anas- 
company  will  be  estopped,  in  an  action  to  col-  sessment  for  taxes:  SaUshury  v.  Shirley,  66  CaL 
lect  the  tax,  from  questioning  the  sufficiency  223. 
of  the  description:  Lake  County  v.   Sulphur 

Bank  Quieknlver  Mining  Co.,  68  Cal.  14.    The       865d.    Time  of  assessment.  —  Sections 

assessor  may  demand  of  a  warehouseman,  who  15  and  17  of  a  charter,  authorizing  the  city 

has  in  his  possession  personal  property  of  an-  council  to  annually  assess,   levy,  and  coUect 

other  subject  to  taxation,  the  name  of  the  taxes  upon  all  taxable  property  within  the 

owner,  and  a  description  of  the  property.    If  city,  and  requiring  the  city  assessor  to  pre- 

this  be  refused,  it  is  the  duty  of  the  assessor  pare  a  list  of  such  property  between  the  first 

to  note  the  refusal  upon  the  assessment-book,  day  of  January  and  the  first  Monday  of  April 

and  make  an  estimate  of  the  value  of  the  prop-  of  each  year,  were  not  repealed  by  section  8  of 

erty:  Bode  v.  HoUz,  65  Id.  106.  article  13  of  the  constitution  of  1879,  providing 

that  the  legislature  shall  by  law  req[uire  each 

^  8682.    Coixrt  cannot  order  modiflca-  tax-payer  to  annually  make  and  deliver  to  the 

tion  of  assessment.  —  Where  the  duties  of  county  assessor  a  sUitement  of  the  property 

an  assessor  with  respect  to  a  particular  as-  owned  by  him,  or  in  his  possession,  or  under 

sessment  have  ceased,  a  court  nas  no  power  his  control,  at  12  o'clock,  M.,  on  the  first  Mon- 

to  authorize  him  to  amend,  alter,  or  modify  day  in  March;  and  an  assessment  of  a  mort- 

the  assessment:   Johnson  v.  Malloy,  74  Ced.  gage  made  in  conformity  with  such  provisions 

430.  of  the  charter  is  not  invalid,  although  the  mort- 

Sge  was  not  executed  until  after  the  first 
onday  in  March:  City  qf  Stockton  v.  Western 

tbe  name  of  the  owner  in  an  assessment  of  real  F.  db  M.  Ins.  Co,,  73  Cal.  621. 
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3666.   Meeting  of  board  of  equalization — Assessment  of  railroads. 

Sec.  3665.  The  state  board  of  equalization  mast  meet  at  the  state  capitol 
on  the  first  Monday  in  August,  and  continue  in  open  session  from  day  to  day, 
Sundays  excepted,  until  the  third  Monday  in  August.  At  such  meeting,  the 
board  must  assess  the  franchise,  roadway,  road-bed,  rails,  and  rolling  stock  of 
all  railroads  operated  in  more  than  one  county;  but  franchises  derived  from 
the  United  States  shall  not  be  assessed.  Assessment  must  be  made  to  the 
corporation,  person,  or  association  of  persons  owning  the  same.  The  depots, 
stations,  shops,  and  buildings,  erected  upon  the  space  covered  by  the  right  of 
way,  and  all  other  property  owned  by  such  person,  corporation,  or  association 
of  persons,  are  assessed  by  the  assessor  of  the  county  wherein  they  are  situ- 
ate. Within  twenty  days  after  the  third  Monday  of  August,  the  board  must 
apportion  the  total  assessment  of  the  franchise,  roadway,  road-bed,  rails,  and 
rolling  stock  of  each  railway  to  the  counties  or  cities  and  counties  in  which 
such  railway  is  located,  in  proportion  to  the  number  of  miles  of  railway  laid 
in  such  counties  and  cities  and  counties.  The  board  must  also,  within  said 
time,  transmit  by  mail  to  the  county  auditor  of  each  county  or  city  and 
county,  to  which  such  apportionment  shall  have  been  made,  a  statement 
showing  the  length  of  the  main  track  of  such  railway  within  the  county  or 
city  and  county,  with  a  description  of  the  said  track  within  the  county  or 
city  and  county,  including  the  right  of  way  by  metes  and  bounds,  or  other 
description  sufficient  for  identification,  the  assessed  value  per  mile  of  the 
same  as  fixed  by  a  pro  rata  distribution  per  mile  of  the  assesed  value  of  the 
whole  franchise,  roadway,  road-bed,  rails,  and  rolling  stock  of  such  railway 
within  the  state,  and  the  amount  apportioned  to  the  county  or  city  and 
county.  The  auditor  must  enter  the  statement  on  the  assessment  roll  or 
book  of  the  county  or  city  and  county,  and  where  the  county  is  divided  into 
assessorial  townships  or  districts,  then  on  the  roll  or  book  of  any  township 
or  district  he  may  select,  and  enter  the  amount  of  the  assessment  appor- 
tioned to  the  county  or  city  and  county  in  the  column  of  the  assessment 
book  or  roll,  as  aforesaid,  which  shows  the  total  value  of  all  property  for 
taxation,  either  of  the  county,  citj  and  county,  or  such  township  or  district. 
On  the  first  Monday  in  October,  the  board  of  supervisors  must  make,  and 
cause  to  be  entered  in  the  proper  record-book,  an  order  stating  and  declaring 
the  length  of  main  track  of  the  railway  assessed  by  the  state  board  of  equal- 
ization within  the  county,  the  assessed  value  per  mile  of  such  railway,  the 
number  of  miles  of  track,  and  the  assessed  value  of  such  railway  lying  in 
each  cit^,  town,  township,  school,  and  road  district,  or  lesser  taxing  district 
in  the  county  or  city  and  county  through  which  such  railway  runs,  as  fixed 
by  the  state  board  of  equalization,  which  shall  constitute  the  assessment 
value  of  said  property  for  taxable  purposes  in  such  city,  town,  township, 
school,  road,  or  other  district;  and  the  clerk  of  the  board  of  supervisors  must 
transmit  a  copy  of  each  order  or  equalization  to  the  city  council  or  trustees, 
or  other  legislative  body  of  incorporated  cities  or  towns,  the  trustees  of  each 
school  district,  and  the  authorized  authorities  of  other  taxation  districts 
through  which  such  railway  runs.  All  such  railway  property  shall  be  taxa- 
able  upon  said  assessment  at  the  same  rates,  by  the  same  officers,  and  for 
the  same  purposes,  as  the  property  of  individuals  within  such  city,  town, 
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township,  school,  road,  and  lesser  taxation  districts,  respectively.  If  the 
owner  of  a  railway  assessed  by  the  state  board  of  equalization  is  dissatisfied 
with  the  assessment  made  by  the  board,  such  owner  may,  at  the  meeting  of 
the  board  under  the  provisions  of  section  three  thousand  six  hundred  and 
ninety-two  of  the  Political  Code,  between  the  third  Monday  in  August  and 
the  third  Monday  in  September,  apply  to  the  board  to  have  the  same  cor- 
rected in  any  particular,  and  the  board  may  correct  and  increase  or  lower 
the  assessment  made  by  it,  so  as  to  equalize  the  same  with  the  assessment  of 
other  property  in  the  state.  If  the  board  shall  increase  or  lower  any  assess- 
ment previously  made  by  it,  it  must  make  a  statement  to  the  county  auditor 
of  the  county  affected  by  the  change  in  the  assessment  of  the  change  made; 
and  the  auditor  must  note  such  change  upon  the  assessment  book  or  roll  of 
the  county  as  directed  by  the  board.  [Amendment  approved  March  19y  1889; 
Statutes  amd  Amendments  1889^  $49.'] 

Noras  07  DaoiaiONS  Appligabli  to  SionoNs  3674-9092. 

8074.    Failaxe  to  retom  statement.       8699.    Baleing  or  lowering  nwoM 

— A  property  owner  who,  upon  demand  made  meat  roU.  — The  state  board  of  eqnaluatioD 

by  the  asseBsor,  refaaea  to  give  nnder  oath  a  has  power  to  increase  or  lower  the  assessment 

statement  of  his  assessable  property,  cannot  roU  of  a  oonnty  so  as  to  affect  taxes  for  county 

have  the  valuations  of  the  assessor  reduced  purposes:  Baldwin  v,  ElSs,  68  Cal.  495.    The 

by  the  county  board  of  equalization     OoDse-  action  of  the  state  board  of  equalization,  in 

quently,  any  irregularity  as  to  the  time  of  raising  the  assessment  roll  of  a  county,  under 

meetinff  of  the  board  cannot  be  taken  advan-  section  9  of  article  13  of  the  constitution,  oper- 

tage  of  oy  him  as  a  defense  to  an  action  to  re-  ates  upon  mortgage  assessments;  Schroeder  v. 

cover  the  taxes  levied  against  him:  Modoc  Co.  Brady,  66  Id.  212. 
y.  OhurchiO,  75  CaL  172. 

3702.  Appropriation  —  Traveling  expenses  of  board  of  equalization. 

Sec.  3702.  The  members  of  the  board  are  entitled  to  their  actual  travel- 
ing expenses,  and  for  contingent  clerical  assistance  while  traveling,  incurred 
by  them  in  the  discharge  of  their  duties,  the  amount  to  be  audited  and 
allowed  by  the  board  of  examiners;  and  the  sum  of  five  thousand  dollars  for 
each  fiscal  year  is  hereby  continuously  appropriated  out  of  the  general  fund 
of  the  state  treasury  to  pay  the  same.  Th^  secretary  of  state  must  assign  an 
office  for  the  board  in  the  state  capitol,  in  which  must  be  transacted  all  its 
business,  except  as  it  in  its  nature  must  be  .transacted  elsewhere.  He  must 
supply  it  with  stationery,  fuel,  and  light,  and  the  superintendent  of  state 
printing  must  execute  its  orders  for  printing.  [Amendment  approved  March 
8f  1887;  Statutes  and  Amendments  1887^  56.] 

S71S.    Tax  levy. 

Sec.  3713.  The  state  board  of  equalization  must,  for  state  purposes,  for 
the  forty-first  and  forty-second  fiscal  years,  fix  such  an  ad  valorem  rate  of 
taxation  upon  each  one  hundred  dollars  in  value  of  taxable  property  of  this 
state  as,  after  allowing  twelve  per  cent  for  delinquencies  in  and  costs  of  col- 
lection of  taxes  as  provided  in  section  three  thousand  six  hundred  and  ninety- 
six  of  the  Political  Code,  will  raise  for  the  forty-first  fiscal  year, — 

First — For  the  general  fund,  four  million  eight  hundred  and  twenty-two 
thousand  nine  hundred  and  seventy  dollars. 

Second — For  the  school  fund,  one  million  eight  hundred  and  ninety-three 
thousand  five  hundred  dollars. 

Third — For  the  grammar  school  course  fund,  seventy-five  thousand  dol- 
lars. 
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Fourth — For  the  interest  and  sinking  fund,  two  hundred  thousand  dollars. 

And  for  the  forty-second  fiscal  year, — 

First  —  For  the  general  fund,  three  million  one  hundred  and  ninety-nine 
thousand  and  forty  dollars. 

Second — For  the  school  fund,  one  million  eight  hundred  and  ninety-three 
thousand  five  hundred  dollars. 

I%ird — F(Nr  the  grammar  school  course  fund,  seventy-five  thousand  dol- 
lars. 

Fowrth — For  the  interest  and  sinking  fund,  two  hundred  thousand  dollars. 

Fifth — For  the  special  Mendocino  insane  asylum  fund,  one  hundred  and 
seventy-five  thousand  dollars.  [Amendmmt  approved  March  19^  1889;  Stat- 
vJtes  and  AmendnJnts  1889 ^  846.} 

Theorij^aalaeetidVwas  also  amended  in  1887;  Statates  1887,  16L  That  amendment  read 
as  follows: — 

Board  qfequalkcUhtt  to  fix  ad  valorem  tax. 

The  state  board  of  eqnaliaatioD  most,  for  state  parposes,  for  the  thirty-ninth  and  fortieth 
fiscal  yean,  and  for  the  deficiencies  that  have  accrned  during  the  thirty-seventh  and  thirty- 
eighth  fiscal  years,  fix  snch  an  ad  valorem  rate  of  taxation  upon  each  one  hundred  dollars  m 
▼alne  of  taxable  property  of  this  state  as,  after  allowing  twelve  per  cent  for  delinquencies  in 
and  costs  of  collection  of  taxes,  as  provided  in  section  three  thousand  six  hundred  and  ninety- 
six  of  the  Political  Code,  will  raise  for  the  thirty -ninth  fiscal  year,  — 

Firdi — For  the  general  fund,  three  million  two  hundred  and  twentv-five  thousand  dollars. 

Second — For  the  school  fund,  one  million  six  hundred  thousand  dollars. 

Third — For  the  interest  and  sinking  fund,  two  hundred  thousand  dollars. 

And  for  the  fortieth  fiscal  year,  — 

Firei — For  the  general  fund,  two  million  eight  hundred  and  fourteen  thousand  dollars. 

Second — For  the  school  fund,  one  million  eight  hundred  thousand  dollars. 

Third— Tot  the  interest  and  sinking  fund,  two  hundred  thousand  dollars. 

Notes  of  Decisions  Apflioablb  to  Section  3713. 

Validityof  levy.  — Section  9  of  the  act  of  nicipal  taxes:  People  v.  OZunis,  70  OaL  604. 

March  18,  1874,  authorizing  an  assessment  for  This  revenue  act,  so  far  as  its  operation  as 

taxes  in  the  city  and  county  of  San  Francisco,  a  general  law  is  oonoemed,  was  repealed  by 

after  the  time  within  which  the  board  of  su-  section  18  of  the  Political  Code;  but  so  far 

pervisors  can  meet  for  the  purpose  of  equaliza-  as  it  was  incorporated   into  tSad.   became  a 

tion,  violates  both  the  state  constitution  and  part  of  the  charter  of  the  city  of  Sacramento, 

the  fonrteenth  amendment  to  the  constitution  it  was  continued  in  force:  Id.    The  act  of 

of  the  United  States,  and  its  validity  may  be  March  25,  1872,  providing  for  the  redemption 

attacked  even  by  one  who  has  failed  to  furnish  of  the  funded  indebtedness  of  the  city  of  Sac- 

the  statement  required  by  section  3629  of  the  ramento,  and  requiring  the  board  of  trustees 

Political  Code:  People  v.  PiUsburg  B,  JR.  Co,^  of  the  city  to  levy  a  tax  for  ^uch  purpose  in 

67  Cal.  625.    The  board  of  supervisors  of  Lake  accordance  with  tne  written  request  made  to 

Oounty  duly  adopted  an  order  which  recited  them  by  the  board  of  commissioners  created 

"that  they  have  this  day  fixed  the  rate  of  by  the  act,  was  not  repealed  by  article  22,  sec- 

connty  and  district  tax  to  be  levied  and  col-  tion  1,  of  the  constitution.    The  act,  having 

lected  upon  each  one  hundred  dollars  of  the  been  jMused  prior  to  the  adoption  of  the  oon- 

assessed  valuation  of  the  county,  etc.,  ....  stitution,  is  not  inconsistent  with  section  13 

as  follows:  state  fund,  .64;  general  county  fund,  of  article  1 1  thereof,  prohibiting  the  legislature 

.'40,  etc.;  ....  total  state,  county,  and  dis-  from  delegating  to  a  special  commission  any 

trict  tax,  1880-81,  $2.75."    It  was  held  that  power  to  levy  taxes  or  assessments,  or  to  per- 

the  order  was  snfiBicient,  and  that  the  omission  form  any  municipal  functions:  Board  qfvcm- 

of  the  word  '*  cents  "  from  the  various  items  of  mieeionera  qf  the  Funded  Debt  SkiJang  Fund  qf 

the  levy  did  not  invalidate  it:  Lake  County  v.  the  City  of  Sacramento  v.  Board  qf  Trustees  qf 

Svhhur  Banks  Q,  JU.  Co,,  66  Id.  17.  the  City  qf  Sacramento,  71  Cal.  810.     A  writ  of 

Bacramento.  — Under  the  act  of  April  25,  mandate  will  lie  at  the  instance  of  the  board 

1863,  incorporating  the  city  of  Sacramento,  the  of  commissioners  to  compel  the  board  of  trus- 

revenue  act  of  May  17,  1861,  became  a  part  of  tees  to  levy  a  tax  in  accordance  with  the  writ- 

the  city  charter,  so  far  as  concerned  the  mode  ten  request  of  the  commissioners:  Id. 
of  assessing,  levying,  and  collecting  the  mn- 

8747.     Taxes  in  San  Franciscoy  where  paid. 

Sec.  3747.  In  the  city  and  county  of  San  Francisco,  the  notice  must 
specify  the  office  of  the  collector  as  the  place  where  taxes  may  be  paid. 
lAmendrnent  approved  March  16^  1889;  Statutes  and  Amendments  1889 y  217.} 
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8748.     Cowdy  taxes,  tbhere  paid. 

Seo.  3748.  In  all  other  counties,  the  taxes  must  be  paid  at  the  office  of  the 
collector,  unless  the  board  of  supervisors,  by  order  made  on  or  before  the  first 
Monday  in  October,  direct  that  the  taxes  must  be  collected  in  the  several 
townships  of  the  county,  or  in  either  thereof,  or  in  any  municipal  corporation  in 
said  county,  in  which  case  the  notice  by  the  collector  must  specify  a  time  and 
place  within  any  township  or  municipal  corporation  named  in  such  order, 
when  and  where  the  collector  will  attend  to  receive  the  payment  of  taxes* 
[Amendment  approved  March  16, 1889;  Statutes  and  Ameridmsnta  1889,  i^l?.} 

KoTBS  OF  bsoiaiONS  Afpijgablx  to  Sbotions  3756-3765. 

8756.  Tixiiie  of  delinquency  miut  be  aocraed:  CfUy  and  Oowihf  qf  San  Franeueo  ▼. 
fixed.  —Under  the  act  of  March  13,  1883,  a  Lutdng,  73  Id.  610.  * 
tax  levied  for  municipal  porpoees  does  not  be-  Form  of  complaJK.  —  The  legialatore 
oome  delinquent,  and  an  action  for  its  recov-  had  flower,  prior  to  toP  adoption  of  the  con- 
ery  cannot  oe  maintained,  until  the  board  of  stitution  of  1879,  to  prescribe  the  form  of  the 
|j  trustees  has  b^  ordinance  fixed  the  time  when    complaint  to  be  nsea  in  an  action  for  the  col- 

it  it  must  be  paid:  Toumqf  Dixon  y,  Ma^es^  72    lection  of  delinquent  city  taxes  authorized  to 

Cad.  166.  be  levied  and  assessed  under  the  charter  of  the 

city:  Ciiy  qfStoekUm  v.  Western  Fire  and  Ma- 

8761.  See  BuUe  Co.  v.  Morgan,  76  CaL  1.    rine  Tna.  Co,,  73  Cal.  621.    Section  21  of  the 

charter  of   the  city  of   Stockton,  approved 

8762.  Tax  collector's  fees. — A  tax  March  27,  1872,  prescribing  a  general  form  of 
collector  of  a  (bounty  is  entitled  to  the  com-  complaint  to  be  used  in  aU  actions  for  the  col- 
missions  or  fees  allowed  by  law  only  for  taxes  lection  of  city  taxes  authorised  to  be  assessed 
collected  by  himself ;  he  cannot  be  allowed  and  levied  under  that  charter,  is  not  obnoxious 
commissions  for  taxes  recovered  in  an  action  to  anything  contained  in  section  6,  article  11, 

ijj  brought  by  the  district  attorney  on  behalf  of  of  the  constitution  of  1879,  and  is  still  in  force: 

the  county:  Boggs  v.  Placer  Oountjf,  65  CaL  Id. 

561.  Bvidenoe. — In  an  action  by  a  county  to 

recover  state  and  county  taxes,  tne  assessment 

8765.    Action  for  delinquent  taxes —  roll,  in  the  form  prescribed  by  law,  is  prima 

Time. — The  district  attorney  is  not  author-  /ade  evidence  of  the  plaintiff's  right  to  re- 

ized  to  institute  an  action  for  the  collection  of  oover:  Modoc  County  v.  Churc/iiU,  75  CaL  172. 

delinquent  taxes  before  the  certification  of  the  And  where  a  duplicate  assessment  roll  has 

delinquent  list:  San  Diego  Co.  v.  California  8.  been  dispensed  with  by  order  of  the  board  of 

P.  P,  P.  Co.,  65  Cal.  282.     An  action  brought  supervisors,  the  original    assessment   roll  is 

by  the  city  and  county  of  San  Francisco,  under  prima  fade  evidence  of  the  plaintiff's  right 

the  act  of  April  23,  1880,  to  recover  a  personal  to  recover,  in  an  action  to  collect  a  tax:  Lake 

judgment  for  delinquent  taxes,  is  not  an  action  County  v.  Sulphur  Banks  Q.  M.  Co.,  66  Id.  17. 

I  on  a  judgment  or  to  foreclose  a  lien,  within        Judgment.  — In  an  action  by  a  county  to 

1  the  meanmg  of  sections  3716  and  3717  of  the  recover  a  tax,  the  judgment  should  distinguish 

'  Political  Code.    Such  an  action  is  barred  by  between  the  amounts  due  the  state  and  county 

!  by  the  statute  ot  limitation's  when  commenced  respectively:  Lake  Countu  v.  Sulphur  Banks  Q. 

more  than  seven  years  after  the  cause  of  action  M.  Co.,  66  CaL  17;  68  Id.  14. 

8768.   Tima  and  place  of  sale. 

Sbc.  3768.  The  time  of  sale  must  not  be  less  than  twenty-one  nor  more 
than  twenty-eight  days  from  the  first  publication,  and  the  place  must  be  in 
or  in  front  of  the  court-house  or  the  tax-collector's  office,  as  the  board  of 
supervisors  may  by  resolution  direct,  for  all  state  and  county  taxes;  and 
for  all  other  taxes,  in  front  of  the  tax  collector's  office,  in  their  respective 
towns,  cities,  and  local  districts.  [Amendment  approved  March  16,  1887; 
Statutes  and  Amendments  1887,  167;  to  take  effect  and  he  in  force  from  and 
after  its  paesageJ\ 

Notes  oir  Decisions  Apfligablb  to  SBoriOMs  3770-3803. 

8770.    Illegal  charges.  —  On  a  sale  for  made,  are  illeffal  charges,  and  fatal  to  the  va- 

taxes  levied  under  the  act  of  April  15,  1880,  lidity  of  the  ssde:  Axtdl  v.  Oerlach,  67  Cal.  485. 

providing  for  the  protection  of  lands  subject  to  In  such  a  case,  the  execution  of  a  deed  to  the 

overflow,  an  item  of  fifty  cents  for  the  cost  of  purchaser  will  1)e  restrained  b^  injunction,  for 

Ereparing  the  delinquent  list,  and  an  item  of  the  reason  that  the    items   included  in  the 

f^  cents  for  the  cost  of  the  certificate  of  sale,  amount  for  which  the  sale  was  made  are  not 

included  in  the  amount  for  which  the  sale  was  required  to  be  specified  therein:  Id. 
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8771.  Validity  of  sale. — A  tax  sale  for  executed  to  her  crantor.  There  was  no  evi- 
an  amouni  in  excess  of  what  is  lawfully  charge-  denoe  or  offer  to  show  that  either  the  defend- 
ahle  is  without  jurisdiction  and  void:  Boston  ant  or  her  grantor  entered  under  the  deed,  or 
Tunnel  Co.  v.  McKenzie,  67  CaL  485.  Thns  a  continued  to  hold  adverse  possession  there- 
sale  for  one  dollar  in  excess  of  the  amount  an-  under.  It  was  held  that  the  deed  was  inad- 
thorized  hy  law  is  void:  Axtell  v.  OerJach,  67  missihle  to  extend  the  limits  of  an  adverse 
Id.  483.  Under  the  statutes  of  1861  and  1862;  possession:  Wilson  v.  AOtMon,  68  Cal.  690. 
a  sale  of  land  for  taxes  to  the  highest  bidder.  In  such  a  case,  the  tax  deed  being  void,  the 
instead  of  to  the  person  who  would  take  the  defendant  cannot  rely  on  the  assessment  as 
least  quantity  of  the  land  and  pay  the  judg-  translative  of  the  title:  Id. 
ment  and  all  costs,  is  void:  Eqmolds  v.  Lineoln, 

71  Id.  183.  8786.    Bedtala in  tax  deed.— Recitals 

in  a  tax  deed  contrary  to  those  in  the  return  of 

8785.   Invalidity  of  deed.  —  A  tax  deed  sale  cannot  be  reflnwded,  and  invalidate  the 

which  recites  that  the  tax  collector  offered  the  deed:  Seynolda  v.  Lincoln,  71  OaL  183. 
land  on  which  the  tax  was  levied  for  sale  as 

one  parcel,  instead  of  offering  it  to  the  person  8808.    Intereet.  —This  section  allowa  in- 

wfao  would  take  the  least  quantitv  and  pay  terest  at  two  per  cent  per  month  onl^  on  the 

the  tax,  is  void:  Fiink  v.  Hoe,  70  Cal.  298.  As-  delinquent  taxes  mentioned  in  the  sections  im- 

Burning  that  a  tax-deed  when  executed  would  mediately  preoeding^  which  remain  unpaid  un- 

show  the  invalidity  of  the  sale,  the  owner  of  til  the  third  Monday  of  March:  LaJx  County  t, 

the  land  may  maintain  an  action  to  quiet  his  Sulphur  Bank  Q,  M.  Cb.,  66  CaL  17.    This  case 

title  and  cancel  the  certificate  to  the  purchaser,  was  approved  in  68  Id.  14.    In  an  action  to 

and  a  judgment  granting  such  relief,  and  also  recover  delinqnent  taxes,  brought  under  sec- 

enjoinmg  the  execution  of  a  deed,  will  not  be  tion  3670  of  the  Political  Code  against  a  rail* 

reversed  because  the  deed  would  cast  no  cloud  road  oomjMuiy,  operated  in  more  than  one 

Ujpon  the  title:  Boston  Tunnel  Co.  v.  McKevsAe,  countv,  a  ju^nnent  in  favor  of  the  plaintiff 

67  Id.  485.    An  action  was  brought  to  recover  should  not  in(£ide  interest  on  the  taxes  at  the 

the  possession  of  land.    The  defendant  set  up  rate  of  two  per  cent  per  month  from  the  time 

the  defonse  of  an  adverse  possession  of  the  de-  of  the  delinquency.    Section  3803  of  the  Po- 

manded  premises  by  herself  and  her  grantor  litical  Code,  providing  for  the  recovery  of  sudi 

for  more  than  five  years  immediately  preced-  interest^  oid^  applies  to  the  taxes  mentioned 

ing  the  commencement  of  the  action,  and  on  in   the   sections    immediately  preceding  it: 

the  trial  introduced  in  evidence  in  support  People  v.  Ncslh  Pae*  Coast  B*  i,  Co.,  63  Id. 

thereof  a  void  tax  deed  of  the  land  in  question  651. 

3804.     Taxes  illegally  collected  to  he  refunded. 

Seo.  3804.  Any  taxes,  per  centum,  and  oostSi  paid  more  than  once,  or 
erroneously  or  illegally  collected,  may,  by  the  order  of  the  board  of  super- 
Tisors,  be  refunded  by  the  county  treasurer;  and  whenever  any  payments 
shall  have  been  made  to  the  state  treasurer  by  the  county  treasurer,  as  pro- 
vided for  by  sections  three  thousand  eight  hundred  and  sixty-five  and  three 
thousand  eight  hundred  and  sixty-six  of  this  code,  and  it  shall  afterwards 
appear  to  the  satisfaction  of  the  board  of  supervisors  that  a  portion  of  the 
moneys  so  paid  has  been  paid  more  than  once,  or  erroneously  or  illegally  col- 
lected, said  board  may  refund  such  portion  of  said  texas,  i>er  centum,  and 
costs  so  paid  to  the  state  treasury,  to  the  person  entitled  to  the  same,  out  of 
the  general  fund  in  the  county  treasury,  and  said  board  shall  thereupon  cer- 
tify to  the  state  controller  the  amount  of  such  taxes  paid  more  than  once,  or 
illegal  or  erroneous  tax,  p6r  centum,  and  costs  so  collected  and  refunded; 
and  thereupon  said  controller  shall  draw  his  warrant  upon  the  state  treasurer, 
in  favor  of  the  treasurer  of  said  county,  for  the  amount  so  certified  to  him, 
and  said  treasurer  shall  pay  said  warrant  as  in  other  cases.  [Amendment 
approved  March  19y  1889;  Statutes  and  AmendrMiUs  1889 j  347;  to  tale  effect  at 
once  upon  its  passage  and  approval.'] 

NoTxs  OF  DsoiBioHs  Affligablb  to  Sbotion  3804. 

Taxes— Voluntary  payment— Action  Board  of  snpervisors—Powertoreftmd 

to  recover.  —Aa  action  cannot  be  maintained  illegal  tax — Mandamus.  —The  power  to 

to  recover  back  money  voluntarily  paid  in  satis-  refund  taxes  erroneously  or  illegally  coUected, 

faction  of  an  illegal  tax:  Younger  v.  Board  qf  conferred  upon  the  bourd  of  supervisors  of  a 

Supervisors  qf  Santa  Cruz  County,  68  CaL  241;  cmmtv  by  section  3804  of  the  Political  Code, 

Otimley  v.  Santa  Clara  County,  68  Id.  675;  is  judicial  in  its  nature,  and  not  ministerial; 

O'Brien  v.  Coktsa  County,  67  Id.  603.  and  a  writ  of  mandate  wiU  not  lie  against  the 
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board  to  compel  them  to  ezerciae  such  power  alleged  to  hare  been  illegally  collected  from  the 

in  a  particular  way:   Younger  v.  iSupervUors  qf  plaintiff  aa  taxes  must  aver  the  fact  of  the  de- 

Santa  Cruz  County,  68  Cal.  241.    The  complaint  lendant  being  sach  an  offioen  Baldwm  y.  ^Im$, 

in  an  action  against  a  tax  collector  in  his  of-  68  Id.  495. 
ficial  capacity  to  recover  an  amount  of  money 

3818.   Preferred  purchasers  for  lands  scld  to  state  for  taxes. 

Sec.  3818.  The  owner  in  fee,  at  the  time  of  Bale,  of  any  land  sold  to  the 
state  for  taxes,  or  his  heirs  or  assigns,  shall  be  preferred  parchaeers  of  the 
same  from  the  state  upon  payment  to  the  county  treasurer  of  all  taxes,  pen- 
alties, costs,  and  interest  appertaining  to  the  delinquency  and  sale  thereof 
together  with  all  taxes  since  levied  thereupon,  as  well  as  full  taxes  for  each 
subsequent  year,  upon  the  basis  of  the  assessed  value  of  said  land  in  the 
year  of  sale.  Upon  application  made  within  ten  years  after  the  sale  of  said 
land  for  taxes  to  the  county  auditor  by  any  of  the  parties  entitled  herein  to 
purchase  said  land,  he  shall  ascertain  the  total  amount  due  upon  said  land, 
certify  the  same  to  the  county  treasurer,  who  shall  receive  the  same,  giving 
his  receipt  therefor,  which  the  purchaser  shall  file  with  the  auditor,  who  shall 
issue  to  the  purchaser  a  certificate  reciting  these  facts  to  the  state  controller, 
and  a  duplicate  thereof  to  the  surveyor-general;  and  the  surveyor-general, 
upon  notice  from  the  controller  of  the  receipt  of  such  certificate,  shall  there- 
upon issue  in  the  form  usual  for  conveyances  of  land  a  patent  from  the  state 
to  the  party  purchasing  the  same  as  named  in  the  certificate  from  the  county 
auditor,  which  patent  shall  be  signed  by  the  governor,  and  countersigned, 
with  the  great  seal  of  the  state  attached,  by  the  secretary  of  state,  which 
shall  convey  in  fee  to  the  purchaser  the  title  of  said  land.  The  surveyor- 
general  and  the  secretary  of  state,  before  delivering  said  patent,  shall  charge 
and  receive  the  fees  usual  in  like  conveyances  issued  by  them.  The  surveyor- 
general  and  the  controller  shall  each  prepare  a  record-book  in  which  shall 
be  recorded  all  purchases  from  the  state  under  the  provisions  of  this  act, 
giving,— 

First — The  name  of  the  purchaser. 

Second — The  description  of  tbe  land. 

Third — The  name  of  the  eounty  in  which  the  same  is  situated. 

Fourth — The  year  or  years  of  delinquency  and  sale. 

Fifth — The  amount  paid  for  each  year. 

Sixth — The  total  amount  of  the  purchase. 

Seventh — The  date  of  the  issuance  of  the  patent.  Said  patent,  when  issued, 
shall  be  recorded  in  the  office  of  the  county  recorder,  at  the  expense  of  the 
purchaser.  [New  section  approved  March  29y  1889;  Statutes  and  Amendments 
1889,  SS8.] 

NoTBS  OF  Dbcibions  AFPLiOABLis  TO  Sbotions  3820-3866. 

88d0.    Biscretion  of  aoaossor  caiuiot  urer:  CowUjfo/San  Mateo  y.  Moloney,  71  CaL 

be  reviewed. —  Under  thia  section,  the  tax  205. 
aaseasor  has  power  to  enforce  the  collection  of 

taxes  aaseaaed  on  personal  property  against  8865.    Ko&ey  received  by  attomey- 

snoh  property,  whenever  in  his  opinion  the  general   on  acootuit. — Applications  were 

lien  npon  the  real  property  is  insufficient  to  made  for  writs  of  mandate  to  compel  the  re- 

secore  payment  of  the  taxes  npon  the  real  and  spondent'John  P.  Dunn,  aa  state  controller,  to 

personal  property;  and  the  jndgment  or  opin-  certify,  and  the  respondent  D.  J.  Onllahan,  as 

ion  which  the  assessor  formed,  and  upon  which  state  treasurer,  to  receive  into  the  state  treas- 

he  acted  in  exercising  the  power,  cannot  be  re-  ury,  certain  sums  of  money  in  the  possession  of 

▼iewed  by  the  courts,  after  he  has  collected  the  respondent  MarshalL    The  money  in  ques* 

and  paid  over  the  taxes  to  the  connty  treas-  tion  was  collected  by  him,  as  attorney-general^ 
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in  certain  actions  bronght  by  the  state  to  recover  conrt.   It  was  held  that  the  validity  of  the  jud^- 

delinquent  taxes.    The  actions  were  originally  ment  and  orders  could  not  be  reviewed  in  this 

brought  in  the  state  courts,  and  were  properly  proceeding:   Cotinty  qf  San  Maieo  v.  Onllahan, 

transferred  therefrom  to  l^e  circuit  court  of  Rooney  v.  MarahaU,  69  CaL  647;  and  held  fur- 

the  United  States.     The  money  was  paid  to  ther,  that  the  money  received  by  the  attomey- 

Ihe  attorney-general  by  the  defendants  in  such  general,  although  less  in  amount  than  that  sued 

actions,  on  account  of  the  taxes  sued  for,  in  for,  was  a  part  of  the  revenue  of  the  state, 

pursuance  of    a    stipulation    of   the  parties,  and  should  oe  paid  and  received  into  the  state 

and  the  judgment  and  orders  of  the  circuit  treasury:  Id. 

8909.   Defining  boundaries  of  Del  Norte  County, 

Sec.  3909.  Situated  in  the  northwest  corner  of  the  state  of  California, 
beginning  at  a  point  in  the  Pacific  Ocean,  on  the  forty-second  parallel  of 
north  latitude,  three  miles  from  shore,  being  on  the  southern  line  of  Oregon; 
thence  running  southerly,  three  miles  from  ocean  shore,  to  a  point  on  the 
northern  line  of  Humboldt  County,  one  mile  south  of  the  mouth  of  Klamath 
River;  thence  easterly,  along  the  northern  boundary  of  Humboldt  County, 
to  the  summit  of  a  spur  of  the  Siskiyou  range  of  mountains;  thence  north- 
erly, following  the  summit  of  said  spur  of  the  Siskiyou  range  of  mountains, 
to  the  forty-second  parallel  of  north  latitude;  thence  due  west  to  the  place 
of  beginning.  [Amendment  approved  March  11, 1887;  Statutes  and  Artkend- 
menta  1887,  106;  to  be  in  force  from  and  after  its  parage,] 

The  following  section  also  formed  part  of  the  act  amending  sections  3909  and  3913  of  the 
Political  Code. 
Appoint  commiaskmer  —  Dutiea. 

DEC.  3.  As  soon  as  practicable  after  the  passage  of  this  act,  the  board  of  supervisors  of  Bel 
Norte  County  and  the  board  of  supervisors  of  Siskiyou  County  shall  each  appoint  a  oommis- 
sioner,  whose  duty  it  shall  be  to  meet  at  the  county  seat  of  Del  Norte  County  on  the  first  Mon- 
day of  July,  eighteen  hundred  and  eighty-seven,  or  as  soon  as  practicable  thereafter,  and 
proceed  to  ascertain  the  indebtedness  of  Del  Norte  County  at  the  date  of  the  passage  of  tins 
act.  When  the  amount  of  such  indebtedness  is  ascertained,  they  shaU  determine  what  portion 
thereof  shsdl  be  paid  by  Siskiyou  County,  upon  the  following  l>asis,  viz. :  taking,  first,  the  as- 
sessed value  of  adl  the  property  in  Del  Norte  County,  as  appears  from  the  assessment  roll  of 
eighteen  hundred  and  eighty-six;  second,  taking  the  assessea  value  of  all  the  property  esti- 
mated or  being  in  that  portion  of  Del  Norte  County  by  this  act  annexed  to  Siskiyou  County,  — 
and  the  amount  to  be  paid  to  Del  Norte  County  by  Siskiyou  County  shall  be  that  proportion 
of  the  whole  debt  of  Del  Norte  County  that  the  assessed  value  of  the  property  in  the  annexed 
territory  bears  to  the  assessed  value  of  all  the  property  of  Del  Norte  Coun^.  The  amount 
agreed  upon  as  a  just  proportion  to  be  paid  to  Del  Norte  County  by  Siskiyou  County  shall  be 
forthwith  forwarded  by  said  commissioners  to  the  board  of  supervisors  of  Siskiyou  County, 
who,  upon  the  receipt  of  the  same,  shall  order  the  auditor  of  said  county  to  draw  a  warrant 
upon  the  treaaurer  of  Siskiyou  County,  payable  out  of  the  general  fund,  in  favor  of  the  treas- 
urer of  Del  Norte  County,  for  the  amount  specified. 
Third  eommiBgioner, 

Sia  4.  Should  the  commissioners  herein  provided  for  be  unable  to  agree  in  respect  to  any 
of  the  matters  they  are  required  to  determine,  they  are  authorized  to  select  a  third  commis- 
sioner, who  shall  have  the  same  power  to  act  as  the  two  first  named,  and  the  decision  of  two  of 
said  commissioners  shall  be  conclusive  upon  all  questions  submitted.  The  compensation  of  said 
commissioners  shall  be  five  dollars  per  day  for  each  day  actually  devoted  to  the  performance  of 
the  duties  imposed  upon  them,  together  wiUi  all  necessary  traveling  expenses,  and  the  same 
shall  be  paid  by  Siskiyou  Coun^. 
Records  qfDel  Norte  County,  • 

Seo.  5.  On  the  demand  of  the  board  of  supervisors  of  Siskiyou  County,  the  recorder  of  Del 
Norte  County  shaU,  within  four  months  after  said  demand,  prepare  and  deliver  to  the  recorder 
of  Siskiyou  County  suitable  books  of  records,  containiiig  certified  copies  of  all  conveyances, 
and  all  other  writings  or  instruments  concerning  or  a&cting  land  and  real  estate  situated 
within  the  territoryoy  this  act  annexed  to  Siskiyou  County.  For  the  services  performed 
under  this  section,  the  county  of  Siskiyou  shall  pay  to  the  recorder  of  Del  Norte  County  such 
fees  as  are  now  allowed  him  by  law  for  similar  services;  and  the  board  of  supervisors  of  Siski- 
you County  are  hereby  required  to  order  the  auditor  of  said  county  to  draw  a  warrant  in  favor 
of  the  recorder  of  Del  Norte  County  upon  the  treasurer  of  Siskiyou  County,  for  the  amount  due, 
payable  out  of  the  general  fund  of  the  county;  and  upon  the  demand  of  the  board  of  supervisors 
of  Del  Norte  County,  the  board  of  supervisors  of  Siskiyou  County  shall  cause  to  be  forwarded  a 
certified  transcript  of  conveyances,  and  all  other  writings  or  instruments  concerning  or  affect- 
ing land  and  real  estate  situated  within  the  territory  by  this  act  annexed  to  Del  Norte  County, 
and  the  expenses  incurred  for  such  services  shall  be  paid  by  Siskiyou  County. 

Sbo.  6.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 
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3913.  Defining  houndaries  of  Siskiyou  County. 

Sec.  3913.  Commencing  on  the  northern  line  of  the  state  of  California, 
at  the  range  line  between  ranges  numbered  four  (4)  and  five  (5)  east  of 
Mount  Diablo  base  and  meridian;  thence  due  south  on  said  range  line  to  the 
northern  line  of  Shasta  County;  thence  westerly  along  the  northern  line  of 
Shasta  and  Trinity  counties  to  the  top  of  the  ridge  dividing  the  waters  of  the 
Salmon  and  its  tributaries  from  the  waters  that  flow  into  the  Klamath  and 
Trinity  rivers  and  their  tributaries,  to  where  the  Salmon  enters  the  Klamath 
River;  thence  westerly  on  a  direct  line  to  the  summit  of  the  spur  of  the  Sis- 
kiyou range  of  mountains;  thence  northeasterly,  following  the  southeasterly 
line  of  Del  Norte  County,  as  described  in  section  one  of  this  act,  to  the  forty- 
second  parallel  of  north  latitude;  thence  due  east  along  the  line  dividing  the 
states  of  Oregon  and  California,  to  the  place  of  beginning.  [Amendment  ap- 
proved March  11^  1887;  Statutes  and  Amendments  1887 ^  105;  to  be  in  farce 
from  and  after  its  passageJ] 

See  note  to  •ectioa  3909. 

3934.  Bawndary  of  Placer  Cov/nty. 

Seo.  3924.  Beginning  at  a  point  where  the  west  line  of  township  ten 
north,  range  five  east,  Mount  Diablo  meridian,  intersects  the  northern  line 
of  Sacramento  County,  as  established  in  section  three  thousand  nine  hun- 
dred and  twenty-eight;  thence  north,  on  range  line,  to  the  northwest  corner 
of  section  six,  in  township  ten  north,  range  five  east;  thence  east,  on  town- 
ship line,  to  the  southwest  comer  of  section  thirty-one,  township  eleven  north, 
range  five  east;  thence  north,  on  range  line,  to  the  northwest  corner  of  town- 
ship twelve*  north,  range  five  east;  thence  east  to  the  southwest  comer  of 
section  thirty-four,  township  thirteen  north,  range  five  east;  thence  north  to 
Bear  River;  thence,  on  southern  line  of  Yuba  and  Nevada  counties,  up  said 
river  to  its  source;  thence  east,  in  a  direct  line,  to  the  eastern  line  of  the 
state  of  California,  forming  northeast  corner;  thence  southerly,  along  said 
line,  to  the  northeast  corner  of  El  Dorado,  as  established  in  section  three 
thousand  nine  hundred  and  twenty-seven;  thence  westerly,  on  the  northern 
lines  of  El  Dorado  and  Sacramento,  as  established  in  section  three  thou- 
sand nine  hundred  and  twenty-seven  and  three  thousand  nine  hundred  and 
twenty-eight,  to  the  place  of  beginning.  [Amendment  approved  March  19^ 
1889;  Statutes  and  Amendments  1889^  402;  to  take  effect  and  be  in  force  from 
and  after  its  passage,"] 

8945.    An  Ad  to  ereaU  the  eawUby  cf  Orange,  to  define  the  boundaries  theretif,  to  determine 
the  county  teat  by  an  election,  and  to  promde  for  Ua  organization  and  election  of  officers,  and 

to  claeeintaaid  county. 

[Approved  March  11, 188»;  1889, 128.] 
Formation  of  county  qf  Orange, 

SxcnoN  1.  Upon  the  assent  of  two  thirds  of  the  qualified  electors,  voting  at  an  election  to 
be  held  for  that  purpose,  as  provided  in  sections  four  and  five  of  this  act,  there  shall  be  formed 
out  of  the  southeast  part  of  Los  Angeles  Conoty  a  new  county,  to  be  known  as  the  county  of 
Orange,  which  shall  rank  as  a  county  of  the  fifteenth  class,  until  the  census  of  eighteen  hun- 
dred and  ninety  is  taken,  and  a  new  apportionment  is  had. 

Boundariee, 

Ssa  2.  The  boundaries  of  Orange  County  shall  be  as  follows:  Beginning  at  a  point  in  the 
Pacific  Ocean  three  miles  southwest  of  the  center  of  the  mouth  of  Coyote  Creek,  proceeding  up 
said  creek  in  a  northeasterly  direction  until  it  intersects  the  township  line  between  township 
three  south  of  ranses  ten  and  eleven  west;  thence  north  on  safd  townsnip  line  to  the  northwest 
comer  of  section  six,  township  three  south,  range  ten  west;  thence  east  on  said  township  line 
until  it  intersects  the  boundary  line  between  San  Bernardino  and  Los  Angeles  counties;  tnence 
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along  said  boundary  southeasterly  until  it  intersects  the  boundary  line  of  San  Diego  County; 
thence  along  said  line  southwest  until  it  reaches  the  Pacific  coast;  thence  in  the  same  direction 
to  a  point  three  miles  in  said  Pacific  Ocean;  thence  in  northwesterly  line  parallel  to  said  coast 
to  the  point  of  beginning. 

County  MoL 
Seo.  3.    The  county  seat  of  the  county  of  Orange  shall  be  chosen  as  hereinafter  provided. 

Avpointmeia  qf  eomtmaghnen  to  perfect  orpaninUon — Duties. 

oEa  4.  The  governor  shall^  when  this  act  takes  efiect,  appoint  five  persons,  residents  and 
electors  of  the  county  of  Orange,  who  shall  be  and  constitute  a  board  of  conmiissioners,  to  per- 
fect the  organization  of  said  county,  a  majority  of  whom  shall  constitute  a  quorum.  Said 
coomiissioners  shall  meet  in  the  city  of  Santa  Ana,  within  twenty  days  after  their  appointment, 
and  after  being  duly  sworn  to  faithfully  discharge  their  duties  as  prescribed  in  this  act,  shall 
organize  by  electing  from  their  number  a  president  and  secretary;  upon  the  first  Monday  of 
the  second  month  next  succeeding  the  passage  of  this  act,  it  shall  be  the  duty  of  the  commis- 
sioners to  order  a  special  election  to  be  held  within  the  boundaries  of  the  proposed  county  of 
Orange,  on  the  fint  Tuesday  after  the  first  Monday  of  the  month  following,  and  they  shall 
cause  notice  of  the  same  to  be  printed  in  two  newspapers  of  general  circulation  published  in 
said  proposed  county  of  Orange.  The  said  notice  shall  contain  the  names  of  the  election 
officers,  and  a  list  of  the  polling-places,  with  the  time  of  openins  and  closing  the  polls  on  elec- 
tion day  (which  day  shall  also  be  named).  Such  notices,  if  puolished  in  weekly  newspapers, 
shaU  appear  as  often  as  said  newspapers  are  published  between  the  day  of  meeting,  as  afore- 
said, and  the  date  of  such  election;  if  printed  in  papers  issued  oftener  tiian  once  a  week,  then 
the  same  shall  appear  once  in  each  week  from  the  day  of  such  meeting  to  the  date  of  the  elec- 
tion. The  precmcts  existing  at  the  general  election  held  on  November  sixth,  eighteen  hundred 
and  eighty-eight,  and  the  fractions  of  such  precincts  then  existing,  as  are  divided  by  the  crea- 
tion of  the  proposed  county,  severally  constitute  the  precincts  for  such  election.  The  said 
election  shall  be  held  and  conducted  under  the  general  election  laws  of  the  state  applicable  to 
special  elections.  At  such  election  all  persons  voting  for  the  creation  of  Oi-ange  County  shall 
have  written  or  printed  on  their  ballots  the  words:  "For  the  new  county  of  Orange,"  or  equiv- 
alent words;  and  all  persons  voting  against  the  creation  of  the  new  county  of  Orange  shall 
have  written  or  printed  on  their  ballots  the  words:  "Against  the  new  county  of  Orange,*'  or 
equivalent  words.  If,  at  such  election,  less  than  two  thirds  of  the  qualified  electors  voting  for 
and  against  the  creation  of  the  proposed  county  vote  for  the  creation  of  said  county,  then  this 
act  shall  cease  to  be  of  any  force  or  effect.  U,  at  such  election,  two  thirds  of  the  qualified 
electors  voting  for  and  against  the  creation  of  the  proposed  county  vote  in  favor  thereof,  said 
commissioners  shall  then  divide  the  new  county  into  a  convenient  number  of  judicial  townships, 
road  and  school  districts,  define  their  boundaries,  and  designate  the  name  of  each.  They  shall 
also  divide  said  county  into  ^^e  supervisorial  districts,  to  contain  as  nearly  as  practicable  an 
equal  number  of  inhabitants,  and  number  said  districts.  They  shall  abo  estaolish  election 
precincts  in  said  county.  They  shall  give  thirty  days*  notice,  by  publication  in  one  or  more 
newspapers  published  in  the  county,  of  the  precincts  established,  and  shall  deei^pnate  the  name 
and  boundaries  of  each  precinct,  and  number  and  boundaries  of  each  supervisorial  district. 
Said  commissioners,  their  president  and  secretary,  are  hereby  authorized  and  required  to  dis- 
charge the  same  duties  as  are  now  required  by  law  of  boards  of  supervisors  and  county  clerks 
in  the  counties  of  this  state,  so  far  as  the  same  applies  to  holding  elections,  canvassing  returns, 
and  issuing  certificates  of  election.  They  shall  keep  a  full  record  of  all  their  proceedings, 
transmitting  to  the  secretary  of  state  a  certified  copy  thereof,  filing  the  originals  ^th  the  origi- 
nal election  returns,  in  the  cotmty  clerk's  office,  as  soon  as  he  shall  have  been  qualified,  and 
thereupon  the  powers  and  duties  of  said  commissioners  shall  cease  and  terminate. 

Election  for  county  officers. 

Ssa  5.  Within  a  period  not  exceeding  six  months  from  the  time  of  the  first  meetine  of  the 
commissioners  heretofore  provided  for,  said  commissioners  shall  order  an  election  to  be  held  in 
said  county  of  Orange,  which  shall  be  held  in  the  manner,  so  far  as  practicable,  as  required  by 
the  Political  Code,  sections  one  thousand  and  forty-one  to  one  thousand  two  hundred  and  ninety- 
seven,  inclusive;  tnxmded,  that  said  board  of  commissioners  shall  continue  to  hold  their  meet- 
ings in  the  city  of  Santa  Ana  until  they  have  completed  the  canvass  of  the  returns  of  the  elec- 
tion, and  issued  the  certificates  of  election  required  by  this  act.  There  shall  be  chosen  at  said 
election,  by  the  qualified  electors  of  said  county,  one  judge  of  superior  court,  one  district  attor- 
ney, one  county  clerk,  who  shall  be  ex  officio  clerk  of  the  superior  court  and  clerk  of  the  board  of 
supervisors,  one  recorder,  who  shall  be  ex  officio  auditor,  one  sheriff,  who  shall  be  ex  officio  tax 
collector,  one  county  treasurer,  one  county  assessor,  one  county  superintendent  of  public 
schools,  one  county  surveyor,  one  county  coroner,  who  shall  be  ex  officio  public  adminis&ator. 
There  shall  be  chosen  at  said  election  one  supervisor  for  each  supervisorial  district  in  said 
county;  provided,  that  all  duly  elected  and  qualified  supervisors  oi  Los  Angeles  County  who, 
at  the  taking  effect  of  this  act,  are  residents  of  Orange  County,  shall  hold  their  offices  for  the 
term  provided  by  law,  upon  having  duly  qualified  as  supervisors  of  Orange  County  for  the  re- 
spective districts  in  whi(m  they  reside,  as  said  districts  are  organized  by  the  action  of  the  board 
of  commissioners  provided  for  in  this  act.  There  shall  be  chosen  at  said  election  two  justices  of 
the  peace,  and  two  constables  for  each  township;  provided,  that  all  justices  of  the  peace  and 
constables,  acting  as  such  at  the  time  of  the  passage  of  this  act,  residents  of  Orange  County, 
shall  hold  their  offices  for  the  time  provided  by  law,  upon  having  qualified  as  justices  of  the 
peace  and  constables  of  Orange  County  for  the  respective  townships  in  which  they  severally 
reside,  as  said  townships  are  organized  oy  the  action  of  the  board  of  commissioners  provided  for 
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in  this  act.  There  shall  be  chosen  at  said  election  three  school  trostees  for  each  school  district; 
provided^  that  all  school  trustees  acting  as  such  at  the  time  of  the  passage  of  this  act,  residents 
of  Orange  County,  shall  hold  their  offices  for  the  time  provided  by  law,  upon  having  duly  quali- 
fied as  school  trustees  of  Orange  County  for  the  respective  school  districts  in  which  they  sev- 
erally reside,  as  said  districts  are  organized  by  the  board  of  commissioners  provided  for  in  this 
act.  There  shall  also  be  chosen  at  said  election  one  road  overseer  for  each  road  district;  pro- 
vided, that  all  road  overseers  acting  as  such  at  the  time  of  the  passage  of  this  act,  residents  of 
Orange  County,  shall  hold  their  offices  for  the  time  provided  by  law,  upon  having  duly  quali- 
fied as  road  overseers  of  Orange  County  for  the  respective  road  districts,  in  which  they  sever- 
ally reside,  as  said  districts  are  organized  by  the  action  of  the  board  of  commissioners  provided 
for  in  this  act.  All  the  officers  elected  at  said  election,  or  who  qualify  under  the  provisions  of 
this  act,  shall  enter,  immediately  after  their  qualification,  upon  the  discharge  of  the  dutiej 
of  their  respective  offices,  and  shall  hold  such  offices  until  the  time  provided  by  general  law  for 
the  election  and  qualification  of  such  officers  of  this  state,  and  until  their  successors  are  elected 
and  qualified.  At  said  election  shall  be  submitted  to  the  qualified  electors  the  location  of  the 
county  seat  of  said  Orange  County,  and  the  place  receiving  the  highest  number  of  votes  there- 
for shall  be  declared  by  the  commissioners  the  county  seat  of  said  county. 

QuaUficatioTut  of  electors. 

Seo.  6.  All  qualified  electors  of  this  state,  who  have  been  residents  and  electors  of  said  ter- 
ritory of  Orange  County  for  ninety  days  preceding  the  election  provided  for  in  section  five  of 
this  act,  shall  be  qualified  to  vote  at  said  election.  The  register  of  Los  Angeles  County  used 
at  the  general  election  held  in  the  year  eighteen  hundred  and  eighty-eight,  in  the  territory  of 
the  new  created  county  of  Orange,  shall  be  prima  facie  evidence  for  the  qualification  of  elector*. 
The  county  clerk  of  Los  Angeles  County  is  hereby  directed  to  furnish  the  commissioners  of 
Orange  County  a  certificate,  under  seal,  showing  the  additional  names  of  voters  on  the  grer.t 
register  of  Los  Angeles  County,  registered  as  residing  in  the  territory  forming  the  county  nf 
Orange  since  the  last  great  register  of  Los  Angeles  County  was  printed;  and  the  certificate  of 
the  county  clerk  of  Los  Angeles  County,  unoer  seal,  showing  the  registration  of  any  qualified 
voter  who  resides  in  the  territory  forming  the  county  of  Orange,  up  to  the  date  of  election,  shall 
entitle  the  holder  thereof,  if  otherwise  qualified  by  law,  to  vote  at  said  election. 

Duty  of  tuperviaora. 

Sec.  7.  It  shall  be  the  duty  of  the  board  of  supervisors  of  Orange  County,  whose  election 
is  by  the  act  provided  for,  to  meet  at  the  county  seat  on  the  first  Monday  of  the  month  sub- 
sequent to  their  election  and  qualification,  the  member  representing  district  number  one  beiug 
chairman.  They  shall  then  allow  such  remuneration  to  the  commissioners  and  officers  of  elec- 
tion as  they  may  think  just  and  proper:  and  such  allowance  shall  be  paid  by  a  warrant  drawn 
in  favor  of  each  by  the  proper  omcers.  Said  board,  or  a  majority  of  them,  shall  then  appoint 
two  freeholders,  residents  of  Orange  County,  to  act  as  a  board  of  commissioners,  whose  anty  it 
shall  be  to  meet  a  like  number  of  commissioners,  appointed  by  the  board  of  supervisors  of  Los 
Angeles  County,  at  a  time  and  place  agreed  on.  Such  joint  commissioners  shall  then  organize 
by  appointing  from  their  number  a  president  and  secretary,  and  shall  immediately  proceed  to 
determine  the  indebtedness  of  said  county  existing  at  the  time  this  act  takes  effect,  as  herein- 
after provided.  Said  commissioners  shall  have  power  to  compel  the  attendance  of  such  persons 
and  the  production  of  such  books  and  papers  oefore  them  as  they  may  require  in  performing 
the  duties  imposed  by  this  act;  and  it  shadl  be  the  duty  of  the  sheriffs  of  Los  Angeles  and 
Oranse  counties  to  execute  all  lawful  orders  of  said  commisioners  in  their  respective  counties; 
and  for  any  services  performed,  the  sheriffs  shall  be  allowed  the  same  fees  as  are  allowed  for 
like  services  in  civil  cases;  and  all  the  witnesses  attending  before  these  commissioners,  b^  their 
order,  shall  be  entitled  to  the  same  compensation  and  mileage  as  is  allowed  to  witnesses  ui  civil 
cases;  provided,  no  witness  shall  be  excused  from  attendance  at  the  time  and  place  mentioned 
in  said  order  or  subpcBna  by  reason  of  the  failure  of  the  officer  making  service  thereof  to  ten- 
der his  fees  in  advance.  Should  any  vacancy  occur  in  said  commissianers,  by  death,  resigna- 
tion, or  otherwise,  the  board  of  supervisors  of  the  county  in  which  such  vacancv  shall  occur 
shall  have  power  to  fill  the  vacancy  by  appointment.  Should  the  commissioners  before  desig- 
nated be  unable  to  agree  in  the  discharge  of  duties  imposed  by  the  provisions  of  this  act,  they 
are  hereby  required  and  empowered  to  appoint  a  fifth  commissioner,  which  commissioner  so 
appointed  shall  be  a  member  of  said  board  of  commissioners  from  and  after  his  appointment. 
The  full  number  of  commissioners  shall  be  necessary  to  constitute  a  quorum  for  the  transaction 
of  business;  and  if  said  commissioners  should  fail,  neglect,  or  refuse  to  appoint  a  fifth  commis- 
sioner, as  provided  in  this  section,  it  shall  be  the  duty  of  the  governor  of  the  state  of  Califor- 
nia to  appoint  the  fifth  commissioner.  They  shall  ascertain  the  total  amount  of  indebtedness  of 
Los  Angeles  County  existing  at  the  time  this  act  takes  effect,  and  also  the  total  value  of  all 
assets  of  said  county,  including  real  estate,  buildings,  and  bridges,  erected  or  in  progress  of 
erection,  money,  and  solvent  credits  of  whatever  nature,  and  any  other  property  belonging  to 
the  Slid  county  of  Los  Angeles.  They  shall  also  ascertain  the  assessed  value  of  all  property  in 
Los  Angeles  County  under  the  assessment  made  in  eighteen  hundred  and  eiffhty-ei^ht,  and  also 
the  assessed  value  of  the  property  under  the  same  assessment  assessed  in  uie  territory  hereby 
set  apart  to  form  Orange  County.  They  shall  then  find  the  balance  of  the  total  assets  and 
indebtedness  of  Los  Angeles  County,  and  if  there  is  a  balance  of  indebtedness  against  said 
county,  the  same  shall  be  divided  between  the  two  counties  according  to  the  following  propor- 
tion: As  the  total  assessed  value  of  the  property  of  Los  Angeles  County,  at  the  time  of  the 
taking  effect  of  this  act,  is  to  the  total  assessed  value  of  the  property  in  Orange  County,  so  is 
the  balance  of  said  indebtedness  so  as  aforesaid  ascertained,  to  the  amount  of  said  indebtedness 
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to  be  aasnmed  and  paid  by  Orange  County  to  Los  Angeles  County.  ^  Said  oommissioners  shall 
then  certify  forthwith  to  the  respective  boards  of  supervisors  of  said  counties  of  Orange  and 
Los  Angeles  sudi  amounts  of  the  said  indebtedness  due  from  Orange  County,  together  wiUi  the 
ascertained  value  of  all  bridges  and  other  property  estimated  and  reckoned  among  the  assets  of 
Los  Angeles  County,  as  aforeeaid,  erected  or  purchased  by  county  funds,  and  situated  in 
Orange  Countv,  which  property  shall  be  charged  to  the  new  county,  and  the  amount  thereof 
shall  be  an  indebtedness  to  Los  Angeles  County,  and  shall  thereupon  become  the  property  of 
said  Orange  County.  In  case  said  commissioners  shall  find  a  balance  of  assets  of  'Lob  Angeles 
County  over  and  above  its  liabilities,  they  shall  belong  to  Orange  County  by  the  proportion 
aforesaid,  and  shall  certify  the  same  to  the  said  boards  of  supervisors,  together  with  the  vsdue 
of  the  bridges  and  other  property  as  aforesaid;  and  if  the  amount  of  said  balance  of  assets  be- 
longing to  Orange  County  is  less  than  the  value  of  said  property,  then  the  difference  between 
the  two  amounts  shall  be  assumed  and  paid  by  Orange  County  to  Los  Angeles  County;  but  if 
said  amount  is  greater  than  the  value  oi  said  property,  then  said  Los  Angeles  County  shall  pay 
the  difference  between  the  two  amounts  to  said  Orange  County.  The  board  shall,  in  accord- 
ance with  the  general  laws,  levy  state  and  county  taxes.  Twenty  per  cent  of  the  county  tax 
shall  be  collected  and  set  apart  as  a  sinking  fund,  to  liquidate  the  debt  due  from  Orange  County 
to  the  county  of  Los  Angeles,  being  the  former's  portion  of  the  original  indebtedness;  and 
when  there  shall  be  five  hundred  dollars  or  more  placed  to  the  credit  of  the  sinking  fund,  it 
shall  be  the  duty  of  the  board  of  supervisors  of  Oranee  County,  provided  no  coupons  of  said 
county  are  past  due,  or  in  danger  of  being  unprovided  for  on  maturity,  to  draw,  upon  their  own 
order,  such  sum  as  may  be  required  to  pay  the  principal  and  interest  of  one  or  more  of  the 
boL.ds  of  the  county  of  Orange,  and  upon  presentation  to  the  treasurer  of  the  county  of  Los 
Angeles,  of  the  said  sum  of  money,  he  shall  surrender  to  the  said  board  of  supervisors  such 
number  of  Orange  County  bonds  as  shall  be  redeemed  b^  such  payment.  Said  bonds  shall  then 
be  canceled,  and  on  their  face  countersigned  by  the  chairman  of  the  board  of  supervisors,  and 
filed  in  the  clerk's  office.  Said  board  ofsupervisors  shall  have  and  exercise  such  o^er  powers 
and  duties  as  are  conferred  by  the  general  laws  on  boards  of  supervisors  of  this  state.  The 
levy  of  taxes  and  coUectiens  held  for  the  first  year  shall  be  aa  effective  aa  if  levied  at  the  time 
provided  in  the  general  laws. 

To  Iranseribe  records  q^troperty. 

Sec.  8.  The  board  of  supervisors  of  Orange  County  are  hereb;^  authorized  to  provide  suit- 
able books,  and  contract  with  some  competent  person  to  transcribe  from  the  records  of  Los 
Angeles  County  such  parts  thereof  as  relate  to  property  situated  in  Orange  County,  and  said 
records,  when  so  transcribed  and  certified,  shall  have  the  same  force  and  enect  as  such  original 
records.  The  person  so  employed  shall  have  access  to  said  records  of  Los  Angeles  County  for 
said  purpose  of  transcribing  the  same.  The  compensation  for  said  services  s£dl  be  fixed  and 
allowed  uy  the  board  of  supervisors  of  Orange  County,  not  to  exceed  for  transcribiuff  fifteen 
cents  per  folio.  The  recorder  of  Los  Angeles  County  shall  examine  said  transcript  and  certify 
to  the  correctness  of  each  deed,  mortgage,  and  otiier  instrument,  and  affix  his  seal  to  the  same; 
for  which  service  he  shall  receive  a  sum  not  to  exceed  twenty-five  cents  for  each  instrument  so 
examined,  certified,  and  sealed.  For  each  instrument  found  to  be  incorrectly  transcribed,  he 
shall  receive  a  fee  of  fifty  cents,  to  be  deducted  from  tiie  pay  of  the  party  who  transcribed  the 
same. 

Remov(d(^ajcUon8f7vmcourU<^Lo8  Angela  Comtty. 

Seo.  9.  All  actions  or  special  proceedings,  whether  original  or  upon  appeal,  civil  or  crimi- 
nal, which  shall  be  pending  in  toe  superior  courts  in  the  county  of  Los  Ajigeles  at  the  time  of 
the  organization  of  Oranse  County,  in  which  the  defendants  are  residents  of  Orange  County, 
shall  M  removed  for  triu  and  final  determination  to  the  superior  court  of  Orange  County,  on 
motion  of  any  party  interested;  provided,  that  all  actions  commenced  for  collection  of  licenses 
shall  not  be  removed  from  the  courts  of  Los  Angeles  County;  provided  further,  that  in  all  criminal 
cases  where  the  offense  was  committed  withm  the  present  limits  of  Orange  County,  upon  the 
application  of  the  district  attorney  of  Orange  County,  said  cases  shall  be  removed  to  Orange 
County. 

Election  qfcountjf  officers. 

Sec.  10.  The  county  officers  of  Orange  County  shall,  except  as  otheorwise  provided  bv  this 
act,  be  elected  at  the  same  time  as  county  officers  in  other  counties  of  this  state,  and  shall  hold 
their  offices  for  the  time  fixed  by  law,  and  perform  all  duties  required  by  the  general  laws  of 
this  state.  They  shall  give  bonds,  as  reqmred  in  section  four  thousand  one  hundred  and 
twenty-two  of  the  Political  Code,  for  the  faithful  discharge  of  their  duties,  to  be  approved  by 
the  judge  of  the  superior  court. 

Notaries  public,  , 

SEa  1 1.  The  notaries  public  of  Los  Angeles  County,  residents  of  Orange  County  at  the  date 
of  their  appointment,  shall  hold  their  offices  until  the  expiration  of  their  terms. 

I>uty  of  superiniendetUi^ public  instruction  of  Los  Angeles  Couniff, 

Sec.  12.  The  superintendent  of  public  schools  of  the  county  of  Los  Angeles  shall  furnish  the 
superintendent  of  public  schools  of  Orange  County  with  a  certified  copy  of  the  last  school  census 
list  of  the  different  school  districts  in  the  territory  set  apart  to  form  Orange  County,  and  draw 
his  warrant  on  the  treasurer  of  Los  Angeles  County,  in  favor  of  the  superintendent  of  schools 
of  Orange  County,  for  aU  money  that  is  or  may  be  due  by  apportionment,  or  otherwise,  to  the 
different  school  oistricts  of  Orange  County;  and  the  auditor  of  Los  Angeles  County  shall,  in  like 
manner,  draw  his  warrant  in  favor  of  the  auditor  of  Orange  County  for  all  money  that  is  or  may 
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be  due  by  apportionment,  or  otherwiae,  to  tbe  different  roftd  district  fonds  in  tba  territory  set 
apart  to  form  Orange  County,  and  be  properly  credited  to  the  teapectiTe  districti  in  said  county. 

SenaUnial  and  anendi^f  diatfieU. 

8Ea  13.  The  county  of  Orange  ahall  be  attached  to  and  form  a  part  of  the  thirty-ninth  sen- 
atorial district^  and  of  the  seventjr-eighth  assembly  district,  and  until  a  new  apportionment, 
shall  join  Los  Angeles  Counly  in  eleotinc  a  senator  and  assemblyman  from  said  districts. 

Ssa  li.  This  act  shall  take  effect  and  be  in  force  from  and  sSter  the  date  of  its  passage  and 
approvaL 

8948.  An  Aeito  amend  anaet  eiUiOed  "An  Ad  to  crfoie  the  eow^  qf  San  Benito,  to  utahUsk  the 
houndariea  thereqf,  and  to  provide/or  U»  organization,*'  aporoved  February  12, 1874,  vrovidingfor 
a  change  and  the  egtabiiehmeni  qf  the  boundarie$  thereof,  the  eame  to  inehtde  therein  porUona  <f  the 
counties  o/ Fresno  and  Merced,  and  to  fftovide/or  the  payment  qf  the  portions  qf  the  indebtedness 
of  said  counties  equitably  chargeable  to  San  Benito  County. 

[Approved  March  11, 18d7;  1887, 108.] 
Sionoir  1.    Section  two  of  said  act  is  amended  to  read  as  follows:  — 

Defining  boundaries  of  San  Benito  County. 

Section  2.  The  bounduies  of  San  Benito  Counly  shall  be  as  follows:  Gommencingat  a  point 
in  the  center  of  the  Pajaro  Biyer,  said  point  being  the  northwest  comer  of  theBancho  las 
Arromitas  y  Agna  Caliente,  and  being  on  the  northern  boundary  line  of  Monterey  County,  and 
running  thence  in  a  southerly  direction  along  the  southwest  lioundary  of  said  rancho  to  the 
southwest  comer  thereof;  thence  southerly  in  a  direct  line  to  the  summit  of  the  Gkibilan  range 
of  mountains,  and  thence  southeasterly  uong  the  summit  of  said  Gabiian  Mountains  to  the 
Chalone  Peak;  thence  southeasterly  in  a  direct  line  to  the  division  line  of  the  parts  of  the  San 
Lorenzo  Sobrantes  Rancho,  owned  respectively  by  Breen  and  Dunn;  thence  along  said  dividing 
line  of  said  rancho  to  the  southern  boundary  thereof;  thence  due  south  to  the  San  Lorenzo 
Creek;  thence  southeasterly  up  the  center  of  said  San  Lorenzo  or  Lewis  Creek,  and  up  the 
North  Fork  thereof,  to  the  summit  of  the  divide  between  the  waters  of  said  Lewis  Creek  and 
San  Benito  Creek;  tiience  following  said  divide  southerly  to  the  eastern  boundary  of  Monterey 
County  and  the  summit  of  the  Coast  Range  of  mountains;  thence  Artherly,  following  the 
summit  of  said  mountains  to  where  tiie  range  line  between  townships  eighteen  south,  of  ranges 
twelve  and  thirteen  east,  Mount  Diablo  meridian,  crosses  the  same;  thence  northerly  along  said 
range  line  to  the  northeast  comer  of  township  eighteen  south,  range  twelve  east;  thence  north- 
erly  along  said  township  line  to  the  southeast  comer  of  township^  sixteen  south,  range  twelve 
east,  Mount  Diablo  base  and  meridian;  tiienco  northwest  in  a  straight  line  to  the  northeast  cor- 
ner of  township  fourteen  south,  range  nine  east;  thence  in  a  straight  line  northwesterly,  run- 
ninff  toward  the  northeast  comer  of  township  thuteen  south,  range  seven  east,  to -a  point  where 
■aid  line  intersects  the  present  boundary  line  between  the  counties  of  San  Benito  and  Merced; 
thence  along  the  present  boundary  line  between  the  counties  of  San  Benito  and  Merced  to  the 
northeast  comer  of  San  Benito  County  and  southeast  comer  of  Santa  Clara  County;  thence 
following  the  present  county  line  between  the  counties  of  Santa  Clara  and  Saa  Benito^  and 
Santa  Cruz  and  San  Benito,  to  the  place  of  beginning.  The  county  of  San  Benito  shall  pay  to 
tiie  counties  of  Fresno  and  Merced  the  proportions  oi  the  respective  indebtedness  of  said  coun- 
ties, equitably  chargeable  against  said  county  of  San  Benita  the  amount  thereof  payable  to 
each  of  said  counties  to  be  ascertuned  and  determined  by  the  boards  of  supervisors  of  the  coun- 
ties of  San  Benito,  Merced,  and  Fresno;  and  in  determining  the  amounts  justiy  chargeable  to 
said  San  Benito  County,  said  boairds  of  supervisors  shall  ascertain  the  amount  of  the  indebted- 
ness of  each  of  the  counties  of  Fresno  and  Merced,  and  deduct  therefrom  the  ^^ue  of  all 
county  property  and  legal  assets;  and  the  county  of  San  Benito  shall  pay  su<^  proportion  of 
the  balance  of  sach  indebtedness  as  the  assessed  value  of  the  property  in  the  territory  trans- 
ferred from  said  counties,  respectively,  to  said  San  Benito  Uounty  bears  to  the  value  of  the 
property  remaining  in  said  counties  of  Fresno  and  Merced,  according  to  the  assessment  rolls  of 
said  counties  for  the  year  A.  D.  eighteen  hundred  and  eishty-siz;  and  the  amounts  thus  deter- 
mined by  said  boards  of  supervisors  as  justiy  payable  oy  said  county  of  San  Benito  to  the 
respective  cotmties  of  Merced  and  Fresno  shall  be  paid  as  other  indebtedness  of  said  county  is 
or  shall  be  payable. 

Ssa  2.    This  act  shall  take  effect  immediately. 

An  Act  directing  the  transcription  qf  all  matters  qfreoord  in  the  offices  qf  the  county  clerks  and  county 
'  recorders  qf  the  counties  qi  Fresno  and  Merced,  concerning  real  estatf  in  the  territory  taken  from 
those  counties  and  added  to  tliat  qf  the  county  qf  San  Benito  byaetqfthe  legislature  entitled  "An 
Act  to  amend  an  act  to  create  the  county  qf  San  Benito,  to  establish  ^  boundaries  thereqf,  and  to 
*  provide  for  its  organization,"  approved  Fehruary  12,  lS74f  providing  for  a  change  and  the  estab» 
iishment  qf  the  boundaries  thereqf,  the  same  to  include  therein  portions  qf  the  counties  qf  Fresno 
and  Merced,  and  to  provide  for  the  payment  qf  the  portions  qfthe  indeibtedness  of  said  counties 
equitably  chargeable  to  San  Benito  County,  approved  March  11, 1887, 

[Approved  March  U,  J£89;  1889,  107.1 

Transcribing  records  qf  real  property  in  the  counties  qf  Fresno  and  Merced  now  lying  in  the  county 

qfSan  Benito, 

SscmoN  1.  The  board  of  supervisors  of  the  counly  of  San  Benito  is  hereby  directed,  within 
nxty  days  after  the  passage  of  this  act,  to  appoint  some  suitable  and  competent  person  to  tran- 
•oribe  all  matters  of  record  in  the  offices  of  the  county  recorder  and  county  clerk  of  the  conn* 
ties  of  Fresno  and  Merced,  relative  to  the  real  estate  or  evidencing  or  concerning  title  to  tfaa 
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landB  embraced  within  the  territory  taken  from  the  ooonties  of  Fresno  and  Meroed  and  added 
to  that  of  the  coonty  of  San  Benito  by  an  act  of  the  legislatiire  entitled  *'An  Act  to  amend  an 
act  entitled  'An  Act  to  create  the  county  of  San  Benito,  to  establish  the  boundaries  thereof 
and  to  provide  for  its  organization,'"  approved  February  twelfth,  eighteen  hundred  and  sev- 
enty-four, providing  for  a  change  and  the  establishment  of  the  boundaries  thereof,  the  same 
to  include  therein  portions  of  the  counties  of  Fresno  and  Merced,  and  to  provide  for  the  pay- 
ment of  the  portions  of  the  indebtedness  of  said  counties  equitably  chargeable  to  San  B^to 
County. 

Time  wUkm  v^uch  to  per/onn  the  wme. 

Sjeo.  2.  The  person  so  appointed  shall,  within  six  months  from  his  said  appointment^  fully 
and  correctly  transcribe  or  cause  to  be  transcribed  all  of  the  records  mentioned  in  tliis  act,  and 
shall  index  the  same  in  separate  index-books  in  the  same  manner  as  similar  matters  are  now 
required  by  law  to  be  indexed.  Upon  the  completion  of  said  transcription  by  such  person,  he 
shall  certify  to  the  correctness  thereof,  and  file  the  same  in  the  office  of  the  county  recorder  of 
the  said  county  of  San  B^to,  and  the  same  shall  thereafter  be  valid,  and  considered  a  part  of 
the  records  of  said  county  of  San  Benito,  and  shall  be  received  in  all  the  courts  of  this  state  or 
elsewhere,  and  in  all  proceedings,  as  evidence,  with  the  same  force  and  full  effect  and  subject 
to  the  same  objections  only  as  may  be  made  to  the  records  from  which  such  transcription  is 
made;  that  is  to  say,  said  transcription  and  all  parts  thereof  shall  be  considered  as  prima  fade 
evidence  of  the  original  records  and  the  pa^rslrom  which  said  original  record  was  made,  and 
shall  be  received  in  evidence  the  same  as  said  original  records.  Citified  copies  of  said  tran- 
scription or  parts  thereof  may,  in  all  cases,  be  used  with  the  same  force  and  effect  as  certified 
copies  of  the  original  record  might  have  been  used,  and  the  custodian  of  said  transcribed 
records  is  hereby  authorized  to  make  certified  copies  of  said  transcribed  records  the  same  as 
other  records. 

CompenacUhnfor  transcribing. 

Ssa  3.  The  person  appointed  and  making  sncb  transcription  shall  receive  as  compensation 
therefor  the  sum  of  twenty-five  cents  per  folio  for  all  matters  so  transcribed,  and  ten  cents 
for  each  name  indexed;  the  same,  together  with  the  cost  of  all  books,  maps,  and  papers  neces- 
sary for  such  transcription  and  indexing  thereof,  shall  bo  a  charge  against  said  county  of  Saa 
Benito. 

Aeeess  to  rteordg  f^Freano  and  Mereed  eouniiie»\ 

Seo.  4.  The  person  appointed  shall  have  access  to  all  the  records  of  said  coontiea  of  Fresno 
and  Merced  for  said  purpose  of  transcribing  the  same. 

SEa  5.    This  act  snalf  take  and  be  in  effect  from  and  after  its  passage. 

KoTES  G9  Dbqisions  Affligabls  to  SBonoN  4003. 

I                      4008.    Idaliility  fbr  injuries  from  de-  given  by  statute.   Section  60  of  the  act  entitied 

I                   fisctive  bridge. — A  quaH  corporation,  such  "An  Act  concerning  roads  and  highways  in 

I                    as  a  county,  is  under  no  common-law  obliga-  Contra  Costa  County "  (Stats.  1875-76,  237), 

tion  to  repair  highways,  streets,  or  bridses  which  makes  the  county  "  responsible  for  pro- 

within  its  limits;  and  even  when  the  legida-  viding  and  keeping  pasaableand  in  good  repair 

tnre  enjoins  such  duty,  a  county  is  not  Eable  bridges  and  all  public  highways,    does  not 

to  be  sued  for  damages  caused  by  a  neglect  to  create  such  a  liability:  Bamett  y.  Contra  Costa 

perform  the  duty,  umess  the  action  is  expressly  Comity,  67  CaL  77. 

An' Act  to  aiUhorkx  the  several  eounties  qf  this  state  to  create  a  bonded  indeU^ 

purposes, 
!  [Approved  Harch  19, 1889;  1880, 848^ 

Issuance  qf  bonds  to  pap  eosMty  htddtedness^  not  created  by  law,  to  be  submitted  to  a  vote, 

SsonoH  1.  Whenever  it  shall  appear  to  the  satisfaction  of  the  board  of  supervisors  of  any 
county  of  this  state  that  said  county  is  justiy  indebted  to  any  person  or  persons  for  monev  re- 
ceived into  the  treasury  of  said  county,  and  used  by  said  county,  and  which  said  indebtedn^ 
at  the  time  of  its  creation  was  not  authorized  by  law,  they  shall,  by  ordinance,  declare  that  said 
county  is  justiy  indebted  to  the  person  or  persons  named  in  said  ordinance,  in  a  sum  named 
therein,  and  that  the  question  of  issuing  bonds  in  the  sum  therein  named,  for  the  purpose  of 
paying  said  debt,  shall  be  submitted  to  a  vote  of  the  l^gal  voters  of  said  county. 

Notice  qf  eUetion, 

Ssa  2.  The  supervisors  of  said  county  shall  thereupon  publish  a  notice  calling  an  election 
to  be  held  in  said  county,  submitting  to  the  voters  of  said  county  the  question  whether  said 
bonds  shall  be  issued  or  not.  The  notice  shall  state  the  amount  of  bonds  to  be  issued,  the  pur- 
pose for  which  they  are  issued;  said  notice  shall  be  published,  and  the  election  held  as  provided 
by  section  thirty-seven  of  the  act  of  the  legislature  of  the  state  of  California,  entitied  "  An  Act 
to  establish  a  uniform  system  of  county  and  township  governments,"  approved  March  four- 
teenth, eighteen  hundred  and  eighly-thiee. 

aetumm 

Ssa  3.  If  upon  return  of  the  election  it  shall  appear  that  two  thirds  of  all  the  voters  voting 
at  such  election  have  voted  in  favor  of  issuing  said  Donds,  the  supervisors  are  required  to  issue 
bonds  in  the  sum  named  in  the  notice  of  election,  payable  to  the  creditors  named  in  said  ordi- 
nance; said  bonds  shall  bear  interest  at  the  rate  of  five  per  cent  per  annum,  and  shall  be  pay- 
able at  such  time  as  the  board  of  supervisors  shall  order,  not  exceeding  twenty  years  from  diste. 
They  shall  be  signed  by  the  chairman  of  tiie  board  of  supervisors  and  counly  clerk. 
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Tax  leoy  to  nay  interest 

Sxo.  4.  It  shall  be  the  dn^  of  the  board  of  SQpenrxBon  each  year  to  levy  » tax  anffioient  to 
pay  the  annual  interest  on  said  bonds,  and  to  pay  the  principal  as  the  same  ahall  beoome  dna 

This  act  is  to  take  effect  from  and  after  its  passage. 

4004.    An  Act  to  provide/or  the/unding  qf  certain  indd>tednes$  qfihe  Mveral  oonmitka  qfthU  itate, 

and  the  iseuanee  of  bonds  ther^or, 
[Approved  February  26, 1889;  1889, 87.1 

Outstaying  indebtedness  qf  counties,  when  may  be  funded. 

Section  1.  Whenever  any  county  shall  have  had,  at  twelve  o'clock  meridian,  on  the  first 
day  of  January  eighteen  hundred  and  eighty,  an  outstanding  indebtedness  evidenced  by  bonds 
or  warrants  thereof,  theretofore  legally  issued,  and  such  indebtedness,  or  any  part  thereof, 
shall  have  been  thereafter  paid  out  of  the  income  and  revenue  received  by  such  county  since 
that  date,  and  such  county  shall  have  since  that  date  legally  incurred  an  indebtedness  evidenced 
by  warrants  thereof,  and  which  warrants  shall  not  have  been  paid  by  reason  of  such  application 
of  the  current  revenues  of  such  county  to  the  payment  of  the  indebtedness  of  former  years,  the 
board  of  supervisors  of  such  coimty,  by  a  vote  oi  two  thirds  of  all  the  members  thereof,  are  em- 
powered, if  they  deem  it  for  the  public  interest,  to  fund*  such  last-mentioned  indebtedness,  and 
to  issue  bonds  of  such  county  therefor,  in  the  manner  provided  in  subdivision  fourteen  of  sec- 
tion twenty>five  of  an  act  entitled  "An  act  to  establish  a  uniform  system  of  county  and  town- 
ship governments,"  approved  March  fourteenth,  eighteen  hundred  and  eighty-three;  and  all  the 
provisions  of  said  subdivision  of  said  section  shall  apply  to  the  issuance,  disposal,  and  payment 
of  such  bonds,  and  to  the  levy  of  taxes  for  the  redemption  of  the  same,  except  as  herein  otiier- 
wise  provided. 

When  not  permitted,  < 

Sbo.  2.  No  indebtedness  of  such  county  shall  be  funded  under  the  provisions  of  this  act 
which  in  any  year  exceeded  the  income  and  revenue  provided  for  such  county  for  snch  year, 
nor  which  shall  exceed  the  amount  of  the  current  revenue  which  shall  have  been  so  applied  to 
the  payment  of  indebtedness  outstanding  at  twelve  o'clock  meridian  on  the  first  day  of  Janu« 
ary,  eighteen  hundred  and  eighty. 

Statement, 

Seo.  3,  Snch  bonds  shall,  in  addition  to  the  matters  required  to  be  stated  tiierein  by  the 
provisions  of  the  above-mentioned  act,  contain  a  statement  that  they  are  issued  under  the  au- 
thority of  this  act,  referring  to  the  same  by  its  title  and  date  of  passage. 

Exchange  qf  bonds  for  toarrants  of  county, 

Sbo.  4.  Such  bonds,  when  issued,  may  be  exchanged  by  the  county  treasurer^  under  the 
direction  of  the  board  of  supervisors,  only  for  warrants  of  such  coun^  legally  issued  since 
twelve  o'clock  meridian  on  the  first  day  of  January,  eighteen  hundred  and  eighty,  which,  to- 
gether with  warrants  theretofore  issued,  did  not,  in  any  year,  exceed  the  income  and  revenue 
provided  for  such  county  for  snch  year,  and  which  shaU  remain  unpaid  because  the  revenue, 
otherwise  applicable  to  the  payment  of  the  same,  shall  have  been  so  applied  to  the  payment  of 
the  indebtecmess  of  former  years.  If  any  portion  of  such  bdnds  shall  be  sold  for  money,  the 
proceeds  thereof  shall  be  applied  exclusively  to  the  payment  of  the  warrants  mentioned,  in  this 
section. 

Ssa  6.    This  act  shall  take  efibot  immediately. 

Noras  OF  Dbgisions  Applkjablb  to  SsonoNS  4045,  4046. 

4045.    Idoenses. — Under  this  seotion,  an  act^  is  invalid:  San  Luis  Obispo  OowUff  v.  Ifeth 

ordinance  of  a  board  of  supervisors  fixing  the  drisks,  71  Id.  242. 

rates  of  county  licenses  is  not  invalid,  because  Action  ag^alnst  Bupervisora.  — In  an  ac- 
not  passed  on  the  first  Monday  of  October,  if  tion  against  the  members  of  a  board  of  super- 
the  matter  of  fixing  the  rates  of  licenses  was  visors  of  a  county  to  recover  the  amount  of 
considered  by  the  board  on  that  day,  and  con-  certain  illegal  claims  alleged  to  have  been  un- 
tinued  from  day  to  day,  and  the  ormnance  was  lawfully  allowed  and  ordered  paid  by  thom  in 
finally  passed  as  soon  as  possible  thereafter:  their  official  capacity  out  of  tne  county  treas- 
Peopte  V.  Cole,  70  CaL  69.  The  county  gov-  ury,  the  complamt  must  aver  tiie  nature  of  the 
ernmentactofMigrch  14, 1883,  does  not  require  claims,  in  order  that  it  may  be  determined 
that  the  ordinance  shall  be  recorded  before  it  whether  the  acts  complained  of  are  illegal.  A 
goes  into  effect:  Id.  Nor  that  it  should  be  mere  allegation  that  the  members  of  the  board 
passed  on  the  first  Monday  in  October:  Santa  "misappropriated,  wrongfully,  unlawfully, 
Clara  County  v,  S,  P.  B,  JR,  Co.,  66  Id.  642.  and  illegally  allowed  and  paid  out,  large  sums 
The  act  of  March  13,  1883, — section  4045  of  of  money,  and  that  the  demands  "were 
the  Political  Code,  —  requiring  boards  of  super-  wrongfully,  unlawfully,  and  without  authority 
visors  to  ^x  the  rates  of  county  licenses  on  the  of  law  allowed  and  ordered  paid,"  states  only 
first  Monday  of  October  in  each  year,  was  re-  a  legal  conclusion,  and  is  insufficient:  Hedges 
pealed  by  the  county  government  act  of  March  v.  ^am,  72  Gal.  620.  Such  an  action  should 
14,  1883.  After  the  uloptionof  the  latter  act,  be  brought  in  the  name  of  the  county  as  the 
an  ordinance  of  a  board  of  supervisors  estab-  real  party  in  interest,  and  the  district  attorney 
lishing  the  rates  of  countv  licenses,  passed  at  a  is  the  proper  person  to  prosecute  it.  But  con- 
session  other  than  a  reeular  session,  and  before  ceding  that  a  tax  payer  has  the  risht^  in  the 
the  board  had  provided  by  ordinsmce  for  regu-  absence  of  an  express  statutory  authorization, 
lar  sessions,  as  required  by  section  25  of  the  to  prosecute  the  action,  the  complaint  must 
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then  allM^e  facia  showing  a  refusal  or  neglect  of  their  pn^osal  theretori  on  condition  that 

on  the  part  of  the  district  attorney  to  institute  the  board  receive  a  bid  from  a  reliable  party 

it:  Id.  who  would  give  sufficient  bonds  to  erect  the 

jail  in  conformity  with  the  plans  for  a  specified 

4046.    Contract  for  coUectioii  of  debt  sum,  is  an  ''adoption'*  of  such  plans,  within  the 

due  coiULty. — The  ho^d  of  supervisors  of  a  meaning  of  subdivision  9  of  section  25  of  the 

county  has  power  to  contract  for  the  collection  county  government  act:  Hall  v.  Couniy  qf  Los 

of  a  debt  due  the  county;  but  in  the  exercise  Angeles,  74  GaL  602.     The  condition  contained 

of  that  power  it  has  no  authority  to  delegate  in  the  resolution  is  fulfilled  if  the  board  receive 

to  others,  whom  it  employs  for  that  purpose,  a  bid  from  a  reliable  party  to  construct  the  jail 

the  power  to  determine  whether  to  commence  in  accordance  with  the  plans  for  the  amount 

a  suit  in  the  name  of  the  county,  and  to  retain  limited,  and  who  is  willing  to  enter  into  a  suf- 

attorneys  to  manage  the  nrosecution  thereof,  ficient  bond  therefor.    It  is  not  necessary  to 

nor  to  abdicate  its  control  of  such  a  suiti  or  the  fulfillment  of  the  condition  that  the  board 

make  its  compromise  or  settlement  dependent  actually  accept  the  bids:  Id.    The  board  of 

upon  the  consent  of  strangers:  SeoUay  v.  BuUe  supervisors  are  justified  in  rescinding  the  con- 

Ccuniy,  67  Gal.  249.  tract  if  they  haid  been  induced  to  execute  it 

Erection  of  county  Jail — Adoption  of  through  the  fraudulent  representations  of  the 
plana  on  condition:  —  A  resolution  of   a  architect,  but  cannot  rescind  it  on  the  ground 
board  of  supervisors  of  a  county  adopting  cer-  that  the  architect  had  slaadered  certain  mem- 
tain  plans  submitted  to  them  by  an  architect  bers  of  the  board:  Id. 
for  the  erection  of  a  county  jail  in  pursuance 

An  Actio  provide  /or  the  compUtUm  qf  all  unfinished  county,  city,  city  and  county,  town,  and  town- 
ship buildings  in  the  several  counties,  cities  and  counties,  cities,  and  toums  throughout  the  state  qf 
CiHtfoTma, 
I  [ApprovedMarohlO,  1887;  1887,  05.J 

I  CkmstrueUon  qfut^nished  buildings, 

SECnoN  1.  In  the  event  that  the  board  of  supervisors  of  the  several  conntiesy  and  cities, 
cities  and  counties,  of  the  state  of  California  shall  deem  it  expedient  to  continue  the  construc- 
tion of  any  unfinished  county,  or  city  and  county,  or  town,  or  township  building  or  buildings, 
they  are  hereby  authorized  and  empowered  to  express  such  judgment  by  resolution  or  order, 
in  such  form  as  they  may  deem  proper.  And  for  the  purpose  fyt  raising  the  money  necessary 
to  complete  said  building  or  buildings,  the  boards  of  supervisors  of  the  several  countiefs,  cities, 
and  cities  and  counties  of  the  state  of  California  are  hereby  authorized  and  empowered  to  levy 
and  collect  annually  for  the  fiscal  year  commencing  Jul^  first,  eighteen  hundred  and  eighty- 
seven,  and  ending  June  thirtieth,  eighteen  hundred  and  eighty-eight,  and  each  and  every  fiscal 
year  thereafter  during  the  four  fiscad  years  next  ensuing,  m  the  same  manner  and  at  the  same 
times  as  other  taxes  in  said  counties,  cities,  and  towns,  and  townships,  and  cities  and  counties, 
are  levied  and  collected,  an  ad  valorem  |»roperty  tax  on  real  and  personal  property  within  the 
said  counties,  or  cities  and  counties,  cities,  towns,  and  townships,  of  not  to  exceed  ten  cents 
on  each  one  hundred  dollars  of  value,  as  shown  by  the  assessment  rolls  of  said  counties,  and 
cities  and  counties,  cities,  towns,  and  townships,  for  the  cuirent  fiscal  year. 

Sxa  2.  All  laws  now  in  force,  except  in  so  ^  as  they  relate  to  the  levy  and  collection  of 
taxes  for  the  completion  of  any  county,  or  city  and  county,  or  city,  or  towns,  or  townships 
building  or  buildings^  are  hereby  continued  in  full  force  and  effect. 

KOTBS  OV  1>E0ISIONS  AFFLICABLB  TO  SECTIONS  404S-4187. 

4048.    Cknmty  bonds.  — The  lasuanoe  of  ment  act  of  1883,  in  place  of  such  over-imae, 

county  bonds  is  not  within  the  scope  of  the  are  also  void:  Sutro  v.  Pettit,  74  Id.  332.  Bonds 

general  and  ordinary  powers  of  a  hoard  of  issued  by  the  county  of  Tuba  in  pursuance  of 

supervisors  in  this  state,  and  such  bonds  can  the  act  of  March  28,  1872,  for  the  purpose  of 

be  legally  issued  only  by  virtue  of  express  au-  constructing;,  repairing,  and  improving  wagon - 

thority  of  the  legislature:   Sutro  v.  Pettit,  74  roads  and  bridges  within  the  county,  cannot 

Gal.  332.     The  act  of  March  14,  1883,  known  be  paid  by  the  county,  without  the  consent  of 

as  the  county  government  act,  required  that  the  holders,  prior  to  the  expiration  of  ^enty 

bonds  issued  by  a  county  should  refer  to  l^e  years  from  the  date  of  their  issue,  except  in 

act»  and  to  that  extent  repealed  that  part  of  the  manner  and  from  the  fund  provided  for  in 

section  4048  requiring  reference  to  be  made  to  the  statute;  and  an  attempt  by  the  county  to 

it  in  county  b^ds:  Merced  County  v.  Regents  make  a  prior  payment  thereof  from  a  different 

<lf  Universi^,  66  Id.  25.    Bonds  of  the  county  f  and  is  meffectual  as  against  a  non-consenting 

of  San  Luis  Obispo,  negotiable  in  form,  and  holder:  Dam  v.  County  of  Tuba,  75  Id.  452. 

purporting  to  be  issued  under  the  act  of  April  The  coupons  on  such  bonds,  after  they  become 

4,  1870,  as  amended  on  March  14,  1874, —  an-  payable,  bear  interest  from  the  time  they  are 

thorizing  the  county  to  issue  bonds  for  the  presented  to  the  county  treasurer  for  payment: 

erection  of  a  court-house,  not  exceeding  in  the  Id. 
aggregate  the  sum  of  forty  thousand  dmlars, — 

are  void,  in  so  far  as  they  exceed  the  amount  4060.  City  of  Sacramento — Bonded 
limited  by  the  act,  even  in  the  hands  of  a  bona  indebtedness  —  Sinking  ftind.  — The  act 
/de  purchaser  for  value  and  before  maturity,  of  April  24,  1858,  incorporating  the  city  and 
And  refunding  bonds  subsequently  issued  by  county  of  Sacramento,  and  repealing  the  prior 
the  county,  in  supposed  accordance  with  sub-  acts  incorporating  the  city  of  Sacramento^  pro- 
division  14  of  section  25  of  the  county  govern-  vides  in  dSTect  that  fifty-five  per  cent  of  the 
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revenue  derived   from  and  withm  the    city  providing  that  "  no  person  holding  any  Incra- 

limits  for  municipal  purposes,   from  certain  tive  office  under  the  United  States,   or  any 

sources,  including  water  rates,  when  paid  into  other  power,  shall  he  eligible  to  any  civil  office 

the  treasury,  should  be  set  apart  and  appro-  of  pront  under  the  state, '  refers  to  the  capacity 

priated  to  an  interest  and  sinking  fund,  which  to  nold  as  well  as  to  be  elected  to  office;  conse- 

should  be  exclusively  devoted  to  the  payment  quently,  a  person  who  was  duly  eligible  and 

of  the  annual  interest  and  the  final  reaemption  elected  to  a  civil  office  o!  profit  under  the  state 

of  bonds  issued  for  city  indebtedness;   that  can  no  longer  hold  that  office  after  he  has  ac- 

twelve  per  cent  of  such  revenue  should  be  ap-  cepted  and  is  in  the  incumbency  of  a  lucrative 

propriated  to  a  salary  fund,  for  the  payment  of  feaeral  office:  People  ex  reL  Marshall  v.  Letm- 

salaries  of  municipal  officers,  and  tne  balance  ard^  73  CaL  230.     Under  the  proviso  in  that 

to  other  funds  in  a  manner  stated.   It  was  held  section  of  the  constitution,  to  the  effect  "  that 

that  the  word  "revenue,'*  as  used  in  the  act,  officers  in  the  militia,  who  receive  no  annual 

meant  the  gross  receipts  derived   from  tiie  salary,  local  officers,   or  postmasters   whose 

water  rates,  and  not  the  net  receipts,  after  de-  compensation  does  not  exceed  five  hundred 

ducting  therefrom  the  various  items  of  expense  dollars  per  annum,  shall  not  be  deemed  to  hold 

incurred  in  conducting  the  water- works,  and  lucrative  offices,"  the  words  "  lucrative  office  " 

that  consequently  the  treasurer  was  bound  to  refer  solely  to  the  office  under  the  United 

set  apart  and  appropriate  to  the  interest  and  States;  ana  if  the  salary  of  that  office  exceeds 

sinking  fund  fifty-five  per  cent  of  the  fross  re-  five  hundred  dollars  per  annum,  its  incumbent 

ceipts  so  derived:  BaJtea  v.  Porter,  74  Cal.  224.  cannot  hold  any  civiloffice  of  profit  under  the 

The  provisions  of  the  act  of  1858,  for  the  pay-  state,  notwithstanding  the  profit  of  the  state 

ment  into  the  interest  and  sinking  fund  of  office  is  less  than  five  hundred  dollars  per  an- 

tifty-five  per  cent  of  the  revenue  derived  from  num:  Id. 
water  rates,  constitute  a  part  of  the  contract 

between  the  city  of  Sacramento  and  its  bond-  4106.  Separation  of  ofELoes:  See  Kinaqf 
holders,  which  could  not  be  changed  to  the  v.  Kellogg,  65  Cal.  111. 
injury  of  the  bond-holders  by  subsequent  legis- 
lation of  any  sort:  Id.  The  treasurer  of  the  4144.  Deposit  by  clerk  of  court-— 
city  of  Sacramento  cannot  be  compelled  by  Duty  of  treasurer  to  receive.  —  The  act  of 
mandamuB  to  set  apart  and  appropriate  to  1864,  requiring  the  clerks  of  courts  of  records, 
the  interest  and  sinking  fund  any  portion  of  in  all  cases  in  which  deposits  of  money  are 
the  fifty-five  per  cent  of  the  revenue  de-  made  into  court,  to  deposit  the  same  with  the 
jfpjj  rived  from  the  water  rates,  which  had  been  treasurer  of  the  county,  and  makinff  it  the 
previously  paid  out  of  the  treasury  upon  war-  duty  of  the  treasurer  to  receive  such  deposit!^ 
rants  drawn  by  the  auditor,  in  payment  of  was  not  repealed  upon  the  tsJdng  effect  of  the 
;'j|  bills  which  had  been  audited  by  the  board  of  codes  on  we  1st  of  January,  1873,  nor  until 
. )  trustees  of  the  city,  but  which  were  not  pay-  the  adoption,  in  1874,  of  section  2104  of  the 
able  out  of  such  fund:  Id.;  see  Davis  v.  Por-  Code  of  Civil  Procedure:  Heppe  v.  Johnson,  73 
ter,  66  Cal.  658;  Meper  v.  Broum,  65  Id.  583.  Cal.  265.    Where  a  deposit  is  made  by  the 

clerk,  and  receipted  for  by  the  treasurer,  as 

4070.     Payment   of    indebtedness-—  required  by  the  act  of  1864,  and  the  latter 

Annual  income.  —  Under  section  18  of  arti-  regularly  turns  it  over  to  his  successor  in 

cie  11  of  the  constitution,  the  income  and  rev-  office,  by  whom  it  is  embezzled,  any  irregu- 

enue  provided  for  a  county  during  a  given  larity  that  there  may  have  been  in  the  manner 

fiscal  year  must  be  applied  to  the  pasrment  of  of  making  ^e  original  deposit  will  not  release 

the  county  indebtedness  incurred  during  such  the  sureties  on  the  official  bond  of  the  succeed- 

year,  before  the  payment  of  any  indebtedness  ing  treasurer  from  liability:  Id. 
incurred  during  a  preceding  year  can  be  made 

therefrom:  Show  v.  Statler,  74  Cal.  258.    And  4176,  subd.  8.    Service  of  injunction. 

\:                    under  this  section  and  section  36  of  the  county  — An  injunction  maybe  served  by  any  one 

^1                     government  act,  a  county  indebtedness,   in-  authorized  to  serve  a  summons.    This  subdi- 

curred  during  a  given  fiscal  year,  cannot  be  vision  does  not  give  to  or  impose  upon  a  sheriff 

paid  out  of  the  income  or  revenue  of  any  future  the  exclusive  duty  of  serving  all  process  and 

year:  Schwartz  v.  Wilson,  75  Id.  502.  notice:  Oolden  Oate  M.  Co.  v.  Superior  Court, 

65  Cal.  187. 

4072.    Account  —The  verification  of  a  Meals  ftimished  prisoners  —  Compen- 

claim  against  a  county  for  a  specified  amount  sation  —  Action   for.  —  The    sheriff   of  a 

stating  that  the  claim  "is  true  and  correct,  county,  if  he  is  dissatisfied  with  the  amount 

and  that  the  same  is  due  and  owing  from  said  of  compensation  allowed  him  bv  the  board  of 

county  to  deponent,'*  substantially  complies  supervisors  for  meals   furnished  to  prisoners 

with  the  requirements  of  this  section:  Rhoda  confined  in  the  county  jail,  may  bring  an  ac- 

V.  Alameda  County,  69  CaL  623.     Section  77  of  tion  against  the  county  for  the  amount  which 

the  county  government  act,   providing  that  he  claims  to  be  reasonable:  Fulherth  v.  StaniS' 

claims  against  a  county  are  entitled  to  pay-  laus  County,  67  CaL  334. 

ment  "according  to  priority  of  time  in  which  Fees.  —Under  the  act  of  1869,  fixing  the 

they  were  i>re8ented,"  must  be  construed  as  fees  of  the  sheriff  of  Lassen  Coun^  for  his 

requiring  priority  of  payment  only  as  between  trouble  and  expense  in  taking  and  keeping 

the  warrants  of  any  given  year:  Shaw  v.  StcU-  possession  of  and  preserving  property  imder 

ler,  74  Id.  258.  attachment  at  sucn  sum  as  the  court  shall 

order,  the  sheriff  is  not  entitled  to  any  fees  for 

4101.    Federal   official   cannot  hold  such  services,  unless  the  court  makes  an  order 

stateofflce.  —  The  word  "eligible,"  as  used  allowing  them:  Shumway  v.  Leakey,  73  Cal. 

in  section  20  of  article  4  of  the  constitution,  260.    '&Q  order  allowing  such  fees  must  be 
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made  in  the  attachment  suit;  and  an  order  for  «m,  76  Id.  287;  Zaro  v.  Dahan,  76  Id.  565.    On 

their  allowance  made  in  another  action,  or  a  the  trial  of  the  action,  the  ownership  of  the 

direction  to  pay  them  given  by  the  judge  to  property  being  in  issue,  the  plaintiff,  after  tes- 

the  sheriff  on  the  street,  is  insufficient:  Id.  tifying  to  his  ownership,  and  that  the  defend- 

The  refusal  of  the  superior  coiirt  of  Lassen  ant  in  the  attachment  suit  was  in  possession 

County  to  entertain   or  determine  a  motion  under  an  unexecuted  contract  of  sale,  was  asked 

made  by  the  sheriff  of  that  county  for  an  order  on  cross-examination  to  describe  the  property 

fixing  his  fees  in  an  attachment  suit,  as  pro-  which  he  sold  to  such  defendant.      It  was 

Tided  by  the  act  of  1869,  cannot  be  taken  ad-  held  that  the  question  was  proper:  Brkkman 

vantage  of  by  appeal:  Oreehn  ▼.  Shumway,  73  v.  Boss,  67  CaL  601.    The  plaintiff  brought  an 

Id.  263.             ^  action  against  one  Bruce,  in  which  an  attach- 

Fees  for  mileage:  See  BrouglUon  y,  Santa  ment  was  regularly  issued  and  placed  in  the 

Clara  County,  65  Cal.  257.  hands  of  the  defenaant  as  sheriff,  who  levied  it 

GompenBatioii  for  conveying  insane  per-  upon  certain  cattle  as  the  property  of  Bruce, 
sons  to  asylum:  See  Santa  Clara  County  y.  One  Goss,  daimins  to  own  the  cattle,  com- 
Bramhamf  decided  December  26^  1888  (not  menced  an  action  oi  claim  and  delivery  there- 
reported),  for  against  the  defendemt,  and  upon  executing 

the  undertaking  required  by  the  statute,  the 

4181.    BefcuMl  to  pajr  over  money.  —  coroner  took  possession  thereof  and  delivered 

In  an  action  against  a  sheriff  under  this  sec-  them  to  him.    The  defendant  did  not  execute 

tion,  to  recover  certain  money  belonging  to  the  the  counter-undertakins  as  required  by  section 

plaintiff,  which  had  come  into  the  hands  of  the  514  of  the  Code  of  Civil  Procedure,  nor  did  he 

sheriff  by  virtue  of  his  office,  and  which  he  except  to  the  sufficiency  of  the  sureties  on  the 

had  refused  to  pay  over  on  demand,  the  plain-  undertaking  given  by  Goss,  or  notify  the  plun- 

tiff  is  not  entitled  to  recover  the  penalty  pro-  tiff  of  the  action,  or  of  the  giving  of  the  under- 

vided  by  the  section,  if  the  demand  made  on  taking.    Soon  after  receiving  the  possession, 

the  sheriff  was  for  the  payment  of  a  larger  Goss  sold  the  cattle  and  left  the  state.     In  the 

amount  than  the  plaintiff  was   entitled   to:  action  brought  by  Goss,  judgment  was  ren- 

Bkumway  v.  Leakey,  73  Cal.  260.  dered  in  favor  of  the  defendant.    The  plaintiff 

herein  recovered  judgment  against  Bruce,  on 

4187.  Action  against  eheriif.  —  In  an  which  he  has  been  unable  to  realize  anything, 
action  by  the  owner  to  recover  possession  of  The  judgment  against  €^s  has  not  been  en- 
personal  property  from  an  officer,  who  had  forced,  nor  any  portion  of 'it  paid.  At  the 
levied  upon  it  under  an  attachment  against  a  time  of  the  execution  of  the  imdertaking  by 
third  person  in  whose  possession  it  was  found,  Goss,  he  and  the  sureties  thereon  were  and 
thewntof  attachment  IS  admissible  in  evidence  since  have  continued  to  be  insolvent.  It  was 
as  a  prtma  fade  justification  of  the  act  of  the  held  that  the  defendant  was  guilty  of  negli- 
officer  in  making  the  levy,  if  the  writ  be  re^-  gence  in  accepting  the  under£kin£[  given  oy 
lar  upon  its  face,  and  issued  by  a  court  havmg  Goss  without  compelling  the  sureties  to  jus- 
jurisdiction  of  the  subject-matter,  and  in  a  case  tify :  I^oble  v.  Desmond,  72  Cal.  330. 
where  the  law  authorizes  its  issuance:  Brich-  Liability  for  act  of  deputy:  See  People 
numv.  Bobs,  67  CaL  601;  see LaughUnv.  Thtymp-  v.  OUo,  11  Oal.  45 

4193.  An  Act  ta  amend  an  act  entitled  "An  Act  to  allow  compensation  to  sheriffs  for  conveying 
prisoners  to  state  prisons  and  insane  persons  to  the  insane  asylums,"  approved  March  I4, 1885, 
providing  for  compensation  to  sheriffs  for  service  rendered  since  the  fourteenth  day  qf  March, 
eighteen  hundred  and  eigldy-Jive. 

[Approved  March  16, 1B89;  1889, 200.] 
SicnoN  1.    An  act  entitled  "  An  Act  to  allow  compensation  to  sheriffs  for  conveying  prison- 
ers to  the  state  prisons  and  insane  persons  to  the  insane  asylums,"  is  hereby  amended  so  as  to 
read  as  follows:  — 

Compensation  qf  sheriffs  for  transporting  prisoners. 

Section  1.  There  shall  be  allnwed  Dy  the  state  board  of  examiners  to  the  sherifi^,  to  be 
retidned  by  him  for  his  own  use,  for  delivering  a  prisoner  to  either  of  the  state  prisons,  actual 
expenses,  and  five  dollars  per  diem  for  the  time  necessarily  consumed  in  delivering  such  pris- 
oner. 

Compensation  of  sheriffs  for  transporting  insane, 

Sbo.  2.  There  shall  be  allowed  by  the  state  board  of  exanuners  to  the  sheriff,  to  be  retained, 
by  him  for  his  own  use,  for  delivering  any  insane  person  to  either  of  the  insane  asylums,  his 
actual  expenses,  and  the  same  per  diem  as  is  allowed  in  section  one  of  this  act. 

Sec.  3.  The  sheriff  shall  be  allowed,  and  is  entitled  to  receive  and  retain  for  his  own  use,  the 
same  compensation  and  expenses  for  all  like  services  mentioned  in  sections  one  and  two  of  this 
act,  rendered  by  him  since  the  fourteentii  day  of  March,  eighteen  hundred  and  eighty-five. 

Ssa  4.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

KoTBS  or  Dbcisions  Afflioablb  to  Seotion  4204. 

4904.    Salary  of  county  clerk. — In  the  supervisors  of  the  city  and  county  of  .San 

absence  of  law  fixing  the  compensation  of  the  Francisco,   nor  any  other  officer  haying  the 

county  clerk,  the  board  of   supervisors  has  power   "to  authorize  or  contract   liabilities 

power  to  fix  it:  Kinsey  v.  Kellogg,  65.  Cal.  111.  against  the  treasury,"  shall  authorize  or  con- 

Beputy  county  clerks  —  Salaries  of—  tract  for,  in   any  one  month,  any  demand 

One-twelfth  act.  —The  act  of  February  27,  against  the  treasury  which  shall  exceed  one- 

1S78>  —  providing  that  neither  the  board  of  twelfth  part  of  the  amount  allowed  by  law 
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to   be   expended   within  the    fiscal    year    of  of  mandate  brought  by  such  a  deputy  to  com- 

which  said  month  is  a  part,  —  does  nob  apply  pel  the  auditor  to  allow  his  claim  for  salary  as 

to  the  auditing  and  payment  of  demands  for  a  court-room  or  register  clerk,  the  petition 

salaries  of   omceirs,   such   as  deputy  county  must  allege  and  the  court  must  find  that  the 

clerks,  whose  appointments  are  provided  for,  petitioner  had  been  appointed  or  assigned  to 

and  salaries  ^xed  by  law:  Welch  v.  Strolher,  74  such  position.    An  allegation  that  he  hiui  acted 

CaL  413.    Section  18  of  article  11  of  the  con-  in  the  capacity  and  performed  the  services  of 

stitution,  providing  that  "no  county  ....  a  court-room  or  register  clerk  is  not  sufficient: 

shall  incur  a&y  indebtedness,  in  any  manner  or  Id. 

for  any  purpose,  exdeedins  in  any  ^ear  the  in-  Salazy — Aflsigiixiieiiit  before  due.  — The 
come  and  revenue  proviaed  for  it  for  such  assignment  of  his  salary  by  a  public  officer  be- 
year,"  does  not  prohibit  the  auditor  of  the  city  fore  it  becomes  due  is  contrary  topublic  policy, 
and  connty  of  San  Francisco  from  auditing  the  and  void:  Bangs  ▼.  2)imn,  66  CaL  72.  The 
demands  for  salaries  of  deputy  county  clerks,  depraties  and  copyists  of  a  county  clerk  assigned 
notwithstanding  the  aggregate  amount  of  the  their  demands  upon  the  treasury  to  him,  who 
salaries  of  such  officerslor  a  given  year  would  in  turn  assigned  them  to  the  petitioner,  at  a 
exceed  the  amount  limited  oy  the  board  of  date  prior  to  the  time  when  the  services  had 
supervisors  for  the  payment  of  such  salaries  been  rendered  or  the  salaries  earned.  It  was 
during  that  year:  Id.  Tne  salary  of  a  court-  held  that  the  petitioner  took  part  in  a  trans- 
room  and  register  clerk  of  the  superior  court  action  contrarv  to  pubUc  policy,  and  must  be 
of  the  city  and  county  of  San  Francisco  ia  held  to  have  knowmgly  contravened  the  law, 
fixed  at  f  176  per  month,  hj  the  acts  of  Febm-  and  could  not  enforce  payment  of  the  aasigiied 
ary  13,  1880,  and  of  April  2,  1880:  Burke  v.  demands:  Id. 
BoigaT,  67  Idl  182.    In  a  proceeding  for  a  writ 

An  Ad  (Mithoriasing  county  derha  in  this  state  to  take  and  fterttfy  affidavits  for  United  Slates  penUon 

claimants,  toUhout  the  payment  qf/ees  or  compensation  thertfor, 

r Approved  March  10, 1S87;  1887, 8L] 
Affidavits  certified  without /ees. 

Section  1.  All  couniy^clerks  in  this  state  are  hereby  authorised  and  empowered  to  take 
and  certify  affidavits  for  United  States  pension  claimants  without  demanding  or  receiving  any 
fees  or  compensation  therefor. 

Sbo.  2.    This  act  shall  take  effect  immediately. 

Notes  of  Dboisions  Applioable  to  Ssonoirs  4245-4357. 

4245.  Ban  litus  Obiepo  County —  crease  his  salary  as  district  attorney;  and  if 
Fees  must  be  paid  into  treasury.  —Under  the  contract  is  made  in  eood  faith,  it  is  not 
the  act  of  March  21,  1876,  all  fees  collected  void:  Jones  v.  Morgan,  67  Id.  308.  The  dis- 
by  the  county  recorder  of  San  Luis  ObispK)  trict  attorney  of  Lake  County,  in  an  action  to 
County,  for  services  rendered  by  him  or  his  recover  a  tax,  is  entitled  to  the  percentage  pro- 
deputies  in  their  several  official  capacities,  vided  for  in  the  act  of  March  5,  1870:  LaJos 
must  be  paid  into  the  county  treasury,  to  County  v.  Sulpher  Banks  Q.  3f.  Co,  66  Id.  17. 
be  applied  to  the  payment  of   the  current 

expenses  of  the  county:  County  of  San  Luis  4314.    Constable's  deed  as  evidence. 

Obispo  V.   King,  69  CaL   531.      The  fees  so  — A  constable's  deed  is  not  admissible  in  evi- 

coUected.by  the  county  recorder,    and   not  deuce  without  proof  of  the  judgment  and  eze- 

paid  over,  are  held  by  him  in  trust  for  the  cution  in  pursuance  of  which  it  was  made: 

county,  and  the  statute  of  limitations  does  not  Peterson  v.  Weis^xin,  75  Cal.  174. 
.commence  to  run  against  the  right  of  the 

county  to  recover  the  same  until  a  demand  4831.    Provisions  relating  to  fees  and 

has  Ijeen  made  on  the  recorder  therefor:  Id.  salaries  in  the  county  government  act  of  the 

14th  of  March,  1883,  are  part  of  the  general  law 

4256.       Additional    compensation  —  establishing  a  uniform  system  of  county  and 

Percentage. — Under  the  act   of    1869-70,  township  governments,  and  are  not  withm  the 

providing  for  the  compensation  to  be  paid  to  inhibition  of  the  constitution  declaring  that  the 

district  attorneys,  and  sections  4256-4258  of  legislature  shall  not  pass  local  or  special  laws 

the  Political  Code,  prescribing  the  duties  of  "affecting  the  fees  or  salary  of  any  officer": 

^uch  officers,  the  district  attorney  of  Fresno  Longan  v.  County  qf  Solano,  65  Cal.  122. 
Connty  is  not  entitled  to  charge  or  receive 

from  that  county  any  compensation  in  addition  4354.    Proceedings  for  establishmmit 

to  his  regular  salary  for  convictions  for  misde-  of  city. — The  notice  of  the  election  for  the  in- 

meanors  had  in  justices'  courts,  in  cases  in  corporationof  the  defendant  recited  that  "ape- 

which  he  did  not  institute  the  proceedings,  tition  having  been  duly  presented  to  the  board 

did  not  appear  before  the  magistrates  when  of  supervisors  of  the  connty  of  San  Bemar- 

the  convictions  were  had,  and  did  not  render  dino,  signed  by  at  least  one  hundred  Qualified 

any  service  whatever,  either  personidly  or  by  electors  of  the   connty  resident  witnin  the 

deputy:  Edwards  v.  County  qf  Fresno,  74  CaL  limits  of  the  proposed  corporation,  which  peti- 

476.  '  A  contract  by  which  the  board  of  super-  tion  particularly  set  forth  the  boundaries  of 

visors  of  a  county  employ  the  district  attorney  this  proposed  corporation,  and  stated  the  num- 

of  the  connty  for  a  special  compensation  to  at-  ber  of  .inhabitants  therein  to  be  about  three 

tend  to  the  interests  of  the  county  in  a  suit  thousand."    It  was  held  that  the  notice  was 

which  is  to  be  tried  in  another  county  after  the  sufficient  to  indicate  to  the  voters  that  the  pro- 
expiration  of  his  term  of  office,  does  not  in*    posed  city  would  be  of  the  sixth  class,  under 
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the  act  of  March  13,  1883:  People  ex  rel  enlarged  or  contracted  by  its  provisions;  on 
Bettner  ▼.  CUy  qf  Riverside,  70  Cal.  461.  the  contrary,  the  conftitntion  made  existing 
The  propriety  of  establishing  a  mnnicipality,  monicipalities  more  indejpendent  of  state  con- 
ond  of  including  within  its  boundaries  a  par-  trol,  by  inhibiting  the  legislature  from  passing 
ticular  territory,  is  in  general  a  political  ques-  special  laws  for  any  municipality,  and  from  im- 
tiou  for  the  lesislative  department  of  the  posing  taxes  for  any  municipal  purpose.  At 
government;  ana  if  the  course  pursued  in  the  same  time,  it  conferred  upon  all  existing 
establishing  a  given  municipality  substantially  municipalities  the  power  to  make  and  admin- 
complies  with  the  statute,  the  courts  will  not  ister,  within  their  respective  limits,  all  such 
interfere  on  the  ground  that  certain  territory  local,  police,  sanitary,  and  other  laws  as  are 
would  not  derive  any  benefit  from  being  in-  not  in  conflict  with  the  general  laws  of  the 
duded  therein:  Id.  state:  In  re  Ouerrero,  69  Oal.  88. 

Act  of  March  S,  1883,  providins^  for  Dedication  of  public  park  to.— As  to 

dassiflcation  of  municipal  corporations  ac-  the  effect  of  a  judgment  in  favor  of  a  defend- 

cording  to  their  population,  is  constitutional,  ant  in  an  action  of  ejectment  by  a  city  for 

and  is  a  general  law  within  the  meaning  of  land  claimed  to  be  dedicated  to  it,  where  the 

section  6  of  article  11  of  the  constitution:  city  subsequently  acquires  title,  see  City  and 

PritcheU  v.  Stanislaus  County,  73  Oal.  310.  County  qf  San  Frandsoo  v.  EoUiday,  76  CaL 

Eflbct  of  constitutioii  on  existins^  mu-  18. 
niciiMllties. — The  constitution  did  not  abol- 
ish the  municipalities  of  the  state,  nor  abrogate  4357.    Boundaries  of  San  Diego:  See 
their  charters,  nor  change  the  powers  granted  City  of  San  Diego  v.  ChxauUSf  decided  Decem- 
by  them,  except  where  they  may  have  been  ber  12,  1888  (unreported). 

An  Act  to  provide  for  changing  the  boundaries  <f  cities  and  mumxxpal  corporaUons,  and  to  exdude 

territory  ther^rom, 
[Approved  March  19, 1889;  1889, 856.] 
Munleipal  boundaries  —  Bow  changed. 

SsonoN  1.  The  boundaries  of  any  city  or  municipal  corporation  may  be  altered  and  terri- 
tory excluded  therefrom  after  proceedings  had  as  required  in  this  section.  The  council,  board 
of  trustees,  or  other  legislative  body  of  such  corporation  shall,  upon  receiving  a  petition  there- 
for, signed  by  not  less  than  one  fifth  of  the  qualified  electors  thereof,  as  shown  by  the  vote  cast 
at  thelast  municipal  election  held  therein,  submit  to  the  electors  of  such  corporation  the  ques- 
tion whether  such  territory  as  is  proposed  by  such  petition  shall  be  excluded  from  such  munici- 
pal corporation,  and  cease  to  be  a  part  thereof.  Such  question  shall  be  submitted  at  a  special 
election  to  be  held  for  that  purpose,  and  such  l^iskitive  body  shall  give  notice  thereof  by  pub- 
lication in  a  newspaper  printed  and  published  in  such  corporation,  or  if  there  is  no  newspaper 
published  in  said  corporation,  then  in  some  newspaper  published  in  the  county  in  which  said 
cori>oration  is  situated,  for  a  period  of  four  weeks  prior  to  such  election.  Such  notice  shall 
distinctly  state  the  proposition  to  be  so  submitted,  and  shall  designate  specifically  the  bounda- 
ries of  the  territory  so  proposed  to  be  excluded,  and  the  electors  shall  oe  invited  therebv  to 
vote  upon  such  proposition  by  placing  upon  their  ballots  the  words,  "For  exclusion,  *  or 
"Against  exclusion,  or  words  equivalent  thereto.  Such  legislative  body  shall  also  designate 
the  place  or  places  at  which  the  polls  will  be  opened  in  such  territory  so  proposed  to  be  ex- 
cluded, which  place  or  places  shaU  be  that  or  those  usually  used  for  that  purpose  within  such 
territory,  if  any  such  there  be,  and  for  the  purposes  of  this  act,  the  qualined  electors  residing 
in  the  territoiy  proposed  to  be  excluded  shall  be  entitled  to  vote  at  the  polls  in  such  territory, 
and  not  elsewhere.  Such  legislative  body  shall  also  appoint  and  designate  in  such  notice  the 
names  of  the  officers  of  election.  Such  legislative  body  shall  meet  on  the  Monday  next  suc- 
ceeding the  da^r  of  such  election,  and  proceed  to  canvass  the  votes  cast  thereat.  The  votes 
cast  in  such  territory  so  proposed  to  be  excluded  shall  be  canvassed  separfttely,  and  if  it  shall 
appear  on  such  canvass  that  a  majority  of  all  the  votes  cast  in  such  territory  and  a  majority  of 
all  the  votes  in  such  corporation  shall  be  for  exclusion,  such  legislative  body  shall,  by  an  order 
entered  upon  their  minutes,  cause  their  clerk,  or  other  officer  performing  the  duties  of  clerk, 
to  make  and  transmit  to  the  secretary  of  state  a  certified  abstract  of  such  vote,  which  abstract 
shall  show  the  whole  number  of  electors  voting  in  such  territory,  the  whole  number  of  electors 
voting  in  such  corporation,  exclusive  of  such  territory,  the  number  of  votes  cast  in  each  for 
exclusion,  and  the  whole  number  of  votes  cast  in  each  against  exclusion.  From  and  after  the 
date  of  filing  such  abstract,  such  exclusion  of  such  territory  from  such  municipal  corporation 
shall  be  deemed  complete,  and  thereafter  such  territory  shaU  cease  to  be  a  part  of  such  munici- 
pal corporation;  provided,  that  nothing  contained  in  this  act  shall  be  held  to  relieve,  in  any 
manner  whatsoever,  any  part  of  such  territory  from  any  liability  for  any  debt  contracted^  by 
such  municipal  corporation  prior  to  such  exclusion;  and  provided  further,  that  such  municipal 
•corporation  is  hereby  authorized  to  levy  and  collect  from  any  territory  so  excluded,  from  time 
to  time,  such  sums  of  money  as  shall  be  found  due  from  it  on  account  of  its  just  proportion  of 
liability  for  any  payment  on  the  principal  or  interest  of  such  debts;  such  assessment  and  col- 
lection shall  be  made  in  the  same  manner  and  at  the  same  time  that  such  assessment  and 
collection  is  levied  and  made  upon  the  property  of  such  municipal  corporation  for  any  payment 
on  account  of  such  debts;  and  provided  further,  that  any  such  territory  so  excluded  from  any 
municipal  corporation  ma^  at  any  time  tender  to  the  legislative  body  of  such  municipal  corpo- 
ration the  amount  for  which  such  territory  is  liable  on  account  of  such  debts,  and,  after  such 
tender  is  made,  such  authority  as  is  herein  given  municipal  corporations  to  levy  and  assess 
taxes  on  such  excluded  territory  shall  cease. 
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Rejection  qfapplkaUon, 

Sbo.  2.  Whenever  any  application  for  expulsion  or  separation  of  territory  shall  be  made, 
and  proceedings  Uiereon  be  nad  pursuant  to  the  provisions  of  this  act^  and  separation  or  exclu- 
sion shall  be  denied,  refused,  or  rejected,  then  and  in  such  event,  if  any  person  or  persons,  or 
corporation,  previous  to  such  application,  and  believing  the  same  to  be  separate  and  distinct 
from  the  city  or  municipality  where  such  application  is  made,  shall  have  paid,  laid  out,  or  ex- 
pended moneys  in  the  construction  and  establishment  of  sewers,  streets,  or  parks,  or  either  of 
them,  within  the  territory  which  applied  for  separation  or  exclusion,  such  person,  persons,  or 
corporation  shall  be  entitled,  immediately  after  such  denial,  refusal,  or  rejection,  to  maintain 
an  action  of  an  equitable  nature  in  the  superior  court  in  the  county  where  such  application  was 
made  against  the  city  or  municipality  where  such  application  was  made,  to  recover  asainst  such 
city  or  municipality;  the  value  of  such  improvements  and  expenses  so  incurred  to  be  determined 
by  three  referees,  to  bd  appointed  by  said  court,  and  a  judgment  entered  for  the  amount  thereof 
against  such  city  or  municipality  in  favor  of  the  person,  persons,  or  corporation  entitled,  to 
maintain  such  action  hereunder.    - 

Ssa  3.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  passagei 

An  Act  to  fftmdefor  the  aUeratkn  of  the  boundaries  qf  and/or  the  annexcOhn  qf  territory  to  moor* 
porated  touma  and  eUiee,  and  /or  the  inoorporcUion  of  gueh  annexed  territory  in  and  as  a  part  qf 
such  munkipaJliUeSt  and  for  the  districting,  government,  and  municipal  control  qfamiexed  territory, 

[Approved  March  19, 1889;  1889, 868. J 
Alteration  qf  boundaries  qf  incorporated  toums  or  cities. 

Section  1.  The  boundaries  of  any  incorporated  town  or  city,  whether  heretofore  or  here- 
after formed,  incorporated,  reincorporated,  oi^y^ized,  or  reorganized,  may  be  altered,  and  new 
territory  annexed  thereto,  incorporated  and  mcluded  therein,  and  made  a  part  thereof,  upon 
proceeding  being  had  and  taken  as  in  this  act  provided.  The  council,  board  of  trustees,  or 
other  legislative  Dody  df  any  such  municipal  corporation,  upon  receiving  a  written  petition 
therefor  containins  a  description  of  the  new  territory  asked  to  be  annexed  to  such  corporation, 
and  signed  by  not  less  than  one  fifth  in  number  of  the  qualified  electors  of  such  municipal  oor- 
poration,  computed  upon  the  number  of  votes  cast  at  the  last  general  municipal  election  held 
therein,  must,  without  delay,  submit  to  the  electors  of  such  municipal  corporation,  and  to  the 
electors  residing  in  the  territory  proposed  by  such  petition  to  be  annexed  to  such  corporation, 
the  question  whether  such  new  tenitory  shall  be  annexed  to,  incorporated  in,  and  made  a  part 
of  such  municipal  corporation.  Such  question  shall  be  submitted  at  a  special  election  to  be 
held  for  that  purpose,  and  no  other;  and  such  lesislative  body  is  hereby  empowered  to,  and  it 
shall  be  its  duty  to,  cause  notice  to  be  given  of  such  election  by  the  publication  of  a  notice 
thereof  in  a  newspaper  printed  and  published  in  such  municipal  corporation,  and  also  in  a  news- 
paper, if  any  such  there  be,  printed  and  published  outside  of  such  corporation,  but  in  the 
county  in  wnich  the  territory  so  proposed  to  be  annexed  is  situated,  in  each  case  at  least  once 
a  week  for  a  period  of  four  successive  weeks  next  preceding  the  date  of  such  election.  Such 
notice  shall  distinctly  state  the  proposition  to  be  submitted^  i.  e.,  that  it  is  proposed  to  annex 
to,  incorporate  in,  and  make  a  pi^  of  such  mtmicipal  corporation  the  territory  sousht  to  be 
annexed,  specifically  describing  the  boundaries  thereof;  and  in  said  notice  the  qualified  electors 
of  said  municipal  corporation,  and  the  qualified  Sectors  residing  in  said  territory  so  proposed  to 
be  annexed,  shall  be  invited  to  vote  upon  such  proposition  by  placing  upon  their  ballots  the 
words  '*For  annexation"  or  "Against  annexation,"  or  words  equivalent  thereto.  Such  legis- 
lative body  is  hereby  empowered,  and  it  shall^  be  its  duty,  to  establish,  and  in  such  notice  of 
election  designate  the  voting  precinct  or  precincts,  and  the  place  or  places  at  which  the  polls 
will  be  opened  in  such  territory  so  proposed  to  be  annexed,  and  also  in  such  municipal  corpora- 
tion. And  such  place  or  places  snail  be  that  or  those  commonly  used  as  voting-places  within 
such  municipal  corporation,  and  also  that  or  those  commonly  used  within  such  new  territory, 
if  any  such  there  be.  Such  legislative  body  is  empowered  to,  and  it  shall,  appoiift  the  officers 
of  such  election,  who  shall  be,  for  each  voting-place  in  such  municipal  corporation,  and  for  such 
voting-place  in  said  new  territory,  two  judges  and  one  inspector,  each  of  whom  shall  be  a  qual- 
ified elector  of  the  voting  precinct  in  which  he  is  appointed  to  act  as  an  officer  of  such  election. 
The  ballots  used  at  such  election,  the  opening  and  closing  of  the  polls,  and  the  holding  and 
conducting  of  such  election,  shall  be  in  conformity,  as  far  as  may  be,  with  the  general  laws  of 
this  state  concerning  elections;  and  the  judges  and  inspectors  of  such  election  shall,  immediately 
on  the  closing  of  the  poUs,  count  the  ballots,  makke  up  and  certify  the  tally-sheets  of  the  ballots 
cast  at  their  respective  polling-places,  seal,  and  then  immediately  return  the  same  as  below  pro- 
vided, doing  so,  as  nearly  as  practicable,  in  tiie  manner  provided  in  the  election  laws  of  this 
state;  but  the  ballots,  tally-sheets,  and  returns  shall  be  so  returned  to  and  deposited  with  the 
clerk  of  such  legislative  body.  Such  legislative  body  shall,  at  the  time  provided  for  its  regular 
meeting  next  aJter  the  expiration  of  t£rce  days  from  and  after  the  date  of  said  election,  meet 
and  proceed  to  open  and  canvass  said  ballots,  tally-sheets,  and  returns;  and  such  canvass  shall 
be  completed  at  such  meeting,  if  practicable,  and  in  any  event,  as  soon  as  practicable,  avoiding 
adjournment  or  adjournments,  if  possible,  until  said  canvass  is  completed.  Such  canvass  by  such 
legislative  body  shall  be  conducted  and  completed  as  follows:  The  ballots  cast  in  such  outside 
territory  so  proposed  to  be  annexed,  together  with  the  tally-sheets  and  returns  belonging 
therewith,  shall  be  canvassed  separately;  and  the  ballots  cast  inside  of  said  municipal  corpora- 
tion, together  with  their  tally-sheets  and  returns,  shall  be  canvassed  separately.  Immediately 
upon  the  completion  of  such  canvass  said  legislative  body  shall  cause  a  record  thereof  to  l>e 
made  and  entered  upon  its  minutes,  showing  the  whole  number  of  ballots  cast  in  such  outside 
territory,  the  whole  number  of  ballots  cast  in  such  municipal  corporation,  the  number  thereof 
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cast  in  each  in  favor  of  annexation,  and  the  number  thereof  cast  in  each  against  annexation; 
and  if  it  ahall  i^pear  from  such  canvass  that  a  majority  of  all  the  ballots  oast  in  snch  outside 
territory,  and  a  majority  of  all  the  ballots  cast  inside  of  said  municipal  corporation,  are  in  favor 
of  annexatioD,  the  clerk,  or  other  officer  performins  the  duties  of  clerk,  of  such  legislative  body, 
shall  promptly  make  and  certify,  under  the  seal  of  said  municipal  corporation,  and  transmit  to 
the  secretary  of  state,  a  cop^  oi  said  record  so  entered  upon  said  minutes,  together  with  a  state- 
ment  showing  the  date  of  said  election  and  the  time  and  result  of  said  canvass,  which  document 
shall  be  filed  Dy  the  secretary  of  state  immediately  upon  the  receipt  thereof.  From  and  after 
the  date  of  the  filing  of  said  document  in  the  office  of  the  secretary  of  state,  the  annexation  of 
such  territory  so  proposed  to  be  annexed  shall  be  deemed  and  shall  be  complete,  and  thenceforth 
such  annexed  territory  shall  be,  to  all  intents  and  purposes,  a  part  of  such  municipid  corpora- 
tion, except  only  that  no  property  within  such  annexed  territory  shall  ever  be  taxed  to  pay  any 
portion  ofany  indebtedness  or  liability  of  such  municipal  corporation  contracted  j>rior  to  or  ex- 
isting at  the  time  of  such  annexation.  No  territory  which,  at  the  tune  such  petition  for  such 
proposed  annexation  is  presented  to  such  legislative  body,  forms  any  part  of  any  incorporated 
town  or  city,  shall  be  annexed  under  the  provisions  of  this  act. 

Altering  boundaries  qf  wards. 

Ssa  2.  The  legislative  body  of  any  incorporated  town  or  city  which  is  or  shall  be  divided 
into  wards,  and  to  which  territory  has  been  heretofore  or  shall  be  hereafter  annexed,  must  by 
ordinance  either  so  alter  the  boundaries  of  the  wards  of  such  municipal  corporation  as  to  include 
such  annexed  territory  in  one  or  more  wards  adjoining  such  annexed  territory,  or  make  of  such 
annexed  territory  one  or  more  additional  wards;  pnwided,  that  the  number  of  wards  shall  not 
be  so  increased  as  to  exceed  the  number  which  such  municipal  corporation  may  according  to 
law  have.  In  altering  the  boundaries  of  wards,  or  creating  new  waras,  regard  must  be  had  to 
the  number  of  inhabitants,  so  that  each  ward  shall  contain,  as  near  as  may  he,  an  equal  number 
of  inhabitants,  exclusive  of  persons  incapable  of  citizenship  in  this  state. 

Ssa  3.  Nothing  in  this  act  provided  for  shall  alter  or  affect  the  boundaries  of  any  senatorial 
or  assembly  district. 

EsmeneeSf  how  paid. 

Ssa  4.  All  proper  expenses  of  proceedings  for  annexation  of  territory  under  this  aot^ 
whether  such  annexation  shall  be  made  and  completed  or  not,  shall  be  paid  by  the  municipal 
corporation  so  annexing  or  attempting  to  annex  such  territorv. 

OEC.  5.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  appxovaL 

There  was  also  passed  at  the  same  session  the  following  act:  — 

An  Act  to  provide  for  changing  the  boundaries  qfMes  and  munie^pal  corporathna,  and  to  exdude 

territory  ther^rom. 
[Approved  March  20,  1889;  1889, 488.1 
Sxckuion  iif  territory  and  changing  boundaries  €/ rnunicij>(il  corporaUom 

SsonoH  1.  The  boundaries  of  any  city  or  municipal  corporation  may  be  altered,  and  ter- 
ritory excluded  therefrom,  after  proceeding  had,  as  required  in  this  section.  The  council, 
board  of  trustees,  or  other  leffislative  body  of  such  corporation,  shall,  upon  receiving  a  petition 
therefor,  siened  by  not  less  than  one  fifth  of  the  qualified  electors  thereof,  as  shown  by  the  vote 
cast  at  tiie  last  municipal  election  held  therein,  submit  to  the  electors  of  such  corporation  the 
question  whether  such  territory  as  is  proposed  by  such  petition  shall  be  excluded  from  such 
municipal  corporation  and  cease  to  be  a  peurt  thereof,  ouch  question  shall  be  submitted  at  a 
special  election  to  be  held  for  that  purpose,  and  sudi  legislative  body  shall  give  notice  thereof 
by  publication  in  a  newspaper  printed  and  published  in  such  corporation  for  a  period  of  four 
weeks  prior  to  such  election,  ouch  notice  uuJl  distinctly  state  tine  proposition  to  be  so  sub- 
mitted, and  shall  designate  specifically  the  boundaries  of  the  territory  so  proposed  to  be  ex- 
cluded. And  the  elec^rs  shall  be  invited  thereby  to  vote  upon  such  proposition  by  placing 
upon  their  ballots  the  words  "For  exclusion"  or  "Asainst  exclusion,  or  words  equivalent 
thereto;  such  legislative  body  shall  also  designate  the  p&oe  or  places  at  which  the  polls  will  be 
opened  in  such  territory  so  proposed  to  be  excluded,  which  piace  or  places  shall  be  that  or 
those  usually  used  for  that  purpose  within  such  territory,  if  any  such  there  be,  and  for  the 
purposes  of  this  act,  the  qualified  electors  residinjj  in  the  territorv  proposed  to  be  excluded 
shall  be  entitled  to  vote  at  the  poUs  in  such  territory,  and  not  elsewhere.  Such  legislative 
body  shall  also  appoint  and  designate  in  sudi  notice  the  names  of  tiie  officers  of  election.  Such 
legislative  body  shall  meet  on  the  Monday  next  succeeding  the  day  of  such  election,  and  pro- 
ceed to  canvass  the  votes  cast  thereat.  The  votes  cast  m  such  territory  so  proposed  to  be 
excluded  shall  be  canvassed  separately,  and  if  it  shall  appear  on  such  canvass  that  a  majoritv 
of  all  the  votes  cast  in  such  territory,  and  a  majority  of  all  the  votes  in  such  corporation,  shall 
be  for  exclusion,  such  legislative  body  shall,  by  an  order  entered  upon  their  minutes,  cause 
their  clerk,  or  other  officer  performing  the  duties  of  clerk,  to  make  and  transmit  to  the  secre- 
tary of  state  a  certified  abstract  of  such  vote,  which  abstract  shall  show  the  whole  number  of 
electors  voting  in  such  territory,  the  whole  number  of  electors  voting  in  such  corporation  ex- 
clusive of  such  territory,  the  number  of  votes  cast  in  each  for  exclusion,  and  the  whole  number 
of  votes  cast  in  each  a^;ainst  exclusion.  From  and  after  the  date  of  filing  such  abstract,  such 
exclusion  of  such  territory  from  such  municipal  corporation  shall  be  deemed  complete,  and 
thereafter  such  territorv  shall  cease  to  be  a  part  of  such  municipal  corporation;  provided,  that 
nothing  contained  in  tnis  act  shall  be  hela  to  relieve  in  any  manner  whatsoever  an^  part  of 
such  territory  from  any  liability  for  any  debt  contracted  by  such  municipal  corporation  prior 
to  such  ^elusion;  and  provided /uriher,  i^t  such  municipal  corporation  is  hereby  authorized 
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to  levy  and  collect  from  any  territory  so  ezcladed,  from  time  to  time,  such  snms  of  money  aa 
shall  be  found  due  from  it  on  account  of  its  just  proportion  of  liability  for  any  payment  on  the 
principal  or  interest  of  such  debts.  Such  assessment  and  collection  shall  be  made  in  the  same 
manner  and  at  the  same  time  that  such  assessment  and  collection  is  levied  and  made  upon  the 
property  of  such  municipal  corporation  for  any  payment  on  account  of  such  debts;  caul  jnwided 
/urtfier,  that  an^  such  territory  so  excluded  from  any  municipal  corporation  may  at  any  time 
tender  to  the  legislative  body  of  such  municipal  corporation  tne  amount  for  which  such  terri- 
tory is  liable  on  account  of  such  debts,  and  after  such  tender  is  made,  such  authority  as  ii 
herein  given  municipal  corporation  to  levy  and  assess  taxes  on  such  excluded  territofy  shall 
cease. 
Sica  2.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

KoTES  OF  Decisions  Applioablb  to  Sections  4386-4408. 

4386i  Mayor  as  Judge.  —  The  fact  that 
the  mayor  presided  over  the  council  that 
passed  an  ordinance  does  not  divest  him  of  his 
authority  under  the  charter  to  act  as  the  judge 
of  the  city  court?  on  the  trial  of  a  prosecution 
for  violating  the  ordinance;  nor  is  he  as 
judge  of  that  court  disqualified  from  tryins 
such  a  case  because  the  charter  required  aU 
fines  collected  therein  to  be  paid  into  the 
salary  fnnd,  or,  because  his  action  as  mayor  in 
approving  the  ordinance  had  been  severely  crit- 
icised by  the  city  press:  In  re  Ouerrero,  69  Cal. 
88.  The  mayor  of  Los  Angeles  cannot^  by  a 
general  deputation,  substitute  a  justice  of  the 
peace  to  act  in  his  place  as  judge  of  the  city 
court.  He  can  depute  a  justice  for  that  pur- 
pose only  in  case  of  absence  from  the  city  or 
inability  to  act:  County  of  Lot  Angeles  v.  CUy 
qf  Los  Angelas,  65  Id.  476.  The  city  court  of 
Los  Angeles,  as  created  by  the  charter  of  the 
city,  was  not  abolished  by  the  constitution, 
nor  are  the  provisions  of  the  charter  making 
the  mayor  of  the  city  a  component  part  of  the 
council  and  ex  officio  city  judge  unconstita- 
tional:  In  re  Guerrero,  69  Id.  88. 

4887.  Fresetitatioii  of  daims.  —  Tl^e 
charter  of  the  city  of  San  Francisco  does  not 
require  a  claim  against  the  municipality  to  be 
presented  to  the  supervisors  for  allowance  be- 
fore suit  can  be  brought  upon  it:  Lehn  v.  City 
and  County  qf  San  Francisco,  66  Cal.  76.  Under 
section  90  of  the  consolidation  act,  a  claim  for  a 
salary  due  at  the  end  of  each  month,  having 
never  been  presented  for  payment  nor  pre- 
sented to  the  board  of  supervisors  to  be  passed 
or  approved,  is  barred  after  the  lapse  of  one 
month:  Ames  v.  City  and  County  qfSan  Fran- 
cisco, 76  Id.  325.  Under  the  act  of  March  4, 
1878,  providing  that  gas  inspectors  /'shall  be 
entitled  to  a  salary  to  be  paid  and  allowed " 
by  the  board  of  supervisors,  it  is  not  necessary 
that  a  claim  for  such  salary  be  presented  to  the 
auditor  to  be  allowed  or  audited  by  such  offi- 
cer: Id.  As  to  the  power  of  an  auditor  to 
draw  a  warrant  in  favor  of  the  assignee  of  a 
judgment,  see  Scheerer  v.  Edgar,  76  Id.  569. 

Action  to  quiet  title  lieie  against  city  and 
county  of  San  Francisco:  City  and  County  qf 
San  Francisco  v.  HoUiday,  76  Cal.  18. 


4408.  Bei>eal  of  municipal  charter 
does  not  impair  the  validity  of  contracts  made 
under  its  provisions:  Meyer  v.  Porter,  65  CaL 
67. 

Ordinances  generally.  —  Where  a  char- 
ter of  a  municipal  corporation  requires  it  to 
do  certain  acts  by  resolution,  it  may  do  the 
same  acts  by  ordinance:  City  qf  Los  Angeles  v. 
Waldron,  65  Cal.  283.    The  board  of  super- 


visors of  the  city  and  county  of  San 
has  power,  under  section  2  of  article  11  of  the 
constitution,  and  section  74  of  the  consolida- 
tion act  of  April  19,  1856,  to  prohibit  or  regu- 
late all  occupations  which  are  against  good 
morals,  contrary  to  public  order  and  decency, 
or  dangerous  to  the  public  safety:  In  the  Mat- 
ter qf  Tick  Wo,  68  Id.  294.  The  rules  for 
the  construction  of  ordinances  and  orders  of 
a  municipal  coriK>ration  are  the  same  aa  for 
the  construction  of  statutes:  Id. 

Ordinance  punisfiing  acts  punishable  by  general 
law,  — ^A  municipal  corporation  has  no  power, 
under  section  11  of  article  11  of  the  constitu- 
tion, to  pass  an  ordinance  punishing  precisely 
the  same  acts  which  are  punishable  under  the 

feneral  laws  of  the  state:  In  the  Matter  qfSic, 
3  CaL  142. 

Fire  limits.  —  An  ordinance  of  the  city  and 
county  of  San  Francisco  prohibiting  the  altera- 
tion or  repair  of  any  wooden  building  n^thin 
certain  designated  fire  limits,  without  permis- 
sion in  writmg  signed  by  a  majority  of  the 
firewardens,  and  approved  by  a  majority  of  the 
committee  on  fire  department  and  the  mayor, 
is  not  in  violation  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States. 
Such  an  ordinance  is  not  unreasonable,  op- 
pressive, nor  special  in  its  operation;  nor  is  it 
an  unwarrantable  delegation  of  power  to  the 
officers  named  therein;  nor  does  it  deny  to  the 
owner  of  such  building  the  equal  protection  of 
the  law,  nor  deprive  him  of  liberty  or  property 
without  due  process  of  law:  Ex  parte  Fitke, 
72  Cal.  125;  see  McCloskey  v.  KreUng,  76  CaL 
511. 

Prohibiting  sale  of  liquors.  —The  city  of  Pas- 
adena, a  city  of  the  sixth  class,  as  dd&ned  by 
the  municii>al  corporation  act  of  March  13, 
1883,  has  power,  under  section  11  of  article  11 
of  the  constitution,  to  enact  an  ordinance  pro- 
hibiting the  maintenance  within  the  city  limits 
of  any  tippling-house,  dram-shop,  or  bar-room, 
where  spirituous,  vinous,  malt,  or  mixed 
liquors  are  sold  or  given  away.  Such  an  or- 
dinance is  not  in  conflict  with  any  provision  of 
the  constitution  of  the  United  States,  or  with 
any  general  law  of  the  state:  Ex  parte  Camp' 
belly  74  Cal.  20. 

House  qf  prostitution. —The  ordinance  of 
May  2,  1887,  of  the  city  of  Stockton,  in  so  far 
as  it  prohibits  any  p>er8on,  for  the  purpose  of 
prostitution,  from  visiting  any  buildin|^  kept 
for  the  purpose  of  prostitution,  is  within  the 
power  of  the  city  council  to  enact,  and  is  not 
m  conflict  with  the  general  laws  of  the  state: 
Ec  parte  Johnson,  73  Cal.  228. 

Opium-smoking.  —-Section  3  of  ordinance  192 
of  the  city  of  Stockton,  prohibiting  two  or 
more  persons  from  assembling,  being,  or  re- 
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maining  in  any  room  or  place  for  the  purpose  acting  claase  of  the  ordinance  is  insufficient: 
of  smo&ng  opium,  or  inhaling  the  fumes  there-  Peop&  v.  Bttsaell,  74  Cal.  678.  Section  2  of 
of,  punishes  precisely  the  same  acts  as  are  article  12  of  the  charter  of  Los  Angeles  pro- 
punishable  under  section  307  of  the  Penal  vided  that  every  ordinance  passed  by  the  coun- 
Code;  the  section  of  the  ordinance  is  therefore  cil  should,  before  it  1)ecame  e£fective,  be  signed 
in  conflict  with  the  general  law,  and  void:  In  by  the  clerk  of  the  connciL  The  charter  fur- 
re  Sic,  73  Cal.  142.  ther  provided  for  the  election  of  a  city  auditor, 

ProhibiUng  keeping  ofcowa  in  San  Francisco, —  who  should  also  be  ex  officio  clerk  of  the  coun- 

The  city  and  county  of   San    Francisco    has  cil.     The  ordinance  in  question  was  signed  by 

power,  under  section  11  of  article  11  of  the  "  W.  W.  Robinson,  clerk  of  the  council  of  the 

constitution,  and  the  act  of  April  25,  1883,  to  city  of  Los  Angeles."    It  was  held  that  the 

enact  an  ordinance  prohibiting  the  keeping  of  ordinance  was  properly  authenticated  under 

more  than  two  cows  within  certain  portions  of  section  1031  of  the  Political  Code:  In  re  Chier' 

the  city  limits:  In  the  liaUerqf  Linekan,  72  rero,  89  Id.  88.     The  omission  of  the  clerk 

Cal.  114.  to  aidd  the  seal  of  the  board  does  not  render 

Slaughtering  qf  animals. — The  ordinance  of  invalid  an  ordinance  properly  passed:  Santa 

the  city  of  Sacramento  prohibiting  the  slaugh-  Clara  v.  S.  P.  R.  B.  Co.,  66  Id.  642.    A  pro- 

tering  of  animals,  or  the  maintenance  of  slangh-  vision  requiring  a  municipd  ordinance  to  be 

ter-honaes  within  the  city,  is  valid:  Ex  parte  published  for  five  successive  days  in  a  daily 

HeUJbron,  66  CaL  609.  newroaper  is  complied  with  by  snch  publica- 

Laundry  ordinance,  —  The  city  of  Modesto  tion  for  five  successive  week  days,  although  a 

has  authority,  under  section  11  of  article  11  of  Sunday  intervened  on  which  there  was  no 

tiie  constitution,  to  pass  an  ordinance  prohib-  issue  of  the  paper:  Ex  parte  Fiske,  72  Id.  125. 

iting  (he  carrying  on  of  a  public  laundry  or  As  to  the  publication  and  authentication  of  an 

wash-house  within  the  city  limits,  except  with-  ordinance,  see  I^apa  v.  Easterly,  May  19,  1888. 

in  certain  prescribed  boundaries.      Such  an  Where  the  ordinance  provided  that  the  clerk 

ordinance  is  not  unreasonable,  nor  in  violation  of  the  council  should  certify  to  its  passage, 

of  article  1  sections  11  and  21  of  the  constitu-  and  cause  it  to  be  published  in  a  designated 

tion,   because  not  uniform    in  its  operation:  newspaper,  the  order  for  publication  is  suffi- 

Maiier  cf  Hang  Kie,  68  Cal.  149;  see  £!x  parte  cient,  and  the  fact  that  it  was  contained  in  the 

Moymer,  66  lal  33.  '  Such  an  ordinance,  if  it  ordinance  does  not  afifect  either  the  order  or 

applies  alike  to  all  persons  engaged  in  a  given  ordinance:  In  re  Ouerrero,  69  Id.  88;  and  to 

pursuit,  without  distinction  as  to  nationality,  render  the  order  effectual,  its  publication  is 

residence,  age,  sex,  or  condition,  is  not  in  vio-  not  necessary:  Id.     An  averment  that  an  or- 

latiou  of  treaty  obligations  existing  between  dinance  "  was  duly  passed  and  adopted"  is  a 

the  United  States  and  China:  In  re  Tick  Wo,  sufficient  statement  that  evenrthin£[  necessary 

68  Id.  294.     In  the  exercise  of  such  power,  to  be  done  by  the  city  council  to  give  it  legal 

the  board  of  supervisors  may  prohibit  any  per-  effect  has  been  done:  City  qf  Loa  Angeles  v. 

son  from  establishing,  maintaining,  or  carrying  Waldron,  65  Id.  283.    Where  a  board  of  super- 

on  a  laundry  within  the  corporate  limits  of  the  viuors  meets  on  the  regular  day  fixed  therefor 

city  and  county,  without  having  first  obtained  by  an  ordinance  passed  in  conformity  with  the 

the  consent  of  the  board,  unless  the  same  be  county  government  act  of  March  14,  1883,  it 

located  in  a  building  constructed  either  of  has  power  to  adjourn  from  time  to  time  until 

brick  or  stone:  Id.    &der  No.  1569,  and  sec-  its  business  is  completed;  and  an  ordinance 

tion  68  of  order  No.  1857,  of  the  board  of  su-  passed  at  an  adjourned  meeting  is  not  invali- 

pervisors  of   San  Francisco,   prescribing  the  dated,  either  because  the  clerk  of  the  board,  in 

kind  of  buildings  in  which  laundries  may  be  his  record  of  its  proceedings,  described  the 

located,  have  not  been  repealed  by  order  Na  adjournment  as  a  "recess,"  or  because  during 

1767,  regulating  the  establishment  and  main-  the  time  of  the  adjournment  the  members  <3 

tenance  of  pubuo  laundries  within  certain  lim-  the  board  acted  as  a  b<»rd  of  equalization: 

its  of  the  city  and  county:  Id.     Order  No.  SxparU  Mirande,  73  CaL  365. 

1559  of  the  board  of  supervisors  of  the  city  and  Van    Ness   ordinance,  — The   selections   of 

county  of  San  Francisco,  prescribins  the  man-  land  for  public  squares  in  the  city  of  San 

ner  in  which  buildings  used  as  laundries  shall  Francisco^  made    by  the    commissioners  ap- 

be  constructed,  is  not  unconstitutional,  and  pointed  under  ordinances  Nos.  822  and  845  of 

has  not  been  repealed:  Ez  parte  White,  67  CaL  the  common  council,  from  land  lying  west  of 

102.  Larkin   Street   and   southwest   of  Johnston 

Violation  of  ordinance — Punishment  by  mU'  Street,  and  designated  as  squares  on  the  ^nap 

nidnaUfy,  — The  dty  of  Ixm  Angeles  had  power  of  the  commissioners  approved  by  the  board  of 

under  its  charter  to  provide  that  any  violation  supervisors  on  the  16th  of  October,  1856,  were 

of  the  provisions  of  an  ordinance  should  be  a  ratified  and  confirmed  by  the  act  of  the  legis- 

nusdemeanor  and  puniBhable  as  snch.     The  lature  of  March  11, 1858,  and  are  consequently 

power  is  also  conferred  upon  the  municipality  valid,  although  the  selections  embraced  more 

by  the  provision  of  the  constitution  authorizing  than  one  block,  and  more  tiian  one  twentieth  of 

it  to  make  and  enforce  within  its  limits  aU  the  land  in  the  possession  of  one  person,  and 

such  local,  sanitary,  and  other  laws  as  are  not  the  excess  was  taken  without  payment  of  com- 

in  conflict  with  the  general  laws  of  tibe  state:  pensation  as  provided 'in 'ordinance  No.  822: 

In  re  Ouerrero,  69  Csu.  88.  Hoadley  v.  City  and  County  of  San  Frandsoo, 

Passage  qf  ordinances, — Under  section  26  of  70  Csd.  320.  This  case  affirmed  Hoadley  v. 
the  county  government  act  of  March  14,  1883,  City  and  County  of  San  Frandsoo,  50  Id.  265, 
an  ordinance  of  a  board  of  supervisors  of  a  to  the  effect  "^t  the  plaintiff  acquired  no  title 
county  does  not  take  effect  until  it  has  been  to  the  public  squares  m  controversy,  either  by 
publisned  in  its  entirety,  as  required  by  that  the  Van  Ness  ordinance  or  by  adverse  posses- 
section;  and  a  publication  which  omits  the  en-  sion. 
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licenses:  See  anie,  pp.  Ill,  112,  and  notes.    Fergtuon,  65  Cal.  288;  and  Bee  Amador  Chmt^ 
The  power  to  impose  a  license  inclades  the    ▼.  Kennedy,  70  Id.  36. 
power  to  appoint  a  tax  oolleotorx   People  ▼• 

An  Ad  to  atUhoHze  the  common  couneile  and  boards  qf  e^perviaore  qf  the  eeeercU  cities,  eounUeSf  and 
cities  and  counties  in  this  state  to  levy  taxes  for  the  maintenance  qf  public  parks  hauaing  an  area  qf 
over  ten  acres  each,  within  their  respective  limits. 

lApproved  March  8, 1867;  1887, 88.] 
Improvement  qf  public  parks, 

Sacnoir  1.  The  common  cooncil  and  the  board  of  rapervisors  of  any  city,  county,  or  city  and 
connty  of  this  state  are  hereby  anthorised  and  empowerad  to  levy  a  yearly  tax  of  not  to  exceed 
three  cents  npon  every  one  hundred  dollars  assessed  valnation  of  property,  real  and  personal, 
in  sach  city,  connty,  or  city  and  connty,  for  the  purpose  of  maintauiing  and  improving  any 
public  park  or  parks  having  an  area  of  ten  acres  each,  therein  situated.  ' 

Manner  qf  coUeeting  tax, 

Sia  2.  All  moneys  arising  from  the  tax  authorized  to  be  levied  by  the  preceding  section 
shall  be  collected  by  the  tax  collector  of  the  city,  county,  or  city  and  connty  wherein  said  park 
or  parks  may  be  situated,  and  shall  be  kept  by  the  treasurer  of  said  city,  count^r^  or  city  and 
county,  subject  onlv  to  the  order  of  the  puolic  officer  or  officers,  or  board  or  commissioner,  hav- 
ing legal  charge  ana  control  of  the  management  and  maintenance  of  said  park  or  paries. 

JOdfmng  terms  '* common  ooundl '* and  "board qf  smrffisors,"  * 

Saa  8.    The  terms  "common  council" and  ''board of  supervisors" are  herebv dedared  to 
include  any  body  or  board  which,  under  the  law,  is  the  legislative  department  ox  the  govern- 
ment of  any  cily,  county,  or  city  and  county. 
8aa  4.    This  act  shall  be  enforced  from  and  after  its  passage. 

An  Act  to  endNe  incorporated  "cities  and  counties'*  and  "dtiea"  and  "towns,"  to  acquire,  main- 
tain, and  improve  public  parks  and  boulevards, 

[Approved  March  19, 1889;  1889. 86LJ 
Pubilic  parks, 

SacnoN  1.  Any  incorporated  "cilr^  and  county"  or  "city"  or  "town"  in  this  state  may 
aoauire  and  hold  land  for  the  uses  and  purposes  of  public  parks  or  public  boulevard,  or  both, 
eitner  by  purchase,  with  the  consent  of^the  owner,  or  by  condemnation,  under  the  provisions 
of  the  Cooe  of  Civil  Procedure  of  the  state  of  California^  title  seven  of  part  three. 

Jurisdiction  of  munidpality  over, 

Saa  2.  The  land  to  be  so  acquired  and  held  may  be  within  the  corporate  limits  of  the  "  city 
and  countv"  or  "city"  or  "town, "or  conveniently  adjacent  thereto;  and  in  either  case  it 
shall  be  suDJect  to  the  jurisdiction  of  the  municipality  acquiring  it,  and  to  the  laws,  ordinances, 
rules,  and  regulations  thereof. 

Power  qf  corporation  to  aojuire, 

Sao.  3.  The  board  of  supervisors^  city  council,  trustees,  or  other  municipal  legislative  board 
or  body  of  any  incorporated  "city  and  county  "  or  "city"  or  "town"  may,  by  ordinance,  or 
in  such  manner  as  other  municipal  legislative  acts  are  enacted,  under  its  charter  or  act  of  incor- 
poration, determine  what  lands  are  necessary  and  proper  to  be  acquired  for  the  uses  and  pur- 
poses aforesaid. 

Taailevy, 

Sao.  4.  Any  incorporated  "city  and  county"  or  "city"  or  "town"  majr,  in  addition  to  the 
annual  tax,  levy  for  other  municipal  purposes,  and  at  the  same  time  and  in  the  same  manner 
cause  to  be  assessed  and  levied  upon  the  taxable  property  within  the  municipality,  an  annual 
tax  in  such  amount  as  may  be  deemed  necessary  and  proper  for  the  acquisition  or  maintenance 
or  improvement  of  its  public  parks  or  boulevards,  or  both,  and  the  revenue  so  obtained  shall  be 
appli^  to  no  other  use  or  purpose. 

Election  to  issue  bonds  to  maintain. 

Sao.  5.  The  board  of  supervisors,  city  council,  trustees,  or  other  municipal  legislatiTe  body  or 
board  of  any  incorporated  "city  or  county"  or  "city"  or  "town"  may,  by  ordinaace  or  in  such  man- 
ner as  other  municipal  legislative  acts  are  enacted  under  its  charter  or  act  of  incorporation,  call 
an  election  and  submit  to  the  qualified  electors  of  the  municipality,  the  proposition  to  issue  the 
bonds  of  the  municipality,  to  a  specified  amount,  the  proceeds  of  the  sale  of  which  shall  be 
applied  exclusively  to  the  acquisition,  maintenance,  and  improvement  of  its  public  parks  or 
boulevards,  or  both.  Such  election  shall  be  conducted  and  the  result  determined  substantially 
as  are  other  local  municipal  elections  of  the  municipality  in  tvhich  it  is  held. 

Issuance  qf  bonds, 

Sao.  6.  If  at  such  an  election  two  thirds  of  the  qualified  electors  voting  an  assent  to  the  issu- 
ance of  the  bonds,  then  the  "  city  and  county  "  or  "city  "  or  "  town"  having  held  sndi  election 
may,  by  ordinance  or  in  such  manner  as  other  municipal  l^islative  acts  are  enacted  under  its 
charter  or  act  of  incorporation,  provide  for  the  issuance,  and  cause  to  be  issued,  its  bonds  to  the 
amount  specified  and  so  voted  for;  provided,  however,  that  said  bonds  shall  mature  and  become 
due  and  payable  at  a  time  not  exceeding  twenty  years,  and  shall  bear  interest  at  a  rate  not  ex- 
ceedLns  five  per  cent  per  annum,  payabfo  annually,  and  that  before  or  at  the  time  of  the  issu- 
ance of  said  bonds,  provision  shall  be  made  for  the  collection  of  an  annual  tax  sufficient  to  pay 
the  interest  thereon  as  it  falls  due,  and  also  to  constitute  a  sinking  fund  to  pay  the  principal 
thereof  at  maturity,  and  not  exceeding  twenty  years  from  the  date  thereof. 
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Sso.  7.  The  bonds  shall  be  nnmbered  consecutwely  from  one  upwards,  and  shall  be  issned 
in  the  order  of  their  respective  numbers,  commencing  with  number  one,  and  there  shall  be  at- 
tached thereto  coupons  for  the  payment  of  the  annual  interest.  Tliey  shall  be  known  and  desig- 
nated either  as  the  ''park  and  boulevard  "  or  "  park  "  or  "  boulevard  "  bonds  of  the  municipality 
issuing  them.  Each  oond  shall  not  exceed  in  the  amount  of  its  principal  one  thousand  dollars, 
and  may  be  in  any  smaller  amount. 

HcfWiM. 

Ssa  8.  The  bonds  or  any  number  thereof  so  issued  shall  be  sold  to  the  highest  bidder,  after 
advertised  notice  for  sealed  proposals  therefor;  but  no  bid  shall  be  accepted  at  less  than  the  par 
value  thereof,  nor  shall  any  Donds  be  sold  during  any  one  year  in  excess  of  tiie  actual  expendi- 
tures incurred  in  that  year. 

Proceeds,  how  hept  ctnd  used, 

Sbc.  9.  The  money  obtuned  from  the  sale  of  the  bonds  shaU  be  kept  in  a  separate  fund,  and 
shall  be  used  exclusively  for  the  acquisition  or  maintenance  or  improvement  of  the  public 
parks  or  boulevards,  or  both,  of  the  municipality  issuing  them,  and  for  no  other  use  or  purpose. 

BedempOoiu 

Seo.  10.  Whenever  and  as  often  as  there  shall  be  in  the  sinking  fund  an  amount  deemed 
sufficient  for  the  purpose,  the  board  of  supervisors,  city  council,  trustees,  or  other  municipal 
legislative  board  or  body  of  the  muuicipalify  issuing  the  bonds,  may,  by  ordinance  or  in  such 
manner  as  other  municipal  legislative  acts  are  enacted  under  its  charter  or  act  of  incorporation, 
cause  notice  to  be  given  by  advertisement,  that  the  amount  (stating  it)  is  in  ^e  sinkmg  fund 
for  the  redemption  of  said  bonds,  and  inviting  sealed  proposals  for  the  redemption,  surrender, 
and  cancellation  of  bonds,  with  the  interest  thereon,  to  the  specified  amount  in  the  sinking 
fund;  and  at  the  date  designated  in  the  notice  the  bids  diall  oe  opened,  if  any  there  be,  and 
the  bid  or  bids  offering  to  surrender  bonds  for  the  lowest  sum,  not  more  than  par  value,  shall 
be  accepted.  If  sufficient  bids  shall  not  be  received  to  consume  the  money  in  the  sinking  fund, 
and  the  whole  or  a  portion  deemed  sufficient  for  the  purpose  sludl  still  remain  in  the  sinking 
fund,  notice  shall  be  ^ven  by  advertisement  for  not  less  than  thirty  days,  stating  that  there  is 
an  amount  to  be  specified  in  the  notice,  still  remaining  in  the  sinking  fund  to  be  applied  to  the 
redemption  of  the  oonds  with  interest  thereon  having  the  highest  numbers  (specifymg  the  num- 
bers), and  if  said  bonds  be  not  presented  for  redemption,  surrender,  and  cancellation  within  the 
time  specified  in  the  notice,  they  shall  thereafter  cease  to  draw  interest,  and  the  amount  in  the 
sinking  fund  shall  be  kept  for  their  redemption  when  presented,  but  no  more  shall  be  paid 
therefor  than  the  amount  of  principal  and  interest  due  at  the  expiration  of  the  time  specified  in 
the  aforesaid  notice. 

Further  condithMfor  issue,  sale,  and  redemption  of  bonds, 

8Ba  11.  Any  incorporated  '^  city  and  county"  or  ''oity"  or  "town"  in  this  state,  avail- 
ing itself  of  the  privileges,  benefits,  and  powers  of  this  act,  may  by  ordinance,  or  in  such  man- 
ner as  other  municipal  legislative  acts  are  enacted  under  its  charter  or  act  of  incorporation, 
prescribe  such  further  conditions  and  provisions  for  the  issuance  and  sale  of  the  bonds  herein 
provided  for  and  for  the  redemption  thereof  as  are  not  inconsistent  with  the  constitution  of  this 
state,  or  the  provisions  of  this  act,  or  its  charter  or  act  of  incorporation. 

Mamner  qf  advertising, 

Sxo.  12.  All  notices  and  advertisements  provided  for  in  this  act  shall  be  given  by  publica« 
tion  in  a  newspaper,  if  there  be  one  published  within  tiie  municipality;  if  tiiere  be  none,  then 
by  postinff  in  at  least  three  public  places  within  the  municipality;  and  when  no  other  time  is 
inrescribed  in  this  act,  they  shall  be  for  such  len^^h  of  time  as  mavbv  the  board  of  supervisors, 
city  council,  trustees,  or  other  municipal  legislative  board  or  bony  of  the  municipality,  be 
deemed  and  determined  to  be  reasonable;  but  the  bonds  issued  under  the  authority  of  this  act, 
and  sold  to  purchasers  in  good  faith,  shall  not  be  held  to  be  invalid  for  any  defect  in  any  of  the 
notices  herein  provided  for. 

Ssa  13.    This  act  shall  take  eflfect  and  be  in  force  from  and  after  the  date  of  its  passage 

NoTsa  07  DEdsioNa  Apfugablb  to  SsonoN  4409. 

4409.  3>iscontixiuaiioe  of  street.  — The  county,  acting  under  authority  conferred  upon 

legislature  has  power  to  vacate  a  street  in  a  them  by  the  acts  of  April,  1862,  and  of  April, 

ci^,  and  may  delegate  its  power  to  the  muni-  1864,  approved  and  adopted   certain  maps, 

cjpal  authorities  of  the  city:  Brook  v.  Horton,  known  respectively  as  the  city  engineer's  map 

68  GaL  554.    An  alteration  by  competent  an-  and  the  Humphreys  map,  as  the  official  maps 

tilori^y  of  an  existing  road  or  way  is  a  discon-  of  the  city  and  county.    On  neither  of  these 

tinuanoe  of  those  portions  of  the  way  which  do  maps  did  the  premises  in  controversy  appear 

not  come  within  the  newl  v  assigned  limits,  as  a  street.    It  was  held  that  the  adoption  and 

although  no  special  order  of  discontinuance  is  approval  of  such  maps  operated  to  discontinue 

made:  id.    The  premises  in  controversy  were  the  premises  as  a  street:  Id. 

situated  in  the  city  and  county  of  San  Fran-  Street  asseflsments — Generally. — An 

Cisco,  between  Channel  Street  and  Alabama  act   authorizing  street  improvements   which 

Street,  and  were  a  part  of  Mariposa  Street,  as  does  not  provi<&  for  notice  of  the  proceedings 

those  streets  were  laid  down  on  the  map  of  to  the  parties  to  be  assessed  for  the  expense  is 

1856,  known  as  the  Van  Ness  ordinance  map.  unconstitutional  and  void:  Boorman  v.  Santa 

On  the  90th  of  January,  1866,  and  in  October,  Barbara,  65  CaL  313.    An  act  authorizing  the 

1870,  the  bo^d  of  supervisors  of  the  city  and  common  council  of  a  city  to  lay  out^  open,  or 
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improve  a  street  upon  the  petition  of  property  allegation  of  his  ownership,  and  therefore 
owners  representinff  a  majority  of  the  frontage  denies  the  same,  is  a  snfficient  denial,  where 
apon  the  proposed  improvement,  does  not  no  motion  is  made  to  strike  it  ont:  Id.  An 
authorize  the  cooncil  to  take  steps  in  one  pro-  action  for  the  amount  of  an  assessment  prop- 
ceeding  to  open  or  improve  more  than  one  erly  and  separately  made  nnder  the  laws  of 
street:  Id.  A  street  assessment  which  in-  1871-72,  section  8,  subdivision  4,  providing 
eludes  the  cost  of  more  work  than  that  an-  that  where  a  street  terminates  at  right  angles 
thorized  is  not  void  as  to  the  cost  of  work  in  another,  the  expense  of  work  done  on  one 
properly  included  therein,  and  may  be  cor-  half  the  width  oi  the  street  opposite  such 
rected  on  an  appeal  to  the  board  of  super-  termination  shall  be  assessed  on  the  lots  in 
visors:  Dyer  v.  Sedlmardni,  69  Id.  637.  The  each  of  the  quarter-blocks  adjoining  and  cross- 
defendants,  in  action  for  the  enforcement  of  a  ing  the  same,  etc.,  can  be  sustained  as  to  the 
street  assessment  in  the  city  and  county  of  amount  of  such  proper  assessment,  thoush 
San  Francisco,  averred  in  their  answer  that  an  invalid  assessment  under  another  subai- 
the  assessment  was  void  because  it  included  the  vision  is  joined  in  the  cause:  Parker  y,  Say, 
cost  of  work  that  was  not  authorized  by  the  76  Id.  103.  Where  the  work  ordered  was 
order  of  the  board  of  supervisors,  and  pro-  curbing  and  sidewalking,  and  the  notice,  bid, 
cured  the  dismissal  of  the  action  on  that  ground,  and  contract  mentioned  comers,  but  it  did  not 
The  superintendent  of  streets,  acting  upon  the  appear  whether  the  comers  were  part  of  the 
supposed  invalidity  of  the  assessment,  there-  sidewalk  or  parts  of  the  crossing,  it  was  held 
upon  made  a  •second  assessment,  covering  the  that  it  would  not  be  presumed  that  any  part 
work  ordered  by  the  board,  which  the  present  of  a  crossing  was  included  in  the  assessment: 
action  was  brousht  to  enforce.  The  aefend-  Doane  v.  HoughUm,  75  Id.  360.  A  complaint 
ants  set  up  the  first  assessment  as  a  bar  to  the  need  not  allege  the  proceedings  prior  to  the  as- 
action.  It  was  held  that  the  defendants  were  sessment:  Id.  In  an  action  to  foreclose  a  street 
estopped  to  deny  the  invalidity  of  the  first  as-  assessment,  where  the^arrant^assessment,  etc., 
sessment,  and  ti^at  the  plaintiffa  could  introduce  have  been  introduced  in  evidence  under  Statutes 
evidence  of  the  estoppel  without  pleading  it:  1871-72,  page  815,  section  12,  providing  that  the 
Id;  and  furdier,  that  the  superintendent  of  same  shall  be  |>ri?7ia./aeie  evidence  of  the  regu- 
streets  had  power  to  make  the  second  assess-  larity  and  correctness  of  the  assessment  and 
ment,  whicn,  if  valid,  superseded  the  first  all  prior  proceedings,  it  appeared  that  a  cer- 
assessment:  Id.  An  action  may  be  maintained  tainstreethad  been  graded  about  twenty  years 
against  the  executor  of  an  estate,  though  the  before,  and  that  the  dififerenoe  between  the 
heirs  of  the  decedent  are  in  fact  owners  of  the  official  grade  and  the  existing  grade  nowhere 
land  assessed;  the  heirs  are  not  necessarily  exceeded  one  and  three  quarters  feet.  It  was 
parties,  and  if  originally  joined  as  defendants,  held  that  this  was  not  sufficient  to  overcome 
the  action  mav  be  dismi^»ed  as  to  them,  and  the  presumption  (section  1963,  snbdivisian  15, 
judgment  rendered  against  the  executor:  Par-  Code  of  Civd  Procedure)  that  official  duty  has 
ker  V.  BemaJL,  66  Id.  113.  As  to  the  righto  of  been  regularly  performed:  Fanning  v.  Bokme^ 
an  assignee  of  a  street  assessment  against  a  de-  76  Cal.  149.  A  decree  foreclosing  the  lien  of 
f endant  without  notice,  see  Hogan  v.  Blad:,  66  a  street  assessment  which  is  valid  on  ito  fiice. 
Id.  41;  see  also  Callender  v.  Patterson,  66  Id.  and  rendered  in  an  action  in  which  the  court 
356.  The  foreclosure  of  a  junior  street  assess-  had  jurisdiction  of  the  subjeot-matter  and  the 
ment  lien  does  not  extinguish  prior  liens  of  the  person  of  the  defendant,  cannot  be  collaterally 
same  kind,  if  the  holders  of  such  prior  liens  attacked  by  a  person  claiming  under  him,  by 
are  not  made  parties  to  the  foreclosure  suit:  showing  that  prior  to  the  decree  the  assessment 
Wood  V.  Brady,  68  Id.  78.  An  action  was  in  question  had  been' paid:  Ward  v.  Dougherty, 
brought  to  foreclose  a  street  assessment  lien  75  Id.  240.  As  to  mandamuB  to  compel  the 
for  grading  Montgomery  Avenue,  in  tiie  city  pa^rm^nt  of  a  street  assessment  warranty  see 
and  county  of  Sui  Francisco.  The  contract  Wood  v.  Strother,  76  Id.  545. 
under  which  the  work  was  done  required  ito  Napa,  —  Biffht  of  tmstees  to  establish 
completion  within  sixty  days.  The  work  was  official  grade  of  all  the  streeto  in  the  city  by 
not  completed  within  the  time,  and  subse-  one  general  ordinance:  See  City  qf  Napa  v. 
quently  the  board  of  supervisors  of  the  city  and  Basterby,  76  Cal.  222. 

county  extended  the  time  for  ito  completion.  OaJUand,  —  Under  the  statutes  ^  of  1864 
It  was  held  that  upon  the  fidlure  to  complete  and  1870,  authorizing  the  city  council  of  the 
the  work  within  the  time  required,  the  contract  city  of  Oakland  to  order  the  whole  or  any 
expired,  and  the  board  of  supervisors  had  no  portion  of  the  streeto  of  the  municipality  mac- 
jurisdiction  to  revive  or  validate  it:  Farming  v,  adamized,  the  city  council  has  power  to  let 
Schammel,  68  Id.  428.  The  act  of  March  19,  the  work  of  macadamizing  separate  portions 
1878,  so  far  as  it  attempto  to  revive  such  a  of  a  street  in  one  contract:  Alameda  Miuxtdam" 
contract,  and  validate  an  assessment  for  street  king  Co.  v.  Williania,  70  Cal.  534.  An  action 
work  done  under  it,  is  unconstitutional  and  was  brought  to  forodose  an  assessment  for 
void:  Id.  In  an  action  to  recover  a  street  the  macadamizing  of  a  street  in- the  city  of 
assessment,  where  defendant's  ownership  of  Oakland.  An  issue  was  raised  by  the  plead- 
the^  property  assessed  is  alleged  in  the  com-  ings  as  to  whether  a  majority  of  the  property 
plaint  and  denied  by  the  answer,  a  nonsuit  owners  on  the  line  of  the  street  protested 
should  be  granted,  if  the  plaintiff  introduces  against  the  proposed  work.  On  the  trial,  the 
no  evidence  in  support  of  the  allegation:  Har-  court  excluded  the  written  protest  offer^  in 
ney  v.  MeLeran,  68  Id.  34.  In  such  an  action  evidence  by  the  defendant,  but  the  plaintiff 
an  averment  in  the  answer  that  the  defendant  admitted  the  names  of  the  protestants,  and 
had  not  sufficient  information  or  belief  on  the  the  number  of  front  feet  owned  by  each  on 
subject  of  his  ownership  of  the  property  as-  the  line  of  the  work.  Findings  were  waived, 
seased  to  enable  him  to  answer  the  plaintiff's  and  judgment  rendered  in  favor  of  the  plaintiff. 
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It  was  held  that  it  would  be  presumed  that  a  denied,  as  it  did  not  appear  from  the  affidavit 
majority  of  the  property  owners  on  the  line  of  of  the  petitioner  that  it  had  complied  with  l^e 
the  work  did  not  protest:  Id.;  and  further,  reqairements  of  snch  acts:  Id. 
that  the  exdnsion  of  the  written  protest  was  Sacramento.  —  The  people  of  the  state  of 
without  prejudice  to  the  defendant,  as  the  California,  and  not  the  city  of  Sacramento,  is 
admission  of  the  plaintiff  afforded  him  the  the  proper  plaintiff  in  an  action  brought  under 
benefit  of  th6  testimony  which  the  protest  the  act  of  March  16,  1864,  to  foreclose  a  street 
would  have  furnished:  Id.  In  such  an  action,  assessment  in  the  city  of  Sacramento.  If  such 
where  the  complaint  describes  the  land  as-  an  action  be  brought  in  the  name  of  the  city 
sessed  as  bounded  by  the  side  line  of  the  ad-  aq  plaintiff,  the  judjp^ent  therein  is  void,  al- 
joiuinff  street,  the  presumption  that  the  land  though  rendered  in  uivor  of  the  people  of  the 
extendi  to  the  center  of  the  street  is  rebutted:  state  as  well  as  the  city:  Sullivan  v.  Mier,  67 
Id.  Under  section  18  of  the  act  of  April  4,  Cal.  265.  The  provision  of  the  act  of  March 
1864,  the  records  of  a  street  assessment  kept  16,  1864,  requiring  the  action  to  be  brought  in 
b^  the  manual  of  the  city  of  Oakland,  and  the  name  of  the  people  of  the  state  of  Califor- 
signed  by  him,  have  the  same  force  and  effect  nia,  is  constitutional:  Id. 
as  other  public  records,  and  copies  therefrom  Loa  AngeUa.  —  In  an  action  to  restrain  the 
duly  certified  are  admissible  in  evidence  with  tax  collector  of  the  city  of  Los  Angeles  from 
the  same  effect  as  the  originals:  Id.  Under  enforcing  an  assessment  levied  on  a  certain  lot 
that  act,  where  the  land  is  assessed  to  un-  for  the  purpose  of  paying  the  damages  occa- 
known  owners,  the  demand  for  the  payment  sioned  by  the  condemnation  of  land  for  widen- 
of  the  assessment  must  be  publicly  made  on  ing  and  extending  an  adjacent  street,  the  city 
the  premises;  a  demand  made  to  the  owner  is  not  a  necessary  party  defendant,  for  the  rea- 
personally,  or  on  the  street  in  front  of  the  son  that,  under  its  charter,  it  is  not  liable,  in 
premises,  is  insufficient:  Id.  An  application  any  event,  for  the  damages  caused  by  the  con- 
was  made  for  a  writ  of  mandate  to  compel  the  denmation,  and  the  assessment,-  if  collected, 
defendant,  as  the  city  marshal  of  the  city  of  would  go  ikto  a  special  fund  to  be  paid  to  the 
Oakland,  to  enter  into  and  execute  a  certain  parties  entitled  thereto:  Cohn  v.  ParceUf  72 
contract  for  grading,  curbing,  and  macadamiz-  Ual.  367. 

ing  to  the  ofEcial  grade  a  portion  of  a  street  in  San  Franciaco.  —  The  acts  of  March  6,  1883, 
the  city  of  Oakland,  and  to  fix  the  times  for  and  of  March  18, 1885,  are  general  laws,  within 
the  commencement  and  completion  of  the  work  the  meaning  of  section  6  of  article  11  of  the 
to  be  done  under  the  contract.  The  proceed-  constitution,  affeotinff  all  municipal  corpora- 
ings  for  the  work  were  taken  under  the  act  of  tions  in  the  state,  and  were  within  the  power 
April  4,  1864,  and  the  various  acts  amenda-  of  the  legislature  to  enact.  The  latter  act  has 
tory  thereof,  authorizing  the  city  council  of  been  and  is  now  in  force  in  the  city  and  county 
Oakland  to  improve  the  streets  within  the  city  of  San  Francisco  since  the  date  of  its  passage: 
Hmits,  and  under  the  act  of  March  18, 1885,  Thomaaon  v.  Aahworth,  73  Cal.  73.  Under  sec- 
providing  for  work  upon  streets,  and  for  the  tion  6  of  article  11  of  the  constitution,  the 
construction  of  sewers  within  municipalities,  legislature  has  power  to  pass  a  general  law 
Neither  of  such  acts  made  any  provision  for  affecting  the  cluuter  of  the  city  and  county  of 
levying,  collecting,  and  paying  into  the  treas-  San  Francisco,  without  the  consent  of  such 
ury  of  the  city  an  assessment  previous  to  the  city  and  county:  Id.  A  statute  fixing  the 
making  of  a  contract  for  letting  or  doing  the  grades  of  certain  streets  at  their  points  of  in- 
work,  or  the  commencement  of  the  work,  as  tersection  fixes  the  grade  at  all  mtermediate 
ie<iuired  by  section  19  of  article  11  of  the  con-  points  by  connecting  the  named  points  by  a 
stitntion  of  1879.  The  petitioner  contended  straight  Une:  Qafnty  v.  San  Frandaco,  72  Id. 
that  this  requirement  had  been  abrogated  by  146.  The  width  of  a  street  is  sufficiently 
an  amendment  to  the  constitution  proposed  by  designated  on  the  official  map  by  a  number 
the  legislature  in  1883,  and  adopted  bv  the  printed  across  the  space  denoting  the  street, 
people  at  the  general  election  in  1884,  and  that  without  indicating  what  the  number  stood  for, 
the  act  of  March  18,  1885,  providing  for  a  con-  if  the  scale  of  the  map  shows  that  the  number 
tract  for  doin^  street  work  in  advance  of  an  was  intended  to  represent  feet:  Id.  Section  3 
assessment  levied,  is  constitutional  The  pro-  of  the  act  of  April  1, 1872,  authorizes  the  board 
posed  amendment,  during  its  progress  through  of  supervisors,  when  a  street  is  ordered  to  be 
the  legislature,  was  referred  to  in  the  joumus  macadamijsed,  to  reouire  the  construction  of 
of  the  senate  and  the  assembly  as  senate  bill  rock  gutter>ways:  iwrh  v.  AUachuI,  66  Id. 
No.  10,  but  was  not  copied  at  large  in  the  533.  An  objection  to  a  street  assessment  that 
respective  journals.  It  was  held  by  Thornton  it  included  an  amount,  as  incidental  expenses, 
ana  McKee,  JJ.,  that  the  failure  to  enter  the  for  engineering  and  printing,  is  waived  by  a 
proposed  amendment  at  large  in  the  journals  failure  to  appeal  to  the  board  of  supervisors: 
was  in  violation  of  section  1  of  article  18  of  the  Boyle  v.  HUchcoekf  66  Id.  129;  and  an  assess- 
constitution,  and  that  the  amendment  never  ment  under  the  act  of  April  1,  1872,  is  not 
took  effect:  Oakland  Paving  Co.  v.  ffiUon,  69  invalidated  by  including  therein  the  cost  of 
CaL  479;  and  further,  by  Thornton  and  Mc-  printing:  Burk  v.  AUachul,  66  Id.  533.  As 
Kee,  JJ.,  that  section  19  of  article  11  of  the  to  the  manner  of  assessment  imder  acts 
constitution  was  self-executing,  and  nullified  of  1871-72,  chapter  562,  pages  809-811,  see 
all  statutes  then  existing,  or  which  might  Diggina  v.  Brofvn,  76  Id.  318.  The  super- 
thereafter  be  passed,  inconsistent  with  its  pro-  visors  can  order  a  contract  to  be  made  for 
visions:  Id.;  and  by  MoEinstry  and  Sharp-  macadamizing  a  street  after  a  contract  for 
stein,  JJ.,  that  the  act  of  April  4,  1864,  as  grading  has  been  entered  into  and  before 
amended  by  the  act  of  March  29,  1870,  is  stiU  the  grading  has  been  done:  Dyer  ▼.  Ifnd' 
in  force  in  the  city  of  Oakland,  but  that  the  son,  65  Id.  374.  The  act  of  March  23,  1876, 
application  for  a  writ  of  mandate  should  be  providing  for  the  widening  of  Dupont  Street^ 
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and  for  the  levy  of  an  aBsessment  on  the  prop-  while  in  progress,  will  estop  them  from  qnes- 
erty  benefited  thereby  for  the  payment  of  the  tioning  the  regularity  of  the  proceedings  after 
improvement^  is  not  nnconstitntional,  either  they  are   completed:   Id.    The  act  of  April 
on  the  ground  that  it  was  an  attempt  by  the  1,   1872,   providing   for  the  improvement  of 
state  to  exercise  the  power  of  assessment  for  streets,   in   so   far  as   it  authorized   a  con- 
local  improvements  within  the  limits  of  a  mu-  tract  for  street  improvements  to  be  entered 
nicipality,  or  on  the  ground  that  it  denies  due  into  in  advance  of  the  assessment  and  col- 
process  of  law  to  the  parties  affected  by  the  lection  of  the  money  to  be  paid  for  the  work 
assessment:  Lent  v.  TiWKm^  72  CaL  404.    The  done  under   it,    was  repealed  by  section  19 
power  to  determine  upon  the  expediency  of  a  of  article  \\  oi  the  constitution  of  1879,  and 
proposed  public  improvement,  or  whether  the  waa  afterwards  entirely  repealed  by  the  act 
same  will  oe  beneficiid,  rests  with  the  leffisla-  of    March   6,   1883,    providing   for   the  im- 
ture,  or  such  local  authorities  as  have  Deen  provement  of   streets,   lanes,  alleys,    courts, 
charged  with  the  duty  of  determining  the  pol-  places,  and  sidewalks,  and  the  construction  of 
icy  of  the  government  in  those  matters.    In  sewers  within  municipalities.    This  latter  act 
the  determination  of  such  a  question,  the  par-  was  repealed  by  the  act  of  March  18,  1886,  on 
ties  affected  by  the  proposed   improvement  the  same  subject:  Thomoaon  v.  AshworUi,  73 
have  no  constitutional  right  to  be  heard  before  CaL  73.      This  case  afi&rmed  Oakland  Paving 
the  assessment  is  made,  and  cannot  object  to  Company  v.  Tompkhu,  72  Id.  5,  on  the  point 
the  assessment  on  the  ground  that  the  imnrove-  that  section  19  ot  article  1 1  of  the  constitution 
ment  is  not  beneficial,  unless  it  manifestly  ap-  of  1879,  providing  that  no  contract  for  street 
pears  that  the  legislature  abused  its  discretion  work  should  be  made  until  after  the  assess- 
in  the  matter,  or  that  no  such  benefit  can  or  ment  tiierefor  had  been  levied,  collected,  and 
could  reasonably  have  been  expected  to  result:  paid  into  the  city  treasury,  was  repealed  by 
Id.    The  sufficiency  of  the  notices  given  by  the  constitutional  amendment  proposed  by  the 
the  commissioners,  as  required  by  the  act)  of  legislature  in  1883,  and  adopted  by  the  people 
the  organization  of  the  board,  and  that  the  re-  at  the  general  election  in  lo84:  Id.    An  appli- 
port  of  the  board  is  open  for  inspection,  must  cation  was  made  for  a  writ  of  mandate  to  com- 
be determined  in  the  light  of  all  the  provisiona  pel  the  defendant^  as  superintendent  of  streets 
of  the  statute.    When  so  interpreted,  the  no-  of  the  city  and  county  of  San  Francisco,  to  en- 
tices are  not  insufficient  to  constitute  due  pro-  ter  into  and  execute  a  certain  contract  for 
cess  of  law,  although  they  were  not  addressed  curbing  and  paving  a  portion  of  a  street  in  the 
to  the  persons  whose  property  was  affected  by  city  and  county,  and  constructing  sidewalks 
name,  and  although  the  property  sought  to  m  thereon.    The  proceedings  for  the  work  were 
taken  or  affected  was  not  specifically  described  taken  under  the  act  of  April  1, 1872,  amending 
therein:  Id.    The  opportunity  to  be  heard  be-  the  charter  of  the  city  and  county.    At  the 
fore  the  county  court,  accorded  by  the  statute  time  the  demand  was  made  on  the  superin- 
to^  any  person  interested  who  felt  himself  ag-  tendent  to  execute  the  contract,  no  assessment 
ffrieved  by  the  action  or  determination  of  the  had  been  levied  or  collected  for  the  proposed 
board,  as  shown  in  their  report,  is  sufficient  to  work,  as  required  by  section  19  of  article  1 1  of 
constitute  due  process  of  law.    On  such  hear-  the  constitution  of  1879.   It  was  held  by  M3rrick 
ing,  the  court  was  authorized  to  determine  all  and  Koss,  JJ.,  and  Morrison,  C.  J.,  that  the  act 
possible  objections  made  to  the  report  by  the  of  April  1, 1872,  so  far  as  it  authorized  the  doing 
parties  aggrieved,  including  any  allegea  be-  of  s^eet  work  without  a  previous  levy  and  col- 
trayal  of  their  trust  by  the  commissioners,  or  lection  of  an  assessment,  was  repealed  by  see- 
any  objections  to  the  validity  of  the  act,  or  to  tion  19  of  article  11  of  the  constitution,  and 
the  passage  of  the  necessary  resolution  by  the  was  not  revived  by  the  amendment  of  Novem- 
board  of  supervisors,  or  to  the  giving  of  the  re-  ber  4,  1884,  dispensing;  with  the  necessity  of 
quired  notices  by  the  commissioners,  and  could  such  previous  levy  and  collection  of  the  assess- 
by  its  final  order  modify  the  report  in  any_  re-  ment;  that  the  amendment  was  constitution- 
spect  so  as  to  adjust  the  final  determinations  ally  adopted,  and  that  the  act  of  March  18, 
in  regard  to  the  assessments  to  the  report  as  1885,  provic^g  for  street  work  in  munici- 
altered:  Id.    The  notice  given  by  the  board  of  palities,  and  repealing  the  act  of  March  6, 
commissioners  that  the  report  was  open  for  in-  1883,  was  a  general  law  within  the  meaning  of 
spection  was  a  process  by  which  all  persons  the  constitution,  and  was  in  force  in  the  city 
whose  rights  were  affected  by  the  proceedings  and  county  of   San  Francisco:    Thomason  v. 
had  before  the  county  court  were  brought  into  Ruggles,  69  Cal.  465;  and  by  MoEee,  J.,  that 
court,  and  was  sufficient  from  that  time  on  to  the  act  of  April  1,  1872,  was  repealed  by  sec- 
charge  them  with  notice  of  everything  done,  tion  19  of  article  11  of  the  constitution;  that 
and  of  any  step  taken  therein,  and  to  uphold  the  amendment  of  1884  was  not  constitution- 
the  final  order  of  the  court:  Id.     Conceding  ally  adopted,  because  it  had  not  been  entered 
the  validity  of  the  statute  in  question,  and  at  large  on  the  journals  of  the  legislature,  and 
that  the  preliminary  steps  were  taken  which  that  consequently  the  act  of  March  18,  1885, 
authorized  the  work  to  be  done,  an  owner  of  was  invalid,  and  that  the  act  of  March  6,  1883, 
property  assessed  for  the  improvement  cannot  was  in  force  in  the  municipalities  of  the  state: 
maintain  an  action  to  enjoin  the  enforcement  «Id.;  and  by  McKinstry  and  Sharpstein,  JJ., 
of  the  assessment  on  account  of  mere  irregu-  that  the  act  of  April  1,   1872,  was   not  re- 
larities  or  fraud  on  the  part  of  the  commission-  pealed  by  the  constitution;  that  the  act  of 
ers  in  making  the  assessments,  for  which  relief  March  18,  1885,  was  not  a  general  law  within 
could  have  been  obtained  in  the  county  court:  the  meaning  of  section  6  of  article  11  of  the 
Id.     The   legislature  has   power  to   provide  constitution,  and  that  the  judgment  should  be 
that  the  tacit  acquiescence  of  the  parties  in-  affirmed  for  insufficiency  in  the  petition:  Id. 
terested  in  a  street  improvement,  and  their  In  ffrading  Montgomery  Avenue  under  the  act 
failure  to  challenge  the  proceedings  therefor  of  April  3,  1876,  the  city  and  oonnty  of  San 
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FnnciBCO  bad  no  authority  to  erect  an  embank-  tioned  the  comers,  wbich  were  between  the 

ment  across  a  natural  watercourse  in  euch  a  points  named,  but  it  did  not  appear  whether 

manner  as  to  obstruct  the  natural  flow  of  the  they  were  portions  of  the  sidewalk  or  of  a 

waters  therein,  and  cause  them  to  run  over  crossing.    Kb  mention  was  made  in  the  assess- 

and  permanently  remain  on  the  land  of  an  ad-  ment  oi  any  work  ezc^t  curbs  and  sidewalks, 

joining  proprietor.     Such  conduct  is  a  tres-  It  was  held  that  on  an  appeal  from  a  judgment 

pass  amountinff  to  the  taking  of  the  property  foreclosing  the  assessment  it  could  not  be  held 

of  another.    Ae  former  constitution  of  Call-  that  any  part  of  a  crossing  was  included  in  the 

fomia  under  which  the  work  was  done  renders  assessment:   Doatie  v.  Houghton^  76  CaL  360. 

void  all  legislation   purporting  to  authorise  In  such  an  action,  the  complaint  need  not 

such  a  preceding :  Vonniff  v.  Ban  FranckcOf  allege  that  the  width  of  the  sidewalk  to  be 

67  Cal.  45.    The  act  of  April  3»  1876,  does  not  constructed  had  been  established  by  the  board 

provide  a  mode  of  compensation  for  such  dam-  of  supervisors  before  the  institution  of  the 

ages,  and  consequently  the  party  injured  may  proceedings  for  doing  the  work:  Id.    In  such 

maintain  an  ordina]^  action  ^  therefor  against  an  action,  parol  evidence  is  admissible  to  show 

the  municipality.    Such  action  is  not  barred  that  a  certain  document,  offered  by  the  plain- 

until  the  expiration  of  three  years  from  the  tiff  as  the  record  of  the  board  of  supervisors 

time  the  cause  of  action  accrued:  Id.    As  to  ordering  the  work,  upon  which  the  assessment 

the  power  of  the  supervisors  to  assess  property  was  founded,  to  be  done,  was  not  in  fact  a 

on  Montgomery  Avenue  for  improvements,  see  record  of  the  board,  and  that  the  true  record 

Kdly  V.  lAtmng,  76  Id.  309.    Where  the  oon-  did  not  authorize  the  work:  Dyer  v.  Brogan^ 

tract  time  for  the  completion  of  the  work  of  70  Id.  136.    Under  the  act  of  April  4,  1870,  a 

ffrading  a  street  has  been  extended  by  the  contraotor  for  street  work  acquires  no  ri^t 

board  of  supervisors,  and  the  extension  has  ex-  to  maintain  an  action  against  the  city  and 

Cd  without  the  work  being  completed,  the  oounty  to  recover  the  contract  price  after  iiie 
rd  has  no  power  to  further  extend  the  time  assessment  therefor  has  been  finally  adjudged 
for  its  completion:  Dougherty  v.  Coffin^  69  Id.  invalid,  unless  the  contract  under  which  the 
454.  The  owners  of  lots  against  which  the  work  was  done  is  valid  and  binding  on  the 
assessment  is  levied  are  not  estopped  from  dis-  oi^  and  county:  Daly  v.  San  FrandBco,  72  Id. 
puting  its  validity  because  they  protested  154;  see  also  Oqfney  v.  San  Frandao^,  72  Id. 
against  the  extension  and  appealed  rrom  the  146.  Under  that  act^  a  contract  is  invalid  if 
assessment  to  the  board  of  supervisors:  Id.  the  statutonr  requirements  essential  to  vest 
Under  the  act  of  April  1,  1878,  providing  that  the  board  of  supervisors  with  jurisdiction  to 
the  city  and  county  of  Sail  Francisco  should  be  order  the  work  nave  not  heea  complied  with: 
liable  for  grading  Bay  Street,  in  front  of  the  Daly  v.  San  Frandseo,  72  Id.  154. 
United  States  reservation,  upon  the  refusal  of  San  JoaL  — An  action  was  brought  to  re- 
tiie  government  of  the  United  States  to  pay  cover  a  balance  ftUeaed  to  be  due  on  a  contract 
therefor,  a  refusal  to  pay,  made  by  the  general  for  street  work.  The  contract  provided  that 
in  command  of  the  forces  on  the  reservation,  payment  for  the  work  should  be  made  in  acer- 
bythoassistanttreasurerof  theUnitedStates,  tain  manner,  in  accordance  with  the  act  of 
and  by  the  Secretary  of  War,  is  sufficient  to  March  17,  1874,  incorporating  the  city.  Sub- 
fix  the  liability  of  the  city  and  county:  Onder'  sequent  to  the  execution  of  the  contract,  the 
donl  V.  San  Francisco,  75  Id.  534.  An  action  legislature  passed  an  act  amending  the  charter 
to  enforce  the  liability  of  the  city  and  county  of  the  dty,  and  directing  that  payment  of  the 
for  grading  done  in  front  of  such  reservation,  contract  price  should  be  made  to  laborers  and 
imder  a  contract  providing  for  such  work,  is  material-men  to  whom  the  contraotor  might  be 
based  either  on  a  contract  founded  on  an  in-  indebted  for  labor  or  materials  employed  or 
Btrument  in  writing,  or  on  an  obligation  or  lia-  furnished  in  performance  of  the  contract,  to 
bility  arisine  out  of  an  assessment  made  in  the  extent  of  their  claims.  It  was  held  that 
writmg,  both  executed  in  this  state,  and  con-  the  act  did  not  apply  to  the  contract  with  the 
flequend^  could  not  be  barred  by  the  provisions  plaintiff,  and  that  the  defendant  was  not  enti- 
of  subdivision  1  of  section  389  of  the  Code  of  tied  to  credit  for  payments  made  in  conformity 
Civil  Procedure,  which  relates  to  a  contract^  therewith,  without  the  consent  of  the  plaintiff: 
obligation,  or  liability  not  founded  upon  an  in-  MeOte  v.  Cityqf  San  JM,  68  CaL  91. 
atrument  in  writing,  or  upon  an  ins^ment  in  Stockton,  —  Under  section  21  of  theaot  of 
writing  executed  out  of  the  state.  A  plea  of  March  27,  1872,  reincorporating  the  city  of 
such  section,  therefore,  raises  no  issue:  Id.  Stockton,  an  answer  in  an  action  to  enforce  a 
Under  the  act  of  April  1,  1872,  when  the  street  assessment  must  be  verified.  If  an  un- 
owner  of  a  lot  dies,  after  a  resolution  of  inten-  verified  answer  be  filed  to  a  complaint  which 
tion  to  improve  the  adjoining  street  has  been  states  facts  sufficient  to  constitute  a  cause  of  ao- 
passed  by  the  board  of  supervisort,  and  the  tion,  and  on  the  trial  the  defendant  introduces 
contract  for  the  work  has  been  let»  but  before  no  evidence,  the  plaintiff  is  entitled  to  judg- 
the  assessment  therefor  has  been  made,  his  ment  on  the  pleacQngs,  although  the  evidence 
personal  representatives  are  not  necessary  par-  introduced  by  him  was  insufficient  to  prove  all 
ties  defendant  in  an  action  brought  to  foreclose  tiie  material  allegations  of  the  complamt:  City 
the  assessment  pending  the  settlement  of  his  qf  Stockton  v.  DcM,  66  CaL  377. 
estate.  £Us  heirs  or  devisees  are  the  oi^y  Sidewalks.  —  When  a  street  has  been  ao- 
neoessary  defendants:  Phdan  v.  Dunne,  72  Cal  cepted  in  the  city  and  county  of  San  Francisco, 
229.  An  action  was  brought  to  foreclose  a  the  expense  of  constructing  and  repairing  the 
street  assessment^  under  t^e  act  of  AprU  1,  sidewaUu  must  be  paid  by  the  city  and  countrv: 
1872.  The  work  ordered  by  tiie  board  of  super-  Bonnet  v.  CUy  and  County  qf  San  Frandeco,  65 
visora  waa  for  curbing  and  sidewalking  Sec-  CaL  230.  An  action  was  brought  to  recover 
ond  Street,  from  Folsom  to  Harrison  streets,  damages  for  personal  injuries  caused  to  the 
The  notice,  bids,  award,  and  contract  men-  plaintiff  by  falling  down  a  hole  in  the  sidewalk 
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of  a  populous  street  in  the  city  any  county  of 
San  Francisco,  in  front  of  the  defendant's  prem- 
ises. The  hole  was  used  by  the  def  endant,  with- 
out any  license  from  the  city  authorities,  for 
his  own  convenience,  and  had  a  wooden  ^p- 
door.  An  ordinance  of  the  city  and  county 
prohibited  the  use  of  wooden  coverings  for  ex- 
cavations in  the  sidewalks.  At  the  time  of 
the  accident,  the  plaintiff  was  rapidly  walking 
along  the  sidewals,  when,  her  attention  being 
momentarily  called  in  another  direction,  she 
fell  into  the  hole,  which  was  then  entirely  un- 
covered and  unprotected.  The  plainti£f  had 
frequently  passed  along  the  sidewalk  at  that 
place,  but  had  no  knowledge  of  the  existence 
of  tiie  hole.  On  the  trial,  the  evidence  failed  to 
show  who  had  removed  the  trap-door.    It  was 


held  that  the  plaintiff  was  not  guilty  of  oontrib* 
utory  negligence:  Barry  v.  Terkildsen,  72  CaL 
254;  and  further,  that  the  hole  was  in  the  nature 
of  a  nuisance,  on  account  of  the  constant  dan- 
ger which  it  presented  to  passers-by,  and  that 
the  defendant  was  liable  for  the  injury  without 
proof  that  either  he  or  his  servants  had  re- 
moved the  trap-door:  Id.  The  fact  that  a  few 
days  before  the  accident  the  defendant  em- 
ployed a  carpenter  to  repair  the  trap-door,  and 
that  his  negligence  contributed  to  the  accident^ 
does  not  relieve  the  defendant  from  liability, 
although  the  carpenter  was  an  independent 
contractor:  Id.  A  person  walking  along  the 
sidewak  of  a  street  m  a  city,  not  near  a  croM- 
inff,  has  a  right  to  assume  that  the  plaoe  is 
safe:  Id. 


An  Act  to  amend  section  tMrty-two  qf  an  act  entitled  **An  Act  to  provide  for  work  ypon  wirtetig 
lanes,  aJley»t  courts,  places,  ani  sidewaikSf  and  for  (he  construction  of  sewers  witkm  the  mmM- 
paUties,"  approved  March  18, 1886. 

[Approved  March  16»  1887;  lfi87, 148. J 
Sxonov  1.    Section  thirty-two  of  the  act  the  title  of  which  is  recited  in  the  title  hereof  is 

hereby  amended  so  as  to  read  as  follows:  — 

Proceeds  jqfsale  qf  bonds  deposited  in  dty  treasury — Sewer  fund. 

Section  32.  The  proceeds  of  the  sale  of  the  bonds  shall  be  deposited  in  the  city  treasury,  to 
the  account  of  the  sewer  fund,  but  no  pajrment  therefrom  shall  oe  made,  except  to  pay  for  the 
construction  of  the  sewer  or  sewers,  for  the  construction  of  which  tiie  bonds  were  issued,  and 
upon  the  certificate  of  the  superintendent  of  streets  and  the  city  engineer  that  the  work  has 
been  done  according  to  the  contract;  provided,  that  after  the  completion  of  the  sewers  for  the 
construction  of  which  said  bonds  were  issued,  if  there  be  any  money  of  said  fund  1^  in  the 
treasury,  the  same  may  be  transferred  to  the  general  fund  for  general  purposes. 

Sia  2.    This  act  shall  take  effect  immediately. 


An  Act  to  amend  sections  two,  (kree,  four,  five,  seven,  eight,  nine,  twelve^  thirteen, 
four,  twenty-six,  thirty  four,  and  thirty-seven  qfan  act  entitled  "An  Act  to  provide  for  work  upom 
streets,  lanes,  alleys,  courts,  places,  and  sidewalks,  and  for  the  construction  qf  sewers  within  nmnid- 
polities,"  approved  March  18, 1885,  and  to  add  a  new  section  thereto^  to  he  coiled  section  twdvs 
andone  kcuf,  relating  to  the  payment  for  work  in  installments, 

[Approved  March  14, 1889;  1889^  107.1 
Ssonoir  1.    Section  two  of  said  act  is  hereby  amended  to  read  as  follows:  — 

Power  qfdty  coundL 

Section  2.  Whenever  the  public  interest  or  convenience  may  require,  the  city  coiincil  it 
hereby  authorized  and  empowered  to  order  the  whole  or  any  portion,  either  in  length  or  width, 
of  ^e  streets,  avenues,  lanes,  alleys,  courts,  or  places  of  any  such  cit^  graded  or  regraded  to 
the  officnal  grade,  planked  or  replanked,  paved  or  repaved,  macadamized  or  i-^ttnana^^m^*^^ 
graveled  or  regraveled,  piled  or  replied,  capped  or  recapped,  and  to  order  sidewalks,  aewera, 
manholes,  culverts,  cesspools,  curbmg,  and  crosswalks  to  be  constructed  therein,  and  to  order 
aii^  other  work  to  be  done  which  shul  be  necessary  to  complete  the  whole  or  any  portioQ  of 
said  streets,  avenues,  sidewalks,  lanes,  alleys,  courto,  or  places,  and  it  may  order  any  <^  the 
said  work  to  be  improved. 

Ssa  2.    Section  three  of  said  act  is  hereby  amended  to  read  as  follows:  -~ 

To  pass  resolution  qf  intention  to  perform  work. 

Section  3.  Before  ordering  any  work  done  or  improvements  made  which  ia  anthorifled  by 
section  two  of  this  act,  the  city  council  shall  pass  a  resolution  of  intention  so  to  do,  and  de- 
scribing the  work,  which  shall  be  published  and  posted  for  two  days,  in  the  manner  prescribed 
by  section  thirty-four  of  this  act.  The  street  superintendent  shaU  thereupon  cause  to  be  con- 
spicuously posted  along  the  line  of  said  contemplated  work  or  improvement,  at  not  more  than 
three  hundred  feet  in  distance  apart,  but  not  less  than  three  in  all,  or  when  the  work  to  be 
done  is  the  improvement  of  an  entire  crossing,  in  front  ef  each  quarter  block  and  irregular 
block  liable  to  be  assessed,  notices  of  the  passage  of  said  resolution.  Said  notice  shul  be 
headed  ''Notice  of  Street  Work,"  in  letters  of  not  less  than  one  inch  in  length,  and  shall,  in 
legible  characters,  state  the  fact  of  the  passage  of  the  resolution,  its  date,  and,  briefly,  the 
work  or  improvement  proposed,  and  refer  to  the  resolution  for  further  particulars.  He  shall 
also  cause  a  notice,  similar  in  substance,  to  be  published  for  six  days  in  one  or  more  daily  news- 
papers published  and  circulated  in  said  cit^,  and  designated  by  said  city  council,  or,  in  cities 
where  there  is  no  daily  newspaper,  by  one  insertion  in  a  semi- weekly  or  weekly  newspaper  so 
published,  circulated,  and  designated,  in  case  there  is  any  such  paper  in  said  city.  The  owners 
of  a  majority  of  the  frontase  of  the  property  fronting  on  said  proposed  work  or  improvement, 
where  the  same  is  for  one  luock  or  more,  may  make  a  written  objection  to  the  same  within  ten 
days  after  the  expiration  of  the  time  of  the  publication  and  posting  of  said  notice,  which  objec- 
tion shall  be  delivered  to  the  clerk  of  the  city  council,  who  shall  indorse  thereon  the  date  of  its 
reception  by  him,  and  such  objections  so  delivered  and  indorsed  shall  be  a  bar  for  six  months 
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to  any  further  proceediDgs  in  relation  to  tbe  doing  of  said  work  or  mailing  said  improvement, 
nnless  the  owners  of  the  majority  of  the  frontage,  as  aforesaid,  shall  meanwhile  petition  for 
the  samo  to  be  done.  At  or  after  the  end  of  said  six  months,  if  said  work  so  barred  for  six 
months  shall  not  have  been  done,  the  city  council  may  order  said  work  to  be  done,  after  repub- 
lication and  posting  of  a  resolution  of  intention^  by  virtue  of  the  proceedings  already  had  and 
taJcen,  but  within  Uke  time  like  objections  may  again  be  filed  with  like  eSect,  and  so  on  at  the 
expiration  of  each  six  months  until  the  work  is  done.  At  any  time  before  the  issuance  of  the 
assessment  roU,  all  owners  of  lots  or  lands  liable  to  assessment  therein,  who,  after  the  first  pub- 
lication of  said  resolution  of  intention,  may  feel  aggrieved,  or  who  may  have  objections  to  any 
of  tlie  subseauent  proceedings  of  said  council  in  relation  to  the  performance  of  the  work  men- 
tioned in  saia  notice  of  intention,  shall  file  with  the  clerk  a  petition  of  remonstrance,  wherein 
ihey  shall  state  in  what  respect  thev  feel  aggrieved,  or  the  proceedings  to  which  they  object; 
sucn  petition  or  remonstrance  shall  be  passed  upon .  by  the  said  city  council,  and  its  decisions 
therein  shall  be  final  and  conclusive.  jSnt  when  the  work  or  improvement  proposed  to  be 
done  is  the  construction  of  sewers,  manholes,  culverts  or  cesspools,  crosswalks  or  sidewalks, 
and  the  objection  thereto  is  sigaed  by  the  owners  of  a  majority  of  the  frontage  liable  to  be 
assessed  for  the  expense  of  said  work,  as  aforesaid,  the  said  city  council  shall,  at  its  next  meet- 
ing, fix  a  time  for  hearing  said  objections,  not  less  than  one  week  thereafter.  The  city  clerk 
shall  thereupon  notify  the  persons  making  such  objections,  by  depositing  a  notice  thereof  in 
the  post-office  of  said  city,  postage  prepaid,  addressed  to  each  objector,  or  his  agent  when  he 
appears  for  such  objector.  At  the  time  specified,  said  city  council  shall  hear  the  objections 
urged,  and  pass  upon  the  same,  and  its  decisions  shall  be  final  and  conclusive,  and  the  said  'bar 
for  six  months  to  any  further  proceedii^  shall  not  be  applicable  thereto.  And  when  not  more 
than  two  blocks,  including  stroet  crossings,  remain  ungraded  or  unimproved,  in  whole  or  in 
part»  between  one  or  more  blocks  which  have  been  j^aded,  said  city  council  may  order  that 
part  of  said  street  or  highway  so  remaining  ungraded  or  unimproved  in  whole  or  in  part,  not 
exceeding  two  blocks  and  intervening  crossings,  to  be  graded  and  imnroved,  and  the  grading 
or  improvement  of  said  two  blocks  and  street  crossings,  or  less,  shall  not  be  stayed  or  pre- 
vented by  any  written  or  other  objection,  unless  such  council  shall  deem  proper.  And  if  one 
half  or  more  in  width  or  in  length,  or  as  to  grading  one  half  or  more  of  the  eradiug  work  of 
any  street  lying  and  beins  between  two  successive  main  street  crossings,  or  if  a  crossing  has 
been  already  partially  graded  or  improved,  as  aforesaid,  sai^  council  may  order  the  remainder 
improved,  graded,  or  otherwise,  notwithstonding  such  objections  of  property  owners.  At  the 
expiration  of  ten  days  after  the  expiration  of  the  time  of  said  publication  by  said  street  super- 
intendent, and  at  the  expiration  of  fifteen  days  after  the  advertising  and  posting,  as  aforesaid, 
of  any  resolution  of  intention,  if  'no  written  objection  to  work  therein  described  has  been  de- 
Uvered,  as  aforesaid,  by  the  owners  of  a  majority  of  the  property  liable  to  be  assessed  for  the 
expense  of  said  work  or  improvement,  or  if  said  protest  be  disallowed,  the  city  council  shall  be 
deemed  to  have  acquired  Jurisdiction  to  order  any  of  the  work  to  be  done,  or  improvement  to 
be  made,  which  is  authorized  by  this  act,  which  order  when  made  shall  be  published  for  two 
days,  the  same  as  provided  for  the  publication  of  the  resolution  of  intention.  Before  passins 
any  resolution  for  the  construction  of  said  improvements,  plans  and  specifications  and  careful 
estimates  of  the  costs  and  expenses  thereof  shall  be  furnished  to  said  city  council,  if  required 
bv  it,  by  the  citv  en^eer  of  said  city;  and  for  the  work  of  constructing  sewers,  specifications 
shall  always  be  furxiished  by.  him.  Whenever  the  contemplated  work  of  improvement,  in  the 
oj^inion  of  the  city  council,  is  of  more  than  local  or  ordinary  public  benefit,  or  whenever,  ac» 
cording  to  estimate  to  be  furnished  by  the  city  engineer,  the  total  estimated  costs  and  expenses 
thereof  would  exceed  one  half  the  total  assessed  value  of  the  lots  and  lands  assessed,  if  assessed 
upon  the  lots  or  land  fronting  upon  said  proposed  work  or  improvement,  according  to  the  vidua- 
iion  fixed  by  tiie  last  assessment  roll  whereon  it  was  assessea  for  taxes  for  municipal  purposes, 
and  allowing  a  reasonable  depth  from  such  frontage  for  lots  or  lands  assessed  in  bulk,  the  city 
council  may  make  the  expense  of  such  work  or  improvement  chargeable  upon  a  district,  which 
the  said  city  council  shall,  in  its  resolution  of  intention,  dechure  to  be  the  district  benefited  by 
said  work  or  improvement,  and  to  be  assessed  to  pay  the  costs  and  expenses  thereof.  Objec- 
tions to  the  extent  of  the  district  of  lands  to  be  affected  or  benefited  by  said  work  or  improve- 
ment, and  to  be  assessed  to  pay  the  costs  and  expenses  thereof,  may  be  made  by  interested 
partiesy  in  writing,  within  ten  days  after  the  expiration  of  the  time  of  the  publicaition  of  the 
notice  of  the  passage  of  tiie  resolution  of  intention.  The  city  clerk  shall  lay  said  objections 
before  the  city  joouncil,  which  shall,  at  its  next  meeting,  fix  a  time  for  hearing  said  objections, 
not  less  than  one  week  thereafter.  The  city  clerk  shall  thereupon  notify  the  persons  makins 
such  objections,  by  depositing  a  notice  thereof  in  the  post-office  of  said  city,  postage  prepaic^ 
addressed  to  each  objector.  At  the  time  specified,  the  city  council  shall  hear  the  objections 
urged,  and  pass  upon  the  same,  and  its  decision  shall  be  final  and  conclusive.  If  the  objec- 
tions are  sustained,  all  proceedings  shall  be  stopped;  but  proceedings  may  be  immediately 
again  commenced  by  ^ving  the  notice  of  intention  to  do  the  said  work  or  make  said  improve- 
ments. If  the  objections  are  overruled  by  the  city  council,  the  proceedings  shall  continue  the 
same  as  if  such  objections  had  not  been  made. 
Ssa  3.    Section  four  of  said  act  is  hereby  amended  to  read  as  follows:  — 

(hmers  may  petition  to  grade. 

Section  4.  The  owners  of  a  majority  in  frontage  of  lots  and  lan<&  fronting  on  any  street, 
avenue,  lane,  alley,  place,  or  court,  or  of  lots  or  lands  liable  to  be  assessed  for  the  expense  of 
the  work  petitioned  to  be  done,  or  their  duly  authorized  agents,  may  petition  the  city  council 
to  order  any  of  the  work  mentioned  in  this  act  to  be  done,  and  the  city  council  may  order  the 
w<M:k  mentioned  in  said  petition  to  be  done,  after  notice  of  its  intention  so  to  do  has  been  posted 
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and  published  as  prorided  in  section  two  of  this  act^  amending  section  three  of  the  act  of  which 
this  IS  amendatory. 
Saa  li    Section  five  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 

ProponU  iodothe  toorh 

Section  5.  Before  the  awarding  of  any  conbact  by  the  city  council  for  doing  anyworiL  au- 
thorized by  this  act,  the  dty  council  shall  canse  notice,  with  specifications^  to  be  poeted  con- 
spicaooaly  for  five  days  on  or  near  the  cooncil-chamber  door  of  said  conndl,  inviting  sealed 
profiNOsals  or  bids  for  doin^  the  work  ordered.  The  notice  of  sach.  posting,  referring  to  the 
specifications  on  file  describing  the  work  so  ordered  to  be  done,  and  referring  to  the  notice  «id 
necifications  posted,  shall  bepnblished  for  two  days  in  the  same  manner  as  in  this  section  of 
this  act  proviaed  for  the  publication  of  the  award,  and  in  case  there  is  no  newspaper  published 
in  such  city,  then  it  shall  be  kept  posted  as  provided  for  the  posting  of  award  in  this  section 
of  this  act.  All  proposals  or  bios  offered  shall  be  acoompaniea  by  a  check  payable  to  tiie  order 
of  the  mayor  of  the  city,  certified  by  a  responsible  bank,  for  an  amount  wmch  shall  not  be  less 
than  ten  per  cent  of  the  aggregate  of  the  proposal;  or,  if  so  prescribed  by  the  city  council,  by 
a  bond  for  the  said  amount  signed  by  the  bidder  and  by  two  sureties,  who  shall  justify,  before 
any  officer  competent  to  administer  an  oath,  in  double  the  said  amount,  and  over  and  above  all 
statutory  exemptions.  Said  proposals  or  bids  shall  be  delivered  to  the  derk  of  the  said  cil^ 
council,  and  said  council  shall  in  open  session  examine  and  publicly  declare  the  same;  promdedt 
however,  that  no  proposal  or  bid  shall  be  considered  unless  accompanied  by  said  check  or  bond 
satisfactory  to  the  oounciL  The  citv  council  may  reject  any  and  all  proposals  or  bids  should  it 
deem  this  lor  the  public  good,  and  also  the  bid  of  any  party  who  has  been  ddinquent  and  un- 
faithful in  any  former  contract  with  the  municipality,  and  shall  reject  all  propoeals  or  bids  other 
than  the  lowest  regular  proposal  or  bid  of  any  responsible  bidder,  and  may  award  the  contract 
for  said  work  or  improvement  to  the  lowest  responsible  bidder  at  the  prices  named  in  his  bid, 
which  award  shall  be  approved  by  the  mayor,  or  a  three-fourths  vote  of  the  city  counciL  If  not 
approved  bv  him,  or  a  three-fourths  vote  of  the  city  council,  without  further  proceedings,  tlie 
city  council  may  readvertise  proposals  or  bids  for  the  performance  of  the  work  as  in  the  first 
instance,  and  thereafter  proceJMl  in  the  manner  in  this  section  provided,  and  shall  thereupon 
return  to  the  proper  parties  the  respective  checks  and  bonds  correspondicg  to  the  bids  so  re- 
jected. But  the  che^  accompanying  such  accepted  proposals  or  bids  s£dl  be  held  by  the 
city  derk  of  said  cit^  until  the  contract  for  doing  said  work,  as  hereinafter  provided,  has  been 
entered  into^  either  by  said  lowest  bidder  or  by  the  owners  of  three  fourths  part  of  the  front- 
age^  whereupon  said  certified  check  shall  be  returned  to  said  bidder.  But  if  saud  bidder  fails, 
neglects^  or  refuses  to  enter  into  the  contract  to  perform  said  work  or  improvement^  as  herein* 
after  provided,  then  the  certified  check  accompanying  his  bid,  and  the  amount  therein  men- 
tioned, shall  be  dedared  to  be  forfeited  to  said  dty,  and  shall  be  collected  by  it^  and  paid  into 
its  fund  for  repairs  of  streets;  and  any  bond  forfeited  may  be  prosecuted,  and  tiie  amount  due 
thereon  cdlectod  and  paid  into  said  fund.  Notice  of  such  awuds  of  contract  shall  be  posted 
for  five  days,  in  the  same  manner  as  hereinbefore  provided  for  the  postiuff  of  proposals  for  said 
work,  and  diall  be  published  for  two  days  in  a  daily  newspaper  publiwed  and  circulated  in 
said  city,  and  designated  by  said  dty  council,  or  in  dtiee  where  there  is  no  daily  newspaper,  by 
one  insertion  in  a  semi- weekly  or  weekly  newspaper  so  published,  circulated,  aad  designated; 
promded,  however,  that  in  case  there  is  no  newspaper  printed  or  published  in  any  such  dty,  then 
such  notice  of  award  shall  be  kept  posted  as  is  provided  by  subdivision  four  of  section  thirty- 
four  of  this  act.  The  owners  ot  three  fourths  of  the  frontage  of  lots  and  lands  upon  the  street 
whereon  said  work  is  to  be  done,  or  of  the  lots  and  lands  which  are  liable  to  be  assessed  for 
said  work,  or  their  agents,  and  who  shall  make  oath  that  they  are  such  owners  or  agents,  shall 
not  be  required  to  present  sealed  proposals  or  bids,  but  may,  within  ten  days  after  the  first 
posting  and  publics^on  of  said  notice  of  said  award,  elect  to  take  said  work,  and  enter  into  a 
written  contract  to  do  the  whole  work  at  the  price  at  which  the  same  has  bewi  awarded. 
Should  the  said  owners  fail  to  dect  to  ti^e  said  work,  and  to  enter  into  a  written  contract 
therefor  within  ten  days,  or  to  commence  the  work  within  fifteen  days  after  the  first  posting 
and  publication  of  said  award,  and  to  prosecute  the  same  with  diligence  to  completion,  it  shafi 
be  the  dui^  of  the  superintendent  of  streets  to  enter  into  a  contract  with  the  original  bidder 
to  whom  the  contract  was  awarded,  and  at  the  prices  specified  in  his  bid.  But  if  such  oriffinal 
bidder  n^lects,  fails,  or  refuses,  for  fifteen  days  after  the  first  posting  and  publication  of  tiie 
notice  of  award,  to  enter  into  the  contract,  then  the  dty  council,  without  further  proceeding, 
shall  again  advertise  for  proposals  or  bids  as  in  the  first  instance,  and  award  the  contract  for 
said  work  to  the  tiien  lowest  regular  bidder.  The  bids  of  all  persons  and  the  election  of  all 
owners  as  aforesaid,  who  have  &iled  to  enter  into  the  contract  as  herein  provided,  shall  be  re- 
jected in  any  bidding  or  dection  subsequent  to  the  first  for  the  same  work.  If  the  owner  or 
contractor  who  may  have  taken  any  contract  do  not  complete  the  same  within  the  time  limited 
in  tike  contract^  or  within  such  further  time  as  the  dty  council  may  mve  them,  the  sdperintend- 
ent  of  streets  shall  report  such  delinquency  to  the  dty  council,  which  may  relet  the  unfinished 
portion  of  said  work,  after  pursuing  tho  formalities  prescribed  hereinbefore  for  the  letting  of  the 
whole  in  the  first  instance.  All  contractors,  contracting  owners  induded,  shall  at  the  time  of 
executing  any  contract  forstreet  work,  execute  a  bond  to  the  satisfaction  and  approval  to  the 
superintendent  of  streets  of  said  city,  with  two  or  more  sureties,  and  payable  to  such  ci^,  in 
such  sums  as  the  mayor  shall  deem  adequate,  conditioned  for  the  f aithitul  performance  of  the 
contract;  and  the  sureties  shall  justify  before  any  person  competent  to  administer  an  oath,  in 
double  tiie  amout  mentioned  in  said  bond,  over  and  above  all  statutory  exemptions.  Before 
being  entitied  to  a  contract^  the  bidder  to  whom  award  was  made,  or  the  owners  who  have 
elected  to  take  the  contract^  must  advance  to  the  superintendent  of  streets,  for  payment  by 
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bim,  the  cost  of  publication  of  the  notices,  resolntions,  orders,  or  other  incidental  expenses  and 
matters  required  under  the  proceedings  prescribed  in  this  act,  and  such  other  notices  as  may  be 
deemed  requisite  by  the  city  connciL  * 
8xa  5.    Section  seven  of  said  act  is  hereby  amended  to  read  as  follows: — 

AnetamefU  to  be  made  per  frofnl  foot. 

Section  7.  Subdivision  One.  The  expenses  incurred  for  any  work  authorized  by  this  act 
(which  expense  shall  not  include  the  cost  of  any  work  done  in  such  portions  of  any  street  as  is 
required  by  law  to  be  kept  in  order  or  repair  by  any  person  or  company  having  railroad  tracks 
thereon,  nor  include  work  which  shall  have  been  dechtfed  in  the  resolution  of  intention  to  be 
assessed  on  a  district  benefited)  shall  be  assessed  upon  the  lots  and  lands  fronting  thereon,  ex- 
cept as  hereinafter  specifically  provided;  each  lot  or  portion  of  a  lot  being  separately  assessed, 
in  proportion  to  the  frontage,  at  a  rate  per  front  foot  sufficient  to  cover  the  total  expense  of  the 


Bxpnfee  to  he  aeaeeaedtmon  the  lota  and  lands. 

Subdivision  Two.  Tne  expenses  of  all  improvemonts,  except  such  as  are  done  by  o<mtrac- 
tors  under  the  provisions  of  section  thirteen  of  this  act,  until  tne  streets,  avenues,  street-cross* 
ings,  lanes,  alleys,  places,  or  courts  are  finally  accei|ted,  as  provided  in  section  twenty  of  this 
act,  sh«ill  be  assessed  upon  the  lots  and  lands  as  provided  in  ttiis  section,  according  to  the  nature 
and  character  of  the  work;  and 'after  such  acceptance,  the  expense  of  all  the  work  thereafter 
done  thereon  shall  be  paid  by  said  city  out  of  the  street  department  fund. 

Mam  etreet  eroeringe. 

Subdivision  Three.  The  expense  of  work  done  on  main  street  crossings  shall  be  assessed  at 
a  uniform  rate  per  front  foot  of  the  quarter  blocks  and  irr^^lar  blocks  adjoininff  and  cornering 
upon  the  crossing,  and  separately  upon  the  whole  of  each  lot  or  portion  of  a  lot  having  any 
frcmtage  in  the  said  blocks  fronting  on  said  main  streets,  half-way  to  the  next  main  street  cross- 
ing, but  only  accordingto  its  frontage  in  said  quarter  blocks  and  irregular  blocks. 

Subdivision  Four.  vThere  a  main  street  terminates  in  another  main  street,  the  expenses  of 
the  work  done  on  one  half  the  width  of  the  street  opposite  the  termination  shall  be  assessed 
upon  the  lots  in  each  of  the  two  quarter  blocks  adjoining  and  cornering  on  the  same,  according 
to  the  frontage  of  such  lots  on  said  main  streets,  and  the  expense  of  the  other  half  of  the  width 
of  said  streeC  npon  the  lot  or  lots  fronting  on  the  latter  hafi-of  the  street  opposite  such  termi- 
nation. 

Subdianon  street. 

Subdivision  Five.  Where  any  small  or  subdivision  street  crosses  a  main  street,  the  expense 
of  all  work  done  on  said  crossing  shall  be  assessed  on  all  lots  or  portions  of  lots  half -wa^  on 
said  small  streets  to  the  next  crossing  or  intersection,  or  to  the  end  of  such  small  or  subdivision 
street  if  it  does  not  meet  another. 

Subdivision  Six«  The  expense  of  work  done  on  small  or  subdivision  street  crossings  shall 
be  assessed  upon  tiie  lots  fronting  upon  such  small  strieets  on  each  side  thereof,  in  all  directions, 
half-wav  to  the  next  street,  place,  or  court,  on  either  side,  respectivelyy^  or  to  the  end  of  such 
street  ii  it  does  not  meet  another. 

8maU  streets. 

Subdivision  Seven.  Where  a  small  street,  avenue,  lane,  alley,  place,  or  court  terminates  in 
another  street,  avenue,  lane,  alley,  place,  or  court,  the  expense  of  the  work  done  on  one  half  of 
the  width  of  the  street,  avenue,  lane,  alley,  place,  or  court  opposite  the  termination  shall  be 
assessed  upon  the  lot  or  lots  fronting  on  such  small  street,  or  avenue,  lane,  alley,  place,  or  court 
so  terminating,  according  to  its  frontage  thereon,  half-way  on  each  side,  respectively,  to  the 
next  steeet,  avenue,  lane,  alley,  court,  or  place,  or  to  the  end  of  such  street,  avenue,  lane,  alley, 
place,  or  court,  if  it  does  not  meet  another,  and  the  other  one  half  of  the  width  upon  tiie  lots 
fronting  such  termination. 

OaOer  Une  qf  streets. 

Subdivision  Eight.  Where  any  work  mentioned  in  this  act  (sewers,  manholes,  cesspools,  cul- 
verts, crosswalks,  crossings,  piUne,  and  capping  excepted)  is  done  on  either  or  both  sides  of  the 
center  line  of  any  street  for  one  olock  or  less,  and  further  work  opposite  to  the  work  of  the 
same  class  already  done  is  ordered  to  be  done  to  complete  the  unimproved  portion  of  said  street, 
the  assessment  to  cover  the  total  expenses  of  said  work  so  ordered  shall  be  made  upon  the  lots 
or  portions  of  the  lots  only  fronting  the  portions  of  the  work  so  ordered. 

Act  qf  April,  1867-1869,  not  applicable. 

Subdivision  Nine.  Section  one  of  chapter  three  hundred  and  twenty-five  of  the  laws  of  this 
state,  entitled  "An  Act  amendatory  of  and  supplementary  to  an  act  to  provide  revenue  for  the 
support  of  tiie  government  of  this  state,  approved  April  twenty-ninth,  eighteen  hundred  and 
fifty-seven, "approved  April  nineteenth,  eighteen  hundred  and  fifty-nine,  shall  not  be  applicable 
to  the  provisions  of  this  section,  but  the  property  herein  mentioned  shall  be  subject  to  the  pro- 
visions of  this  act,  and  to  be  assessed  for  work  done  under  the  provisions  of  this  section. 

Oumer  may  grade  at  his  own  expense. 

Subdivision  Ten.  It  shall  be  lawful  for  the  owner  or  owners  of  lots  or  lands  fronting  upon 
any  street,  the  width  and  grade  of  which  have  be^i  established  by  the  city  council,  to  perform 
at  his  or  their  own  expense  (after  obtaining  from  the  council  permission  so  to  do,  but  before 
said  council  has  passed  its  resolution  of  intention  to  order  grading  inclusive  of  this)  any  grad- 
ing upon  said  street  to  its  full  width,  or  to  the  center  line  tlfereof,  and  to  its  grade  as  then 
estabushed,  and  thereupon  to  procure,  at  his  or  their  own  expense,  a  certificate  from  the  city 
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en^neer,  settxng  forth  the  number  of  cabic  yar^B  of  catting  and  filling  nuula  by  lum  or  them  in 
earn  ffrading,  and  the  proportions  performed  by  each  owner,  and  that  the  same  is  done  to  the 
established  width  and  graae  of  said  street,  or  to  the  center  line  thereof,  and  thereafter  to  file 
said  certificate  witii  the  superintendent  of  streets,  which  certificate  tiie  superintendent  shall 
record  in  a  book  kept  for  that  purpose  in  his  office,  properly  indexed.  Whenever  thereafter 
the  city  conncil  orders  the  gradmg  of  said  street,  or  any  portion  thereof  on  which  any  grading 
certified  as  aforesaid  has  been  done,  the  bids  and  the  contract  mnst  express  the  price  by  the 
cnbio  yard  for  catting  and  filling  in  grading;  and  the  said  owner  or  owners,  and  his  or  their 
saocessors  in  interest,  shall  be  entitled  to  credit  on  the  assessment  upon  his  or  their  lots  and 
lands  fronting  on  said  street  for  the  grading  thereof  to  the  amount  of  the  cubic  yards  of  cutting 
and  filling  set  forth  in  his  or  their  said  certificate,  at  the  prices  named  in  the  contract  for  said 
catting  and  fiUins ;  or  if  the  grade  meanwhile  has  been  duly  altered,only  for  so  mnch  of  said  certi- 
fied work  as  would  be  required  for  grading  to  the  altered  ^jrade;  provided,however,iha,t  such  owner 
or  owners  shall  not  be  entiUed  to  such  crodit  as  may  be  in  excess  of  the  assessments  for  gradinff 
uffOi  the  lots  and  lands  owned  by  him  or  them,  and  proportionately  assessed  for  the  wh6le  <3 
nid  ipradinff ;  and  the  snperintendent  of  streets  shall  include  in  the  assessment  for  the  whole 
of  said  gracung  upon  the  same  grade  the  namber  of  cubic  yards  of  cuttinff  and  filling  set  forth 
in  any  and  all  certificates  so  recorded  in  his  office,  or  for  the  whole  of  said  grading  to  the  duly 
altered  grade  so  much  of  said  certified  work  as  would  be  required  for  grading  thereto^  and 
shall  enter  corresponding  credits,  dedactina  the  same  as  payments  upon  uie  amounts  assessed 
against  the  lots  and  lands  owned  respectiyely  by  said  certificated  owners  and  their  successors 
in  interest;  provided^  however^  that  he  shall  not  so  indude  any  ffrading  qualities  or  credit  any 
sums  in  excess  of  tiie  proportionate  assessments  for  the  whole  of  the  grading  which  are  made 
upon  any  lots  and  lanoB  fronting  upon  said  street,  and  belonging  to  any  such  certificated  owners 
or  their  successors  in  interest.  .  Whenever  any  owner  or  owners  of  any  lots  and  lands  fronting 
on  any  street  shall  have  heretofore  done  or  shall  hereafter  do  anv  work  (except  grading)  on 
such  street  in  front  of  any  block,  at  his  or  their  own  expense,  and  the  city  council  shall  subse- 

Suentiy  order  any  work  to  be  done  of  the  same  class  in  front  of  the  same  block,  said  work  so 
one  at  tiie  expense  of  such  owner  or  owners  shall  be  excepted  from  the  order  ordering  work 
to  be  done,  as  provided  in  subdivision  eleven  of  this  section  of  this  act;  provided,  that  the  work 
so  done  at  the  expense  of  such  owner  or  owners  shall  be  upon  the  officnal  grade  and  in  a  condi* 
tion  satisfactory  to  the  street  snperintendent  at  the  time  said  order  is  pasMd. 

BeBolviion  may  include  different  hinds  of  vrork.  • 

Subdivision  Eleven.  The  city  council  may  include  in  one  resolution  of  intention  and  order  anv 
of  the  different  kinds  of  work  mentioned  in  this  act,  and  it  may  except  therefrom  any  of  said  work 
already  done  upon  the  street  to  the  official  grade.  The  lots  and  portions  of  lots  fronting  upon 
said  excepted  work  already  done  shall  not  he  indnded  in  the  frontage  assessment  for  the  cLass 
of  work  from  which  the  exception  is  made;  provided,  that  this  shall  not  be  construed  so  as  to 
affect  the  special  provisions  as  to  grading  contained  in  subdivision  ten  of  this- section. 

Ci^  enaineer  to  make  diagram  <if  proposed  vforL 

Suboivision  Twelve.  Whenever  the  resolution  of  intention  declares  that  the  costs  and  ex- 
penses of  the  work  and  improvement  are  to  be  assessed  upon  a  district,  the  city  councU  shall 
direct  the  city  engineer  to  make  a  diagram  of  the  property  afibcted  or  benefited  by  the  proposed 
woi^  or  improvement,  as  described  in  the  resolution  of  intention,  and  to  be  asseraed  to  pay  the 
expenses  thereof.  Such  diasram  shall  show  each  separate  lot,  piece,  or  parcel  of  land,  tne  area 
in  square  feet  of  each  of  such  lots,  pieces,  or  paroelB  of  lancC  and  the  relative  location  of  the 
same  to  the  work  proposed  to  be  done,  all  withm  the  limits  of  the  assessment  district;  and  when 
said  diasram  shall  have  been  approved  by  the  city  council,  the  clerk  shall,  at  the  time  of  such 
approval,  certify  the  fact  and  date  thereof.  Immediately  thereafter  tiie  said  diagram  shall  be 
delivered  to  the  superintendent  of  streets  of  said  city,  who  shall,  after  the  contractor  of  any 
street  work  has  fulfilled  his  contract  to  the  satisfaction  of  said  superintendent  of  streets  or  cily 
oooncil,  on  appeal,  proceed  to  estimate  upon  the  lands,  lots,  or  portions  of  lots  within  said 
assessment  district,  as  shown  by  said  diagram,  the  benefits  arising  from  such  work  and  to  be 
received  by  each  such  'lot,  portion  of  lot,  piece,  or  subdivision  of  land,  and  diaU  thereupon 
assess  upon  and  against  said  lands  in  said  assessment  district  the  total  amount  of  the  costs  and 
expenses  of  sach  proposed  work,  and  in  so  doing  shall  assess  said  total  sum  upon  the  several 
pieces,  parcels,  lots,  or  portions  of  lots,  and  subdivisions  of  land  in  said  Strict  benefited 
thereby,  to  wit:  Upon  each,  respectively,  in  proportion  to  the  estimated  benefits  to  be  received 
by  each  of  said  several  lots,  portions  of  lots,  or  subdivisions  of  land.  In  other  respects  the 
assessment  shall  be  as  providea  in  the  next  section  (section  eight  of  amended  act),  and-the  pro- 
visions of  subdivisions  three,  four,  five,  six,  seven,  and  eight  of  this  section  shall  not  be  appli- 
cable to  the  work  or  improvement  provided  for  in  this  subdivision  (subdivision  twelve). 

Ssa  6.    Section  eight  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 

BuperintendenU  to  make  an  aeaesamtnt  for  work 

Section  8.  After  the  contractor  of  any  street  work  has  fulfilled  his  contract  to  the  satisfac- 
tion of  the  street  superintendent  of  said  city,  or  ci^  council  on  appeal,  the  street  snperintend- 
ent shall  make  an  assessment  to  cover  the  sum  due  for  the  work  performed  and  specified  in  said 
conteict  (including  any  incidental  expenses),  in  conformity  with  the  provisions  of  the  preceding 
section,  according  to  the  character  ot  the  work  done;  or,  if  any  direction  and  decision  be  given 
by  said  council  on  appeal,  then  in  conformity  with  such  direction  and  decision,  which  assess- 
ment shall  briefly  refer  to  the  contract,  the  work  contracted  for  and  performed,  and  shall  show 
the  amount  to  be  paid  therefor,  together  with  any  incidental  expenses,  the  rate  per  front  foot 
assessed,  if  the  assessment  be  made  per  front  foot,  the  amount  of  each  assessment,  the  name  of 
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the  owner  of  each  lot,  or  portion  of  a  lot  (if  known  to  the  street  Bnperintendent):  if  unknown 
the  word  "  unknown  "  shall  be  written  opposite  the  number  of  the  lot,  and  the  amount  assessed 
thereon,  the  number  of  each  lot  or  portion  or  portions  of  a  lot  assessed,  and  shall  have  attached 
thereto  a  diagram  exhibiting  each  street  or  street  crossing,  lane,  alley,  place,  or  court  on  which 
any  work  has  been  done,  and  showing  the  relative  location  of  each  district,  lot,  or  portion  of 
lot  to  the  work  done,  numbered  to  correspond  with  the  numbers  in  the  assessments,  and  show- 
ing the  number  of  feet  fronting,  or  number  of  lots  aaaessed,  for  said  work  contracted  for  and 
performed. 
Ssa  7.  Section  nine  of  said  act  is  hereby  amended  to  read  as  follows:  — 

Fcrm  qftoarrant. 

Section  9.  To  said  assessment  shall  be  attached  a  warrant,  which  shall  be  signed  by  the 
superintendent  of  streets,  and  countersigned  by  the  mayor  of  said  city.  The  said  warrant  shall 
be  substantially  in  the  following  form:  — 

JY)BK  OF  THS  WABBANT. 

By  virtue  hereof,  I  (name  of  the  superintendent  of  streets),  of  the  city  of  ,  county 

of (or  city  and  county  of ),  and  state  of  California,  by  virtue  of  the  authority  vested 

in  me  as  said  superintendent  of  streets,  do  authorize  and  empower  (name  of  contractor),  (his  or 
their)  agents  or  assigns,  to  demand  and  receive  the  several  assessments  upon  the  assessment  and 
diagram  hereto  attached,  and  this  shall  be  (his  or  their)  warrant  for  the  same. 

(Date) ,     (Name  of  superintendent  of  streets.) 

Countersigned  by  (name  of  mayor). 

Said  warrant,  assessment,  and  diagram,  together  with  the  certificate  of  the  city  engineer, 
shall  be  recorded  in  the  office  of  said  superintendent  of  streets.  When  so  recorded,  the  several 
amounts  assessed  shall  be  a  lien  upon  the  lands,  lots,  or  portions  of  lots  assessed,  respectively, 
for  the  period  of  two  years  from  the  date  of  said  recording,  unless  sooner  discharged;  and  from 
and  after  the  date  of  said  recording  of  any  warrant,  assessment,  diagram,  and  certificate,  all 
persons  mentioned  in  section  eleven  of  this  act  shall  be  deemed  to  have  notice  of  the  contents 
of  the  record  thereof.  After  said  warrant,  assessment,  diagram,  and  certificate  are  recorded, 
the  same  shall  be  delivered  to  the  contractor,  or  his  agent  or  assigns  on  demand,  but  not  until 
after  the  payments  to  the  said  superintendent  ol  streets  of  the  incidental  expenses  not  previ- 
ously paid  by  the  contractor  or  his  assigns,  and  by  virtue  of  said  warrant,  said  contractor,  or 
his  agent  or  assigns,  shall  be  authorized  to  demand  and  receive  the  amount  of  the  several  assess- 
ments made  to  cover  the  sum  due  for  the  work  specified  in  such  contracts  and  assessments. 
Whenever  it  shall  appear  by  any  final  judgment  of  any  court  of  this  state  that  any  suit  brought 
to  foreclose  the  lien  of  any  sum  of  money  assessed  to  cover  the  expense  of  said  street  work 
done  under  the  provisions  of  this  act  has  been  defeated  by  reason  of  any  defect,  error,  infor- 
mality, omission,  irregalarity,  or  illegality  in  any  assessment  hereafter  to  be  made  and  issued, 
or  in  the  recording  thereof,  or  of  the  return  thereto  made  or  suffered  by  said  superintendent  of 
streets,  any  person  interested  therein  may,  at  any  time  within  three  months  after  the  entry 
of  said  final  judgment,  apply  to  said  superintendent  of  streets  who  issued  the  same,  or  to  any 
superintendent  m.  streets  in  office  at  the  time  of  said  application,  for  another  assessment  to  be 
issued  in  conformity  to  law;  and  said  superintendent  shall,  within  fifteen  days  after  the  date 
of  said  application,  make  and  deliver  to  said  applicant  a  new  assessment,  diagram,  and  warrant 
!  in  accordance  with  law;  and  the  acting  mayor  shall  countersign  the  same  as  now  provided  by 

I  law,  which  assessment  shall  be  a  lien  for  the  period  of  two  years  from  the  date  of  said  assess- 

ment, and  be  enforced  as  provided  in  section  seven  of  this  act. 

Ssa  8.    Section  twelve  of  said  act  is  hereby  amended  to  read  as  follows: — 

I  Contractor  may  nte. 

Section  12.    At  any  time  after  the  period  of  thirty-five  days  from  the  day  of  the  date  of  the 
warrants,  as  herein  provided,  or  if  an  appeal  is  taken  to  the  city  council,  as  provided  in  section 
j  eleven  of  this  act,  at  any  time  after  five  days  from  the  decision  of  said  council,  or  after  the  re- 

;  tarn  of  the  warrant  or  assessment,  after  the  same  may  have  been  corrected,  altered,  or  modified, 

as  provided  in  said  section  eleven  (but  not  less  than  thirty-five  days  from  the  date  of  the  war- 
rant), the  contractor  or  his  assignee  may  sue,  in  his  own  name,  the  owner  of  the  land,  lots,  or 
portions  of  lots,  assessed  on  the  day  of  the  date  of  the  recording  of  the  warrant,  assessment, 
and  diagram,  or  any  day  thereafter  during  the  continuance  of  the  lien  of  said  assessment,  and 
recover  the  amount  of  any  assessment  remaining  unpaid,  with  interest  thereon  at  the  rate  of  ten 
per  cent  per  annum  until  paid.  And  in  all  cases  of  recovery  under  the  provisions  of  this  act, 
the  plaontiff  shall  recover  the  sum  of  fifteen  dollars,  in  addition  to  the  taxable  cost,  as  attor- 
ney's fees,  but  not  any  percentage  upon  said  recovery.  And  when  suit  has  been  brought,  after 
'  a  personal  demand  has  been  made,  and  a  refusal  to  pay  such  assessment  so  demanded,  the 

plaintiff  shall  also  be  entitied  to  have  and  recover  said  sum  of  fifteen  dollars  as  attorney's  fees, 
m  addition  to  all  taxable  costs,  notwithstanding  that  the  suit  may  be  settled,  or  a  tender  may  be 
niade,  before  a  recovery  in  said  action,  and  he  may  have  judgment  therefor.  Suit  may  be  brought 
in  the  superior  coart  within  whose  jurisdiction  the  city  is  in  which  said  work  has  been  done, 
and  in  case  any  of  the  assessments  are  made  against  lots,  portions  of  lots,  or  lands,  the  owners 
thereof  cannot,  with  due  diligence,  be  found,  the  service  in  each  of  such  actions  may  be  had  in 
such  manner  as  is  prescribed  in  the  codes  and  laws  of  this  state.  The  said  warrant,  assessment, 
certificate,  and  diagram,  with  the  affidavit  of  demand  and  non-payment,  shall  be  held  prima 
&cie  evidence  of  the  regularity  and  correctness  of  the  assessment,  and  of  the  prior  proceedings 
and  acts  of  the  superintendent  of  streets  and  city  council  upon  which  said  warrant,  assessment, 
and  diagram  are  based,  and  like  evidence  of  tiie  right  of  the  plaintiff  to  recover  in  the  action. 
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The  court  in  which  said  suit  shall  be  commenced  shall  have  power  to  adjudge  and  decree  a 
lien  against  the  premises  assessed,  and  to  order  such  {^remises  to  be  sold  on  execution,  as  in 
otiier  cases  of  Uie  sale  of  real  estate  by  the  process  of  said  courts;  and  on  appeal,  the  appellate 
courts  shall  be  rested  with  the  same  power  to  adjudge  and  decree  a  lien,  and  to  order  sudi 
premises  to  be  sold  on  execution  or  decree  as  is  conferred  on  the  court  from  which  an  appeal  is 
taken.  Such  premises,  if  sold,  may  be  redeemed  as  in  other  cases.  In  all  suits  now  pending, 
or  hereafter  brought  to  recover  street  assessments,  the  proceedings  therein  shall  be  governed 
and  regulated  by  the  j^rovisions  of  tiiis  act,  and  also^  when  not  in  conflict  herewith,  by  the 
codes  of  this  state.    Tms  act  shall  be  liberally  construed  to  effect  the  ends  of  justice. 

Ssa  9.  A  new  section,  to  be  called  section  twelve  and  one  hall  of  said  act^  is  hereby 
added  thereto,  and  shall  read  as  follows:  — 

CUy  eoundl  fnay  ims  discreUon  m  eompUHon  qf  imprcnemenU, 

Section  ]2i.  The  city  council,  instead  of  waitinfc  until  the  completion  of  the  improvement^ 
may,  in  its  discretion,  and  not  otherwise,  upon  the  completion  of  two  blocks  or  more  of  any  im- 
provement, order  the  street  superintendent  to  make  an  assessment  for  the  proportionate  amount 
of  tiie  contract  completed,  and  thereupon  proceeding  and  rights  of  collection  of  such  propor^ 
tionate  amount  shall  be  had  as  in  sections  eighty  nme^  ten,  eleven,  and  twelve  of  the  act  of 
which  this  is  amendatory  is  provided. 

Sia  10.    Section  thirteen  of  said  act  is  hereby  amended  so  as  to  read  as  foUowBt— 

Duiy  <^  mmerhUerideitL 

Section  13.  When  anv  portion  of  anv  street,  avenue,  lane^  slle^,  oourti  or  plaoe  in  said  city 
imprDved,  or  any  sidewalk  constructed  thereon,  shall  be  out  of  repair,  or  needing  reoonstmction, 
and  in  condition  to  endanger  persons  or  propwty  passing  thereon,  or  in  condition  to  interfere 
witii  the  public  convenience  m  the  use  thereof,  it  shall  be  the  duty  of  said  superintendent  ol 
streets  to  require,  by  notice  in  writing,  to  be  delivered  to  them  or  their  agents  personally,  or 
left  on  the  premises,  the  owners  or  occupants  of  lots  or  portions  of  lots  fronting  on  said  portion 
of  said  street  avenue,  alley,  lane,  court,  or  place,  or  of  said  portion  of  said  sidewalk  so  out  ol 
repair  or  neecUng  reconstruction  as  aforesaid,  to  repair  or  reconstruct,  or  to  do  both,  forthwith, 
said  portion  of  said  street,  avenue,  lane,  alley,  oomrt,  or  place,  to  the  center  line  of  said  street 
in  front  of  the  property  of  which  he  is  the  owner  or  tenant  or  occupant,  and  said  superin- 
tendent of  streets  shall  particularly  specify  in  said  notice  what  work  is  required  to  be  done,  and 
how  the  same  is  to  be  done,  and  what  material  shall  be  used  in  said  repairs  or  reconstmctious^ 
or  both.  If  said  repairs  or  reconstructions,  or  both,  be  not  commenced  within  three  da^  after 
notice  given  as  aforesaid,  and  diligently  and  without  interruption  prosecuted  to  completion,  the 
said  superiDtendent  of  streets  may,  under  authoritv  from  said  city  council,  make  such  repa&s^ 
reconstruction,  or  both,  or  enter  into  a  contract  with  any  suitable  person,  at  the  expense  of  the 
owner,  tenant,  or  occupant,  after  the  specification  for  the  doiuff  of  said  work  shall  have  been 
conspicuously  posted  by  him  in  his  office  for  two  days,  inviting  bids  for  the  doins  of  said  work, 
which  bids  shall  be  delivered  to  him  at  his  office  on  or  before  the  second  day  of  said  posting, 
and  opened  bv  him  on  the  next  day  following  the  expiration  of  said  two  days  of  posting,  and 
the  contract  by  him  be  awardt*d  to  the  lowest  bidder,  if  such  lowest  bid,  in  the  judgment  of 
said  street  superintendent,  shall  be  reasonsble.  All  of  said  bids  shall  be  preserved  in  ms  office 
and  open  at  aU  times  after  the  letting  of  the  contract  to  the  inspection  of  all  persons,  and  sudh 
owner,  tenant,  or  occupant  shall  be  liable  to  pay  said  contract  price.  Such  work  shall  be  com- 
menced within  twenty-four  hours  after  the  contract  shall  have  been  signed,  and  completed 
without  delay  to  the  satisfaction  of  said  street  superintendent.  Upon  the  completion  of  said 
repairs  or  reconstruction,  or  botii,  by  said  contractors  as  aforesaid,  to  the  satismction  of  said 
superintendent  of  streets,  said  superintendent  of  streets  shall  make  and  deliver  to  said  con- 
tractor a  certificate  to  the  effect  that  said  repairs  or  reconstruction,  or  both,  have  been  properly 
made  by  said  contractor  to  the  grade,  and  that  the  charges  for  the  same  are  reasonable  and 
just,  and  that  he,  said  superintendent,  has  accepted  the  same. 

Sxa  11.    Section  nineteen  of  said  act  is  hereby  amended  to  read  as  follows:  "— 
NoHceSf  how  served. 

Section  19.  Notices  in  writing  which  are  required  to  be  given  by  the  superintendent  of 
streets  under  the  provisions  of  this  act  may  be  served  by  anv  person  with  the  permission  of 
the  superintendent  of  streets,  and  the  fact  of  such  service  shall  oe  verified  by  the  oath  of  the 
person  making  it,  taken  before  the  superintendent  of  streets,  who  for  that  purpose,  and  for  all 
other  purposes  and  in  all  cases  where  a. verification  is  required  under  the  provisions  of  this  act, 
is  hereby  authorised  to  administer  oaths,  or  other  person  authorized  to  administer  oaths,  or  such 
notices  may  be  delivered  to  the  superintendent  of  streets  himself,  who  must  also  verify  the  ser- 
vice thereof  and  who  shall  keep  a  record  of  the  fact  of  ffiving  such  notices,  when  delivered  by 
himself  personally,  and  also  of  the  notices  and  proof  of  service  when  delivered  by  any  other 
pereon. 

Sia  12.    Section  twenty-four  of  this  act  is  hereby  amended  to  read  as  follows:  — 

Oonatructhnqfeeioen, 

Section  24.  The  city  council  of  such  city  shall  have  full  power  and  authority  to  oonstmct 
sewers  and  manholes,  and  provide  for  the  cleaning  of  the  same,  and  culverts,  with  crosswalks  or 
culverts,  or  cesspools,  or  crosswalks,  or  sidewalks,  or  any  portion  of  any  sidewalk  upon  or  in 
any  street,  avenue,  lane,  alley,  court»  or  place  in  such  city,  of  such  materials,  in  such  a  man- 
ner, and  npon  such  terms  as  it  may  deem  proper.  None  of  the  work  or  improvements  described 
in  this  section  shall  be  stayed  or  prevented  by  any  written  or  any  other  remonstrance  or  objec- 
tion, unless  such  council  oeems  proper. 

Ski.  19.    Section  twenty-six  of  said  act  is  hereby  amended  to  read  as  follows: » 
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Ooti  of  work  mayj^  pokl  o^  qfanyjund. 

Section  26.  The  dty  eoancil  may  in  its  diacretion  order  that  the  whole  or  any  part  of  the 
oost  and  expenaee  of  any  of  the  work  mentioned  in  this  act  be  paid  oat  of  the  treasury  of 
the  mnnicipuity  from  sncn  fond  as  the  eoancil  may  designate.  Whenever  a  part  of  snch  costs 
and  expenses  is  so  ordered  to  be  paid,  the  snperintendent  of  streets,  in  making  ap  tiie  assess* 
ment  heretofore  provided  for  snch  cost  and  expenses,  shall  first  dedact  from  the  whole  cost  and 
expenses  such  part  thereof  as  has  been  so  ordered  to  be  paid  oat  of  the  manidpal  treasnry,  and 
shall  assess  the  remainder  of  said  costs  and  ex^nses  proportionately  apon  the  lots,  puts  of 
lots,  and  lands  fronting  on  the  streets  where  said  work  was  doncb  or  liable  to  be  SiniMiod  for 
mch  work,  and  in  the  manner  heretofore  provided. 

FABT   IZL 

Ssa  14.    Section  thirty-foor  of  said  act  is  hereby  amended  to  read  as  follows:  •— 

SwrveyrnQf  bv  whom  done. 

Section  ZL  Fini — The  dty  engineer,  or  where  there  is  no  dty  engineer,  the  ocmnty  or  d^ 
and  connty  sorveyor,  shall  be  the  proper  officer  to  do  the  sarveying  and  otiier  engineermg  work 
necessary  to  be  done  nnder  this  aot^  and  to  sorvey  and  measnre  the  work  to  be  done  nndsr  con- 
tracts for  grading  and  macadamiiing  streets,  and  to  estimate  the  oosts  and  expenses  thereof: 
and  every  certificate  signed  by  him  in  his  offi<nal  character  shall  be  frima  fads  evidence  in  all 
eoorts  in  this  state  of  the  trath  of  its  contents.  He  shall  also  keepareoord  of  all  surveys  made 
nnder  the  provinons  of  this  aot»  as  in  other  cases.  In  all  those  dties  where  there  is  no  dty 
engineer,  the  dty  eoancil  thereof  is  hereby  authorized  and  empowered  to  appoint  a  snitabb 
person  to  dischai^  the  duties  herein  laid  down  as  tiiose  of  dty  engineer^  and  Ml  the  provinons 
hereof  applicable  to  the  dty  engineer  shall  apply  to  such  perMU  so  appomted.  Said  dty  coun* 
dl  is  hereby  empowered  to  fix  ms  oompensation  for  sudi  servioes. 

DefnitioM. 

Second — The  words  "work,"  ''imiKrove,**  '^improved,"  and  ''improvement^"  as  used  in  this 
act^  shall  include  all  work  mentioned  in  this  act^  and  also  the  construction,  reoonstruotion,  and 
re^rs  of  all  or  any  portion  of  said  work. 

Third — The  term  "incidental  expenses,"  as  used  in  this  act,  shall  include  the  compensation 
of  the  dty  engineer  for  work  done  by  him;  also  the  cost  of  printing  and  advertising  as  provided 
in  this  act^  and  not  otherwise;  also  the  oompensation  of  superintendent  of  sewers,  and  of  piling 
and  capping  and  paving,  in  whole  or  in  part^  of  one  block  or  more,  induding  street  crossing. 
All  demands  for  mcidental  expenses  mentioned  in  this  subdividon  shall  be  presented  to  the 
street  superintendent,  by  itemised  bill,  duly  verified  by  oi^  of  the  demandant. 

NoUees,  howjpubUshed, 

Fourth — The  notices,  resolutions,  orders,  or  other  matter  required  to  be  published  by  the 
provisions  of  this  act,  and  of  the  act  of  which  this  is  amendatory,  shall  be  published  in  a  daily 
newspaper,  in  cities  where  such  there  is,  and  where  there  is  no  dail^  newspaper,  in  a  semi- 
weeUy  or  weekly  newspaper,  to  be  designated  by  the  council  of  such  city,  as  often  as  the  same 
is  issued,  and  no  other  statute  shall  govern  or  be  applicable  to  the  publications  herein  provided 
for;  TpTOvidedy  however,  that  in  case  there  is  no  daily,  semi- weekly,  or  weekly  newspaper  printed 
or  circulated  in  any  such  dty,  then  each  notices,  resolutions,  orders,  or  other  matters  as  are 
herein  required  to  be  published  in  a  newspaper,  shall  be  posted,  and  kept  posted,  for  the  same 
length  of  time  as  required  herein  for  the  publication  of  the  same  in  a  diuly,  semi-weekly,  or 
weekly  newspaper,  in  three  of  the  most  public  places  in  such  dty.  Proof  of  tiie  publication  or 
posting  of  any  notice  provided  for  herem  shall  be  made  by  affidavit  of  the  owner,  publisher, 
or  clerk  of  the  newspaper,  or  of  the  poster  of  the  notice.  No  publioation  or  notice  other  than 
that  provided  for  in  this  act  shall  be  necessary  to  give  valicUty  to  any  of  the  proceedings  pro- 
vided  for  therein. 

Defyddone, 

F\fth — The  word  "munidpality  "  and  the  word  "dty,"  as  nsed  in  this  aci»  shall  be  under* 
stood  and  so  construed  as  to  mdude,  and  is  hereby  decuured  to  include,  all  corporations  here- 
tofore organized  and  now  existing,  and  those  hereafter  organized  for  munidpal  purposes. 

Sixih — The  words  "paved"  or  "repaved,"  as  nsed  in  tiiis  act,  shall  be  held  to  mean  and 
indude  pavement  of  8t<me,  iron,  wood,  or  other  materials^  whether  patented  or  not^  which  the 
dty  council  shall  by  ordinance  adopt. 

Seventh — The  w^  "street"  as  used  in  this  act,  shall  be  deemed  to  and  is  herebv  declared 
to  indude  avenues,  highways,  lanes,  alleys,  crossings  or  intersections,  courts,  and  places;  and 
the  term  "main  street"  means  such  actually  opened  street  or  streets  as  bound  a  block;  the 
word  "  blocks,"  whether  r^ular  or  irregular,  shall  mean  such  blocks  as  are  bounded  by  main 
streets. 

Mghth — The  term  "street  superintendent"  and  "snperintendent  of  sti^ts^"  as  used  in  this 
act,  shall  be  understood  and  so  construed  as  to  include,  and  are  hereby  declared  to  indude,  any 
person  or  officer  whose  duty  it  is  under  the  law  to  have  the  care  or  charge  of  the  streets  or  the 
improvement  thereof  in  any  dty.  In  all  those  dties  where  there  is  no  street  superintendent, 
or  superintendent  of  streete,  the  city  council  thereof  is  herebv  authorized  and  empowered  to 
appomt  a  suitable  person  to  discharge  the  duties  herein  hud  down  as  those  of  street  superin- 
tendent, or  superintendent  of  streete;  and  all  providons  hereof  applicable  to  the  street  super- 
intondeni^  or  superintendent  of  streets,  shall  apply  to  such  person  so  appointed. 

NhUh — The  term  "citv  council  "is  herebv  dechured  to  indnde  anjr  body  or  board  whicht 
under  the  law,  is  the  l^idative  department  of  the  government  of  any  dty. 
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Tenth — In  muDicipalities  in  which  there  is  no  maTor,  then  the  datieB  impased  upon  said 
officer  by  the  proTisions  of  this  act  shall  be  performed  by  the  president  of  the  board  of  tnutees 
or  other  chief  execntiye  officer  of  the  mnxiicipality. 

ElevefUh — The  term  "clerk "and  "city  clerk,** as  nsed  in  this  act,  is  hereby  declared  to 
include  any  PJBraon  or  officer  who  shall  be  clerk  of  the  said  city  ooonciL 

Twelfth — The  term  "  qnarter-block,"  as  naed  in  this  act,  as  to  irregplar  blocks,  shall  be 
deemed  to  inclade  aU  lots  or  portions  of  lots  having  any  frontage  aa  each  intersecting  street^  or 
intersections  to  the  next  main  street. 

Thirteettih — The  term  "one  year,**  as  nsed  in  this  act,  shall  be  deemed  to  indnde  the  time 
beginning  with  Januaiy  first  and  ending  with  the  thirty-fizBt  day  of  December  of  the  saiiiA 
year. 

Fourieenih — References  in  certain  seetions,  by  nnmber,  to  certain  other  sections  of  ''this 
act,**  refer  to  the  nnmbers  of  the  sections  of  the  original  act,  unless  it  appears  from  the  context 
that  the  reference  is  to  the  section  of  the  amendato^  aot^  when  it  shall  be  ooostmed  according 
to  the  context.  ' 

Snx  15.    Section  thirty-five  of  said  act  IS  hereby  amended  to  read  as  foUows:  — 
SvperiniemiefU  to  appoint  an  overteer. 

Section  35.  The  superintendent  of  streets  shaU,  when  neowwary,  afmoint  a  suitable  pensoft 
to  take  charge  of  and  superintend  the  construction  and  improvement  of  each  and  every  sewer 
constructed  or  improved  under  the  provisions  of  this  act,  and  of  piling  and  capping,  or  of  the 
paving,  in  whole  or  in  part,  of  one  block  or  more,  whose  duty  it  shall  be  to  see  that  the  con- 
tract  made  for  the  doing  of  said  work  is  strictly  fulfilled  in  every  respect,  and  in  case  of  any 
departure  therefrom,  to  report  the  same  to  the  snnermtendent  of  streets.  Such  person  shall  be 
allowed  for  his  time  actually  employed  in  the  discharge  of  his  duties  such  oompensati<M&  as  shall 
be  just,  but  not  to  exoeed  four  dollars  per  day.  The  sum  to  which  the  party  so  employed  shall 
be  entitled  shall  be  deemed  to  be  incidentu  expeoses^  within  the  meaning  of  thoM  words  as 
defined  by  this  act. 

Sjsa  16w    Section  thiriy-eeven  of  said  act  is  hereby  amended  to  read  as  follows:  — 

Work  under  former  acta  not  in  eonJUcL 

Section  37.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage,  and  all  acts 
and  parts  of  acts  in  conflict  with  this  act  are  hereby  repealed;  and  provided^  however^  that  any 
work  or  proceedings  commenced  under  the  act  of  which  this  is  amendatoiy  shall  in  no  wise  be 
affected  thereby,  but  shall  in  aU  respects  be  finished  and  completed  thereunder,  and  this  aet 
shall  in  no  wise  affect  said  work  or  proceedings. 

« 

An  Act  authorizing  Ihe  inemrimg  qf  indebtedneu  5y  dliei^  towns,  and  mumdpal  corporationtj  moor- 
pomted  under  the  lawa  </  this  Mate;  for  the  eonatruction  qfuxUer^umritB,  sewers,  and  alt  neeessarw 
pubpe  improvements,  orforanjf  purpose  whatever,  ojsd  to  repeal  the  aet  approved  March  9, 18SS, 
entitled  **An  Act  to  audorise  nuinidpcU  corporations  qf  the  fifth  dass,  containing  more  than  thros 
thousand  and  less  than  ten  thousand  inhabitants,  to  obtain  water-worts";  also  to  repeal  an  act  ap- 
proved March  15, 18S7,  entitled  *'An  Act  authorising  the  incurring  <if  indebtedness  by  dties,  towns, 
and  municipal  eorporatitms,  incorporated  under  the  laws  qfthis  state/* 

TApproved  March  19^  lfi88;  lfi88^  888.] 

Municipal  corporations  may  inaar  indebtedness, 
SionoN  1.    Any  city,  town,  or  municipal  corporation,  incorporated  under  the  laws  of  this 

state,  may,  aiB  hereinafter  provided,  incur  indebtemess  to  pay  the  cost  of  any  municipal  improve- 

menl^  or  for  any  purpose  whatever  requiiing  an  expenditure  greater  than  the  amount  allowed 

for  such  improvement  by  the  annual  tax  levy. 

Manner  qf  procedure, 

Sxa  2.  Whenever  the  legislative  brandi  of  any  city,  town,  or  municipal  coip<Hration  shall, 
bv  ordinance  passed  by  a  vote  of  two  thirds  of  all  its  members,  and  approved  by  tiie  executive 
of  said  city,  town,  or  municipal  corporation,  determine  that  the  public  interest  or  neceaai^ 
demands  the  acquisition,  construction,  or  completion  of  any  municipal  buildings,  bridges^ 
water-works,  water  rights,  sewers,  or  other  municipal  improvements,  the  cost  of  which  will  be 
too  great  to  be  paid  out  of  tiie  ordinary  annual  income  and  revenue  of  the  municipality,  they 
may,  after  the  publication  of  sud^  ordinance  for  at  least  two  weeks  in  some  newspaper  pu^ 
lished  in  such  municipality,  and  at  tiieir  next  regular  meetini^  after  such  publication,  or  at  an 
adjourned  meeting,  by  ordinance  passed  by  a  vote  of  two  thirds  of  all  its  members,  and  also 
i^roved  by  the  said  executive,  call  a  spedal  election  and  submit  to  the  qualified  voters  of  said 
city,  town,  or  municipal  corporation,  l^e  proposition  of  incurring  a  debt  for  the  purpose  aet 
forth  in  the  ordinance,  and  no  question  other  than  the  ineurrinff  of  indebtedness  for  said  pur- 
pose shall  be  submitted.  The  ordinance  calling  such  spedaldection shall  recite  the  objects 
and  purposes  for  which  the  indebtedness  is  proposed  to  be  incurred,  the  estimated  cost  of  the 
proposed  public  improvement,  the  necessity  for  such  improvement,  and  that  bonds  of  the  muni- 
cipality shall  issue  for  the  payment  of  the  cost  of  such  improvement,  as  in  such  ordinance  set 
forth,  if  the  proposition  be  accepted  by  the  qualified  voten,  as  hereinafter  provided,  and  shall 
£x  the  day  on  wnich  such  special  election  shall  be  held,  tiie  manner  of  hddinff  sudi  dection, 
and  the  voting  for  or  against  incurring  such  indebtedness;  such  election  shalTbe  held  as  pro- 
vided by  law  ror  holding  such  elections  in  such  city,  town,  or  municipal  corporation. 

PubUoation  of  intention  to  incur  indebtedness. 

Ssa  3.  Such  ordinance  shall  be  published  once  a  day  for  at  least  ten  days,  or  once  a  week 
for  two  weeks,  before  the  publication  of  the  notice  of  tbe  special  election,  in  some  newspaper 
published  in  sndi  mnnicipality.    After  said  publication,  said  legislative  body  shall  cause  to  be 
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pnblislied,  for  not  less  ihao  two  weeks,  in  at  least  one  of  the  newspapers  published  in  such 
nmnicipality,  a  notice  of  snch  special  election,  the  purpose  for  which  the  indebtedness  is  to  be 
inonrred,  the  number  and  character  of  the  bonds  to  bie  issued,  the  rate  of  interest  to  be  paid, 
and  the  amount  of  tax  levy  to  be  made  for  the  payment  thereof.  It  shall  require  the  votes  of 
two  thirds  of  all  the  voters  voting  at  such  special  election,  to  authoruse  the  issuance  of  the  bonds 
herein  provided. 

Plans  and  estimates  of  imprcfvements. 

Ssa  4.  It  shall  be  the  duty  of  the  legislative  branch  of  any  municipality  contemplating 
permanent  public  improvements,  to  first  have  plans  and  estimates  of  the  cost  of  such  improve- 
ments, made  by  a  comj^tent  engineer  or  architect  who  has  had  successful  experience  in  such 
work,  before  the  queBtioQ  of  ineuiting  an  indebtedness  for  such  improvement  is  submitted  to 
vote. 

JJimU  <^f  ind^JtediMBi. 

Skl  5.  No  city,  town,  or  munioipol  oorporation  shall  incmr  an  indebtedness  for  public  im* 
provements  which  shall,  in  the  aggregate^  exceed  five  per  cent  of  the  assessed  value  of  all  the 
real  and  personal  property  of  such  d^,  town,  or  municipal  corporation. 

Ohartuier  f^Umds, 

Skl  6.  All  municipal  bonds  for  public  improvements  issued  under  the  provisions  of  this 
act  shall  be  of  a  character  of  bonds  known  as  serials,  and  shall  be  payable  in  the  manner  follow- 
ing: One  twentieth  part  of  the  whole  amount  of  indebtedness  shall  be  paid  each  and  ever^  year, 
on  a  day  and  at  a  place  to  be  fixed  by  the  legislative  branch  of  the  nnmiieipali^  issuing  the 
bonds,  together  with  the  interest  on  all  sums  unpaid  at  such  date.  The  bonds  shall  be  issued 
in  such  denominations  as  the  legislative  branch  of  the  municipality  may  determine,  except  that 
no  bonds  shall  be  of  a  less  denomination  than  one  hundred  dolliurs,  nor  of  a  greater  denomina- 
tion than  one  thousand  dollars,  each  payable  on  the  day  and  at  ihe  place  fixed  in  such  bond, 
and  with  interest  at  the  rate  specified  in  the  bond,  whidi  rate  shall  not  be  in  excess  of  the  legal 
rate  of  the  state  of  Oalifomia.  Such  bonds  may  be  issued  and  sold  by  the  legislative  branch  of 
the  city,  town,  or  municipal  corporation,  as  they  may  determine,  at  not  less  than  their  face 
value  in  sold  coin  of  the  United  States,  and  the  proceeds  of  such  sale  shall  be  placed  in  the 
municipal  treasury,  to  the  credit  of  the  proper  improvement  fund,  and  shall  be  applied  exclu- 
sively to  the  purposes  and  objects  mentioned  in  the,  ordinance  until  such  objects  are  fully  ac- 
complished, after  which,  if  any  surplus  remains,  such  surplus  shall  be  transferred  to  the 
general  fund  of  such  munidpali^. 

RaUqfUUeresL 

Ssa  7.  The  legislative  branch  of  any  cit^,  town,  or  municipal  corporation,  issuing  bonds 
under  authority  of  this  act,  shall  have  the  right  to  determine  tne  rate  of  interest  such  bonds 
shall  bear;  provided,  that  in  no  case  shall  it  exceed  seven  per  cent  per  annum,  and  to  name  the 
date  and  place  where  such  bonds  and  interest  shall  be  paia;  vroMed,  that  the  place  of  payment 
shall  be  either  at  the  ojfice  of  the  treasurer  of  the  municipality,  or  at  some  designated  bank  in 
SuL  Francisco,  Chicajgo,  New  York,  or  Boston.  The  said  bonds  shall  be  signed  by  the  execu- 
tive of  the  municipality,  and  also  by  the  treasurer  thereof,  and  shall  be  countersigned  by  the 
derk.  The  coupons  of  said  bonds  shall  be  numbered  consecutively,  and  signed  by  the  treasurer. 
Tax  levy. 

Sao.  8.  The  legislative  branch  of  said  city,  town,  or  municipal  corporation  shall,  at  the  time 
of  fixing  the  seneral  tax  levy,  and  in  the  manner  for  such  general  tax  levy  provided,  levy  and 
collect  annualy  each  year,  for  the  term  of  twenty  years,  a  tax  sufficient  to  pay  the  annual  in- 
terest on  such  bonds,  and  also  one-twentieth  part  of  the  aggregate  amount  of  such  indebtedness 
so  incurred.  The  taxes  herein  required  to  be  levied  anocollected  shall  be  in  addition  to  idl 
other  taxes  levied  for  municipal  purposes,  and  shall  be  collected  at  the  same  time  and  in  the 
same  manner  as  other  municipal  taxes  are  collected. 
Duty  qf  corporation. 

Seo,  9.  it  shall  be  the  duty  of  the  legislative  branch  of  every  dty^  town,  or  municipal  cor- 
poration wherein  public  improvements  are  being  made  under  the  provisions  of  tiiis  act,  io  make 
all  needful  rules  and  regulations  for  carrying  out  and  maintaining  such  improvements,  to  appoint 
all  needful  agents,  su^rinteudents,  and  engineers  to  properly  look  after  the  construction  and 
operation  of  such  pubGo  works,  and  in  all  lawful  ways  to  protect  and  preserve  the  rights  and 
interest  of  the  municipality. 
Letting  qf  amtracts. 

Ssa  10.  All  contracts  for  the  oonstruotion  or  (Completion  of  «uy  public  work  or  improve- 
ments, or  for  furnishing  labor  or  materials  therefor,  as  herein  provided^  shall  be  let  to  the  low- 
est responsible  bidder.  The  legislative  branch  of  the  municipality  shall  advertise  for  at  least 
ten  days,  in  one  or  more  newspapers  published  in  the  municipality,  invitinff  sealed  proposals 
for  furnishing  the  labor  and  materials  for  the  proposed  improvements,  before  any  contracts 
shall  be  made  therefor.  The  said  legislative  branch  shall  have  the  rijght  to  require  such  bonds 
as  they  may  deem  best,  from  l^e  successful  bidder,  to  insure  the  faithful  performance  of  the 
contract  work.    They  shall  also  have  tiie  right  to  reject  any  or  all  bids. 

Additional  bonds  of  treasurer. 

Sso.  11.  Whenever  the  legislative  branch  of  any  municipality  shall,  by  resolution,  deem  it 
neoesKary,  they  may  require  we  treasurer  of  such  municipality  to  give  additional  bonds  for  the 
safe  custody  and  care  of  the  public  funds. 

Beoeajbng  acts  1885,  1887. 
Sia  12.    The  act  approved  March  ninth,  eighteen  hundred  and  eighty-five,  entitled  '<An  Act 
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to  aathoiriae  nnuueipol  oofpontioiiB  of  the  fifth  class,  oontaining  more  than  three  thooaaiid  and 
less  than  ten  tiioosand  inhabitant,  to  <^tain  public  .water- worin,"  and  the  act  approved  March 
fifteenth,  eighteen  hnndred  and  ei^ty-seyen,  entitled  *'An  Act  anthorising  the  mcnrriiig  of  in- 
debtedness by  citiea,  towns,  and  mnnicipal  eoiporationa^  inooiporated  nnder  the  laws  of  this 
state,**  and  aU  general  acti^  or  special  ao£i^  or  parts  of  aots^  coDflictiiig  with  this  act^  are  hereby 
repealed. 
Saa  13.    This  act  shall  take  effect  and  be  in  force  frmn  and  after  its 


The  act  of  Much  16^  1887,  was  also  aimmded  by  aet  wproTed  Febniaiy  16^  1889;  Statntea 
1880^  14w    Both  this  act  and  the  ameodment  are  aet  forth  in  full,  jMiC 


amd  acqjiAre  atnif  aad  alt  load  ami  pijjfiriif  wbeiuary  <ir  ooawiwf  fat  dial  fwwyosfc 

lApptoredlfareh^Un;  ]«t9aj 

jCiqifimT  oirfk  ODenlaff.  diMiBaL  sIcl.  sAnsflCiL  Iumsu  oflflMu  sIcl 

Bsonoir  1.  Whenerer  the  pablie  interest  or  oonTenienee  may  raqniN^  tiie  d^  ooandl  of 
any  mnnieipality  shall  hare  ful  power  and  aathority  to  order  the  opemsft  extending,  widen- 
ing^ atraightwiinft  or  dosing  np  in  whde  or  in  part  cc  any  street^  mvare^  lane^  dley,  conrt,  or 
place  within  the  bounds  of  siifla  ei^,  and  to  onndwn  and  ao^oire  any  and  all  land  and  prop- 
eriy  neoassaxy  or  eouTenient  for  tlwt  pnrpoae. 

ffirinftfffoa  q/'io— iff  Jiiftwiip  firfawffcin  fu  jMic^brHi  slrvif  norfc 

Saa  2.  Before  ordering  any  work  to  be  done  or  improfement  made  iHuoh  is  anthonaed 
by  aeotion  one  of  this  act^  the  dty  conneil  diall  pam  a  readntian  diwiaring  its  intention  to 
do  80^  deaoribinj^  the  work  or  improvement^  and  tba  land  deemed  neoassaxy  to  be  taken  there- 
for, and  apecijymg  the  exterior  boondaiies  of  the  diatriet  d  lands  to  be  affocted  or  benefited  by 
said  work  or  improvement,  and  to  be  assessed  to  pay  the  damages^  eoet^  and  expenses  thereoL 

8tntt  moerintendaU  to  pod  fnoUot. 

8aa  3.  The  street  snoerintendent  shall  then  canse  to  be  eonsineaoody  posted  along  the  line 
d  said  contemplated  worK  or  improvement^  at  not  more  than  three  hnndred  feet  in  distance 
apart^  bot  not  less  than  three  in  ail,  notices  of  the  passage  d  said  resdntion.  Said  notice  shdl 
beheaded  ''notice  of  pnblie  work,"  in  le^^ters  not  less  than  one  inch  in  length,  shall  be  in 
legible  characters^  state  the  fact  of  passage  of  the  resdntion,  its  dafce^  and,  bridiT,  the  work  or 
improvement  proposed,  and  rder  to  the  resdntion  for  farther  partieolars.  He  shall  also  canse 
a  notice,  similar  m  substance,  to  bepnblished  for  a  period  d  ten  days  in  one  or  more  daily 
newspapers  pubUshed  and  cinnlated  in  said  dty,  and  designated  by  said  dty  coondl;  or  if 
there  is  no  didly  newspaper  so  pabUahed  and  dradated  in  said  dtv,  then  bv  fonr  socoessive 
insertions  in  a  weekly  or  semi-weekly  newspaper,  so  published,  cireoJated,  and  designated. 

IiOerettod  jpermmM  moBgJiki  afffeeiiona. 

Sax  4.  Any  person  intorested  objecting  to  said  work  or  improvement,  or  to  the  extent  of 
the  district  of  lands  to  be  affected  or  oenemd  by  add  work  or  improvement,  andtobeasseamd 
to  pay  the  cost  and  expenses  tiiereo^  may  make  written  objections  to  the  same  witiiin  tendim 
dter  the  expiration  d  the  time  d  the  publication  of  said  notice,  which  objection  shall  be  de- 
livered  to  the  derk  d  the  city  council,  who  diall  indorse  thereon  the  date  of  its  reception  by 
him,  end  at  the  next  meeting  of  the  dty  council  after  the  expiration  d  add  ten  days  lay  sdd 
objections  before  said  dty  council,  which  ahaU  £x  a  time  for  hearing  aaid  objections,  not  less 
than  one  week  thereafter.  The  dty  derk  shall  thereupon  notify  the  persona  making  such  ob- 
jections, b^  depodting  a  notice  theied  in  the  post-office  d  sdd  dty,  postege  prepaid^  addreased 
to  such  objector. 

Deddon  qf  eouneU  to  beJbwL 

Sia  5.  At  the  time  speoified  or  to  whidi  the  hearing  may  be  adjoorned,  the  sdd  ei^eonn- 
cQ  shall  hear  the  objections  niged,  and  pass  unon  the  same,  and  its  declaim  shall  be  final  and 
concludve.  If  such  objections  are  sustamed,  all  proceedings  shall  be  stopped;  but  proceedings 
may  be  again  commenced  at  any  time  by  giving  notice  of  intention  to  do  add  work  or  make 
add  improvement.  If  such  objection  is  ovemued  by  the  dty  council,  tiie  proceedings  diall 
continue  the  same  as  if  such  objection  had  not  been  inade.  At  the  expiration  of  the  time  pre- 
scribed during  which  objections  to  sdd  work  or  improvement  may  be  made,  if  no  objections 
shall  have  beoi  made,  or  if  an  objection  shall  have  been  made,  and  sdd  councol,  after  hearings 
shall  have  overruled  the  same,  the  dty  council  shall  be  deemed  to  have  acquired  jurisdiotion  to 
order  an^  of  the  work  to  be  done^  or  improvements  to  be  made,  which  is  aathonied  by  aeotion 
one  of  tms  act. 

JurisdictiofL 

Ssa  6.  Having  acquired  jurisdiction  as  provided  in  the  preceding  section,  the  dty  oouneil 
shall  order  sdd  work  to  be  done,  and  unless  the  proposed  work  is  for  dosing  up,  and  it  ap- 
pears that  no  assessment  is  necessary,  shall  appoint  tliree  commisnoners  to  assess  benefits  and 
damages,  and  have  generd  supervidon  of  the  proposed  work  or  improvement  until  the  com- 
pletion thereof  in  compliance  with  this  statute.  For  their  services,  they  shall  recdve  such 
compensation  as  the  dty  council  may  determine  from  time  to  time;  provided,  that  sndi  com- 
pensation shall  not  exceed  two  hundred  dollars  per  month  each,  nor  continue  more  than  dx 
months,  unless  extended  by  order  of  the  dty  coundL  Such  compensation  shall  be  added  to 
and  be  chargeable  as  a  part  of  the  expenses  of  the  work  or  improvement.  Each  of  sdd  com- 
misdoners  shall  file  with  the  clerk  of  the  city  council  an  affidavit,  and  a  bond  to  the  state  of 
Oalifomia  in  the  sum  d  five  thousand  ddlars,  to  fdthfuUy  perform  the  duties  d  his  offloeu 
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The  city  eonnoil  may  at  any  time  remoTo  any  or  all  of  said  commissionen  for  canae,  npon  rea- 
sonable notice  and  hearing,  and  may  fill  any  vacancies  occurring  among  them  for  any  cause. 

ChmmMonerB  to  emptoif  asauUmee, 

Ssa  7.  Said  commissioners  shall  have  power  to  employ  such  assistance,  legal  or  otherwise, 
as  they  may  deem  necessary  and  proper;  also  to  rent  an  office,  and  provide  sach  maps,  dia- 
grams, plans,  books,  stationery,  rael,  lights,  postage,  ezpressage,  and  incur  such  incidental 
expenses  as  they  may  deem  necessary. 

Saapenaea  to  he  a  charge  upon  the  particular  work  required. 

Ssa  8.  All  such  charges  and  expenses  shaU  be  deemed  as  expenses  of  said  work  or  improve- 
ment, and  be  a  charge  only  upon  the  funds  devoted  to  the  particular  work  or  improvement  as 
provided  hweinaf ter.  All  payments,  as  well  for  the  land  and  improvements  taken  or  damaged, 
as  for  the  charges  and  expenses,  shall  be  paid  by  the  city  treasurer,  upon  warrants  drawn  upon 
■aid  fund  from  time  to  time,  signed  b^  said  commissioners,  or  a  majority  of  them.  All  such 
warrants  shall  state  whether  they  are  issued  for  land  or  improvements  taken  or  damaged,  or  for 
diarges  and  expenses,  and  that  the  demand  is  payable  only  out  of  the  money  in  said  tund,  and 
in  no  event  shaU  the  city  be  liable  for  the  failure  to  collect  any  assessment  made  by  virtue 
hereof,  nor  shall  said  warrant  be  payable  out  of  any  other  fund,  nor  a  claim  against  the  city. 

Viewing  qf  land — Eacaminaiion  qf  wOneaeea. 

Ssa.  9.  Said  commissioners  shall  proceed  to  view  the  lands  described  in  the  resolution  of  in- 
tention, and  may  examine  witnesses  on  oath  to  be  administered  by  any  one  of  them.  Having 
viewed  the  land  to  be  taken,  and  the  improvements  affected,  and  considered  the  testimony  pre- 
sented, they  shall  proceed  with  all  diligence  to  determine  the  value  of  the  land  and  the  damage 
to  improvememts  and  property  affected,  and  also  the  amount  of  the  expenses  incident  to  said 
work  or  improvement,  and  having  determined  the  same  shall  proceed  to  assess  the  same  upon 
the  district  of  lands  declared  benefited,  the  exterior  boundaries  of  which  were  fixed  by  the  reso- 
lution of  intention  provided  for  by  section  two  hereof.  Such  assessment  shall  be  made  upon 
the  lands  within  said  district  in  proportion  to  the  benefit  to  be  derived  from  said  work  or  im- 
provement, so  far  as  the  said  commissioners  can  reasonably  estimate  the  same,  including  in  such 
estimate  Ihe  property  of  any  railroad  company  within  said  district,  if  such  there  be. 

Seport  to  eoundl  accompanied  vnth  a  plat  qf  the  aaaeaameni  diatricL 

Sxa  10.  Said  commissioners  having  made  their  assessment  of  benefits  and  damage,  shall, 
with  all  diligence,  make  a  written  report  thereof  to  the  city  council,  and  shall  accompany  their 
report  with  a  plat  of  the  assessment  district  showing  the  land  taken  or  to  be  taken  for  the 
work  or  improvement,  and  the  lands  assessed,  ahowmg  the  relative  location  of  each  district, 
block,  lot,  or  portion  of  lot,  and  its  dimensions,  so  far  as  the  commissioners  can  reasonably  as- 
certain the  same.  Each  block  and  lot,  or  portion  of  lot,  taken  or  assessed,  shall  be  designated 
and  described  in  saidplat  by  an  appropriate  number,  and  a  reference  to  it  by  such  descriptive 
number  shall  be  a  sufficient  description  of  it  in  any  suit  entered  to  condemn,  and  in  all  respects. 
When  the  report  and  plat  are  approved  by  the  city  council,  a  copy  of  said  plat,  appropriately 
designated,  shaU  be  filed  by  the  clerk  thereof  in  the  office  of  the  recorder  of  the  county. 

ifoporC,  what  muat  apecify. 

awo.  11.  Said  report  shall  specify  each  lot,  subdivision,  or  piece  of  property  taken  or  injured 
by  the  widening  or  other  improvement,  or  assessed  therefor,  together  with  the  name  of  the  owner 
or  daimants  thereof,  or  of  persons  interested  therein  as  lessees,  encumbrancers,  or  otherwise,  so 
fw  as  the  same  are  known  to  such  commissioners,  and  the  partionlan  of  their  interest,  so  far  as 
the  same  can  be  asoertained,  and  the  amount  of  value  or  damage,  or  ihe  amount  assessed,  as  the 
case  may  be. 

When  aet  down  to  unknown  ownera. 

Ssa  12.  If,  in  any  case,  the  commissioners  find  that  conflicting  claims  of  title  exist,  or  shall 
be  in  ignorance  or  doubt  as  to  the  ownership  of  anv  lot  of  land,  or  of  any  improvements  thereon, 
or  of  any  interest  therein,  it  shall  be  set  down  as  belonging  to  unknown  owners.  Error  in  the 
designaaon  of  the  owner  or  owners  of  any  land  or  improvements,  or  of  the  particulars  of  their 
interest,  shall  not  affect  the  validity  of  the  assessment  or  of  the  condemnation  of  the  property 
to  be  taken. 

FlBng  qf  report  and  pkU^  and  pubScaUon  qf. 

Sec  13.  Said  report  and  plat  shall  be  filed  in  the  clerk's  office  of  the  cdty  council,  and  there- 
upon the  clerk  of  said  city  council  shall  give  notice  of  such  filing  by  publication  for  at  least  ten 
days  in  one  or  more  daily  newspapers  published  and  circulated  in  said  city;  or  if  there  be  no 
daily  paper,  by  three  successive  insertions  in  a  weekly  or  semi-weekly  newspaper  so  published 
snd  circulated.  Said  notice  shall  also  require  all  persons  interested  to  show  cause,  if  any,  why 
sach  report  should  not  be  confirmed,  b^ore  the  city  council,  on  or  before  a  day  fixed  by  the 
clerk  thereof,  and  stated  in  said  notice,  which  day  shall  not  be  less  than  thirty  days  from  the 
first  publication  thereof. 
'Objectiona  must  he  in  writing. 

Sbo.  14.  All  objections  shall  be  in  writing,  and  filed  with  the  clerk  of  the  city  council,  who 
shall,  at  the  next  meeting  after  the  day  fixed  in  the  notice  to  show  cause,  lay  the  said  objec- 
tidlu,  if  any,  before  the  city  council,  which  shall  fix  a  time  for  hearing  the  ssune,  of  which  the 
derk  shall  notify  the  objectors  in  the  same  manner  as  objectors  to  the  original  resolution  of 
intention;  at  the  time  set,  or  at  such  other  time  as  the  hearing  may  be  adjourned  to,  the  city 
councU  shall  hear  such  objections  and  pass  upon  the  same;  and  at  such  time,  or,  if  there  be  no 
objections,  at  the  first  meetiuff  after  the  day  set  in  such  order  to  show  cause,  or  such  other  time 
as  may  be  fixed,  shall  proceed  to  pass  upon  such  report,  and  may  confimi,  correct,  or  modify 
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the  same,  or  mxy  order  the  commiasioners  to  make  a  new  aaaeesment,  report^  and  plat,  wludi 
shall  be  filed,  notice  given,  and  hearing  had,  as  in  the  case  of  an  original  repoort. 

Duty  of  clerk  of  coundL 

Sjeo.  15.  The  clerk  of  said  city  cooncil  shall  forward  to  the  street  superintendent  of  the  mty 
a  certified  copy  of  the  report^  assessment,  and  plat,  as  finally  confirmed  and  adopted  by  the 
city  council.  Such  certified  copy  shall  thereupon  be  the  assessment  roU.  Immecuately  npon 
receipt  thereof  bv  the  street  superintendent,  the  assessment  therein  contained  shall  become  duo 
and  payable,  and  shall  be  a  lien  upon  all  tho  property  contained  or  described  therein. 

Duty  of  8uperintendefU  qf  ttrteU  on  receiving  certified  copy  qf  report  as  confirmed  bv  coundL 

Sec  16.  The  superintendent  of  streets  shall  thereupon  give  notice  by  publication  for  ten 
days  in  one  or  more  daily  newspapers  published  and  circulated  in  such  city  or  city  and  county, 
or  bv  two  successive  insertions  in  a  weekly  or  semi-weekly  newspaper  so  published  and  circu- 
lated, that  he  has  received  said  assessment  roll,  and  that  all  sums  levied  and  assessed  in  said 
assessment  roll  are  due  and  payable  immediately,  and  that  the  payment  of  said  sums  is  to  be 
made  to  him  within  thirty  days  from  the  date  of  the  first  publication  of  said  notice.  Said  no- 
tice shall  also  contain  a  statement  that  all  assessments  not  paid  before  the  expiration  of  said 
thirty  days  will  be  declared  to  be  delinquent,  and  that  thereafter  the  sum  of  five  per  cent  upon 
the  amount  of  each  delinquent  assessment,  together  with  the  cost  of  advertising  each  delin- 
quent assessment,  will  be  added  thereto.  When  payment  of  any  assessment  is  made  to  said 
superintendent  of  streets,  he  shall  write  the  word  "paid,**  and  the  date  of  payment^  opposite 
the  respective  assessment  so  paid,  and  the  names  of  persons  by  or  for  whom  said  assessment  is 
paid,  and  shall,  if  so  requireo,  ffive  a  receipt  therefor.  On  the  expiration  of  said  thirty  days, 
all  assessments  then  unpaid  shall  be  and  become  delinquent,  and  said  superintendent  of  streets 
shall  certify  such  fact  at  the  foot  of  said  assessment  roll,  and  shall  add  five^r  cent  to  the 
amount  of  each  assessment  so  delinquent.  The  said  superintendent  of  streets  shUl,  within 
five  days  from  the  date  of  said  delinquency,  proceed  to  aavertise  and  collect  the  various  sums 
delinquent,  and  the  whole  thereof,  including  tiie  cost  of  advertising,  which  last  shall  not  ex- 
ceed the  sum  of  fifty  cents  for  each  lot,  piece,  or  parcel  of  land  separately  assessed,  by  the  sale 
of  the  assessed  property  in  the  same  manner  as  is  or  may  be  provided  for  the  collection  of  state 
and  county  taxes;  and  after  the  date  of  said  delinquency,  and  before  the  time  of  such  sale 
herein  provided  for,  no  assessment  shall  be  received  unless  at  the  same  time  the  five  per  cent 
added  thereto,  as  aforesaid,  together  with  the  costs  of  advertising  then  already  incurred,  shall 
be  paid  therewith.  Said  list  of  delinquent  assessments  shall  be  published  daily  for  five  days 
in  one  or  more  daily  newspapers  published  and  circulated  in  such  dty,  or  by  at  least  one  inser- 
tion in  a  weekly  newspaper  so  published  and  circulated,  before  the  day  of  sale  of  such  delin- 
aueut  assessment  Said  time  of  sale  must  not  be  less  than  seven  days  from  the  date  of  the 
nrst  publication  of  said  delinquent  assessment  list,  and  the  place. must  be  in  or  in  front  of  the 
office  of  said  superintendent  of  streets.  All  property  sold  shall  be  subject  to  redemption  in 
the  same  time  and  manner  as  in  sales  for  ddinquent  state  and  county  taxes;  and  the  superin- 
tendent of  streets  may  collect  for  each  certificate  fifty  cents,  and  for  each  deed  one  doUar.  All 
provisions  of  the  law,  in  reference  to  the  sale  and  redemption  of  property  for  delinquent  state 
and  county  taxes  in  force  at  any  given  time,  shall  also  then,  so  far  as  the  same  are  not  in  con- 
flict with  the  provisions  of  this  act,  be  applicable  to  the  sale  and  redemption  of  property  for 
delinquent  assessments  hereunder,  indudmg  the  issuance  of  certificates  and  exeontion  of  deeds. 
The  deed  of  the  street  superintendent  made  after  such  sale,  in  case  of  failure  to  redeem,  shall 
be  prima  fade  evidence  of  the  regularity  of  all  proceedings  hereunder,  and  of  title  in  the  grantee. 
It  snail  be  oondusive  evidenoe  of  the  necessity  of  taking  or  damaging  the  lands  taken  or  dam- 
aged, and  of  the  correctnen  of  the  compensation  awaraed  therefor.  The  superintendtnt  of 
streets  shall,  from  time  to  time,  pay  over  to  the  city  treasurer  all  moneys  odlected  by  him  on 
account  of  any  snch  assessments.  The  city  treasurer  shall,  upon  recdpt  thereof,  place  the 
same  in  a  separate  fund,  designating  such  funds  by  the  name  of  the  street,  square,  lane,  alley, 
court,  or  place  for  the  widenmff,  opening,  or  otiier  improvement  of  which  the  assessment  waa 
znade.  Pavments  shall  be  made  from  said  fund  to  the  parties  entitled  thereto,  npon  wanmnts 
signed  by  the  commissioners,  or  a  majority  of  them. 

Payments  for  land  and  improvementa,  when  and  how  made, 

Seo.  17.  When  sufficient  money  is  in  the  hands  of  the  dty  treasurer^  in  the  fund  devoted 
to  the  proposed  work  or  improvement,  to  pay  for  the  land  and  improvements  taken  or  dam- 
aged, and  when  in  the  discretion  of  the  commissioners,  or  a  majority  of  them,  the  time  shall 
have  come  to  make  payments,  it  shall  bo  the  duty  of  the  commissioners  to  notify  the  owner, 
possessor,  or  occupant  of  any  land  or  improvements  thereon  to  whom  damages  shall  have  been 
awarded,  that  a  warrant  has  been  drawn  for  the  payment  of  the  same,  and  that  he  can  receive 
such  warrant  at  the  office  of  such  commissioners  upon  tendering  a  conveyance  of  any  property 
to  be  taken;  such  notification,  except  in  the  case  of  unknown  owners,  to  be  made  uy  deposit- 
ing a  notice,  postage  paid,  in  the  post-office,  addressed  to  his  last  known  place  of  abode  or 
residence.  If  at  the  expiration  of  thirty  days  after  the  deposit  of  such  notice,  he  should  not 
have  applied  for  such  warrant,  and  tendered  a  conveyance  of  the  land  to  be  taken,  the  warrant 
80  drawn  shall  be  deposited  with  the  county  treasurer,  and  shall  be  delivered  to  such  owner^ 
possessor,  or  occupant,  upon  tendering  a  conveyance  as  aforesaid,  unless  judgment  of  |pn- 
demnation  shall  be  had,  when  the  same  shall  be  cancded. 
Proceedings  to  condemn  on  r^usal  to  accespt  paymenL 

^  Sxa  18.  If  any  owner  of  land  to  be  taken  neglects  or  refuses  to  accept  the  warrant  drawn 
m  his  favor  as  aforesaid,  or  objects  to  the  report  as  to  the  necessity  of  taking  his  land,  the 
oommissioners,  with  the  approval  of  the  city  council,  may  cause  proceedings  to  be  taken  for 
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the  oondemnAtion  thereof,  ae  provided  by  law  under  the  rig^t  of  eminent  domaxn.  The  oom« 
plaint  may  aver  that  it  is  neceaaary  for  the  citqr  to  take  or  damage  and  condemn  the  aaid  landa^ 
or  an  eaaement  therein,  aa  the  caae  may  be,  without  setting  form  the  proceedings  herein  pro- 
vided for»  and  the  resolntion  and  ordinance  ordering  said  work  to  be  done  shall  be  oondnsive 
evidence  of  such  necessity.  Such  proceeding  shall  ho  brooght  in  the  name  of  the  monicipality, 
and  have  precedence  ao  far  aa  the  business  of  the  court  will  permit;  and  any  judgment  for 
damaipa  therein  rendered  ahall  be  payable  out  of  such  portion  of  the  special  fund  as  may  re- 
main in  the  treaanry,  so  far  as  the  same  can  be  applied.  At  any  time  after  trial  and  jndgiment 
entered,  or  preceding  an  appeal,  the  court  may  order  the  city  treasurer  to  set  apart  in  the  city 
treasury  a  sufficient  sum  from  the  fund  appropriated  to  the  particular  improvement  to  answer 
the  judgment  and  all  damages,  and  thereupon  may  authorize  and  order  the  municipality  to 
enter  upon  the  land  and  proceed  with  the  proposed  work  and  improvement.  In  case  of  a  de- 
ficiency in  said  fund  to  piky  the  whole  of  such  jud^ent  and  damages,  the  city  council  may,  in 
their  discretion,  order  the  balance  thereof  to  be  paid  out  of  the  general  fund  of  tiie  treasury  or 
to  be  distributed  by  the  commissioners  over  the  property  assessed  by  a  supplementary  assess- 
ment; but  in  the  last-named  case,  in  order  to  avoid  delay,  the  city  council  may  advance  such 
balance  out  of  any  appropriate  fund  in  the  treasury,  and  reimburse  the  same  from  the  coUeo- 
tiona  of  the  assessment.  Pending  the  collection  and  payment  of  the  amount  of  the  judgment 
and  damages,  the  court  may  order  such  stay  of  proceedinga  aa  may  be  necessary. 

Dvtjf  qftreaaurer  on  paymerU  <if  warrants, 

SEa  19.  The  treasurer  shall  pay  such  warrants  out  of  the  appropriate  fund,  and  not  other- 
wise, in  the  order  of  their  presentation;  ^provided,  that  warrants  for  land  or  improvementa 
taken  or  damaged  shall  have  priority  over  warrants  for  charges  and  expenses,  and  the  treasurer 
shall  see  that  sufficient  money  is  and  remains  in  the  fund  to  pay  all  warrants  of  the  first  dasa 
before  paying  any  of  the  second. 

Stmplemeniary  aaseuments,  when  may  he  orderecL 

sBa  20.  If  after  the  sale  of  the  prooerty  for  delinquent  aaaesamenta  there  ahould  be  a  de- 
ficiencjr,  and  there  ahould  be  unreasonable  delay  in  collecting  the  name,  or  if  for  the  purpoae  of 
equalizing  the  aaaesamenta  aupplying  a  deficiency,  or  for  any  canae  it  appears  desirable,  the 
eommisaionera  may  so  report  to  the  oit^  council,  who  may  order  them  to  make  a  supple- 
mentary aasessment  and  report  the  same  in  manner  and  form  as  the  original,  and  subject  to  the 
same  procedure.  If  by  reason  of  such  supplementary  assessment  or  for  any  cause,  there  should 
be  at  any  time  a  anrplua,  the  city  council  may  impropriate  the  aame  and  declare  a  dividend  pro 
imta  to  uie  partiea  paying  the  aame,  and  they,  upon  demand,  ahall  have  the  right  to  have  the 
amount  of  auch  pro  ratacuvidends  refunded  to  them,  or  credited  upon  any  subsequent  assessment 
for  taxes  made  against  said  parties  in  favor  of  aaid  city. 

ProeeedimffB  io  $eUle  d^eeiivB  atk. 

Sxa  21.  If  any  title  attempted  to  be  a^oqiiired  bjr  virtue  of  tbia  aot  ahall  be  found  to  be 
defective  from  any  cause,  the  city  council  may  afain  inatitnte  proo€|eding8  to  acquire  the  cause 
aa  in  this  aet provided,  or  otherwise,  or  may  authorise  the  oommisbioncra  to  purchaao  the  aame 
and  include  the  coat  thereof  in  a  supplementary  aaaeaament  aa  provided  in  the  laat  aection. 

Prooeedinffa  when  houndariea  qfdistrieU  qf  landa  effect  the  whole  cUy. 

8xa  22.  If  the  city  council  deem  it  proper  that  the  boundaries  of  the  distriota  of  lands  to 
be  affected  and  assessed  to  pav  the  damages,  oost,  and  expenses  of  any  work  or  improvement 
under  this  act^  shall  include  the  whole  city,  then  the  commissioners  appointed  shall  proceed  in 
a  summary  manner  to  purchase  the  lands  to  be  taken  or  condemned  from  the  owners  and  claim- 
ants thereof.  If  said  commissioners  and  the  owners  and  claimants  cannot  agree  upon  the  price 
to  be  paid  for  said  lands,  they  shall  proceed  to  view  and  value  the  same,  and  shall  thereupon 
make  a  summary  report  to  the  city  oonnciL  Upon  final  confirmation  of  the  report^  the  city 
oonncil,  if  there  be  not  snffioient  money  available  in  the  city  treasury,  ahall  cause  the  cost  and 
expenses  of  the  contemplated  public  improvement  to  be  assessed  upon  the  whole  of  the  taxabla 
property  of  aaid  dty,  and  to  be  indudea  in  and  form  part  of  the  next  general  aaaeaament  roll 
of  aaid  dty,  and  with  like  effect  in  all  respects  aa  if  tne  aame  formed  a  part  of  the  city,  state, 
and  county  taxes;  and  when  the  same  shall  have  been  oolleoted  the  aaid  dty  council  ahall  cause 
the  land  required  to  be  paid  for  or  the  value  thereof  tendered,  and  the  aaid  contemplated  pub- 
lic improvement  to  be  forthwith  made  and  completed.  AH  the  provisiona  of  the  preoeoing 
sections  not  in  conflict  with  thia  section  ahall  be  applicable  thereta 

Use  qf  worda  "  worV*  and  *' improvement'' 

8x0.  23.  1.  The  worda  "work  "  and  "improvement^**  aa  used  in  this  act^  shall  indude  all 
work  mentioned  in  section  one  of  thia  act. 

Nctkee  iobepoeied  when  pubUeaUon  eannoi  be  had. 

2.  In  case  there  is  no  daily  or  weekly  or  semi-weekly  newspaj^ers  printed  and  circulated  in 
the  dty,  then  such  notices  as  are  herein  required  to  be  published  m  a  newspaper  shall  be  posted 
and  kept  posted  for  the  length  of  time  required  herem  for  the  publication  of  the  same  in  a 
weekly  newspaper,  in  three  of  the  most  public  places  in  such  dty.  Plooi  of  the  publication  or 
posting  of  any  notice  provided  fior  herein  shall  be  made  by  affidavit  of  the  owner,  publisher,  or 
dark  of  the  newspaper,  or  of  the  poster  of  the  notice. 

OoMtrwOon  qf  words  "murMpaUty"  and  "cUy.'' 

S.  The  word  "  munidpality  "  and  the  word  "  dty  "  shall  be  understood  and  so  construed  as 
to  include  all  corporations  heretofore  organized  and  now  existing^  or  hereafter  organized,  for 
nmnicipal  puipoaes. 
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OtMM^nicttMi </ lemw  ** street miperbitetideni'' and" miperkdemieKi of 

4.  The  termfl  "street  sapermtendent"  and  "superintendent  of  streetB»"  ae used  in  tlik aot^ 
shall  be  understood  and  so  oonstnied  as  to  indade,  and  are  hereby  declared  to  indnde,  any 
person  or  officer  whose  dn^  it  is,  nnder  the  law,  to  have  the  care  or  charge  of  the  streets,  or 
the  improvement  thereof  in  any  dty.  In  all  those  cnties  where  there  is  no  street  superintend- 
ent or  superintendent  of  streets,  the  city  oooncil  thereof  is  hereby  anthorised  and  empowered 
to  appoint  a  soitable  person  to  discharge  the  duties  herein  Isid  down  as  those  of  street  super* 
xntendent  or  superintendent  of  streets;  and  all  the  provisions  hereof  applicable  to  the  street 
superintendent  or  superintendent  of  streets  shall  i^ly  to  such  persons  so  i^pointed. 

Oofutmetion  of  term  *'cUy  amndV* 

5.  The  term  ''city  council"  is  herebj  declared  to  include  anybody  or  board  wfaichp  under 
the  law,  is  the  legidative  department  of  the  government  of  any  city. 

Conatruetkmqf  terms  '* clerk"  and  *' cU^  eleri.*' 

6.  The  term  "clerk"and  "  city  derk,"  as  used  in  this  act^  is  hereby  dedared  to  indude  any 
person  or  officer  who  shall  be  derk  of  said  city  oouncfl. 

Construction  qf  terms  " treasmtr"  and  " dtjf  treasttrer," 

7.  The  term  "treasurer  "or  "dty  treasurer,"  as  used  in  this  aot^diallindnde  any  person  or 
officer  who  shall  have  diarge  and  make  payment  of  the  dty  funds. 

8.  No  publications  or  notice  other  than  that  provided  for  in  this  act  diall  be  neoassaxy  to 
give  validity  to  any  proceedings  had  thereunder. 

Proceedinffs  eomniencedbtfore  passage  qf  this  act  to  he  continmodhsfr 

Sia  2i.  The  proceedings  in  any  work  or  improvement^  sudi  as  is  provided  for  in  this  act^ 
already  commenced^  and  now  progressing  under  any  other  act  now  in  force,  or  by  virtue  of  any 
ordinance  passed  by  any  city  coundl  or  board  of  supervisors  of  any  dtv,  county,  or  city  and 
county,  by  virtue  of  any  other  act  now  in  foroe^  may,  from  an^  stage  of  such  proceedings  al- 
ready commenced  and  now  progressing,  be  oontinuea  under  tins  act  by  resolution  of  the  city 
coundL  The  said  work  or  im^vement  may  then  be  conducted  under  the  provisions  of  thu 
act  with  full  force  and  effect  m  all  respect^  from  the  stage  of  sudi  proceedings  under  such 
other  acts  or  ordinances  at  and  from  whidi  such  resdution  diaU  dedare  an  election  or  inten- 
tion to  have  said  work  or  improvement  cease  under  such  other  act  or  ordinance,  and  continue 
under  this  act;  and  from  such  election  so  made,  all  proceedings  theretofore  had  under  sudi 
other  act  or  ordinance  are  hereby  ratified,  confirmed,  and  made  valid,  and  it  shall  be  unneces- 
sary to  renew  or  conduct  over  again  proceedings  had  under  such  other  act  or  ordinance.  This 
section  shall  not  apply  to  any  work  or  improvement  proceedings  in  which  were  oommenoed 
more  than  eighteen  monUis  pnor  to  the  passage  of  this  act. 

Act  to  be  Uberattif  construed, 

Seo.  25.  The  provisions  of  this  act  diall  be  liberally  oonstmed  to  pronota  tiia  objects 
thereof.    This  act  shall  take  effsoi  and  be  in  f oroe  from  and  after  ite 


An  Act  aiiAoming  ike  incnrring  4^  indebtedness  by  dties,  towns,  cr  nnmkipal  cotforaHims,  ineoffo- 

rated  under  ike  laws  i^  this  staiSm 
[Approved Marohl6k  Ugf;  Ugf,  221] 

Incur  indi^cdntss  bit  ciiisaiif  toss  lent* 

8xcnoN  1.  Any  dty,  town,  or  munidpal  oorporatiou,  xncocporated  under  the  laws  of  this 
state,  majT,  as  hereinafter  provided,  incur  indebtedness  to  pay  the  cost  of  any  permanent 
munidpal  improvement  requiring  an  expenditure  greater  than  the  amount  allowed  for  such  im- 
provements by  the  ordinary  annual  tax  levy. 

Pass  ordmaneefor  eonstruclkm  qfmwRkspal  buUdingSt  etc 

Ssa  2.  Whenever  the  legislative  branch  of  anv  dty,  town,  or  munidpal  eorporaticm  shall, 
bv  ordinance  passed  by  a  vote  of  three  fourths  of  all  its  membera  and  approved  by  the  executive 
of  said  dty,  town,  or  munidpal  corporation,  determine  therein  that  the  public  interest  or  ne- 
cessity demands  the  acquisition,  cooistruotion,  or  completion  of  any  permanent  munidpal  build- 
ing, work,  sewer,  property,  water  rights,  brid^,  or  improvement^  the  cost  of  which  is  too 
great  to  be  paid  for  out  of  the  ordinary  annual  income  and  revenue  of  the  municipality,  they 
may,  after  publication  of  such  <Mrdinance  for  at  least  two  weeks  in  some  newspaper  published  in 
such  dty,  town,  or  munidpal  corporation,  and  at  the  next  reffular  meeting  after  such  publica- 
tion, or  at  an  adjourned  meeting  thereat,  by  ordinance,  passeid  by  a  vote  of  three  fourths  of  all 
its  members,  and  also  approved  by  the  said  executive,  call  a  special  dection  and  submit  to  the 
qualified  voters  of  said  dty,  town,  or  municipal  corporation  the  proposition  of  incurring  a  debt 
for  the  purpose  set  forth  in  the  ordinance,  and  no  question  other  than  the  incurring  of  indebted- 
ness for  said  purpose  shall  be  submitted  The  ordinance  of  the  city  calling  such  special  election 
shall  redte  the  objects  and  purposes  for  which  the  indebtedness  is  proposed  to  be  incurred;  the 
estimated  cost  of  such  improvement;  the  necessity  for  such  improvement,  and  that  bonds  of  the 
dty  for  municipal  improvement  shall  issae  for  the  payment  of  the  cost,  as  in  said  ordinance 
set  forth,  if  the  proposition  be  accepted  by  the  qualmed  voters  of  the  city,  as  hereinafter  pro- 
vided, and  shall  fix  hie  day  on  wbicn  sach  special  election  shall  bo  hdd,  the  manner  of  hdding 
such  election,  and  of  voting  for  or  against  incurring  the  indebtedness;  provided^  such  dection 
shall  be  hdd  as  provided  by  law  for  holding  elections  in  such  city,  town,  or  munidpal  corpo* 
ration. 

Manner  qf publishing  ordinanee.  * 

Ssa  3.  Said  ordinance  shall  be  published  once  each  day,  for  at  least  ten  day%  er  emme  % 
week  for  two  weeks,  before  the  pubUcation  of  the  notice  of  tiie  spedal  dection,  in  some  news- 
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paper  published  in  such  city,  town,  or  municipal  corporation.  After  said  pnUication  said  legia- 
latire  Dody  shall  canse  to  be  published,  for  not  less  tnan  two  weeks,  in  at  least  one  each  of  the 
newspapers  of  snch  city,  a  notice  of  such  special  election,  the  purposes  for  which  the  indebted- 
ness IS  to  be  inonrred,  uie  amount  of  indebtedness  to  be  incurred,  the  number  and  character  of 
the  bonds  to  be  issued,  the  rate  of  interest  to  b^  paid,  and  the  amount  of  tax  levy  to  be  made 
for  the  payment  thereof.  It  shall  require  a  vote  of  two  thirds  of  all  voters,  voting  at  such 
special  election,  to  authoriie  the  issuance  of  the  bonds  herein  provided. 

Serial  bonds. 

Sso.  4.  All  bonds  of  municipsli^,  for  permanent  improvements,  issued  under  the  provisions 
of  this  act^  shall  be  of  a  character  of  bonds  Imown  as  senals,  and  shall  be  payable  in  the  manner 
following:  One-twentieth  part  of  the  whole  amount  of  indebtedness  shall  be  pa^ble  each  and 
every  year,  on  a  day  to  be  fixed  bv  the  legislative  branch  of  the  city,  together  with  the  annual 
interest  on  all  sums  unpaid  at  such  date;  and  the  bonds  shall  be  issued  in  such  amoxmt  as  the 
government  of  such  city  may  determine,  but  not  less  than  one  hundred  dollars  each  or  more 
than  one  thousand  dollars  each,  payable  on  the  day  fixed  in  said  bond,  with  interest  not  to  ex- 
ceed the  sum  of  ^  ^ve  per  cent  per  annum.  Snch  bonds  may  be  sold  b^  the  said  legislative 
branch  of  such  city,  town,  or  municipal  corporation  as  they  may  determine,  at  not  less  than 
their  face  value,  in  gold  coin  of  the  United  States,  and  the  proceeds  of  such  saJe  shall  be  placed 
in  the  treasury  of  such  city,  town,  or  municipal  corporation,  to  the  credit  of  the  municipial  im- 
provement fund  No. ,  or  other  designation,  and  shall  be  applied  exclusively  to  the  purposes 

and  objects  mentioned  in  the  ordinance  providing  for  the  issuance  of  snch  bonds,  until  said 
objects  are  accomplished;  and  the  residue,  if  any,  shall  be  transferred  to  the  general  fund  of 
said  city,  town,  or  municipal  corporation. 

Levy  and  collect  annual  tax. 

Sec.  6.  The  legislative  branch  of  snch  city  shall,  at  the  time  of  fixing  the  ffeneral  tax  levy  of 
said  city,  and  in  the  manner  for  such  general  tax  levy  provided,  levy  and  collect  annually  each 
year,  for  the  term  of  twenty  years,  a  tax  sufficient  to  pay  the  annual  interest  on  said  bonds, 
and  also  one-twentieth  part  of  the  aggregate  amount  oi  such  indebtedness  so  incurred.  The 
taxes  herein  required  to  be  levied  and  Mllected  shall  be  in  addition  to  all  other  taxes  levied  for 
city  purposes,  and  shall  be  ooUeeted  at  the  same  time  and  in  the  same  manner  as  other  city 
taxes  are  collected. 

Commiseioner,  how  appointed. 

Sec.  6.  Within  thirty  days  after  the  sale  of  such  bonds,  the  executive  of  said  city,  town,  or 
municipal  corporation  shall  appoint  a  commissioner  of  such  improvement,  who  shall  be  confirmed 
by  a  vote  of  not  less  than  three  fourths  of  the  members  of  the  legislative  branch  of  said  munici- 
pal government^  and  the  commissioner  shall  have  charge  of  the  said  improvement  and  the  dis- 
bursement of  the  said  funds  for  such  purposes,  subject  to  the  conditions  of  the  ordinances  of  the 
said  city  providing  for  such  work  or  improvement,  and  such  ordinances  as  may  at  any  time  be 
passed  relating  thereto;  but  the  commissioner,  when  appointed,  shall  not  be  removed  until  the 
completion  of  the  said  improvement,  unless  by  order  of  the  executive,  concurred  in  by  a  vote 
of  three  fourths  of  said  legislative  branch. 

Compensation  of  commissioner. 

Ssa  7.  The  compensation  of  the  commissioner  to  be  appointed  under  the  provisions  of  this 
act  shall  be  fixed  by  ordinance,  not  to  exceed  five  dollars  per  dav  for  each  day  of  actual  service; 
said  commissioner  shall  execute  an  official  bond,  in  the  penal  sum  of  ten  thousand  dollars 
($10,000),  for  the  faithful  performance  of  his  duties. 

Contracts,  hmo  let. 

Sxa  8.  All  contracts  for  the  construction  or  completion  of  any  work,  or  of  improvements, 
or  furnishing  of  materials  for  work  or  improvements  as  herein  provided  for,  shall  be  let  to  the 
lowest  responsible  bidder,  who  shall  furnish  such  bonds  as  the  legislative  branch  of  said  city, 
town,  or  municipal  oCrporation  may  require. 

Bond  qfcUy  treasurer, 

Ssa  9.  Whenever  the  legislative  branch  of  such  city,  town,  or  municipal  corporation  shall, 
by  resolution,  deem  it  necessary,  the  treasurer  of  such  city  shall,  within  ten  days  after  the  pas- 
sage of  such  resolution,  ffive  additional  bonds,  provided  for  the  proper  care  and  custody  of  any 
municipal  improvement  rand  as  in  this  act  provided. 

Ssa  10.  All  general  and  special  acts,  and  parts  of  such  acts,  in  conflict  with  this  act,  or 
abridging  the  rights  of  cities,  towns,  or  municipal  corporations  herein,  are  hereby  repealed. 

Ssa  11.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

This  act  was  repealed  by  an  act  approved  March  19,  1889;  Statutes  1889,  399,  ante. 

An  Act  to  amend  secUonfovr  qf  anact  entitled  "An  Act  cudhorksing  the  incurring  qf  indebtedness  by 
cities,  towns,  or  municipal  corporations,  incorporated  under  the  laws  qf  the  state,**  approved  March 
16, 1887,Jtiing  the  maadmum  amount  qf  interest  payable  on  municipal  bonds. 

[Approved  February  16, 1880;  1889, 14] 
Mmudpail  bonds,  how  payable. 

SscnoN  1.  Section  four  of  an  act  authoricnff  the  incurring  of  indebtedness  by  cities,  towns, 
or  municipal  corporations,  incorporated  under  we  laws  of  this  state,  approved  March  fifteenth, 
sixteen  hundred  and  ei^hlnr-seven,  is  hereby  amended  so  as  to  read  as  follows:  — 

Section  4.  All  municipal  bonds  for  permanent  improvements,  issued  under  the  provisions  of 
this  act,  shall  be  of  a  character  of  bonds  known  as  serials,  fuid  shall  be  payable  in  the  manner 
following:  One-twentieth  part  of  the  whole  amount  of  the  indebtedness  shall  be  payable  each 
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and  every  year,  on  a  day  to  be  fixed  by  the  legislative  branch  of  the  city,  together  with  tha 
annual  interest  on  all  sams  unpaid  at  snch  date;  and  the  bonds  shall  be  issoed  in  snch  amount 
aa  the  government  of  such  city  may  determine,  but  not  less  than  one  hundred  dollars  each,  or 
more  than  one  thousand  doUars  each,  payable  on  the  day  fixed  in  said  bond,  with  interest  not  to 
exceed  the  sum  of  seven  per  cent  per  annum.  Such  bonds  may  be  sold  by  the  said  legislative 
branch  of  such  city,  town  or  municipal  corporation  as  it  may  determine,  at  not  less  than  their 
face  value,  in  gold  coin  of  the  United  States,  and  the  proceeds  of  such  sale  shall  be  placed^  in 
the  treasury  of  such  city,  town,  or  municipal  corporation,  to  the  credit  of  the  municipal  im- 
provement fund  No.  — --,  or  other  desi^raation,  and  shall  be  applied  exclusively  to  the  pur- 
poses and  objects  mentioned  in  the  ordmance  providing  for  the  issuance  of  such  bonds,  until 
said  objects  arc  accomplished;  and  the  residue,  u  any,  shall  be  transferred  to  the  general  fund 
of  said  city,  town,  or  municipal  corporation. 
Sko.  2.    This  act  shall  take  effect  from  and  after  its  passage. 

See  note  to  preceding  statute. 

NoTSs  OF  Dboisions  Applioablb  to  SscrnoK  4424. 

4424.    Police  judge  of  Oakland  —  Ac-  contempt  in  disregardinff  it,  because^  when 

tion  for  turarpatxon  —  CondusiTexiees  of  the  action  was  commencea  and  the  judgment 

Judgmexit-^  Habeas  corptM — Contempt,  rendered,  there  was  no  such  office  as  &atof 

—  In  an  action  brought  bgainat  the  petitioner  police  judgo  of  the  city  of  Oakland,  the  act 

in  the  superior  courC  it  was  adjudged  that  he  of  March,    1866,   establishing  a  police  court 

had  usurped  and  intruded  into  and  was  un-  therein  having  been  repeal^  by  the  act  of 

lawfulijr  exercisiuff  the  office  of  police  jud^  1886,  providing  for  police  courts.    It  was  held 

of  the  city  of  OaUand,  and  that  the  relator  m  that  the  superior  court  had  juriBdiction,  under 

the  action  was  entitled  thereto.     Upon  pro-  section  803  of  the  Codo  of  Civil  Procedum,  to 

oeedings  taken  in  the  said  superior  court,  the  try  the  question  of  the  usurpation,  and  inci- 

petitioner  was  adjudged  guilty  of  contempt,  '  dentally  to  determine  the  existence  of  the 

m  that  he  had  disobeyed  the  judgment,  and  office;  and  that  its  finding  thereon,  although 

continued  to  occupy  and  exercise  we  office  in  erroneous,  could  not  be  collaterally  attacked 

disregard  thereof,  and  was  sentenced  to  im-  in  a  proceedmg  by  habea$  eorpust  even  thouffh 

prisonment.    He  thereupon  sued  out  the  pres-  the  court,  in  determininff  the  issue,  erroneouiuy 

out  writ  of  Ihdbeas  corpus  to  be  discharged  irom  assumed  the  act  of  186G  nad  not  been  repealedr 

the  imprisonment,   on  the  ground  that  the  Ex  forte  Henahaw,  73  Cal.  486. 
judgment  was  void,  and  he  was  not  guilty  of 

An  Act  to  createapoUee  court  in  and  far  the  city  and  countjf  of  San  fVandeoo,  state  cf  Oaiifonda, 

[Approved  March  6, 1880;  1889,62.] 
PoZiee  court  of  San  Francisco, 

SflcnoN  1.  There  is  hereby  created  and  established  in  and  for  the  city  and  coun^  of  Saa 
Francisco,  state  of  California^  a  court,  to  be  known  as  the  "  Police  Court  of  the  City  and  County 
of  San  Francisco,*'  which  court  shall  consist  of  three  judges,  who  shall  be  elected  at  the  general 
elections  held  according  to  law,  each  of  whom  shall  hold  office  for  the  term  of  two  years,  any 
one  or  more  of  whom  may  hold  court.  The  court  shall  be  divided  into  departments,  known  as 
Department  Number  One,  Department  Number  Two,  Department  Number  Three.  There  may 
be  as  many  sessions  of  said  court  at  the  same  time  as  there  are  judges  thereof.  The  judsea 
ahall  choose  from  their  number  a  presiding  judge,  who  may  be  removed  at  their  pleasure.  He 
shall  assign  the  jud^  to  their  respective  departments;  provided,  however^  that  either  of  the 
judges  may  preside  m  either  of  the  departmente,  in  the  absence  or  inability  to  act  of  the  jud^e 
regmarly  assigned  thereto.  The  jnd^ents,  orders,  and  proceedings  of  any  session  of  said 
court,  held  by  any  one  or  more  of  the  judges  of  said  court  repectively,  shall  be  equally  effectual 
aa  if  all  of  the  judges  of  said  respective  courts  presided  at  such  session. 

Jurisdiction  qf. 

Saa  2.    The  police  court  of  the  eit^  and  county  of  San  Fraccusoo  shall  have  juriidiotioiiy  -— 

First — Of  all  violations  of  city  ordinances,  or  orders  of  the  board  of  supervisors  of  the  city 
and  county  of  San  Francisco. 

Second  —  Of  all  misdemeanors  punishable  by  fine  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both  such  fine  and  imprisonment. 

Tfdrd — Of  all  examinations  of  felonies  committed  in  the  city  and  county  of  San  Francisco. 

Fourth — Said  court,  or  any  judge  thereof^  shall  have  the  same  powers  in  all  criminal  actions 
cases,  examinations,  and  proceedings  as  are  now  or  hereafter  conferred  by  law  upon  justicea  oi 
the  peace. 

Proceedings  in, 

Ssa  3.  Proceedings  in  said  court  shall  be  conducted  in  conf ormi^  with  the  laws  of  this 
state  regulating  procMdings  in  justices'  and  police  courts,  and  appeals  to  the  superior  courts. 

Who  may  practice  in. 

Ssa  4.  No  person  except  a  licensed  attorney  of  the  superior  court  of  this  state  shall  prao- 
tice  law  in  said  court;  provided^  howner,  that  a  person  accused  of  crime  shall  have  the  rignt  to 
defend  himself. 

Appointment  qf  prosecuting  attorney, 

Sbc.  5.  There  shall  be  appointed  for  each  of  the  departments  of  this  court,  in  the  manner 
now  provided  by  law,  an  attorney,  whose  duty  it  shall  be  to  attend  to  the  prosecution  of  all 
cases  coming  before  tiie  department  for  which  he  shall  have  been  appointed,  and  who  shall 
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receive  a  salary  of  two  hundred  and  fifty  dollars  per  month.  There  shall  also  be  appointed  by 
each  of  the  prosecnting  attorneys  aforesaid  a  clerk,  who  shall  receive  a  salary  of  one  hundred 
and  twenty-nve  dollars  per  month,  whose  duty  it  shall  be  to  be  in  attendance  in  the  office  of 
the  prosecuting  attorney  from  nine  o'clock,  a.  m.,  to  twelve  o'clock,  M.,  and  from  two  o'dobk, 
F.  M.,  to  four  o'clock,  p.  m.  (Sundays  and  legal  holidays  excepted),  for  the  traasactiQa  of  tiie 
business  of  the  office. 

OUrkafor  demartmenta. 

Sec.  6.  There  shall  be  appointed  a  derk  for  each  department  of  this  court,  in  the  manner 
now  provided  b;^  law,  who  snail  receive  a  salary  of  two  hundred  dollars  per  month,  who  shall 
transact  the  business  of  clerk  of  said  court  as  provided  by  law. 

Amnrintment  qf  baiMs. 

bEa  7.  There  shall  be  appointed  by  the  judge  of  each  department  of  said  court  a  suitable 
person  to  act  as  bailiff  who  shall  receive  a  salary  of  one  hundred  dollars  per  monti^ 

Sienogrcnpher*. 

Sec.  o.  There  shall  be  appointed  by  the  judge  of  each  department  of  said  court  a  stenog> 
rapher,  who  shall  receive  f or  ms  services  the  pay  now  allowed  by  law. 

Duiy  of  ehi^  of  police, 

Ssa  9.  The  chief  of  police  shall  appoint  one  or  more  police-officers  to  attend  constantly 
each  department  of  said  court  to  execute  the  orders  and  process  of  said  court. 

Pmment  qfjinea  and/ur/eitures, 

DEa  10.  All  fines  and  forfeitures  imposed  by  said  court  shall  be  paid  into  the  treasury  of 
said  city  and  county  by  the  derk  of  each  department  once  a  week;  the  clerk,  at  the  time  of 
making  such  payment,  filing  with  the  dty  and  county  auditor  a  sworn  affidavit  that  bis  return 
to  the  city  and  county  treasurer  was  a  correct  statement  of  all  fines  and  forfdtores  <M)lleeted 
by  him  during  the  preceding  week. 
CoJutruOhn^aa. 

Sfla  11.  Nothing  in  this  act  diaU  be  oonstrned  as  afieotxng  the  two  judges  at  present  acting 
as  police  jud^  in  tne  dty  and  county  of  San  Francisco;  bu1>  they  shall,  immediatelv  after  the 
passage  of  this  act^  become  judges  of  the  police  court  of  the  dty  and  connty  of  San  "lEVandsco, 
and  hold  office  for  the  length  of  time  for  which  they  have  been  elected.  Within  thirty  days 
after  the  passage  of  this  act,  the  governor  of  the  state  of  California  shall  appoint  a  suitable  per- 
son to  act  as  ju^e  of  the  police  court  of  the  dty  and  county  of  San  Francisco,  who  diall  hold 
office  until  the  first  Monday  in  January,  eiahteen  hundred  and  ninety-one,  and  he,  tooether 
with  two  judges  aforesaid,  shall  constitute  l£e  police  court  of  the  dty  and  connty  of  San  Fran- 
tiisoo  until  their  successors  are  dected  and  qualified  according  to  law.  The  salary  of  each  of 
the  judges  of  said  court  shall  be  the  same  as  that  now  paid  the  judge  of  the  police  judge's  court 
of  the  city  and  county  of  San  Francisco. 

Ssa  12.  All  salaries  mentioned  in  this  act  shall  be  paid  in  the  same  manner  that  the 
salaries  of  the  other  dty  and  county  officers  are  paid. 

Ssa  13.  All  acts  and  parts  of  acts  that  are  in  confiiot  with  the  provinons  of  this  act  are 
hereby  repealed. 

Beo,  1£    This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  estdbUsh  a  poUce  court  tn  and  for  ike  cUy  qfMarjfamOe* 
PoBce  court  e^toNMed.  rApproT.d  Ji«oh  «.  «89;  188..  m] 

Saonoir  I.  A  police  court  is  hereby  established  within  and  for  the  dty  of  Maiysville,  in 
said  state  of  California^  which  shsOl  be  presided  over  by  the  police  judge.  The  police  court 
shall  have  exclndve  jurisdiction  of  all  violation  of  dty  ordinance,  and  may  grant  bail,  try,  fine, 
or  commit  to  prison  any  offender  in  accordance  with  the  provisions  of  such  ordinances,  and  pass 
judgment  that  the  defendant  pay  a  fine;  may  also  direct  that  he  be  imprisoned  until  the  fine 
be  satisfied  in  the  proportion  of  one  day's  imprisonment  for  every  dollar  of  the  fine.  Said 
court  shall  also  have  junsdiotion  of  all  misdemeanors  committed  in  the  city  of  Marysville,  pun- 
ishable by  a  fine  not  exceeding  five  hnndred  dollars,  or  imprisonment  not  exceeding  six  months, 
or  by  boUi  such  fine  and  imprisonment;  and  shall  also  have  jurisdiction  of  the  crime  of  battery 
committed  within  the  digr  of  Marysville.  The  police  judge  shall  have  and  exercise  all  the 
junsdiotion  and  powers  of  a  justice  of  the  peace  as  to  offieinses  committed  within  the  dty  of 
Marysville;  may  administer  all  oaths  known  to  law.  Whenever  sentence  of  imprisonment  is 
passed  upon  any  offmder,  the  police  judse  may  include  in  such  judgment  that  such  offender 
shall  be  subject  to  labor  under  the  onstoay  of  tiie  marshal  of  the  dty.  The  clerk  of  the  police 
eoart  shall  keep  a  record  of  the  proceedings  in  the  police  courts  reodve  and  pay  weekly  to  the 
treasurer  all  the  monevs  oollectsd  by  him,  and  render  to  the  treasurer  monthly  a  detailed  ao- 
ooont,  under  oath,  of  all  fines  imposed  and  the  moneys  collected  since  his  last  account.  The 
derk  of  the  police  court  shall  not  collect  or  receive  for  his  own  use  any  fee  or  perquidte  for 
the  discharge  of  the  duties  of  his  office;  but  all  moneys  collected  by  him  shall  be  paid  into  the 
dty  treasury.  The  police  judge  shall  receive  for  the  services  herein  required  an  annual  salary 
of  five  hnnmd  dollars,  and  give  a  bond  in  the  sum  of  one  thousand  dollaxa,  to  be  approved  by 
the  common  council,  conditioned  upon  the  f aithfol  discharge  of  his  duties. 

8ia  2,    This  act  shall  take  effect  from  and  after  its  passage. 

Noras  ov  Dioiaioira  Afflioablb  to  SBcrnoHS  4446-4604, 

4445.  Bona  fide  holder  of  mnnioipal  authenticated  as  required  bv  the  aet  rathoria- 
bondflb  —Bonds  of  a  dty,  issued^  signed,  and    ing  their  issuer  are  valid  daims  in  favor  of  a 
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h<majide  holder,  althoogli  there  may  have  heen  *which  have  been  appropriated  to  the  jjayment 

irregularii^  or  fraud  on  the  part  of  the  mnnioi-  of  the  coupons  by  the  act  authorizing  the 

pality  in  usoing  the  bonds:  Meyer  ▼.  Brown,  bonds:  FreehiU  ▼.  Chamberlain,  65  Gal.  603. 

65  Cal.  583.  Mandamus  will  not  lie  to  compel  the  treasurer 

Illegal  bonds.  —  The  act  of  March  9, 1885,  of  Sacramento  city  to  pay  interest  on  the  onpaid 

aathonzinff  mnniciual  corporations  of  tiie  fiftii  interest  of  bonds  issued  in  pursnance  of  section 

class  to  obtain  public  water-works,  and  not  27  of  the  act  of  April  25, 1858:  Davie  r.  Porter, 

prescribing  when  it  shonld  take  effect,  did  not  66  Id.  658. 
become  a  law  until  May  8,  1885.  Consequently, 

bonds  issued  by  a  municipality  of  that  class  for  4478.    See  People  ▼.  Bahxidor,  71  CaL  15, 

the  purchase  of  water-works,  in  pursuance  of  and  Eureka  L.  A  F.  O.  Oo,  ▼.  Superior  Court,  66 

authority  attempted  to  be  conferred  by  anelec-  Id.  315,  for  illustrations  of  tiie  application  of 

tion  held  prior  to  the  taking  effect  of  the  act,  this  eecikion. 
are  null  and  void:  Santa  Vnm  Water  Co,  v. 

Kron,  74  CaL  222.  4484.     Constmctioii    of    conflictiiLg 

•ectioiuk — This  section  does  not  govern  in 

4447.  Z'O^-  — Duty  of  municipal  corpo-  the  construction  of  sections  that  were  passed 
ration,  formed  trom  a  city  and  county  ffoveru-  at  different  times.  In  such  a  case,  the  section 
ment,  to  lev^y  a  tax  for  bonds  issued  by  uie  city  that  was  last  passed  must  prevail:  People  v. 
and  county:  See  Meyer  ▼.  Brown,  65  Cal.  583.  DoNnM,  73  CaL  257. 

4448.  Interest.^ The  interest  coupons  4504.  Repeal  of  statutes  b^  implica- 
upon  bonds  the  city  of  Sacramento  issued  un-  tion.  — The  repeal  of  statutes  by  implication 
der  the  act  of  April  24,  1858,  are  not  demands  is  not  favored,  and  where  there  is  an  apparent 
which  are  reauired  to  be  presented  to  the  an-  conflict  between  two  acts,  the  court  should 
ditor  or  boara  of  trustees  for  allowance;  they  reconcile  them  if  possible;  but  if  this  cannot  be 
are  payable  on  presentation  to  the  treasurer  done,  the  last  act  must  govern:  In  re  Tick  Wo, 
whenever  there  are  funds  in  his  possession  GS  Cal.  294. 
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AMENDMENTS  TO  MUNICIPAL  GORPOBATION  ACT. 


An  Ad  to  amend  iecfhna  three  and  seven  hundred  and  ekBty-eight  qf  an  €ui  entUied  "An  Act  to  pro- 
vide far  ihe  orffoniaation,  ineorporaHon,  and  government  qf  miaUeipal  corporations^'*  ajmived 
March  IS,  18SS,  relating  to  the  /ormation  qf  such  corporations,  and  ^  plUaiaing  and  proqfqf  the 
organisation  thereqf  reqaxred  in  any  civU  or  criminal  action,  and  the  number  qf  voters  re^pdred  at 
elections  held  to  determine  the  question  qf  incurring  municipal  indebtedness, 

lApproTed  March  4;  1887;  1887,  IZJ 
Ssonoir  1.    Sectioii  three  of  an  act  entitled  "An  Act  to  provide  for  the  organization^  inoor- 

poration,  and  government  of  municipal  corporations,"  approved  March  thirteenth,  eighteen  hnn- 

dred  and  eighty-three,  is  hereby  amended  so  as  to  read  as  follows:  — 

Manner  of  conducting  elections. 

Section  3.  Snch  elections  shall  be  conducted  in  accordance  with  the  ffeneral  election  laws  of 
the  state,  and  no  person  shall  be  entitled  to  vote  thereat  unless  he  shafl  be  a  qualified  elector 
of  the  county,  enrolled  u^n  the  great  renter  thereof,  and  shall  have  resided  within  the  limits 
of  such  proposed  corporation  for  at  least  sixty  days  next  preceding  such  election.  The  board  of 
supervisors  shall  meet  on  the  Monday  next  succeeding  such  election  and  proceed  to  canvass  the 
vot^  cast  thereat;  and  if,  upon  such  canvass,  it  appears  that  a  majority  of  tiie  votes  cast  are  for 
the  incorporation,  the  board  shall,  by  an  order  entered  upon  their  minutes,  declare  such  territory 
duly  incorporated  as  a  municipal  corporation  of  the  class  to  which  the  same  shall  belong, 

under  the  name  and  style  of  the  city  (or  town,  as  the  case  may  be)  of (naminff  it),  and 

shall  declare  the  persons  receiving,  respectively,  the  highest  number  of  votes  for  sudi  several 
offices  to  be  duly  elected  to  such  offices.  Said  board  shall  cause -a  copy  of  such  order,  duly 
certified,  to  be  filed  in  the  office  of  the  secretary  of  state,  and  from  and  after  the  date  of  sndb 
filing  such  incorporation  shall  be  deemed  complete,  and  such  officers  shall  be  entitled  to  enter 
immediately  upon  the  duties  of  their  respective  offices,  upon  qualifying  in  accordance  with 
law,  and  shall  hold  such  offices,  respectively,  only  until  the  next  general  municipal  election, 
to  be  held  in  such  city  or  town,  and  until  their  successors  are  elected  and  qualified;  and  it 
shall  not  be  necessary  in  any  action,  civil  or  criminal,  to  plead  or  prove  the  organization  or 
existence  of  such  corporation,  nor  the  passage,  existence,  or  validity  of  any  ordinance  thereof, 
and  courts  shall  take  judicial  cognizance  thereof  without  proof. 

Sso.  2.  Section  seven  hundrod  and  sixty-eight  of  said  act  is  hereby  amended.so  as  to  read 
as  follows: — 

Special  election  to  incur  indebtedness. 

Section  768.  If,  at  any  time,  the  board  of  trustees  shaU  deem  it  necessary  to  inoor  any  in- 
debtedness in  excess  of  toe  money  in  the  treasury  applicable  to  the  purposes  for  which  such 
indebtedness  is  to  be  incurred,  th^y  shall  give  notice  of  a  special  election  by  the  qualified 
electors  of  the  city,  to  be  held  to  determine  whether  such  indebtedness  shall  be  incurred. 
Such  notice  shall  specify  the  amount  of  indebtedness  proposed  to  be  incurred,  the  purpose  or 
purposes,  if  the  question  of  indebtedness  for  more  than  one  purpose  be  proposed,  of  the  same, 
and  the  amount  of  money  neoessiEry  to  be  raised  annually,  by  taxation,  for  an  interest  and 
sinking  fund  for  each  purpose,  as  hereinafter  provided.  Such  notice  shall  be  published  for  at 
least  two  weeks  in  some  newspaper  publishecf  in  snch  city;  and  no  other  question  or  matter 
sludl  be  submitted  to  the  electors  at  such  election.  If,  upon  a  canvass  of  the  votes  cast  at  such 
election,  it  appears  that  not  less  than  two  thirds  of  all  the  qualified  electors  voting  at  such  elec- 
tion shall  have  voted  in  favor  of  incurring  such  indebtedness,  it  shall  be  the  duty  of  the  board  of 
trustees  to  pass  an  ordinance  providing  K>r  the  mode  of  creatiiu;  such  indebtedness,  and  of  pay- 
ing the  same;  and  in  such  ordinance,  provision  shall  be  made  for  the  levy^  and  collection  ox  an 
annual  tax  upon  all  the  real  and  personal  property  subject  to  taxation  within  such  city,  suffi- 
cient to  pay  the  interest  on  such  mdebtedness  as  it  falls  due;  and  also  to  constitute  a  sinking 
fund  for  the  payment  of  the  principal  thereof  within  a  period  of  not  more  than  twenty  years 
from  the  time  of  contracting  the  same.  It  shall  be  the  duty  of  the  board  of  trustees,  in  each 
year  thereafter,  at  the  time  at  which  other  taxes  are  levied,  to  levy  a  tax  sufficient  for  such 
purposes,  in  addition  to  the  taxes  by  this  chapter  authorized  to  be  levied.  Such  tax,  when 
eoUieoted,  shall  be  kept  in  the  treasury  as  a  separate  fund,  or  funds,  in  case  indebtedness 
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be  incurred  for  different  pnrpoees,  to  be  inviolably  appropriated  to  the  payment  of  the  princi- 
pal and  interest  of  snch  indebtedness. 
Ssa  3.    This  act  shall  be  in  force  from  and  after  its  passage. 

These  sections  were  also  amended  by  an  act  approved  March  19, 1889;  Statntes  1889,  371, 

JENMt 

An  Act  to  vaUdate proceeding*  /or  the  reorffanizathn  qf  mvnSdpal  eorporattom  taken  etneethepaa- 
eage  qf  the  act  entitled  **An  Act  to  provide  for  tfte  orgcamation,  incorporation,  and  government  qf 
founkipcU  eorporatione,'*  approved  Marcli  13, 1883, 

[Approved  March  16, 1889;  1889, 206.J 

Acte  qfrniadeipal  eorporationa  validated. 

SxcnoN  1.  All  cities  and  counties,  cities,  or  towns  reoreanized,  or  claiming  to  have  been 
reorganized,  since  the  passage  of  the  act,  the  title  of  which  is  recited  in  the  title  hereof,  or 
whioi  have  attempted  since  said  date  to  reorganize  or  incorporate  under  the  provisions  of  said 
aet^  and  have  acted  as  municipal  corporations  since  such  reorganization,  are  hereby  declared  to 
be,  and  to  have  been  from  the  date  of  such  reorganization,  or  attempted  reorganization,  dulv 
and  legally  incorporated  and  reorganized  cities,  and  all  proceedings  for  the  reorganization  of  such 
municipal  corporations  are  hereby  validated  and  declarod  legaL 

An  act  almost  identical  in  language  with  this  one  was  passed  in  1887:  Act  approved  March 
16,  1887;  Statutes  1887, 160. 

An  Act  to  amend  eecthns  two,  tkreCt  ebo  hundred  and  twen^-Jlve,  six  hundred  and  twenty^eix,  aix 

hundred  and  forty-one,  and  eeven  hundred  and  ekoty-eigJU  qf  an  act  entitled  *'An  Ad  toproMe 

/or  the  orgatUBOtionf  ineorporation,  and  government  qf  municipal  corporationa,*'  approved Mcurtk 

XS,J883. 

[Approved  March  19, 1B89;  1889,  STL] 

SaoTZOV  1.    Seotioa  two  of  said  act  is  hereby  amended  to  read  as  foUowa:-^ 

Memner  qfproeeedin^  in  organkdng  a  municipal  corporation. 

Section  2.  A  petition  shall  first  be  presented  to  the  boatd  of  snpervisora  of  such  coaaty, 
signed  by  at  least  fifty  of  l^e  qualified  electors  of  the  counl^,  residents  within  the  limits  of 
snoh  proposed  corporation,  and  the  affidavit  of  three  qualifiea  electors  residing  within  the  pro- 
poaed  limits,  filed  with  the  petition,  shall  be  prima  »cie  evidence  of  the  requisite  number  of 
signers.  The  petition  shall  set  forth  and  particularly  describe  the  proposed  boundaries  of  anch 
corporation,  and  state  the  number  of  inhabitants  therein,  as  nearly  as  may  be,  and  shall  pray 
that  the  same  may  be  incorporated  under  the  provisions  of  this  act.  Such  petition  shall  l>e 
presented  at  a  regular  meeting  of  such  board,  and  shall  be  published  for  at  least  two  weeks 
before  the  time  at  which  the  same  is  to  be  presented,  in  some  newspaper  printed  and  published 
in  such  county,  togeilier  with  a  notice  stating  the  time  of  the  meeting  at  which  the  same  will 
be  presented.  When  such  petition  is  presented,  the  board  of  supervisors  sh^  hear  the  same, 
ana  may  adjourn  suoh  hearing  from  time  to  time,  not  exceeding  two  months  in  all,  and  on  the 
final  hearing,  shall  make  such  changes  in  the  proposed  boundaries  as  they  may  find  to  be  proper, 
and  shall  establish  and  define  such  boundaries,  and  shall  ascertain  and  determine  how  many 
inhabitants  reside  within  such  boundaries;  provided,  that  any  chances  made  by  said  board  of 
supervisors  shall  not  include  any  territory  outside  of  the  boundaries  described  in  such  petition. 
Thia  boundaries  so  established  by  the  boaird  of  supervisors  shall  be  the  boundaries  of  such  mu- 
nicipal corporation  until  by  action,  authorized  by  law  for  the  annexation  of  additional  territorv- 
to,  or  the  taking  of  territory  from,  said  municipal  corporation,  such  boundaries  shall  bo  changed; 
provided,  whenever  it  shall  appear  to  the  board  of  supervisors  that  the  boundaries  of  any  mu- 
nicipal corporation  have  been  incorrectly  described,  the  board  shall  direct  the  county  surveyor 
to  ascertain  and  report  a  description  of  the  boundaries.  The  board  of  supervisors  shall,  at  their 
first  regular  meeting  after  the  filing  of  the  report  of  the  county  surveyor,  cause  notice  to  be 
published  in  some  newspaper  published  in  the  county,  that  the  report  will  be  acted  upon  at  the 
next  regular  meeting  ot  the  board,  and  at  said  meeting  the  board  shall  ratify  the  report  of  the 
county  surveyor,  witn  such  modifications  as  they  shall  deem  necessary,  and  the  boundaries  so 
established  shall  be  the  legal  boundaries  of  said  municipal  corporation.  They  shall  then  give 
notice  of  an  election  to  be  held  in  such  proposed  corporation  for  the  purpose  of  determining 
whether  the  same  shall  become  incorporated.  Sucn  notice  shall  particularly  describe  the 
boundaries  so  established,  and  shall  state  the  name  of  such  proposed  corporation,  and  the  num- 
ber of  inhabitants  so  ascertained  to  reside  therein,  and  the  same  shall  be  published  for  at  least 
two  weeks  prior  to  such  election,  in  a  newspaper  printed  and  published  within  such  boundaries, 
or  posted  for  the  same  period  in  at  least  four  public  places  therein.  Such  notice  shall  require 
the  voters  to  cast  ballots,  which  shall  contain  the  words  ''For  incorporation,'^  or  "Against  in- 
corporation," or  words  equivalent  thereto,  and  also  the  names  of  persons  voted  for  to  fill  the 
various  elective  municipal  offices  prescribed  by  law  for  municipal  corporations  of  the  class  to 
which  such  proposed  corporation  will  belong. 

Sbo.  2.    Section  three  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 

Election,  how  conducted. 

Section  3.  Such  elections  shall  be  conducted  in  accordance  with  the  ceneral  election  laws  of 
the  state,  and  no  person  shall  be  entitled  to  vote  thereat  unless  he  shaU  be  a  cmalified  elector 
of  the  county,  enrolled  upon  the  great  register  thereof,  and  shall  have  resided  within  the 
limits  of  such  proposed  corporation  for  at  least  sixty  days  next  preceding  such  election.  The 
board  of  supervisors  shall  meet  on  the  Monday  nert  succeeding  such  election,  and  proceed  to 
canvi^s  the.  votes  cast  thereat;  and  if,  upon  such  canvass,  it  appears  that  the  majority  of  the 
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▼otoB  caat  are  for  the  incor^ration,  the  hoard  shall,  hy  an  order  entered  npoa  their  mintites, 
declare  each  territory  duly  incorporated  as  a  municipal  incorporation  of  the  daae  to  which  tiie 
same  shall  belong,  nndor  the  name  and  style  of  the  city  (or  town,  as  the  case  may  be)  of  — ;- 
(naming  it),  and  shall  declare  the  person  receiving,  respectively,  the  highest  number  of  votes 
for  such  several  offices  to  be  duly  elected  to  such  offices.  Said  board  shaU  caose  a  copy  of  such 
order,  daly  certified,  to  be  filed  in  the  office  of  secretary  of  state,  and  from  and  after  the  date 
of  such  filing,  such  incorporation  shall  be  deemed  complete,  and  sach  officers  shall  be  entitled 
to  enter  immediatelv  upon  the  duties  of  their  respective  offices,  upon  qualifying  in  accordance 
with  law,  and  shall  hold  such  offices  respectively  only  until  the  next  general  municipal  election 
to  be  held  in  such  city  or  town,  and  untu  their  successors  are  elected  and  qualified;  and  it  shall 
not  be  necessary  iu  any  action,  civil  or  criminal,  to  plead  and  prove  the  organization  or  exist- 
ence of  such  corporation,  and  the  courts  shall  take  judicial  cognizance  thereof  without  proof. 

Ssa  3.  Section  six  hundred  and  twenty-five  of  said  act  is  liereby  amended  so  as  to  read  as 
foUows:  — 

LimUation  qf  expenditure. 

Section  625.  Hie  annual  ezpenaes  of  such  city  shall  not  exceed  the  sum  of  one  hundred 
thousand  dollars,  except  in  cities  where  one  per  cent  on  the  valuation  of  the  property  therein 
raises  more  than  the  sum  of  one  hundred  thousand  dollars,  and  in  such  cities  the  annual  ex- 
penses shall  not  exceed  the  sum  of  one  per  cent  of  the  valuation  of  the  property  therein;  pro- 
vided, however,  that  moneys  authorised  to  be  raised  and  expended  for  the  payment  of  tiie  funded 
or  bonded  indebtedness  of  such  city,  and  for  school  purpoROs  in  such  city,  as  provided  to  be 
raised  by  the  provisions  of  this  chapter,  shall  not  be  considered  a  portion  of  said  annuid  ex- 
pense. I^  at  any  time  after  the  said  sum  shall  have  been  expended  m  any  year,  it  shall  appear 
that  the  interests  of  such  city  demand  an  expenditure  of  an  additional  sum,  the  city  council 
shall  make  a  report  of  the  same,  which  shall  be  published  for  at  least  three  weeks  in  some  news- 
paper printed  and  published  in  such  city,  particularly  specifying  the  object  or  objects  for  which 
said  expenditure  is  re<^uired,  and  the  amount  of  mone^r  neoessary  to  be  raised  to  complete  the 
same.  At  any  time  within  ten  days  after  the  expiration  of  said  publication,  the  city  council 
shall  order  an  election,  giving  ten  days'  notice  thereof,  at  which  time  those  persons  who  are 
legal  voters  of  such  city  may  vote  for  or  against  a  tax  to  raise  such  additional  sum.  The  elec- 
tion shall  be  conducted  and  returns  made  and  canvassed  in  lUl  respects  as  the  general  elections 
of  such  city,  and  a  majority  shall  determine  if  such  tax  be  levied  or  not.  If  the  vote  is  in  favor 
of  such  tax,  the  city  council  shall  forthwith,  by  an  order  to  be  entered  on  the  journal  of  their 
proceedings,  order  the  tax  to  be  levied  and  collected  upon  the  basis  of  the  last  municipal  as- 
sessment, and  shall  make  the  proposed  expenditure;  prodded,  that  the  special  tax  thus  to  be 
levied  shall,  for  no  one  year,  be  more  than  one  per  cent  of  the  valuation  of  real  and  personal 
property  in  the  city,  as  shown  by  the  last  assessment  roll.  All  special  taxes  to  be  levied  and 
•collected  under  the  provisions  of  this  section  shall  be  levied  and  collected  in  the  manner,  fornix 
and  ways  prescribed  for  the  levyins  and  collecting  of  the  general  taxes  of  such  city;  and  as  a 
security  for  their  payment,  a  lien  shall  attach  to  and  against  each  lot  of  land  for  the  amount 
assessed  against  it  from  the  date  of  the  order;  and  every  person,  firm,  or  corporation  against 
whom  a  tax  be  thus  assessed  shall  be  personally  liable  to  pay  the  amount  to  such  city.  Said 
lien  shall  continue  until  such  taxes  are  paid,  or  the  property  become  vested  in  a  purchaser 
under  a  sale  thereof. 

SEa  4.  Section  six  hundred  and  twenty-six  of  said  ac(  is  hereby  amonded  so  as  to  read  as 
follows:  — 

JBoEceMhe  expenditure  void. 

Section  626.  Every  appropriation  or  parent  of  money  zoade  or  ordered  by  the  city  coun- 
cil in  excess  of  said  sum  stated  in  section  six  hundred  and  twenty-five,  unless  it  shall  be  au- 
thorised bv  a  vote  of  the  electors  of  such  city,  as  provided  for  in  the  preceding  section,  shall  be 
invalid,  illegal,  and  void,  and  shall  be  recoverable  hy  the  city  from  the  party  or  parties  to 
whom  the  same  is  made,  if  knowingly  taken  or  received  by  such  party  or  parties;  and  the 
members  of  the  city  council  who  shall  have  voted  for  the  same  shall  be  individually,  jointly, 
and  severally  liable  for  such  excess,  and  it  may  be  recovered  from  them  in  any  court  of  compe- 
tent jurisdiction  by  the  party  or  pcurties  with  whom  they  have  contracted,  or  by  the  city,  if 
payment  has  been  actually  made. 

Sec.  5.     Section  six  hundred  and  forty-ono  of  said  act  is  hereby  amended  to  read  as  follows:  — 

IhUy  o/cuseeeor. 

Section  641.  It  shall  be  the  duty  of  the  citv  assessor  to  prepare,  between  the  first  day  of 
January  and  the  first  Monday  in  April  in  each  year,  and  present  to  the  city  clerk,  with  his 
certificate  of  its  correctness,  a  list  of  all  the  real  and  personal  property  within  the  city  on  the 
first  day  of  January  taxable  for  state  and  county  purposes,  with  a  true  valuation  thereof  on  the 
first  day  of  January,  which  said  assessment  list  shall  conform  as  near  as  practicable,  when  not 
inconsistent  Mrith  the  provisions  of  this  chapter,  to  the  assessment  list  required  by  law  to  be 
made  by  the  county  assessor  for  state  and  county  purposes;  also,  to  make  all  assessments  for 
the  improvements  of  streets  as  herein  or  by  ordinance  provided;  to  be  present  at  the  sessions  of 
all  boards  of  equalization  mentioned  in  this  chapter,  and  to  furnish  to  said  board  such  infor- 
mation as  may  DC  required,  and  to  perform  such  other  services  in  reference  to  the  assessments 
of  property  in  the  city  or  otherwise  appertaining  to  his  office  as  the  city  council  by  ordinance  or 
resolution  may  require.  During  the  session  of  the  board  of  equalization  the  city  assessor  shall 
enter  upon  the  assessment  list  all  the  changes  and  corrections  made  by  the  board,  and  may 
assess  and  add  to  such  list  any  property  in  such  city  not  previously  assessed.  In  the  assessment 
and  listing  of  property  for  taxation,  and  in  the  collection  of  tax  upon  personal  property  not 
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sooored  bv  lien  upon  real  estate,  he  ahall  have  and  may  exercise  tbe  same  powers  as  aro  con- 
ferred by  law  npon  ooonty  assessors,  and  shall  receive  therefor  the  same  fees  and  compensation. 
He  shall  receive  a  salary  to  be  fixed  by  the  city  conncil,  which  shall  not  exceed  five  hundred 
dollars  per  annum. 

Sbo.  o.  Section  seven  hundred  and  sixty-^ight  of  said  act  is  hereby  amended  so  as  to  read  as 
follows: — 

Incurring  qf  excess  decided  at  an  eketion. 

Section  768.  If  at  any  time  the  board  of  trostees  shall  deem  it  necessary  to  incur  any  indebt- 
edness in  excess  of  tho  money  in  the  treasui^  applicable  to  the  purposes  for  which  such  indebt- 
edness is  to  be  incurred,  they  shall  give  notice  oi  a  special  election  lyy  the  qualified  electors  of 
the  city,  to  be  held  to  determine  whether  such  indebtedness  shall  be  incurred.  Such  notice 
shall  specify  the  amount  of  indebtedness  proposed  to  be  incurred;  the  purpose  or  purposes  if 
the  question  of  indebtedness  for  more  than  one  purpose  be  proposed  of  the  same,  and  the  amount 
of  money  necessary  to  be  raised  annually  by  taxation  for  an  inters  and  sinking  fund  as  here- 
inafter provided;  proMed^  tiiat  such  interest  shall  not  be  in  excess  of  seven  per  cent  per 
annum.  Such  notice  shall  be  published  for  at  least  two  weeks  in  some  newspaper  published 
in  such  city,  and  no  other  question  or  matter  shall  be  submitted  to  the  electors  at  snch 
election.  If,  upon  the  canvass  of  tho  votes  cast  at  snch  election,  it  appears  that  not 
less  than  two  thirds  of  all  the  qualified  electors  voting  at  such  election  shall  have  voted 
in  favor  of  incurring  such  indebtedness,  it  shall  be  the  duty  of  the  board  of  trustees  to 
pass  an  ordinance  providing  for  the  mode  of  creating  such  inclebtednees  and  of  paying  the 
same;  and  in  such  ordinance  provision  shall  be  made  for  tiie  levy  and  collection  of  an  annual 
tax  upon  all  the  real  and  personal  property  subject  to  taxation  within  snch  city,  sufficient  to 
pay  the  interest  on  such  indebtedness  as  it  falls  due;  and  also,  to  constitute  a  sinking  fund  for 
the  payment  of  the  principal  thereof  within  a  period  of  not  more  than  twenty  years  from  the 
time  of  contracting  of  the  same.  It  shall  be  the  duty  of  the  board  of  trustees,  in  each  year 
thereafter,  at  the  time  at  which  taxes  are  levied,  to  levy  a  tax  sufficient  for  such  purposes  in 
addition  to  the  taxes  by  this  chapter  authoriiEed  to  be  levied.  Such  tax  when  collected  shsll 
be  kept  in  the  treasury  as  a  separate  fund,  or  funds,  in  case  indebtedness  be  incurred  for  dif- 
ferent purposes,  to  be  inviolably  appropriated  to  the  payment  of  tho  principal  and  interest  of 
such  indebtedness. 

Ssa  7.    This  act  shall  take  effect  from  and  after  its  passage. 

An  Actio  amend  sections  seven  hundred  and  J\fty-two,  seven  hundred  and  fifty-five,  seven  hundred 
and  ffly-eight,  seven  hundred  and  sixty-three,  seven  hundred  and  sixty-Jour,  seven  hundred  and 
sxxty-Jive,  seven  hundred  and  sixty-six,  seven  hundred  and  sixty-seven,  seven  hundred  and  sixty' 
nine,  seven  hundred  and  seventy-three,  seven  Itundred  and  seventy-eiglii,  seven  hundred  and  dgh^" 
six,  seven  hundred  and  dghty-eighi,  seven  hundred  and  eigJUy-nine,  seven  hundred  and  ninety^  and 
seven  hundred  and  sixty^eight  qf  on  act  entitled  **An  Act  to  provide  for  tJie  organization,  inoorpo" 
ration,  and  government  qfmumdpal  corporaiions,"  approved  March  IS,  188S. 

[Approved  March  19, 1889;  1889, 889. J 
SEOnoN  1.    Section  seven  hundred  and  fifty-two  of  the  act  the  titie  of  which  is  recited  in 

the  title  hereof  is  hereby  amended  so  as  to  read  as  follows:  — 

Election  and  terms  cfoffioe. 

Section  752.  The  members  of  the  board  of  trustees,  and  of  the  board  of  education,  and  tho 
assessor,  marshal,  treasurer,  city  clerk,  and  recorder  shall  be  elected  by  the  qualified  electors 
of  said  citv,  at  a  general  municipal  election  to  be  held  therein  on  the  second  Monday  in  April 
in  each  odd-numbered  vear.  l3ie  marshal,  assessor,  treasurer,  city  glerk,  and  recorder  shall 
hold  office  for  the  period  of  two  years  from  and  after  the  Monday  next  succeeding  the  dav  of 
such  election,  and  until  their  successors  are  elected  and  qualified  Members  of  we  board  of 
trustees  and  of  the  board  of  education  shall  hold  office  for  the  period  of  four  years  from  and 
after  the  Monday  next  succeeding  tho  day  of  such  election,  and  until  their  successors  are 


^o  out  of  office  at  the  expiration  of  two  years 
expiration  of  four  jrears.  The  city  attorney  shall  be  appointed  by  the  board  of  trustees,  and 
shall  hold  office  during  the  pleasure  of  the  board  of  trustees.  The  board  of  trustees  may,  in 
their  discretion,  appomt  a  pound-master  to  hold  office  during  the  pleasure  of  the  board;  also  a 
superintendent  of  streets  and  a  city  engineer,  who  shall  hold  office  during  the  pleasure  of  tho 
board,  and  both  of  which  offices  may  be  held  by  the  same  person. 

Ssa  2.  Section  seven  hundred  and  fif^-five  of  said  act  is  hereby  amended  so  as  to  read  aa 
follows:  — 

CompensaUon. 

Section  755.  The  members  of  the  board  of  trustees  shall  reoeive  no  oompensation  whatever^ 
except  while  acting  as  a  board  of  equalization.  The  treasurer,  assessor,  marshal,  clerk,  and 
recorder  shall  severally  receive,  at  stated  times,  a  compensation  to  be  fixed  by  ordinance  by 
the  board  of  trustees,  which  compensation  shall  not  be  increased  or  diminished  after  their  elec- 
tion, or  during  their  several  terms  of  office.  Nothing  herein  contained  shall  be  constmed  to 
prevent  the  board  of  trustees  from  fixing  such  several  amounts  of  compensation,  in  the  first 
instance,  during  the  term  of  office  of  any  such  officer,  or  after  his  election.  The  compensation 
of  all  other  officers  shall  be  fixed  from  time  to  time  by  the  board  of  trustees. 

Ssa  3.  Section  seven  hundred  and  fifty-eight  of  said  act  is  hereby  amended  so  as  to  read  as 
follows: — . 
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Section  758.  The  trustees  of  any  £ree  pnUio  libraiy  created  or  ATi«fei«g  m  such  cHy  under 
the  prov^isions  of  an  act  entitled  "An  Act  to  establish  nee  public  libraries  and  reading-rooms," 
approved  April  twenty-sixth,  eighteen  hundred  and  eighty,  shall  be  appointed  by  the  board  of 
trustees  in  the  same  manner  as  other  officers  are  appointed  under  the  provisions  of  this  chapter, 
anything  in  the  provisions  of  said  act  to  the  contruy  notwithstanding.  The  term  of  office  of 
sach  trostees  shall  be  four  years,  and  until  their  successors  are  appomted  and  qualified;  frO' 
vided,  that  in  case  of  a  vacancy,  the  person  appointed  to  fill  the  vacancy  shall  hold  the  office 
onhr  till  the  expiration  of  the  term  and  the  appointment  and  qualification  of  his  successor. 

Ssa  4.  Section  seven  hundred  and  sixty-three  of  said  act  is  hereby  amended  so  as  to  read 
as  follows:  — 

■ 

Lmiiation  cnpaaacufe  iifordmcmeee* 

Section  763w  No  resolution  granting  any  franchise,  and  no  ordinance  for  any  pqrpoee,  shall 
be  passed  by  the  board  of  trustees  on  the  day  of  its  introduction,  nor  within  five  davs  there- 
after, nor  at  any  other  than  a  regular  meetixig,  or  an  adjourned  regular  meeting,  and  no  such 
resolution  and  no  ordinance  flranting  any  franchise  ahiul  be  pasMd  without  being  -Bnt  sub- 
mitted to  the  city  attorney.  No  resolution  or  order  for  the  oayment  of  money  shall  be  passed 
at  any  other  tham  a  regular  meeting,  or  an  adjourned  regular  meeting,  and  no  resolution  or 
order  for  the  payment  of  money,  no  resolution  granting  a  fEanehise,  and  no  ordinance  for  any 
-purpose,  shall  have  any  validity  or  effect  unless  passed  oy  the  affinnative  vote  of  at  least  three 
trustees. 

Ssa  5.  Section  seven  hundred  and  sixty-four  of  said  act  ishewiiy  amandsd  mtmfo  wad  as 
follows:  — 

Powenofboofd, 
Section  761.    The  board  d  trostees  of  such  oily  shaU  lia.Y8  powar^— 

Ordinaneea, 
Fint — To  pass  ordinanoes  not  in  conflict  with  the  coostttatiaa  and  Iswi  of  lUa  afaite^  cr  oC 

the  United  States. 

Pwrduue  real  estate. 

Second — To  purchase,  lease,  or  receive  such  real  estate  and  personal  property  as  may  be 
necessary  or  proper  for  municipal  purposes,  and  to  control,  dispose  of,  and  convey  the  same  for 
the  benefit  of  the  city;  pronidea,  that  they  shaU  not  have  power  to  sell  or  convey  any  portion  of 
any  water-front,  but  may  rent  such  water-front  for  a  term  not  exceeding  ten  years,  for  the  pur- 
pose of  erecting  bath-houses  thereon. 

Water  ettpp^. 
Third — To  contract  for  supplying  the  city  with  water  for  municipal  purposes. 

PubSc  hi^woMB, 

Fourth — To  establish,  build,  and  repair  bridges;  to  establish,  lay  ont^  alter,  keep  open, 
open,  improve,  and  rep^ur  streets,  sidewalks,  alleys,  squares,  and  other  public  highways  and 
places  within  the  city,  and  to  drain,  sprinkle,  and  light  the  same;  to  remove  all  obstructions 
theretrom;  to  establi^  the  srades  thereof;  to  grade,  pave,  macadamise,  mvel,  and  curb  the 
same  in  whole  or  in  part,  ana  to  construct  sutters,  culverts,  sidewalks,  and  crosswalks  therein 
or  upon  any  part  thereof;  to  cause  to  be  planted,  set  out,  and  cultivated  shade  trees  therein, 
and  generally  to  manage  and  control  all  such  highways  and  places. 

SewerSm 
Fifth — To  establish,  construct,  and  maintain  drains  and  sewers. 

Fhre-engmes. 

Sixth — To  3»rovide  fire-engines,  and  all  other  necessary  or  proper  appaxatos  for  tho  preven- 
tion and  extinguishment  of  fires. 

PoUtax. 

Seventh  —  To  impose  on  and  collect  from  every  ma]«  inhabitant^  between  the  ages  of  twenly-ona 
and  sixtv  years,  an  annual  street  poU  tax,  not  exceeding  two  doUara^  and  no  other  road  poll- 
tax  shall  be  collected  within  the  limits  of  such  ei^;  pniridedf  that  any  member  of  a  volunteer 
fire  company  in  such  city  shall  be  exempt  from  such  tax. 

Dogtaa^ 

Eighth — To  impose  and  collect  an  annual  license,  not  exoeeding  two  dollars,  on  every  dog 
owned  or  harbored  within  the  limits  of  the  city. 

Property  tax. 

JMnth — To  levy  and  collect  annually  a  property  tax,  which  shall  be  apportioned  as  foUowss 
For  the  general  fund,  not  exceeding  sixty  cents  on  each  one  hundred  dollars;  for  street  fund, 
not  exceeding  thirty  cents  on  each  one  hundred  dollars;  for  school  fund,  not  exoeediog  twen^ 
cents  on  each  one  hundred  dollars;  for  sewer  fund,  not  exceeding  ten  cents  on  each  one  hundred 
dollars.  The  levy  for  tii  purposes  for  any  one  year,  for  all  purposes  to  which  such  funds  are 
applicable,  shall  not  exceed  one  dollar  on  each  one  hundred  dollars  of  the  assessed  value  of  all 
real  and  personal  property  within  sudi  city, 

Lieeneea, 

Tenth  —  To  license,  for  purposes  of  regulation  and  revenue,  all  and  every  kind  of  business, 
including  the  sale  of  intoxicating  liquors,  authorized  by  law  and  transacted  or  carried  on  in 
such  city,  and  all  shows,  exhibitions,  and  lawful  games  carried  on  therein;  to  fix  the  rates  of 
Hcense  upon  the  same,  and  to  provide  for  the  collection  of  the  same  by  suit  or  otherwise* 
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EUweuth  —  To  impfOTtt  the  riren  and  straMBs  flowing  tinmig^  ndi  ci^,  or  ad joiaiiig  tiie 
me;  to  widen,  gtraightan,  and  deepen  the  channrin  thereof  and  lemovo  ctbatnictuHis  iSeie- 

froin;«  to  improve  the  water-front  of  the  ci^»  and  to  oonafaaet  and  »»•">*»"■  emhankmenta  and 

other  works  to  protect  anch  ei^  fron  ovaimow* 

MwaapalJmUdhigi. 

Twdflh — To  erect  and  maintaia  bqildingi  for  immiflipal  propoeea 

TVodb  and  oipes. 

ThtrteeniA — To  permit^  under  andi  AeitikliuM  aa  the^  nay  deem  proper,  the  laying  of  rail- 
road tracks,  and  the  nmning  of  cars  drawn  by  hmea,  steam,  electricity,  or  other  power  thereon, 
and  the  laying  of  gas  or  water  pipes  in  the  pablio  streets;  and  to  oonstaroct  and  "»*^"t»^!r,  and 
to  permit  the  constmetioa  ana  mainteoaaea  o^  telegn^^  tdephonoj  and  eleetrie-li^t  linfls 
therein. 

W4srd  tUsitiotL 

Fomrtemlh — In  ita  diMrotioii,  to  diTids  the  ei^,  by  owtinanw^  into  »  ooo.T«nient  nomber  of 
wards,  not  ezoeeding  ^ve^  to  fix  the  boondaries  thereof  and  to  change  the  same  from  time  to 
time;  pronded,  that  no  change  in  the  boondaries  of  any  ward  shsll  be  made  within  sixty  days 
next  before  the  date  of  said  general  mnnicipal  election,  nor  within  twen^  months  after  the 
same  ahall  have  been  estaMished  or  altered.  Whenever  sadi  city  shall  be  so  divided  into 
wants,  the  board  of  trostees  shall  dmignate,  by  ordinance,  the  number  of  trustees  to  be  elected 
from  each  ward,  apportioning  the  same  in  proportion  to  the  nopalatien  of  sach  ward;  uid 
thereafter  the  twtees  so  designated  shall  be  elected  by  the  ^oalined  electors  resident  in  mcfa 
ward,  or  by  the  general  vote  St  the  whole  dty,  as  may  be  designatad  in  such  ordinanoe. 


.^^0eii<4-- To  app<»t  and  remove  snd&  policeaiea  and  other  sobordiBata  ofiioera  as  th^ 
deem  proper,  and  to  fix  their  dnties  and  eon^ensatioB. 

VMaiion  qfcrdmameet. 

Sixteenth — To  impose  finea^  penaltiea^  and  foffettnres  for  any  and  ail  violations  of  ordinanosi^ 
and  for  any  breach  or  violatioQ  of  any  ordinanoe  to  fix  the  penalty  by  fine  or  im^tsonment^  or 
both;  bat  no  sach  fine  shall  etroeed  three  hundred  doDazs,  nor  Uie  term  of  sach  imprisonment 
exceed  three  months. 

Prison  labor. 

Seventeenth — To  canse  all  persons  imprisoned  for  violation  of  any  ordinance  to  labor  on  the 
streets,  or  other  properly  or  works  withm  the  city. 

Firelimite, 
Mghteenth — To  estsblish  fire  limits  with  proper  rqgnUtions. 

Otheracta, 

Hineteenih ^^To  do  and  perform  any  and  all  other  acts  and  things  necessary  and  pnmer  to 
carry  oat  the  provisions  of  this  chanter,  and  to  exact  and  enforce  within  the  linuts  of  sach  city 
all  other  local,  police,  sanitarv,  and  other  ryilations  as  do  not  conflict  wiUi  general  laws. 

8Ea  8.    Section  seven  hnndred  and  sixty-nveof  said  act  is  amended  so  as  to  read  as  follows;— 

JSfnacting  ckaiee,    ■ 

Section  765.  The  enacting  danse  of  all  ordinances  shsll  be  aa  follows:  "The  board  of  trus- 
tees of  the  city  of  ^—  do  ordain  as  foUows."  Every  ordinanoe  shall  be  signed  by  the  presi- 
dent of  the  board  of  trustees,  attested  by  the  derk,  and  published  at  least  once  in  a  newspaper 
pnbliBhed  in  such  city,  or  printed  and  posted  in  at  least  three  public  places  therein.  It  shall 
not  be  necessary  in  any  action,  civil  or  criminal,  to  plead  or  prove  the  oiganiaition  or  existence 
of  such  corporation,  nor  the  passage,  existence,  or  validity  of  any  ordinanoe  thereof;  and  courts 
shall  take  judicial  cognizance  thereof  without  proof. 

Ssa  7.  Section  seven  hundred  and  sixty-six  of  nid  act  is  hereby  amended  so  as  to  read  as 
loUows:— > 

Board  to  antdU  demands. 

Section  76d.  All  demands  against  such  city,  except  as  otherwise  by  law  provided,  shall  be 
presented  to  and  audited  by  the  board  of  trostees,  in  accordance  witii  such  regulations  as  they 
may  by  ordinance  prescribe;  and  upon  the  allowance  of  any  such  demand,  the  president  of  the 
board  shall  draw  a  warrant  upon  tiie  treascrer  for  the  same,  which  warrant  will  be  counter- 
signed by  the  clerk,  and  shalT  specify  for  what  purpose  the  same  is  drawn,  and  out  of  what 
fund  it  is  to  be  paid.. 

Sza  8.  Section  seven  hundred  and  sixty-seven  of  said  act  is  hereby  amended  so  as  to  read 
as  follows:  — 

Inddftednese  not  to  exceed  monejfa  provided. 

Section  767.  The  board  of  trustees  shall  not  create,  andit.  allow,  or  permit  to  accrue  any 
debt  or  liability  in  excess  of  the  available  money  in  the  treasury  that  may  be  l^;ally  appor- 
tioned and  appropriated  for  sach  purposes,  except  in  the  manner  provided  by  law  u>r  incurring 
indebtedness;  provided^  that  any  city  durinff  the  first  year  of  its  existence  undier  this  act  may 
incur  snch  indebtedness  or  liability  as  may  be  necessary,  not  exceeding  in  all  the  income  and 
revenue  provided  for  it  for  snch  year;  nor  shall  any  warrant  be  drawn,  or  evidence  of  indebt- 
edness be  issaed,  unless  there  be  at  the  time  sufficient  money  in  the  treasury  legally  applicable 
to  the  payment  of  the  same,  except  aa  hereinbefore  provided. 

Sec.  9.  Section  seven  hundred  and  sixty-nine  of  said  act  is  hereby  amended  so  as  to  read  as 
foUows:  — 
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section  789.  The  violatioii  of  any  ordinance  of  snch  city  shall  be  deemed  a  misdemeanor, 
and  may  be  prosecnted  in  tiie  name  of  the  people  of  the  state  of  CaHfomia.  Any  person  sen- 
tenced to  imprisonment  for  the  violation  of  any  ordinance  may  be  imprisoned  in  the  city  jail, 
or,  if  the  board  of  trustees  shall  by  ordinance  so  prescribe,  in  the  county  jail  of  ^e  connty 
in  which  snch  city  may  be  situated;  in  which  case  the  expense  of  such  imprisonment  shall  be 
a  charge  in  favor  of  snch  conntv  aeainst  such  city. 

Ssa  10.  Section  seven  hundred  and  seventy-three  of  said  act  is  hereby  amended  so  as  to 
read  as  follows: — 

City  tax  levy. 

Section  773.  The  board  of  trustees  shall  have  the  power,  and  it  shall  be  their  duty,  to  pro* 
vide  by  ordinance  a  system  for  the  assessment^  le^y»  and  collection  of  all  city  taxes  not  incon- 
sistent with  tiie  provisions  of  this  chapter,  which  system  shall  conform,  as  nearly  as  the 
eircnmstanoes  of  the  case  may  permit,  to  the  provisions  of  the  laws  of  this  state  in  reference 
to  assessment^  lovy*  and  collection  of  state  and  county  taxes,  except  as  to  the  time  for  such  as- 
sessment, levy,  and  collection,  and  except  as  to  the  gmcers  by  whom  such  duties  are  to  be  per- 
formed. All  taxes  shall  be  collected  by  the  marshal  or  treasurer,  as  may  be  determined  by  the 
board  of  trustees  by  ordinance.  All  laxes  assessed,  together  with  any  percentage  imposed  for 
delinquency  and  the  costs  of  collection,  shall  constitute  liens  on  the  property  assessed;  eveiy 
tax  upon  tiie  personal  property  shall  be  a  lien  upon  the  real  property  of  the  owner  thereof. 
The  hens  provided  for  in  this  section  shall  attach  as  of  the  first  Monday  in  March  in  each  year, 
and  may  be  enforced  by  a  sale  of  the  real  property  affected,  and  the  execution  and  delivenr  of 
all  neceasary  certificates  and  deeds  therefor,  under  such  regulations  as  may  be  prescribed  bv 
ordinance,  or  by  action  in  any  court  of  competent  jurisdiction  to  foredoee  such  liens;  pirc/mdeat 
that  any  property  sold  for  such  taxes  shall  be  subject  to  redemption  within  the  time  and  in  the 
manner  and  npon  the  terms  provided  or  that  may  hereafter  be  provided  by  law  for  the  redemp- 
tion of  property  sold  for  state  taxes.  All  deeds  made  upon  any  aale  of  property  for  taxes  or 
special  assessments  under  the  provisioos  of  this  chapter  shall  have  the  same  force  and  effect  in 
evidenoe  as  is  or  may  hereafter  be  provided  by  law  tor  deeds  for  property  sold  for  non-payment 
of  state  taxes. 

Ssa  11.  Section  seven  hundred  and  seventy-eight  of  said  act  is  hereby  amended  ao  as  to 
read  as  follows:  — 

Pmoen  €f  vrtridefd. 

Section  778.  The  president  of  the  board  of  trustees  shall  preside  over  all  meetings  of  the 
board  at  which  he  is  present.  In  hia  absence  a  president  pro  tern,  may  be  chosen.  The  presi* 
dent,  and  in  his  absence  the  president  pro  tern.,  shall  sign  all  warrants  drawn  on  the  city  treas- 
urer, and,  unless  otherwise  provided  by  said  board,  shaU  sign  all  written  contracts  entered  into 
by  said  city,  aa  such  president  or  president  pro  tem.  The  authority  and  power  of  the  presi- 
dent pro  teuL  shaU  continue  only  during  the  day  on  which  he  is  choeen.  The  president  and 
president  pro  tem.  shall  have  power  to  administer  oaths  and  afi&rmations,  and  take  affidavits  and 
certify  the  same  under  their  lumds.  The  president  or  nresident  pro  texn.  shall  sisn  all  convey- 
ances made  by  said  city,  and  all  instruments  which  snail  require  the  seal  of  the  city.  The 
president  is  authorized  to  acknowledge  the  execution  of  all  instruments  executed  by  said  cLtf 
that  re<]^uire  to  be  acknowledged.  I&  shall  have  power  to  administer  oaths  and  affirmations 
concemmg  any  demand  upon  the  treasury,  and  m  all  matters  relating  to  the  duties  of  the 
board  of  trustees,  and  to  witnesses  examined  in  any  investigation  had  by  said  board,  or  by  any 
committee  thereof  duly  authorized  to  make  such  investigation.  Said  president  may  issue  sub- 
poenas under  his  hand  and  the  seal  of  such  city,  attested  by  the  city  clerk,  to  compel  the 
attendance  of  witnesses  before  such  board  of  trustees  or  committee  thereof. 

Sbo.  12.    Section  seven  hundred  and  eighty-six  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 
Treagurer, 

Section  786.  It  shall  be  the  duty  of  the  treasurer  to  receive  and  safely  keep  all  moneys 
which  shall  corae  into  his  hands  as  cily  treasurer,  for  aU  of  which  he  shall  give  duplicate  receipts, 
one  of  which  shall  be  filed  with  the  cit^  clerk.  He  shall  pay  out  said  money  on  warrants  signed 
by  the  proper  officers,  and  not  otherwise,  except  interest  coupons  on  bonds.  He  shaU  make 
quarterly  settiements  with  the  city  clerk.  He  shall  collect  all  taxes  levied  by  the  board  of 
trustees,  if  so  Required  by  ordinance. 

8£a  13.  Section  seven  hundred  and  eighty-eight  of  said  act  is  hereby  amended  so  as  to 
read  as  follows:  — 

Oittf  derk,  duUea  of. 

Section  788.  It  shall  be  the  duty  of  the  city  clerk  to  keep  a  full  and  true  record  of  all  the 
proceedings  of  the  board  of  trustees  and  of  the  board  of  equalization.  The  proceedings  of  the 
board  of  trustees  shall  be  kept  in  a  book,  marked  "Records  of  the  Board  of  Trustees.'*  The 
proceedings  of  the  board  of  equalization  shall  be  kept  in  a  separate  book,  marked  *'  Records  of 
the  Board  of  EquaUzation."  He  shall  keep  a  book,  which  shall  be  marked  "Citv  Accounts," 
in  which  shall  be  entered  as  a  credit  aU  moneys  received  by  the  city  for  licenses,  the  amount  of 
anv  tax  when  levied,  and  all  otiier  moneys  received;  and  in  which  shall  be  entered  upon  the 
debtor  side  all  commissions  deducted,  and  all  warrants  drawn  on  the  treasury.  He  snail  also 
keep  a  book,  marked  "Marshal's  Account,"  in  which  he  shall  charge  the  city  marshal  with  all 
the  tax  lists,  if  any,  delivered  to  him,  and  all  licenses  delivered  to  him.  He  shall  credit  the 
marshal  with  the  delinquent  lists  returned  by  him.  He  shall  also  keep  a  book,  marked 
"Treasurer's  Account,"  in  which  he  shall  keep  a  inll  account  of  the  transactions  of  the  city  with 
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the  treaflorer.  He  shall  also  keep  a  book,  marked  "City  Licenses,"  in  which  ho  shall  enter  all 
licenses  delivered  by  him  to  the  marshal,  and  the  amoant  thereof.  He  shall  also  keep  a  book, 
marked  "  City  Ordinances,"  into  which  he  shall  copy  all  city  ordinances,  with  his  certificate 
annexed  to  said  copy,  stating  the  foregoing  ordinance  is  a  true  and  correct  copy  of  an  ordinance 
of  such  citg^,  and  ginng  the  number  and  title  of  said  ordinance,  and  stating  that  the  same  has 
been  published  or  posted  according  to  law.  Said  record  copy,  with  said  certificate,  or  the 
original  ordinance,  shall  be  prima  facie  evidence  of  the  contents  of  the  ordinanoe  and  of  the 
due  passage  and  publication  of  the  same,  and  shall  be  admissible  as  such  evidence  in  any  court 
or  proceeding.  Said  records  shall  not  be  filed  in  any  case,  but  shall  be  returned  to  the  custody 
of  the  city  derk.  Kothinff  herein  contained  shall  oe  oonstmed  to  prevent  the  proof  of  the 
passage  and  publication  of  ordinances  in  the  usual  way.  Each  of  the  foregoing  books,  except 
the  records  of  the  board  of  trustees  and  the  board  of  equalization,  shall  have  a  general  index, 
sufficiently  comprehensive  to  enable  a  person  readily  to  ascertain  matters  contained  therein. 
The  city  clerk  shall  also  keep  a  book,  marked  "Demands  and  Warrants,**  in  which  he  shall 
note  every  demand  ajs^ainst  the  city,  and  file  the  same.  Ho  shall  state  therein,  under  the  note 
ef  the  demands,  the  mial  disposition  made  of  the  same;  and  if  the  same  is  allowed  and  a  war- 
rant is  drawn,  he  shall  also  state  tiie  number  of  the  warranti  with  sufficient  dates.  This  book 
shall  contain  an  index,  in  which  referenoe  shall  be  made  to  each  demand.  Upon  the  comple- 
tion of  the  assessment  roU  for  any  of  the  taxes  of  the  city,  and  levying  of  the  tax  thereon,  the 
dty  derk  shall  apportion  the  taxes  upon  such  assessment  rdl,  and  shul  deliver  it  to  the  officer 
charged  with  the  duty  of  collecting  taaes.  It  shall  not  be  necessary  to  make  a  duplicate  assess- 
ment rolL  He  may  appoint  a  deputy,  for  whose  acts  he  and  his  bondsmen  shall  be  responsible; 
and  he  and  his  deputy  shaU  have  power  to  administer  oaths  and  affirmations,  to  take  affidavits 
and  depositions  to  be  used  in  any  court  or  proceeding  in  the  state,  and  to  oeitif y  the  same.  He 
and  his  deputy  shall  take  all  neoessarv  affidavits  to  demands  against  the  dty,  and  certify  the 
same  without  diarge.  He  shall  be  the  custodian  of  the  seal  St  such  dty.  He  shall  make  a 
quarterly  statement^  m  writing,  showing  the  recdpts  and  expenditures  of  the  dty  for  the 
preceding  quarter,  and  the  amount  remaming  in  the  treasury.  He  shall,  at  the  end  of  every 
fiscal  year,  make  a  full  and  detailed  statement  of  the  receipts  and  expenditures  of  the  preceding 
year,  and  a  fnU  statement  of  the  financial  condition  of  the  affiiirs  of  the  city,  which  shall  be 
published.  He  shall  perform  such  other  services  as  this  act  and  the  ordinances  of  the  board  of 
trustees  sbaU  require. 

Sxo.  14.  Section  seven  hundred  and  ei^ty-nine  of  said  act  is  hereby  amended  so  as  to  read 
as  follows:— 

CitycUtomey, 

Section  789.  It  shall  be  the  duty  of  the  cit^  attorney  so  advise  the  dty  authorities  and 
officers  in  all  legal  matters  pertaining  to  the  business  of  said  dty,  and  to  render  such  other 
services  in  the  Ime  of  his  profession  as  may  be  required  of  him  by  the  board  of  trustees. 

Seo.  15.  Section  seven  hundred  and  ninety  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 

Police  department  under  control  ofcUy  marsftaL 

Section  790.  The  department  of  police  of  said  dty  shall  be  under  the  direction  and  control 
of  the  city  marshal,  who  shall  have  all  the  powers  of  a  police-offioer;  and  for  the  suppression 
of  any  riot,  public  tumult,  disturbance  of  the  peace,  or  resistance  against  the  laws  or  public 
authorities  in  the  lawful  exercise  of  thdr  functions,  he  shall  have  the  powers  that  are  now  or 
may  hereafter  be  conferred  upon  sheriffii  by  the  laws  of  the  state,  and  snail,  in  all  respects,  bo 
entitled  to  the  same  protection;  and  his  lawful  orders  shall  be  promptly  executed  bv  aeputies, 
police-officers,  and  watchmen  in  said  dty,  and  every  dtisen  shall  also  lend  him  aid,  when  re- 
quired, for  the  arrest  of  ofifenders  and  maintenance  of  publio  order.  He  shall  and  is  hereby 
authorized  to  execute  and  return  all  process  issued  and  directed  to  him  by  any  legal  authority. 
He  shall  collect  all  taxes  levied  by  the  board  of  trustees,  if  so  required  by  ordinance,  except  sm 
is  herein  provided.  He  shall,  at  the  expiration  of  any  month,  pay  to  the  dtv  treasurer  all 
taxes  and  other  funds  of  said  city  collected  by  him  during  said  month.  He  shall,  upon  pay- 
ment of  the  money,  file  with  the  treasurer  an  affidavit^  stating  that  the  money  so  paid  is  all 
the  funds  that  he  has  collected  or  received  during  the  prececung  month.  He  shall,  upon  the 
recdi|t  of  any  tax  list,  give  his  receipt  for  the  same  to  tne  city  clerk,  and  shall,  upon  deposit- 
ing with  the  dty  clerk  tne  delinquent  tax  list,  take  his  recdpt  therefor.  He  shall  nave  charge 
of  the  city  prison  and  prisoners,  and  of  any  diain-gang  that  may  be  established  by  the  board 
of  trustees.  He  may  appoint,  subject  to  the  approval  of  the  board  of  trustees,  to  hold  office 
only  during  the  pleasure  of  the  board,  one  or  more  deputies^  for  whose  acts  tie  and  his  bondsmen 
shall  be  responsible.  He  may  also,  with  the  concurrence  of  the  prendent  of  the  board  of 
trustees,  when  the  same  may  be  by  them  deemed  necessary  for  the  preservation  of  publio  order, 
appoint  additional  policemen,  who  shall  discharge  the  duties  assigned  them  for  one  day  only. 
He  shall  perform  such  other  services  as  this  act  and  the  ordinances  of  the  board  of  trustees 
shall  require,  and  shall  recdve  suc^  compensation  as  shall  be  fixed  by  ordinance. 

Sso.  16.  Section  seven  hundred  and  sixty-eight  of  said  act  is  hereby  amended  so  as  to  read 
as  follows: — 

Incurring  qf  indebtednesB  to  bededdedat  aneleetion. 

Section  768.  If  at  any  time  the  board  of  trustees  shaU  deem  it  necessarv  to  incur  anv  in- 
debtedness in  excess  of  the  money  in  the  treasury  applicable  to  the  purposes  for  whidh  such  in- 
debtedness is  to  be  incurred,  tiiey  shall  give  notice  of  a  special  dection  by  the  qualified  doctors 
of  the  city,  to  be  hdd  to  determme  whether  such  indebtedness  shall  be  incurred.  Such  notice 
shall  specify  the  amount  of  indebtedness  proposed  to  be  incurred,  the  purpose  or  purposes  (if 
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the  qnestion  of  indebtedness  for  more  than  one  purpose  be  proposed)  of  the  same,  and  the  unoiint 
of  money  necessary  to  be  raised  annually  b^  taxation  for  an  mterest  and  sinking  fnnd  for  each 
purpose,  as  hereinafter  provided.  Such  notice  shall  be  pablished  for  at  least  two  weeks  in  some 
newspaper  published  and  circulated  in  such  city;  and  no  other  question  or  matter  shall  be  sub- 
mitted to  the  electors  at  such  election.  If,  upon  a  canvass  of  the  votes  cast  at  such  election,  it 
appears  that  not  less  than  two  thirds  of  aU  the  qualified  electors  votins  at  such  election,  or 
if  more  than  one  proposition  is  submitted,  voting  on  such  proposition,  shall  have  voted  in  favor 
of  incurring  such  indebtedness,  it  shall  be  the  duty  of  the  ootaed  of  trustees  to  pass  an  ordinance 
providing  U>r  the  work  of  creating  such  indebtedness  and  of  paying  the  same;  and  in  such  ordi- 
nance provision  shall  be  made  for  the  levy  and  collection  of  an  annual  tax  upon  all  the  real  and 
Sersonal  property  subject  to  taxation  within  such  city,  sufficient  to  pay  the  mterest  on  such  in- 
ebtedness  as  it  faUs  due;  and  also  to  constitute  a  smking  fund  for  the  payment  of  the  princi- 
pal thereof  within  a  period  of  not  more  than  twenty  years  from  the  time  of  contracting  the 
same.  It  shall  be  the  duty  of  the  board  ol  trustees  in  each  year  thereafter,  at  the  time  at 
which  other  taxes  are  levied,  to  levy  a  tax  sufficient  for  such  purposes  in  addition  to  the  taxes 
by  this  chapter  authorised  to  be  levied.  Such  tax,  when  collected,  shall  be  kept  in  the  treas- 
ury as  a  separate  fund,  or  funded  if  indebtedness  be  incurred  for  different  purposes,  to  be  in- 
vioUtUy  appropriated  to  tiie  payment  of  the  principal  and  interest  of  such  indebtedness. 
8io.  17.    This  act  shall  take  effect  immediately. 
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An  Act  to  ttiaJbUth  a  unffcrm  system  qfoomOy  atnd  townMp  govemmadi. 

r Approved  March  14, 1888;  1888, 299.  J 

Ccuntka  a$  now  organized  or  may  be  created  are  bodies  politic. 

Section  1.  The  several  conn  ties  of  this  state  as  they  now  exist,  and  snch  other  ooonties  aa 
may  be  hereafter  organised  according  to  law,  are  bodies  corporate  and  politic,  and  as  snch  have 
the  poMrera  specified  in  this  act^  and  snch  other  powers  as  are  neoeesarify  implied. 

PotoerSf  how  exercised. 

SEa  2.  Its  powers  can  only  be  exercised  by  the  boaxd  of  snpervisors,  or  by  agenta  and  offi- 
oers  acting  under  their  authority,  or  authority  of  law. 

Home. 

Ssa  3.  The  name  of  a  county  desijsnated  in  the  law  creating  it  is  its  corporate  name,  and  it 
must  be  designated  thereby  in  all  actions  and  proceedings  touching  its  corporate  rights,  prop* 
erty,  and  duties. 

JPowers. 
Sbo.  4.    It  haa  power,  — 

1.  To  sue  and  be  sued; 

2.  To  purchase  and  hold  land  within  ita  limits; 

3*  To  make  auch  contracts  and  purchase  and  hold  such  personal  property  aa  may  be  neoesaaiy 
to  tiie  exercise  of  its  powers; 

4.  To  manage  and  dispose  of  its  property  aa  the  interesta  of  its  inhahitante  may  require; 

6.  To  levy  and  collect  such  tazea  for  purpoeea  under  its  exclusive  jurisdietion  aa  are  author- 
iaed  by  law. 

Mestrietions, 

Sia  6.  No  oounty  ahall,  in  any  manner,  cive  or  loan  its  credit  to^  or  in  aid  o^  any  penon 
or  corporation.    No  county  shall  incur  any  indebtedness  or  liability,  in  any  manner  or  for  any 

Surpose,  exoeeding  in  any  year  the  income  and  revenue  provided  for  it  for  snch  year,  without 
tie  assent  of  two  thirds  of  the  qualified  electors  thereof,  voting  at  an  election  to  be  held  for 
that  purpose,  nor  unless  before  or  at  the  time  of  incurrinff  such  mdebtedness  provision  ahall  be 
made  for  the  collection  of  an  annual  tax  sufficient  to  pay  uie  interest  on  such  mdebtedness  aa  it 
falls  due,  and  also  to  constitute  a  sinking  fund  for  the  payment  of  the  principal  thereof  within 
twenty  years  from  the  time  of  contracting  tiie  same.  Any  indebtedness  or  ItabUity  incuned 
contrary  to  this  provision  shall  be  void. 

Oeriaim  contracts  void. 

Sbc.  G.  AU  contracta.  authoriitions,  allowances,  payments,  and  liabilities  to  pay,  made  or 
attempted  to  be  made  in  violation  of  this  act,  ahall  be  absolutely  void,  and  shall  never  be  the 
foundation  or  basis  of  a  claim  asainst  the  treasuiy  of  andi  county.  And  all  officers  of  said 
county  are  charged  with  notice  of  the  condition  of  the  treasury  of  said  county,  and  the  extent 
of  the  eUima  against  the  same. 

8ia  7.  All  supervisors,  and  any  other  offieer,  anOiarinu^  or  aiding  to  antkoriae^  or  aodii- 
tns  or  allowing,  any  claim  or  demand  upon  or  againat  aaid  treasury,  or  any  fund  thereof  in 
violation  of  any  of  the  proviakna  of  thia  act,  sliall  be  Uahle  in  person,  and  upon  their  aereral 
official  bonds,  to  the  person  or  penona  damaged  bf  such  illcigal  anUioriiation,  to  the  extent  cC 
his  loss  by  reason  of  tbe  non-payment  <tf  hie  or  their  daini. 

Dmtif  i^dislriet  aiiormg. 

Sia  8w  Hereafter,  whenever  any  board  of  anperviaute  ahall,  without  antiiottty  of  law,  order 
any  money  paid  aa  a  aalaiy,  Isa^  or  lor  any  ottier  puipoaaa,  and  auch  money  aliaU  have  been 
actaally  paid,  or  whenever  any  other  county  officer  haa  drawn  any  warrant  or  wanranta  in  his 
ciwn  favor,  or  in  favor  of  any  other  person,  without  bang  anthoriasd  thereto  by  tiie  board  of 
•upervinrs,  or  by  the  law,  and  tlM  aame  ahaU  have  been  paid,  the  distriet  attomey  of  audi 
county  ia  hereby  empowered,  and  it  ia  hereby  made  hie  duty,  to  institute  aait  in  tiie  name  c£ 
the  county,  againat  such  peieon  or  p<genn%  to  recover  tiie  money  eo  paid,  and  twenty  per  cent 
daBMKSS  for  ttie  use  thereof;  and  no  order  d  tte  board  of  eupettiauta  thereior  ahaU  be  neeea 
aaiv  to  maintain  auch  asdt;  emd  prmmdsd  Jwr^^er^  that  when  tiie  money  haa  not  been  paid  on 
■Ml  order  or  waRanl%  it  is  beraqr  made  tiie  duty  of  the  dirtriet  attenMjT  of  auch  county, 
npen  receiving  noliee  ttcreo(  to  commence  suit  in  the  aame  of  tiie  connty  tor  leahaiaif  the 
pitynent  of  ^  auMb  and  no  erdar  of  the  boaid  of  sapsrviBQn  ahaU  be  naoamiy  in  crdsr  ta 
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IHtt^  qf  awperior  jvdae. 

Saa  9.  It  shall  oe  the  dntyof  the  eaperior  jndge  of  each  and  every  coanty,  whenever  a 
ffnmd  JQiy  is  impaneled,  to  call  their  attention  to  the  provisions  of  the  foregoing  sections,  and 
to  instxuct  them  to  ascertain,  by  careful  and  diligent  investigation,  whether  the  provisions  of 
■aid  sections  have  been  complied  with,  and  to  specially  note  t£e  resolt  of  such  investigation  in 
their  report. 

Dutff  ofaecretartf  ofetaU. 

Ssa  10.  The  secretaty  of  state  shall,  within  ninety  days  after  the  passage  of  this  act,  cer- 
tify to  the  county  clerk  of  each  of  the  counties  in  the  state  the  population  of  such  county,  as 
determined  by  the  United  States  census  taken  in  the  year  eighteen  hundred  and  eighty,  and 
thereafter,  whenever  a  new  census  is  taken,  shall,  as  soon  as  the  same  shall  be  offici^ly  ascer- 
tained by  him,  certify  to  each  of  such  clerks  the  population  of  such  county,  as  determined  by 
such  new  census,  and  on  the  even-numbered  vears  tnereafter  the  several  counties  are,  by  oper- 
ation of  law,  classified  thereunder;  but  such  classification  shall  not  operate  to  chance  the 
government  of  the  county  then  in  existence  until  the  first  Monday  after  the  first  day  of  Jan- 
uary next  succeeding,  except  that  the  board  of  supervisors  shall  provide  for  tiie  election  of 
officers  and  such  other  matters  as  shall  be  necessary  to  put  the  county  government  in  operation 
on  the  said  first  Monday  after  the  first  day  of  January,  in  accordance  with  the  new  classifica- 
tion. 
County  seott. 

SEa  11.  The  county  seats  of  the  respective  counties  of  this  state,  as  now  fixed  by  law,  are 
hereby  recognized  as  and  declared  to  be  the  county  seats  of  the  respective  counties.  Ko  oounty 
seat  shall  be  removed  unless  two  thirds  of  the  qualified  electors  of  the  county,  voting  on  the 
proposition  at  a  general  election,  shall  vote  in  favor  of  such  removal. 

Ccunty  teoEty  how  removed, 

Ssa  12.  Whenever  there  shall  be  presented  to  the  board  of  supervisors  of  anjr  county  a 
petition  signed  by  the  qualified  electors  of  such  county,  in  number  equal  to  a  majority  of  the 
votes  cast  at  the  precedmg  general  election,  praying  for  the  submission  of  the  question  of  the 
removal  of  the  county  seat  of  such  county,  it  shall  be  the  duty  of  the  board  of  supervisors,  by 
due  proclamation,  to  submit  the  question  of  such  removal  of  the  county  seat  at  the  next  gen- 
eral election  to  the  qualified  electors  of  such  county.  The  election  shall  be  conducted  and  the 
returns  canvassed  in  all  respects  as  provided  by  law  for  the  conducting  general  elections  and 
canvassing  the  returns  thereof;  but  a  proposition  of  removal  of  a  county  seat  shall  not  be  sub- 
mitted in  the  same  county  more  than  once  in  four  years. 

--      ,  .  BOikRDB  OT  8UFEKV1HOBS. 

Number  qfmenn^ors, 

Ssa  13.  Each  county  must  have  a  board  of  supervisors,  consisting  of  five  members. 
lAmendment  approved  March  16,  1889;  Statufea  and  AmendmefUa  1889,  £3^.1 

QuaUfieatkmB, 

Sec.  li.  Each  member  of  the  board  of  supervisors  must  be  an  elector  of  the  district  which 
he  represents,  and  must  have  been  such  for  at  least  one  year  immediately  preceding  his  elec- 
tion, and  shall  be  elected  by  sudi  district,  and  not  at  large. 

Election  and  claaei/ication. 

Sec.  15.  At  the  general  election  to  be  held  in  the  year  eifl^teen  hundred  and  eiffhty-f our, 
a  full  board  of  supervisors  must  be  chosen  in  each  county.  They  shall  so  classify  themselves 
by  lot  that  three  of  them  shall  hold  office  for  four  years,  and  two  of  tfiem  for  two  years.  The 
supervisors  elected  at  the  seneral  ejection  in  eighteen  hundred  and  eigh^-six,  ana  every  two 
years  thereafter,  shall  hold  office  for  four  years.  Thej  shall  take  their  office  on  the  first  Mon- 
day after  the  first  day  of  January  after  tiieir  eleotion. 

Dietrkiing. 

Sec.  16.  The  board  of  supervisors  may,  by  a  two-thirds  vote  of  the  members  of  said 
board,  change  the  boundaries  of  any  or  all  of  the  supervisor  districts  of  a  county;  provufoi,  . 
however,  that  said  districts  shall  be  kept  as  nearly  equal  in  population  as  may  be;  ana  provided 
further,  however,  that  the  boundaries  of  no  supervisor  district  shall  at  any  time  be  changed  in 
such  a  manner  as  to  affect  the  term  of  office  of  any  supervisor  who  has  been  elected,  and  whose 
term  of  office  for  which  be  has  been  elected  has  not  expired;  and  provided  further,  that  no 
change  in  the  boundaries  of  any  supervisor  district  shall  be  made  wit&in  the  ninety  days  next 
preceding  a  general  election.  [Amendmimt  approved  March  16, 1889;  Statutes  and  AmendmmUB 
1889,  m.] 

Oovemor  to  opppint  to  fill  vaeamcy, 
Saa  17.    Whenever  a  vacancy  occurs  in  the  board  of  supervisors  of  a  oonnly,  the  governor 
VI  the  vacancy  by  appointment^  and  the  appointee  shall  hold  the  offioe  until  the  election 

Enalification  of  his  successor,  as  hereinafter  provided.  Whenever  a  vacancy  ooours  in  the 
of  supervisors  of  a  oounty,  the  board  shall  order  a  special  election  to  be  held  in  said  dis- 
trict, on  the  fifth  Tuesday  i^ter  the  vacancy  occurs,  for  the  eleotion  of  a  supervisor  for  the 
unexpired  term,  unless  a  general  election  shall  be  held  within  ninety  days  after  the  vacancv 
oeours;  and  in  such  case,  tiie  eleotion  of  a  supervisor  Ahall  be  held  at  uie  general  election  to  fill 
the  vacancy  for  the  unexpired  term.  [AmondiwiA  approved  March  17,  1887;  Statutes  and 
Amendments  1887, 178.} 

Ohairma$L 
Sao.  18.    The  supervisors  sbaU  elect  a  chairman,  who  must  preside  at  all  meetings  of  the 

191 


§f  1^25  COUNTY  GOVERNMENTS. 

board,  and  in  case  of  his  absence  or  inability  to  act,  the  members  ]^resent  most,  b^  an  order 
entered  on  their  records,  select  one  of  their  number  to  act  as  chairman  tempcoraziW.  Any 
member  of  the  board  may  administer  oaths  to  any  person  when  necessary  in  tne  performance 
of  their  official  duties.  Not  less  than  three  members  shall  constitute  a  quorum  for  the  trans- 
action of  business,  but  no  act  of  tiie  board  shall  be  valid  or  binding  unless  three  members  con- 
cur therein. 

County  elerh  and  ehaimiaiL 

Sio.  19.  The  county  clerk  is  ez  officio  derk  of  the  board  of  supenrison.  Thareoords  and 
minutes  of  the  board  must  be  signed  by  the  chairman  and  the  derk. 

Duty  qf  derk. 
Ssa  20.    The  derk  of  the  board  must,  — 

1.  Record  all  the  proceedings  of  the  board; 

2.  Make  full  entries  of  aU  their  resolutions  and  dedaions  on  all  questions  conoeming  the  rais- 
ing of  money  for  and  the  allowance  of  accounts  against  the  county; 

3.  Record  the  vote  of  each  member  on  any  question  upon  which  there  is  a  division,  or  at  the 
request  of  any  member  present; 

4.  Immediately  after  the  adjournment  of  each  meeting  of  the  board,  prepare  and  certify 
duplicate  lists  of  all  claims  aUowed  and  orders  made  for  the  payment  of  money,  giving  the 
name  of  the  claioiant  or  payee  named  in  the  claim  or  order,  the  amount  and  date  of  each  daim 
or  order,  and  the  date  of  the  allowance  thereof,  which  said  lists  shall  be  countersigned  by 
the  chairman  of  the  board,  and  thereafter  said  clerk  shall  deliver  to  and  leave  with  the  auditor 
one  of  said  lists,  and  shall  deliver  to  and  leave  with  the  treasurer  the  other  list; 

6.  File  and  prei>erve  the  reports  of  tiie  county  treasurer  of  the  receipts  and  disbursements  of 
the  county; 

6.  Preserve  and  file  all  accounts  acted  upon  by  the  board; 

7.  Preserve  and  file  all  petitions  and  applications  for  franchises,  and  record  the  action  of  the 
board  thereon; 

8.  Authenticate,  with  the  signature  and  seal  of  the  board,  the  proceedings  of  the  board  when- 
ever the  same  shall  be  ordered  published; 

9.  Authenticate,  with  his  signature  and  the  seal  of  the  board,  all  ordinances  or  laws  passed 
by  the  board,  and  to  record  the  same  at  length  in  the  ordinance-book; 

10.  Record  all  orders  levying  taxes;  and, 

11.  Perform  all  other  duties  required  by  law,  or  any  rule  or  order  of  the  board. 

DtUy  qf  board. 
Ssa  21.  The  board  must  cause  to  be  kept,  — 

1.  A  minute-book,  in  which  must  be  recorded  all  orders  and  decisions  made  by  them,  and  the 
daily  proceedings  had  at  all  regular  and  special  meetings; 

2.  An  allowance-book,  in  which  must  be  recorded  alTordeni  for  the  allowance  of  money  from 
the  county  treasury,  to  whom  made,  and  on  what  account,  dating,  numbering,  and  indexing 
the  same  through  each  year; 

3.  A  road-book,  containing  all  proceedings  and  adjudications  relating  to  the  establishment, 
maintenance,  change,  and  discontinuance  ofroads  and  road  districts; 

4.  A  franchise-book,  containing  all  franduses  granted  by  them,  for  what  purpose,  the  length 
of  time,  and  to  whom  granted,  the  amount  of  bond  and  license  tax  required; 

5.  A  warrant-book,  to  be  kept  by  the  county  auditor,  in  which  must  be  entered,  in  the  order 
of  drawing,  all  warrants  drawn  on  the  treasury,  with  their  number  and  reference  to  the  order 
on  the  minute-book,  with  the  dbate,  amount,  on  what  account,  and  name  of  payee; 

6.  An  ordinance-book,  m  which  must  be  entered  all  ordinances  or  laws  duly  passed  by  the 
board. 

Senior  meetings. 

SEa  22.  The  board  of  supervisors  must  by  ordinance  provide  for  the  hdding  of  regular 
meetings  of  the  board  at  their  respective  county  seats. 

Special  meeUngs. 

Seo.  23.  If  at  any  time  the  business  of  the  county  requires  a  meeting  of  the  board,  a  special 
meeting  may  be  ordered  by  a  majority  of  the  board.  The  order  must  be  signed  bv  the  members 
calling  such  meeting,  and  must  be  entered  in  the  minutes  of  the  board.  Five  oays'  notice  of 
such  meetiug  must  be  given  by  the  derk  to  the  members  not  joining  in  the  order.  The  order 
must  specify  the  business  to  lie  transacted  at  such  special  meeting,  and  none  other  than  that 
specified  must  be  transacted  at  such  special  meeting. 

AU  meeUngt  must  he  fnAUc 

SEa  24.  All  meetings  of  the  board  must  be  public,  and  the  books,  records,  and  acoonnta 
must  be  kept  at  the  office  of  the  derk,  open  at  all  times  for  public  inspection,  free  of  charge. 

OJENXBAL  PEB3CAKENT  POWEBS  OT  BOABJX 

Powere. 

SEa  25.    The  boards  of  supervisors  in  their  respective  counties  have  jurisdictioiL  and  pow«r» 
under  such  limitations  and  restrictions  as  are  prescribed  by  ]kw, — 
Stmerviee  conduct  qf  offieere. 

1.  To  supervise  the  official  conduct  of  all  county  officers,  and  officers  of  all  districts  and  other 
■ubdiviBions  of  the  county  charged  with  the  assessing,  collecting,  safe-keeping,  management,  or 
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disbursement  of  the  public  revenues;  see  that  they  faithfully  perform  fheir  duties,  direct 
proaecutiona  for  delinquencies,  and  when  necessary  require  them  to  renew  their  official  bonds, 
make  reports,  and  present  their  books  and  accounts  for  inspection.  * 

Divide  counhf. 

2.  To  divide  the  counties  into  townships,  election,  school,  road,  supervisor,  sanitary,  and 
other  districts  required  by  law,  change  the  same,  and  create  others,  as  convenience  requires. 

JSlection  predneia.      s 

3.  To  establish,  abolish,  and  change  election  precincts,  and  to  appoint  inspectors  and  judges 
of  election,  canvass  all  election  returns,  declare  the  result,  and  order  the  county  clerk  to  issue 
certificates  thereof;  but  no  election  precinct  shall  be  established  or  sbolished,  or  the  boundaries 
of  any  precinct  changed,  within  thirty  days  prior  to  any  election. 

PvbUc  ro(zds. 

4.  To  lay  out,  maintain,  control,  erect,  and  manase  public  roads,  turnpikes,  ferries,  and 
bridges  within  the  county,  and  to  grant  franchises  and  licenses  to  collect  tolls  thereon;  ttrcnnded, 
where  the  cost  of  the  erection  of  any  bridge  exceeds  the  sum  of  five  hundred  dollars,  they  must 
advertise  for  bids,  together  with  plans,  specifications,  strain-sheets,  and  working  details  thereof, 
and  shall  let  the  contract  therefor  upon  the  plans  adopted  by  them,  which  shiJl  be  attached  to 
and  made  a  part  of  such  contract.  And  the  person  or  corporation  whose  plans  are  adopted  and 
to  whom  the  contract  is  awarded  shall  be  required  to  execute  a  bond,  to  be  approved  by  said 
board,  for  the  faithful  performance  of  such  contract;  providedf  that  the  road  overseers  in  their 
respective  districts  shall  employ  all  labor  required,  and  direct  the  conduct  of  work  of  any  kind 
done  upon  any  and  all  public  roads. 

IndigerU  sick  and  poor. 

5.  To  provide  for  the  care  and  maintenance  of  the  indigent  sick,  or  the  otherwise  dependent 
poor  of  tae  county;  erect,  officer,  and  maintain  hospitalB  and  poor-houses,  in  their  discretion, 
therefor,  or  otherwise  provide  for  the  same;  and  for  such  purposes  to  levy  the  necessary  prop- 
erty or  poll  tax,  or  botn,  therefor;  provided,  the  board  of  supervisors  shall  appoint  (not  let  to 
the  lowest  bidder)  some  suitable  person  or  persons  to  take  care  of  and  maintain  such  hospitals 
and  poor-houses;  and  the  board  shall  also  appoint  (not  let  to  the  lowest  bidder)  some  suitable 
graduate  in  medicine  to  attend  such  indigent  sick  or  otherwise  dependent  poor. 

Jpurm* 

6.  To  provide  a  farm  in  connection  with  the  county  hospital  or  poor-house,  and  make  regu- 
lations for  working  the  same. 

Booms  for  county  purposes, 

7.  When  there  are  no  necessary  county  buildings^  to  provide  soitable  rooms  for  county  pur- 


Purchase  and  control  real  estate. 

<  8.  To  purchase,  receive  by  donation,  or  lease  any  real  or  personal  property  or  water  rights 
necessary  for  the  use  of  the  county,  preserve,  take  care  of,  and  manage,  apd  control  the  same; 
but  no  purchase  of  real  property  must  be  made  unless  a  notice  of  the  intention  of  the  board 
to  make  such  purchase,  describing  the  property  to  be  purchased,  the  price  to  be  paid  therefor, 
from  whom  it  is  proposed  to  be  purchased,  and  fixing  the  time  when  the  board  will  meet  to 
consummate  such  purchase,  shall  be  published  for  at  least  three  weeks  in  some  newspaper  of 
general  circulation  published  in  the  county;  or,  if  none  be  published  in  the  county,  then  by 
posting  such  notice  at  least  tiiree  weeks  prior  to  the  time  when  the  board  will  meet  to  consum- 
mate such  purchase,  in  at  least  three  public  places  in  each  supervisor  district. 

dwrf-Ziotise,  jaU,  and  hospUal 

0.  To  cause  to  be  erected,  or  rebuilt  and  furnished,  a  court-house,  jail,  hospital,  and  such 
other  public  buildings  as  may  be  necessary;  mrcmded,  that  none  of  the  aforesaid  buUdinffs  shall 
be  erected  or  constructed  nntil  tiie  plans  and  specifications  shall  have  been  made  therefor  and 
adopted  by  the  beard.  All  such  buildings  must  be  erected  by  contract,  let  to  the  lowest 
responsible  bidder,  after  notice,  by  publication  in  a  newspaper  of  general  circulation  published 
in  such  county,  for  at  least  sixty  days.  In  case  there  is  no  newspaper  published  in  such 
eonnty,  then  such  notice  shall  be  given  by  posting  in  three  public  places. 

Sell  certain  property  qf  county, 

10.  To  sell  at  public  auction,  at  the  court-house  door,  after  thirty  days'  previous  notice,  given 
either  by  publication  in  a  newspaper  published  in  the  county,  or  by  posting  in  five  public  places 
in  the  county,  and  convey  to  the  nighest  bidder  for  cash,  any  property  belonging  to  the  county 
no  longer  required  for  public  use,  paying  the  proceeds  into  the  county  treasury  for  the  use  of 
the  county. 

Examine  and  audU  accounts. 

11.  To  examine  and  audit,  at  least  every  six  months,  the  accounts  of  aU  officers  having  the 
care,  manacement,  collection,  or  disbursement  of  moneys  belonging  to  the  county,  or  appro- 
priated by  law  or  otherwise  for  its  use  and  benefit. 

Same. 

12.  To  examine,  settle,  and  allow  all  accounts  legally  chargeable  against  the  county,  except 
salaries  of  officers,  and  order  warrants  to  be  drawn  on  the  county  treasurer  therefor. 

Levy  taxes. 

13.  To  levy  taxes  upon  the  taxable  properigr  of  their  respective  counties  for  all  county  pur- 
poses, and  also  upon  the  taxable  property  ox  any  district  for  the  construction  and  repair  of 
roads  and  highways^  and  other  district  purposes;  provided^  that  no  tax  shall  be  levied  upon  any 
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district  until  the  proposition  to  levy  the  same  has  been  submitted  to  the  qualified  electors  of 
such  dis^cty  and  received  a  majority  of  all  the  le^  votes  cast  upon  such  proposition* 

Fund  indebtedness. 

14.  The  board  of  supervisors  of  any  county  having  an  outstanding  indebtedness  on  the  first 
day  of  January,  eighteen  hundred  and  eighty,  evidenced  by  bonds  or  warrants  thereof,  by  a 
vote  of  two  thirds  of  all  the  members  thereof  are  empowered,  if  they  deem  it  for  the  public 
interest,  to  f and  and  refund  the  same,  and  issue  bonds  of  the  county  therefor,  in  sums  not  less 
than  one  hundred  dollars  nor  more  than  one  thousand  dollars  each,  having  not  more  tiian 
twenty  years  to  ran,  and  bearing  a  rate  of  interest  not  exceeding  seven  per  cent  per  annum^ 
payable  semi-annually,  which  bonds  shall  be  substantially  in  the  following  form:  — 

No. .    The  county  of ,  hi  the  state  of  California,  for  value  received,  promises  to  pay 

,  or  order,  at  the  office  of  the  treasurer  of  said  county,  in ^  on  the  first  day  of 

,  eighteen  hundred  and ,  or  at  any  time  before  that  date,  at  the  pleasure  of  the  county, 

the  sum  of dollars,  gold  coin  of  the  United  States,  with  interest  at  the  rate  of per 

cent  per  annum,  payable  at  the  office  of  said  treasurer,  semi-annually,  on  the  first  day  of 

and in  each  year,  on  presentation  and  surrender  of  the  interest  coupons  hereto  attached. 

This  bond  is  issued  by  the  uoard  of  supervisors,  in  conformity  with  a  resolution  of  said  board, 

dated  the day  of ,  eighteen  hundred  and ,  and  under  authority  conferred  upon 

said  board  by  the  provisions  of  an  act  of  the  legislature  of  Oalifornia,  entitled  "An  Act  to 
establish  a  uniform  system  of  county  governments,"  approved  (insert  date  of  approval  of  this 
act). 

In  testimony  whereof,  the  said  county,  by  its  board  of  superviscHRS,  has  caused  this  bond  to 
be  signed  by  the  chairman  of  the  boarcl,  and  attested  by  the  auditor,  with  the  county  seal  at- 
tached, this day  of ,  eighteen  hundred  and  — . 

>  Chainnaa  of  the  Board  of  Supervisors. 

Attest : ,  Auditor. 

And  the  interest  coupon  shall  be  in  the  following  form:  — 

The  treasurer  of County,  California,  will  pay  to  the  holder  hereof  on  the day  of 

,  eighteen  hundred  and ,  at  his  office,  in p  •^—  dollars^  gold  coin,  for  interest  on 

county  bond  No. . 

>  County  Auditor. 

Treasurer  to  sell  and  deliver  bonds, 

if))  Whenever  bonds  issued  under  this  chapter  shall  be  duly  executed,  numbered  conseou- 
tively,  and  sealed,  they  shall  be  delivered  to  the  county  treasurer,  and  his  receipt  taken  there- 
for, and  he  shaJl  stand  charged  on  his  official  bond  with  all  bonds  delivered  to  him  and  the 
proceeds  thereof,  and  he  shaU  sell  the  same  or  exchange  them  under  the  direction  of  the  board 
of  supervisors,  on  the  best  available  terms,  for  any  legal  indebtedness  of  the  county  outstand- 
ing on  the  first  day  of  January,  eighteen  hundred  and  eighty,  but  in  neither  case  for  a  less 
sum  tiian  the  face  i^ue  of  the  bonds  and  all  interest  accrued  on  them  at  the  date  of  such  sale 
or  exchange;  and  if  any  portion  of  such  bonds  are  sold  for  money,  the  proceeds  thereof  shall 
be  applied  exclusively  for  the  payment  of  liabilities  existing  against  the  county  at  and  before 
the  oatc  above  named.  When  they  are  exchanged  for  bonds  or  warrants,  or  other  legal  evi- 
dences of  county  indebtedness,  tiie  treasurer  shall  at  once  proceed  to  cancel  the  old  bonds  and 
such  oUier  evidences  of  indebtedness,  by  indorsing  on  the  face  thereof  the  amount  for  which 
they  were  received,  the  word  "  canceled,"  and  the  date  of  cancellation.  He  shall  also  keep  a 
record  of  bonds  sold  or  exchanged  by  him  by  number,  date  of  sale,  amount,  date  of  maturity, 
the  name  and  post-office  addr««s  of  purchasers,  and,  if  exchanged,  what  evidence  of  indebted- 
ness was  received  therefor;  which  record  shall  be  open  at  all  times  for  inq>ection  b^  the  pubUc. 
Whenever  the  holder  of  any  bond  shall  sell  or  transfer  it,  the  porchaaer  shall  notify  the  treas- 
urer of  such  sale  or  transfer,  giving  at  the  same  time  the  number  of  the  bonds  transferred  and 
his  post-office  address,  and  every  transfer  shaU  be  noted  on  the  record.  The  treasurer  shall 
also  report  under  oath  to  the  board,  at  each  regular  session,  a  statement  of  all  bonds  sold  or 
exchanged  by  him  since  the  preceding  report^  and  the  date  of  snch  sale  or  exchange,  and,  when 
exchanged,  a  list  or  description  of  the  county  indebtedness  exchanged  therefor,  and  the  amount 
of  accrued  interest  received  by  him  on  such  sale  w  exchange,  whi(£  latter  sum  shall  be  charged 
to  him  as  money,  received  by  him  on  bond  fund,  and  so  entered  by  him  on  his  books;  but  such 
bonds  shall  not  be  sold  or  exchanged  for  any  indebtedness  of  we  countv,  except  by  the  ap- 
proval of  the  board  of  supervisors  of  said  county.  Ko  sale  shall  be  made  of  any  such  bond 
except  to  the  highest  bidder  after  advertising  bids  for  the  purchase  of  the  same  for  not  less 
than  three  weeks  in  at  least  one  newspaper  published  in  the  county,  the  right  being  reserved 
in  such  advertisement  to  reject  any  and  all  such  bids. 

Levy  to  pay  interest  and  principal 

{c)  The  board  of  supervisors  shall  cause  to  be  assessed  and  levied  each  year,  upon  the  tax- 
able property  of  the  county,  in  addition  to  the  levy  authorized  for  other  purposes,  a  sufficient 
sum  to  pay  the  interest  on  outstanding  bonds  issued  in  conformity  with  too  provisions  of  this 
act,  accrumg  before  the  next  annual  levy,  and  such  proportions  of  the  principal  that  at  the  end 
of  five  years  the  sum  raised  from  such  levies  shall  equal  at  least  twenty  per  cent  of  the  amount 
of  bonds  issued;  at  the  end  of  nine  years  at  least  forty  per  cent  of  the  amount,  and  at  and 
before  the  date  of  maturity  of  the  bonds  shall  be  equal  to  the  whole  amount  of  the  principal 
and  interest;  and  the  money  arising  from  such  levies  shall  be  known  as  the  bond  fund,  £ad 
sliall  be  used  for  the  parment  of  bonds  and  interest  coupons,  and  for  no  other  purpose  what- 
ever; and  the  treasurer  shall  open  and  keep  in  his  books  a  separate  and  special  account  thereof, 
whifiJi  shall  at  all  times  show  toe  exact  condition  of  said  Ixmd  fund. 
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* 
Sedempthn  qf  bonds, 

{d)  Whenever  the  amount  in  the  hands  of  the  treasurer  belonging  to  the  bond  fund,  after 
setting  aside  the  sam  required  to  pay  the  interest  maturing  before  the  next  levy,  is  sufficient  to 
redeem  one  or  more  bonds,  he  shall  notify,  by  mail,  the  owner  of  such  bond  or  bonds  that  he 
is  prepared  to  pay  the  same,  with  all  interest  accrued  thereon,  and  that  if  not  presented  for 
payment  or  reaemption  within  forty  days  after  the  date  of  such  notice,  the  interedt  on  such 
Dond  shall  cease  and  the  amount  due  thereon  shall  be  set  aside  for  its  payment  whenever  pre- 
sented. The  notice  shall  be  directed  to  his  post-office  address,  as  shown  by  the  record  kept  in 
the  treasurer's  office.  If  said  bonds  are  not  so  presented,  interest  shall  cease,  and  the  amount 
due  be  set  aside  as  specified  in  said  advertisement.  All  redemptions  shall  be  made  in  the  exact 
order  of  their  issuance,  beginning  at  the  lowest  or  first  number,  and  the  notice  herein  re(]^uired 
shall  be  directed  to  the  post-office  address  of  the  owner,  as  shown  by  the  record  kept  in  the 
treasurer's  office. 

State  to  levv  tax  if  county /oils, 

(f)  If  the  board  of  supervisors  of  any  county  which  has  issued  bonds  under  the  provisions 
of  this  act  shall  fail  to  make  the  levy  necessary  to  pay  such  bonds  or  interest  coupons  at  ma- 
turity, and  the  same  shall  have  been  presented  to  the  county  treasurer  and  the  payment  thereof 
refused,  the  owner  may  file  the  bond,  together  with  all  unpaid  coupons,  with  the  state  con- 
troller, taking  his  receipt  therefor,  and  the  same  shall  be  registered  in  the  state  controller's 
office;  and  the  state  board  of  equalization  shall,  at  their  next  session,  and  at  each  annual  equali- 
zation thereafter,-  add  to  the  state  tax  to  be  levied  in  said  county  a  sufficient  rate  to  realize  the 
amount  of  principal  or  interest  past  due  and  to  become  due  prior  to  the  next  levy,  and  the 
same  shall  be  levied  and  collected  as  a  part  of  the  state  tax,  and  paid  into  the  state  treasury, 
and  passed  to  the  special  credit  of  such  county  as  bond  tax,  and  shall  be  paid  by  warrants,  as 
the  payments  mature,  to  the  holder  of  such  registered  obligations,  ba  shown  bv  the  register  in 
the  office  of  the  state  controller,  until  the  same  shall  be  fully  satisfied  and  discnarged,  any  bal- 
ance then  remaining  being  passed  to  the  general  account  and  credit  of  said  county. 

PubUe  pounds. 

16.  To  maintain,  regulate,  and  govern  publio  pounds,  Sx  the  limits  within  which  aiiimalH 
■hall  not  run  at  large,  and  appoint  ponnd-seepers,  who  shall  be  paid  out  of  the  fines  imjiflsod 
and  collected  from  the  owners  of  impoonded  luiiinsls^  and  from  no  other  sonroe. 

SquaUze  asseasmenCa, 

16.  To  equalize  assessments. 

Control  mita,  « 

17.  To  direct  and  control  the  prosoontion  and  defense  of  aU  suits  to  which  the  cono;^  is  » 
party,  and  to  employ  counsel  to  aasisfe  ike  district  attorney  in  conducting  the  same. 

Insure  buildings. 
18b  To  insure  the  county  bnildings  in  the  name  of  and  for  the  benefit  of  the  county. 

Orant  license. 

19.  To  grant  licenses  and  franchises  for  oonstmcting,  keeping,  and  taking  toUs  on  roads^ 
bridges,  ferries,  wharves^  chutes,  booms^  and  piers. 

Bstablkh  funds. 

20.  To  establish  a  salary  fund,  and  also  such  other  coanty  fnnds  as  they  may  deem  neosssairy 
for  the  proper  transaction  of  the  business  of  the  county,  and  to  transfer  moneys  from  one  fund 
to  another,  as  the  publio  interest  may  require. 

lUl  vaccfneies. 

21.  To  fill  by  appointment  all  vacancies  that  may  oocnr  in  anj  office  filled  by  the  appoint- 
ment of  the  board  of  supervisors  and  elective  county  or  township  officers,  except  in  those  of 
judge  of  the  superior  court  and  supervisor.    The  appomtee  to  hold  office  for  the  tmezpired  term. 

To  promde/or  preservation  qfpubUc  health' 

22.  To  adopt  such  provisions  for  the  presermtion  of  the  health  of  their  respective  counties, 
or  any  district  therein,  or  portion  thereof,  as  thejr  may  deem  necessary,  and  to  provide  for  pay- 
ing the  expenses  thereof,  and  when  tiie  expense  is  incurred  in  a  district  or  portion  of  a  county, 
for  the  particular  benefit  thereof,  the  board  may  ^  the  boundaries  of  such  district  or  portion, 
and  levy  a  tax  on  the  property  therein  to  pay  the  same;  the  tax  to  be  levied  and  collected  in 
the  same  manner  as  other  taxes  are  levied  and  collected.  The  rate  of  taxation  shall  be  ascer- 
tained by  deducting  fifteen  per  cent  for  anticipated  delinquencies  from  the  aggregate  assessed 
value  of  the  property  in  the  district,  as  it  appears  on  the  assessment  roll  of  the  county,  and 
then  dividing  the  sum  voted  by  the  remainder  of  such  a^gresate  assessed  value.  Whenever  a 
aanitary  district  has  been  formed  as  is  herein  provided,  it  shell  then  be  the  duty  of  the  board  of 
supervisors,  by  ordinance,  to  appoint  a  board  of  health,  which  shall  consist  of  not  leas  thaa 
three  persons,  and  the  members  of  the  board  shall  hold  their  offices  for  the  terp[i  of  two  years, 
and  shall  serve  without  compensation.  The  board  of  health  so  appointed  shall  have  a  general 
supervision  of  all  the  matters  appertaining  to  the  sanitary  condition  of  the  district,  and  may 
make  such  rules  and  regulations  in  relation  thereto  as  are  not  inconsistent  with  law.  They 
shall  have  power,  subject  to  the  approval  of  the  board  of  supervisors,  to  construct  and  maintain 
sewers;  and  in  times  of  epidemics,  to  locate  and  establish  pest-houses,  and  to  do  and  perform 
such  other  acts  as  tiie  health  of  the  people  of  the  district  may  require.  ^  All  expenses  neces- 
sarily incurred  in  canying  out  the  provisions  of  this  section  must  be  provided  f or  oy  the  board 
of  supervisors,  who  may  make  appropriation  tiierefor  out  of  the  sanitafry  district  fund,  derived 
from  taxes  lened  in  said  distniet^  and  to  be  known  as  the  sanitaiy  district  fund. 
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Fix  price  qf  advertising^  etc 

23.  The  board  of  supervison  shall  annually  adverfcise  for  at  least  ten  days  in  the  official 
newspaper  of  the  county  for  sealed  bids  for  furnishing  the  county  and  its  officers,  for  the  ensu- 
ing year,  with  stationery.  Such  advertisement  shall  specify  the  amount  and  kind  of  stationeiy 
to  ue  furnished.  All  bids  shall  state  separately  the  price  of  each  article  of  stationery  to  lie 
furnished.  In  considering  such  bids,  the  board  may  accept  or  reject  all  or  any  of  them,  or 
may  accept  or  reject  a  part  of  anj^  such  bid;  and  all  such  supplies  furnished  to  the  county,  on 
any  officer  thereof,  shall  be  furnished  at  a  price  no  greater  than  is  specified  in  the  bid  which 
may  be  accepted  by  the  board.  The  board  of  supervisors  shall  annually  fix  the  price  at  which 
the  county  shall  be  supplied  with  job  printing  and  blank-books,  and  also  the  price  of  all  county 
advertising,  and  each  county  officer  skiall  procure  such  blank-books,  job  printing,  and  adver- 
tising at  a  price  no  greater  than  is  so  fixed,  and  certify  the  bills  therefor  to  the  board  of  super- 
visors; provided,  that  a  square  of  advertising  shall  be  two  hundred  and  forty  ems  nonpareil; 
and  provided,  that  no  supplies,  printing,  stationery,  or  books  shall  be  procured  of  any  person 
or  firm  whose  paper  has  not  been  published,  or  whose  place  of  business  has  not  been  established, 
in  the  county  for  six  months  or  more  prior  to  the  time  of  fixing  said  prices;  provided,  that  said 
supplies  and  advertisements  shall  be  procured  within  the  county  when  practicable. 

Semi-annual  statement, 

24.  The  board  shall  cause  to  be  published  a  semi-annual  statement  of  the  financial  condition 
of  the  county,  showing  in  detail  the  expenditures  authorized  during  the  preceding  six  months^ 
and  after  each  session  of  the  board,  a  fair  statement  of  all  their  proceedings. 

EvfoTct  rules, 

25.  To  make  and  enforce  snch  rules  and  regulations  for  the  government  of  their  body,  the 
preservation  of  order,  and  the  transaction  of  business  aa  may  be  necessary. 

Adopt  a  seal, 

2o.  To  adopt  a  seal  for  their  board,  a  description  and  impression  whereof  must  be  filed  in  the 
office  of  the  county  clerk  and  of  the  secretary  of  state. 

License  shows,  etc, 

27.  To  license^  for  purposes  of  regulation  and  revenue,  all  and  every  kind  of  business  not 

Erohibited  by  law,  and  transacted  or  carried  on  in  such  county,  and  all  shows,  exhibitions,  and 
iwful  games  carried  on  therein,  to  fix  tJie  rates  of  license  tax  upon  the  same,  and  to  provide 
for  the  collection  of  the  same,  by  snit  or  otherwise. 

Destruction  qfqophers,  etc, 

28.  To  provide  for  the  deetmction  of  gophers,  squirrels,  other  wild  animals,  noxious  weeds, 
and  insects  injurious  to  fruit  or  frnit-trees,  or  vines,  or  vegetable  or  plant  life. 

Injuries  to  sheep — Dog  tax. 

29.  To  provide  for  the  prevention  of  injuries  to  sheep  by  dogs,  and  to  tax  dogs  and  direct  the 
application  of  the  tax. 

Working  prisoners. 

30.  To  provide  for  the  working  of  prisoners  confined  in  the  county  jail,  under  judgment  of 
conviction  of  misdemeanor,  under  the  direction  of  some  responsible  person,  upon  the  publio 
grounds,  roads,  streets,  alleys,  highways,  or  publio  buildings,  or  in  such  other  places  as  may  be 
deemed  advisable,  for  the  benefit  of  the  county. 

fnmeciion  qf  merchandise,  etc 

Si,  To  provide  for  the  inspection,  measurement^  or  graduation  of  any  merohandise^  mann- 
f aotnre,  or  commodity,  and  to  appoint  the  neoessaiy  officers  therefor. 

Burifing  dead. 

32.  To  provide  for  the  bniying  of  the  indigent  dead* 

Enforetng  regtUationa, 

33.  To  make  and  enforce^  within  the  limits  of  their  coon^,  all  saoh  looal,  police^  sasitazy,  and 
other  regulations  as  are  not  in  ocnfliot  with  general  laws. 

Adopt  rtUes. 

34.  To  adopt  saoh  roles  and  re^plations,  within  their  respeotive  counties,  with  regard  to 
keeping  and  storing  of  every  descnption  of  gunpowder,  hercules  powder,  giant  powder,  or  other 
combustible  materud,  as  the  safety  and  protection  of  the  lives  and  property  of  individuals  may 
require. 

Perform  other  acts. 

35.  To  do  and  perform  all  other  acts  and  tbings  required  by  law  not  in  this  act  enumerated, 
or  which  may  be  necessary  to  the  full  discharge  of  tihe  duties  of  the  legislative  authority  of  the 
connty  government. 

Assistant  district  attorney. 

86.  To  authorize  the  district  attorney  to  appoint  an  assistant  district  attorney,  if,  in  their 
judgment,  it  may  be  necessary  for  the  proper  discharge  of  the  duties  of  the  district  attorney, 
ana  to  allow  such  assistant  district  attorney  such  compensation  for  his  services  as  they  may 
determine,  not  to  exceed,  unless  otherwise  in  this  act  provided,  the  sum  of  fifteen  hundred 
dollars  per  annum. 

Inducing  immigratioru 

37.  To  appropriate  from  the'general  fund  of  the  connty  not  to  exoeed  the  sum  of  one  thousand 
(ItOOO)  dollars  in  any  one  year,  to  aid  in  or  carry  on  the  work  of  inducing  immigration  thereto. 
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Seaulaie  nets  and  seines. 

38.  To  regulate  and  determme  the  kinds  of  nets  and  seinefl^  and  the  size  of  the  meshes 
thereof,  to  be  used  in  fishing. 

Wagons  and  vehicles. 

39.  By  proper  ordinances  to  enforce  within  the  limits  of  their  counties  all  such  reflations 
concerning  the  size  of  wagons  and  yehicles  of  all  kinds  to  be  used  on  the  roads  or  highways, 
and  the  width  of  tires  on  the  same,  as  is  not  in  conflict  with  general  laws.  [AmendmaU 
approved  Jiarcli  16, 1880;  Statutes  and  Amendments  1889,  £32.} 

Remtmtes  qfcrdmanees. 
Sec.  26.    The  enacting  clause  of  all  ordinances  of  the  board  shall  be  as  follows:  ''The  board 

of  supervisors  of  the  county  of do  ordain  as  follows."    Every  ordinance  shall  be  signed  by 

the  chairman  of  the  board  and  attested  by  the  clerk.  On  the  passage  of  all  ordinances,  the  votes 
of  the  several  members  of  the  board  shall  be  entered  on  the  minutes,  and  all  ordinances  shidl 
be  entered  at  length  in  the  ordinance-book.  No  ordinance  passed  by  the  board  shall  take  effect 
within  less  than  hf teen  days  after  its  passage,  and  before  the  expiration  of  the  said  fifteen  days 
the  same  shall  be  published,  with  the  names  of  the  members  voting  for  and  against  the  same, 
for  at  least  one  week,  in  some  newspaper  published  in  the  county,  u  there  bo  one,  and  if  there 
be  none  published  in  the  county,  then  sucn  ordinance  shall  be  posted  at  the  court-house  door 
at  least  one  week.  An  order  entered  in  the  minutes  of  the  board  that  such  ordinance  has  been 
duly  published  or  posted  shall  be  prima  facie  proof  of  such  publication  or  posting. 

Sheriff  to  attend  meetings. 

SEa  27.  The  board  of  supervisors  shall  have  power  to  direct  the  sheriff  to  attend,  in  person 
or  by  deputy,  all  the  meetings  of  the  board,  to  preserve  order,  serve  notices,  subposnas,  cita- 
tions, or  other  process,  as  directed  by  the  board. 

Siibposna  for  witnesses,  books,  etcL 

OEO.  28.  Whenever  the  board  of  supervisors  of  any  county  shall  deem  it  necessary  or  im- 
portant to  examine  any  person  as  a  witness  upon  any  subject  or  matter  within  the  jurisdiction 
of  such  board,  or  to  examine  any  officer  of  the  county  in  relation  to  the  discharge  of  his  official 
duties,  as  to  the  receipt  or  disposition  by  him  of  any  moneys,  or  concerning  the  possession  or 
disbursement  by  him  of  any  property  belonging  to  the  county,  or  to  use,  inspect  or  examine 
any  books,  account,  voucher,  or  document  in  the  possession  of  such  officer  or  other  person,  or 
under  his  control,  relating  to  the  affairs  or  interests  of  such  county,  the  chairman  of  such  board 
shall  issue  a  subpoena  in  proper  form,  commanding  such  person  or  officer  to  appear  before  such 
board,  at  a  time  and  place  therein  specified,  to  be  examined  as  a  witness,  and  such  subpoena 
may  contain  a  clause  requiring  such  person  or  officer  to  produce  on  such  examination  all  books, 
papers,  and  documents  m  his  possession,  or  under  his  control,  relating  to  the  affairs  or  interests 
of  the  county. 

Subpana,  how  served. 

Sec.  29.  It  shall  be  the  duty  of  the  sheriff,  or  any  deputy  sheriff  of  the  county  to  whom  the 
subpoena  may  be  delivered,  to  serve  the  same  by  reading  it  to  the  person  named  therein,  and  at 
the  same  time  deliverinff  him  a  copy  thereof,  and  his  official  return  thereon  of  the  time  and 
place  of  such  service  shaU  be  prima  lacia  evidence  thereof. 

Power  qf  chairman  of  comiTuttee. 

Sec.  30.  Whenever  the  board  of  supervisors  shall  have  appointed  an^  member  of  their  body 
a  committee  upon  any  subject  or  matter  of  which  the  board  has  jurisdiction,  and  shall  have  con- 
ferred upon  such  committee  power  to  send  for  persons  and  papers,  the  chairman  of  such  com- 
mittee shall  possess  all  the  powers  and  be  liable  to  all  the  duties  herein  given  to  and  imposed 
upon  the  chairman  of  the  board  of  supervisors. 

Pe'taOyfor  neglect  to  appear  and  testify. 

Sec.  31.  Whenever  any  person  duly  subpoenaed  to  appear  and  give  evidence,  or  to  produce 
any  books  and  papers,  as  herein  provided,  shall  neglect  or  refuse  to  appear,  or  to  produce  such 
books  and  papers  according  to  the  exigency  of  such  subpoena,  or  shall  refuse  to  testify  before 
such  board  or  committee,  or  to  answer  any  questions  which  a  majority  thereof  shall  decide  to 
be  proper  and  pertinent,  he  shall  be  deemed  in  contempt,  and  it  shall  be  the  duty  of  the  chair- 
man of  the  board  or  of  tiie  committee,  as  the  case  may  ue,  to  report  the  fact  to  the  judge  of  the 
superior  court  of  the  county,  or  of  the  city  and  county,  who  shall  thereupon  issue  an  attach- 
ment in  the  form  usual  in  the  court  of  which  he  shall  be  judge,  directed  to  the  sheriff  of  the 
county  where  such  witness  was  required  to  appear  and  testify,  commanding  the  said  sheriff  to 
attach  such  person,  and  forthwith  bring  him  before  the  judge  by  whose  order  such  attachment 
was  issued. 

Same. 

Sec.  32.  On  the  return  of  the  attachment  and  the  production  of  the  body  of  the  defendant, 
the  said  judge  shall  have  jurisdiction  of  the  matter,  and  the  person  charged  may  purge  himself 
of  the  contempt  in  the  same  way,  and  the  same  proceedings  shall  be  had,  and  the  same  penalties 
may  be  imposed,  and  tiie  same  punishment  innicted,  as  in  case  of  a  witness  subpoenaed  to  ap- 
pear and  give  evidence  on  the  trial  of  a  civil  cause  before  a  superior  court. 

NcA  entitled  to  fees. 

Ssa  33.  The  witnesses  summoned  to  testify  on  behalf  of  the  county  in  matters  of  public 
concern  before  the  board  of  supervisors  are  not  entitled  to  have  their  fees  prepaid;  but  the 
board  must  allow  Hiem  reasonabfe  compensation  for  the  expenses  of  their  attendance. 
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Board  mutt  provide  blcuiha,  etc,  far  elections, 

Sfio.  34.  The  board  miut  provide  printed  copies  of  the  great  register,  poll  listi^  poll-bookfl^ 
blank  returns  and  certificates,  proclamations  of  elections,  and  other  appropriate  and  necessaiy 
appliances  for  holding  all  elections  in  the  county,  and  allow  reasonable  charges  therefor,  and 
for  the  transmission  and  retnm  of  the  same  to  the  proper  officers. 

Oai^ioates  to  be  issued  by  elerL 

Sbo.  35.    Whenever,  as  canvassers,  the  board  of  snpervisors  have  declared  the  result  of  an 
election  held  in  the  county,  certificates  must  be,  by  the  county  clerk,  issued  to  all  i>ersona 
elected  to  a  county  office,  or  to  a  township  or  district  office  therein;  and  such  other  certificates 
must  be  made  out  and  transmitted  as  required  by  law. 
JAmUations  on  supervisors. 

Sia  36.  The  board  must  not,  for  any  purpose,  contract  debts  or  liabilities,  except  in  pursu- 
ance of  law,  nor  shall  such  indebtedness  or  liability  in  any  manner  or  for  any  purpose,  except 
as  permitted  in  section  five  of  this  act,  exceed  in  any  fiscal  year  the  income  and  revenue  pro- 
Tided  for  such  year.  It  shall  be  the  duty  of  the  auditor,  at  the  commencement  of  each  regular 
session  of  the  board,  to  lay  before  it  a  statement  prepared  by  him  of  the  aggregate  amount  of 
allowances  against  each  fund,  and  of  sadaries  and  liabilities  fixed  by  law  paid  or  payable  there- 
from since  the  beginning  of  the  fiscal  year,  together  with  a  statement  of  receipts  of  each  fund 
for  that  portion  of  the  year  already  elapsed,  and  an  exact  estimate  of  the  revenue  for  the 
remainder  of  the  year  apportioned  to  the  different  funds,  based  upon  the  receipts  for  the  corre- 
sponding portion  of  the  preceding  year.  Whenever  the  board  shall  have  levied  the  state  and 
county  tax  for  the  fiscal  year,  the  auditor's  estimates  for  the  remainder  of  the  year  shall,  as 
to  receipts  from  property  tax,  be  based  upon  the  assessment  roll  and  tax  levy,  deducting  ten 
per  cent  for  anticipated  delinquencies.  The  board  shall  have  no  ^ower  to  make  allowances 
against  any  fund  which,  with  allowances  previously  made,  and  salaries  and  liabilities  fixed  by 
law  payable  therefrom,  shall  exceed  the  auditor's  estimate  of  revenue  for  the  year,  or  such  pro- 
portion thereof  as  the  time  already  elapsed  shall  bear  to  the  entire  year.  Any  allowance  mauAo 
contrary  to  the  provisions  of  this  section  shall  be  null  and  void,  and  the  auditor  shall  not  draw 
his  warrant  therefor,  nor  the  treasurer  pay  the  same.  When  several  allowances  are  made  on 
the  same  day,  they  shall  be  deemed  to  have  been  made  in  the  order  in  which  they  are  entered 
in  the  allowance-book,,  and  shall  be  certified  in  that  order  by  the  auditor. 

ffow  bonded  debt  may  be  contracted, 

Ssa  37.  The  supervisors  can  only  contract  a  bonded  indebtedness  other  than  such  as  is 
authorized  by  section  twenty-six  of  this  act,  as  follows:  They  shall,  by  order,  specify  the  par- 
ticular purpose  for  which  the  indebtedness  is  to  bo  create<i,  and  the  amount  of  bonds  which 
they  propose  to  issue,  and  shall  further  provide  for  submitting  the  question  of  the  issue  of  said 
bonds  to  the  qualified  electors  of  the  county  at  the  next  general  election,  or  at  a  special  elec- 
tion to  be  called  by  the  board  for  that  purpose.  If  a  special  election,  none  but  qualified  voters 
of  the  county  shall  be  permitted  to  vote  thereat,  and  it  shall  be  held  as  nearly  as  possible  in 
conformity  with  the  general  election  law  of  this  state.  Notice  shall  be  given  of  such  election, 
by  publication  in  some  newspaper  or  newspapers  published  in  the  county,  for  four  weeks  prior 
thereto.  If  there  be  no  newspaper  so  published,  then  by  posting  notices  for  the  same  time  in 
each  election  precinct  in  the  county,  and  at  the  court-house  door.  The  ballots  shall  be  printed, 
"For  the  issue  of  bonds,"  or,  ''Against  the  issue  of  bonds."  If  two  thirds  of  the  electors  of 
the  county  voting  at  such  election  shall  vote  in  favor  of  issuing  bonds,  and  not  otherwise,  the 
board  may  proceed  to  issue  the  amount  of  bonds  specified,  in  the  manner  provided  in  this  act 
for  funding  the  floating  indebtedness  of  the  county;  and  all  the  provisions  of  this  act  relating 
to  the  issue  and  paCjnnent  of  bonds  in  the  latter  case  shall  apply  to  bonds  issued  under  this  sec- 
tion, except  that  such  bonds  shall  not  run  for  more  than  twenty  years;  and  the  board  shall  levy 
tho  tax  necessary  to  create  a  sinking  fund  for  the  payment  of  the  principal  of  said  bonds,  in 
each  and  every  year  after  their  issue,  until  finally  paid.  The  revenue  derived  from  tho  sale  of 
said  bonds  shall  be  applied  to  the  purpose  or  purposes  specified  in  the  order  of  the  board,  and 
no  other.  Should  there  be  any  surplus,  it  shall  be  applied  toward  the  payment  of  said  bonds. 
Sow  cost  of  buildings,  etc.,  may  be  increased, 

&B0,  38.  Whenever  the  board  of  supervisors  shall  have  adopted  plans  and  specifications  for 
the  erection,  alteration,  construction,  or  repair  of  any  public  buildmff,  bridge,  or  other  public 
structure,  such  plans  and  specifications  shall  not  be  altered  or  changed  in  any  manner  whereby 
the  cost  of  such  Duilding,  bridge,  or  structure  shall  be  increased,  unless  they  shall  first  so  order 
by  a  vote  of  four  fifths  of  their  number. 
Consent  of  contractor  Tiecessary.       * 

^  Sec.  39.  Whenever  the  board  of  snpervisors  shall  have  entered  into  a  contract  for  the  erec- 
tion, construction,  alteration,  or  repair  of  any  public  building,  bridge,  or  other  public  struc- 
ture, such  contract  shall  not  be  altered  or  changed  in  any  manner  unless  they  shall  by  a  vote  of 
four  fifths  of  their  number,  and  with  the  consent  of  the  contractor,  first  so  order.  And  when- 
ever any  such  change  or  alteration  shall  be  so  ordered,  the  particular  change  or  alteration  shall 
be  specified  in  writing,  and  the  cost  thereof  agreed  upon  between  tJie  board  and  the  contractor. 
In  no  case  shall  tho  board  ever  pay  or  become  liable  to  pay  for  any  extra  work  done  on  such 
buildings  or  public  structures. 
Limitation  on  county  officers. 

Seo.  40.  No  county  officer  shall,  except  for  his  own  service,  present  any  claim,  account^  or 
demand,  for  allowance  against  the  county,  nor  in  any  way  advocate  the  relief  asked  in  the 
claim  or  demand  made  by  any  other.  Any  ]^rson  may  appear  before  the  board  and  oppose  ths 
allowance  of  any  claim  or  demand  made  against  the  county. 
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Cflaims  natai  he  UemkecL 

Sec.  41.  The  board  of  sapervisors  most  not  hear  or  consider  any  claim  in  favor  of  any  per- 
son, corporation*  company,  or  association,  against  the  connty,  nor  shall  the  board  credit  or 
allow  any^  claim  or  bill  against  any  county  or  district  fund,  unless  the  same  be  itemized,  giving 
names,  dates,  the  particular  services  rendered,  character  of  process  served,  upon  whom,  distance 
traveled,  where  and  when,  character  of  work  done,  number  of  days  engaged,  materials  fur- 
nished, to  whom,  and  quantity,  and  price  paid  therefor,  duly  verified  as  to  its  correctness,  and 
that  the  amount  claimed  is  justly  due,  is  presented  and  filed  with  the  clerk  of  the  board  within 
a  year  after  the  last  item  of  the  account  or  claim  accrued.  This  section  as  to  itemizing  shall 
not  apply  to  services  rendered  under  section  one.  hundred  and  forty-eight;  proMed,  that  such 
services  are  substantially  stated  with  their  value,  and  verified  as  above.  If  in  case  of  any  claim 
which  requires  itemizing  the  board  do  not  hear  or  consider  the  same  because  it  is  not  itemized, 
they  shall  cause  notice  to  be  given  to  the  claimant,  or  his  attorney,  of  that  fact,  and  give  time 
to  have  the  claim  itemized  and  verified. 

Claims  must  be  Uemized, 

Sec.  42.  No  account  must  be  passed  upon  by  the  board  unless  made  out  as  prescribed  in 
the  preceding  section,  and  filed  by  the  clerk  at  least  one  day  prior  to  the  session  at  which  it  is 
asked  to  be  heard. 

Certain  claims  to  he  refected. 

Sec.  43.  When  the  board  finds  that  any  claim  presented  is  not  payable  by  the  county,  or  is 
not  a  proper  county  charge,  it  must  be  rejected;  if  they  find  it  to  be  a  proper  county  charge, 
but  greater  in  amount  than  is  justly  due,  the  board  may  allow  the  claim  in  part  and  draw  a 
warrant  for  the  portion  allowed,  on  the  claimant  filins  a  receipt  in  full  for  his  account.  If  the 
claimant  is  unwilling  to  receive  such  amount  in  full  payment,  the  claim  maybe  again  con- 
sidered at  the  next  regular  succeeding  session  of  the  board,  but  not  afterwards. 

Prooetdinga  after  rejection  qf  claim. 

Sec.  44.  A  claimant  dissatisfied  with  the  rejection  of  his  claim  or  demand,  or  with  the 
amount  allowed  him  on  his  account,  may  sue  the  county  therefor  at  any  time  within  six  months 
after  the  final  action  of  the  board,  but  not  afterward;  and  if,  in  such  action,  judgment  is  re- 
covered for  more  than  the  board  allowed,  on  presentation  of  a  certified  copy  of  the  judgment, 
the  board  must  allow  and  pay  the  same,  together  with  the  costs  adjudged;  but  if  no  more  is 
recovered  than  the  board  allowed,  the  board  must  pay  the  claimant  no  more  than  was  originally 
allowed. 

WarrafU  must  specify  fund. 

Sec.  45.  Warrants  drawn  by  order  of  the  supervisors  on  the  county  treasury  for  the  cur- 
rent expenses  during  each  year  must  specify  the  liability  for  which  they  are  drawn,  and  when 
they  accrued,  and  must  be  paid  in  the  order  of  presentation  to  the  treasurer.  If  the  fund  is 
insufficient  to  pa^  any  warrant,  it  must  be  registered,  and  thereafter  paid  in  the  order  of  its 
registration. 

No  member  qf  hoard  must  he  interested  in  certain  claims. 

Sec.  46.  No  member  of  the  board  must  be  interested,  directly  or  indirectly,  in  any  property 
purchased  for  the  use  of  the  county,  nor  in  any  purchase  or  sale  of  property  belonging  to  the 
county,  nor  in  any  contract  made  by  the  board,  or  other  person  on  behalf  of  the  county,  for 
the  erection  of  public  buildings,  the  opening  or  improvement  of  roads,  or  the  building  of 
bridges,  or  for  other  purposes. 

Transfer  qf  order  in  vjJiidi  board  is  interested. 

Sec.  47.  Whenever  an  application  is  made  to  the  board  for  an  order,  franchise,  or  license 
relating  to  any  toll-road,  bridge,  ferry,  wharf,  chute,  pier,  or  other  subject  over  which  the 
board  has  jurisdiction,  in  which  a  majority  of  the  board  are  interested,  the  application,  by 
order  of  the  board,  must  be  transferred  to  the  superior  court  of  the  county.  The  clerk  of  the 
board  must  thereupon  certify  the  application,  and  all  orders  and  papers  relating  thereto,  to 
said  superior  court,  and  thereafter  the  said  superior  court  shall  have  full  jurisdiction  to  hear  and 
determine  the  application. 

Notices,  where  posted. 

Sec.  48.  All  public  notices  of  proceedings  of  or  to  be  had  before  the  board,  not  otherwise 
specially  provided  for,  must  be  posted  at  the  court-house  door  and  two  other  public  places  in 
the  county. 

Shade  trees. 

Sec.  49.  The  board,  under  such  regulations  as  they  may  adopt,  may  encourage  the  planting 
and  preservation  of  shade  and  ornamental  trees  on  the  public  roads  and  highways,  and  on  and 
about  the  public  grounds  and  buildings  of  the  county,  and  pay  to  persons  planting  and  culti- 
vating the  same,  for  every  living  tree  thus  planted,  at  the  age  of  four  years,  a  sum  not  exceed- 
ing one  dollar. 

Report  of  assessor. 

Sec.  50.  The  board  must  require  the  assessor  to  report  to  the  state  board  of  equalization 
annually  a  true  statement  of  the  agricultural  and  industrial  pursuits  and  products  of  the 
county,  with  such  other  statistical  information  as  they  may,  by  ordinance,  direct,  and  enforce 
obedience  of  the  assessor  thereto  by  deducting  such  proportion  of  his  compensation  as  assessor 
as  to  them  may  seem  appropriate  for  a  failure  to  comply  with  the  order. 

Claims  by  members. 
Sec.  51.    All  claims  against  the  county  presented  by  members  of  the  board  of  snpervisofs 
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for  per  diem  and  mileage,  or  other  service  rendered  by  them,  mast  be  itemized  and  Terified  aa 
other  claims,  and  mnst  state  that  the  service  has  been  actoally  rendered. 

Statement  by  auditor. 

Sisa  62.  The  board  must  have  prepared  by  the  clerk,  and  when  he  is  not  also  aoditor,  then 
by  that  officer,  and  under  their  direction,  prior  to  their  annual  meeting  for  levying  tajces,  a 
statement  showinff,  — 

1.  The  indebtecmesB  of  the  county,  funded  and  floating,  stating  the  amount  of  each  class^ 
and  the  rate  of  interest  borne  by  such  indebtedness,  or  any  part  thereof. 

2.  A  concise  description  of  aU  property  owned  by  the  county,  with  an  approximate  estimate 
of  l^e  value  thereof,  and  the  amount  of  cash  in  the  county  treasury  and  its  several  funds. 

To  receive  donations  of  property. 

SEa  53.  The  board  must  receive  from  the  United  States,  or  other  sources,  lands  and  other 
property  granted  or  donated  to  the  county  for  the  purpose  of  aiding  in  the  erection  of  county 
buildings,  roads,  bridges,  or  othet  speciiio  purposes,  and  may  use  the  same  therefor,  and  may 
provide  for  the  sale  of  the  same,  and  the  application  of  the  proceeds  tbereoL 

Improvernent  qf  streams. 

Seo.  54.  The  board  may  provide  for  widening,  deepening,  straightening,  removing  obstruc- 
tions from,  and  otherwise  improving,  all  streams  within  the  county  for  use  as  public  highways 
for  rafting  and  floating  lumoer,  when  such  streams  are  not  declared  by  law  to  be  and  are 
not  in  fact  navigable  for  commercial  purposes,  and  provide  regulations  for  the  use  thereof;  but 
no  regulations  of  the  board,  nor  improvements  directed,  must  in  any  manner  interfere  wiUi 
private  rights. 

Penalty  for  neglect  of  duty  by  superviaor. 

Seo.  65.  Any  supervisor  who  neglects  or  refuses  to  perform  any  duty  imposed  on  him^ 
without  just  cause  therefor,  or  who  willfully  violates  any  law  provided  for  his  government  as 
such  officer,  or  fraudulently  or  corruptly  performs  any  duty  imposed  on  him,  or  willfully, 
fraudulently,  or  corruptly  attempts  to  perform  an  act,  as  supervisor,  unauthorized  by  law,  m 
addition  to  the  penalty  provided  in  the  Penal  Code,  forfeits  to  the  county  five  hundred  dollars 
for  every  such  act,  to  be  recovered  on  his  official  bond,  and  is  further  liable  on  his  official  bond 
to  any  person  injured  thereby  for  all  damages  sustained. 

BligiUUty  to  office. 

Seo.  56.  No  person  is  eligible  to  a  county,  district,  or  township  office  who,  at  the  time  of 
his  election,  is  not  of  the  age  of  twenty-one  years,  a  citizen  of  the  state,  and  an  elector  of  the 
county,  district,  or  township  in  which  the  duties  of  the  office  are  to  be  exercised;  provided^ 
that  any  woman  who  is  of  the  age  of  twenty-one  years,  a  citizen  of  the  state,  and  a  resident  of 
the  county  or  district,  shall  be  eligible  to  the  office  of  superintendent  of  public  schools  and 
school  trustee. 

County  officers. 

Seo.  57.  The  officers  of  a  county  are:  A  sherifi^,  a  county  clerk,  an  auditor,  a  recorder,  a 
tax  colluctor,  a  district  attorney,  an  assessor,  a  treasurer,  a  superintendent  of  sdiools,  a  public 
administrator,  a  coroner,  a  surveyor,  the  members  of  the  board  of  supervisors,  and  such  other 
officers  as  may  be  provided  by  law;  provided^  that,  in  counties  where  the  board  of  supervisors 
by  proper  ordinance  may  so  elect,  the  duties  of  certain  of  the  above-mentioned  officers  are 
hereby  consolidated  as  follows:  Sheriff  and  tax  collector;  auditor  and  recorder;  county  clerk, . 
auditor,  and  recorder;  county  clerk  and  recorder;  county  clerk  and  auditor;  treasurer  and  tax 
collector;  public  administrator  and  coroner;  provided  farUier^  that  in  counties  where  the  duties 
of  said  officers  have  been  or  may  hereafter  be  consolidated  in  cither  manner  above  designated, 
the  board  of  supervisors  thereof,  by  proper  ordinance,  may  elect  to  separate  the  duties  so  con- 
solidated, and  reconsolidate  them  m  any  other  manner  above  provided,  or  may  separate  said 
duties  without  reconsolidation,  and  provide  that  the  duties  of  each  office  shall  be  performed  by 
a  separate  person,  whenever,  in  their  discretion,  the  public  interest  will  be  best  subserved 
thereby.     [Amendment  approved  March  16, 1889;  Statutes  and  Amendments  1889, 132.1 

Township  officers. 

Seo.  5S.  The  officers  of  a  township  are  two  justices  of  the  peace,  two  constables,  and  such 
inferior  and  subordinate  officers  as  may  be  provided  by  law  or  by  the  board  of  supervisors;  pro- 
wied,  that  in  townships  containing  cities  in  which  city  justices  are  elected,  there  shall  be  nut 
one  justice  of  the  peace.  The  board  of  sujpervisors  of  each  county,  on  or  before  the  first  Mon- 
day in  September,  eighteen  hundred  and  eighty-four,  and  thereafter  as  public  convenience  shall 
require,  shall  divide  their  respective  counties  into  townships  for  the  purpose  of  electing  justices 
of  the  peace  and  constables. 

WJiere  ttoo  offices  are  united. 

Sea  59.  When  offices  are  united  and  consolidated,  the  person  elected  to  fill  the  offices  so 
united  and  consolidated  must  take  the  oath  and  give  the  bond  required  for  each,  discharge  all 
the  duties  pertaining  to  each,  and  receive  the  compensation  affixed  to  the  offices. 

WTten  elected,  and  token  take  office. 

Seo.  60.  All  elective  county  and  township  officers  (except  superintendent  of  public  schools 
and  assessors)  shall  be  elected  at  the  general  election  to  be  held  in  November,  eighteen  hun- 
dred and  eighty-four,  and  every  two  years  thereafter,  and  shall  take  office  at  twelve  o'clock 
meridian  on  the  first  Monday  after  the  first  day  of  January  next  succeeding  their  election. 
Supervisors  shall  be  elected  as  hereinbefore  provided.  Assessors  and  superintendents  of 
echools  shaU  be  elected  at  the  general  election  to  be  held  in  the  year  eighteen  hundred  and 
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mghty-mx,  aii4  erery  four  3reara  thereafter.    All  officers  elected  nnder  the  providonB  of  thia 
act  shall  hold  office  until  their  successors  are  elected  or  appointed  and  qualified. 

JFhat  officers  may  appoiM  depuUof. 

Seo.  61.  Every  county,  township,  or  district  officer,  except  a  supervisor  or  judicial  officer, 
may  appoint  as  many  deputies  as  may  be  necessary  for  the  prompt  and  faithful  discharge  of  the 
duties  of  his  office.  Such  appointment  must  be  made  in  writing,  and  filed  in  the  office  of  the 
county  clerk,  and  until  such  appointment  is  so  nuule  and  filed,  and  until  such  deputy  shall 
have  taken  the  oath  of  office^  no  one  shall  be  or  act  as  such  deputy. 

When  deputies  included. 

Sec.  62.  Whenever  the  official  name  of  any  principal  officer  is  used  in  any  law  confezring 
power,  or  imposing  duties  or  liabilities^  it  includes  deputies. 

County  seat — Officers. 

Seo.  63.  All  county  officers  must  have  their  offices  at  the  county  seat,  and  the  sheriff,  clerk, 
recorder,  auditor,  treasurer,  and  district  attorney  must  keep  their  offices  open  for  the  transac* 
tion  of  business  &om  nine  o'clock,  A.  u.,  until  five  o'clock,  P.  u.,  non-judicial  days  excepted. 

Penalty. 

Seo.  64.    Whenever,  except  in  criminal  prosecutions,  any  special  penal^,  forfeiture,  or  lia- 
bility is  imposed  on  any  officer  for  non-performance  or  malperformance  of  official  duties,  the 
liability  therefor  attadies  to  the  official  Dond  of  such  officer,  and  to  the  principal  and  sureties 
thereon. 
Oaths. 

Seo.  65.    Every  officer  mentioned  in  section  fifty-seven,  and  his  depaties,  aad  every  justice  • 
of  the  peace,  may  administer  and  certify  oaths. 

Hesidence. 

Sec.  66.  The  following  officers  must  reside  at  the  county  seat  of  their  respective  counties: 
The  couDty  clerk,  auditor,  recorder,  sheri^  and  district  attorney.  [Amendment  approved  March 
17,  J8S7;  Statutes  and  Amendments  1887,  178,] 

Absent  from  stale. 

SEa  67.  A  county  or  township  officer  shall  in  no  case  absent  himself  from  the  state  for  a 
period  of  more  than  sixty  days,  and  for  no  period  without  the  consent  of  the  board  of  super- 
visors of  the  county.   . 

What  officers  cannot  practice  law, 

Seo.  68.  Sheriffs,  clerks,  and  constables,  and  their  deputies,  are  prohibited  from  practicing 
law,  or  acting  as  attorneys  or  counselors  at  law,  in  the  counties  where  they  reside  and  hold 
office,  or  from  having  as  a  partner  a  lawyer,  or  any  one  who  acts  as  such. 

Amount  of  bonds, 

SEa  69.  The  board  of  supervisors  of  each  county  in  the  state  shall,  on  or  before  the  first 
Monday  in  September,  eighteen  hundred  and  eighty-four,  prescribe  the  amount  in  which  the 
following  county  officers  must  execute  official  bonds  before  entering  upon  the  discharge  of  the 
duties  of  their  respective  offices,  viz. :  Treasurer,  county  clerk,  auditor,  sheriff,  tax  collector, 
district  attorney,  recorder,  assessor,  surveyor,  superintendent  of  schools,  coroner,  and  justice 
of  the  peace.  The  judge  or  judges  of  the  superior  court  shall,  on  or  before  the  said  first  Mon- 
day of  September,  prescribe  the  amount  in  which  each  member  of  the  board  of  supervisors  must 
execute  an  official  bond  before  entering  upon  the  discharge  of  the  duties  of  his  office.  The 
bonds  and  sureties  of  such  officers  must,  before  the  bonds  can  be  recorded  and  filed,  be  approved 
by  the  judge,  or  judges  if  there  be  more  than  one,  of  the  superior  court.  All  persons  offered 
as  sureties  on  official  bonds  may  be  examined  on  oath  touching  their  qualifications,  and  no  per- 
son can  be  admitted  as  surety  on  any  such  bond  unless  he  is  a  resident  and  freeholder  or  house- 
holder within  the  state,  and  is  worth  in  real  or  personal  property,  or  both,  situate  in  this  state, 
the  amount  of  his  undertaking,  over  and  above  all  sums  tor  which  be  is  already  liable,  exclusive 
of  property  exempt  from  execution  and  forced  sale.  All  official  bonds  shall  be  recorided  in  the 
office  of  the  county  recorder,  and  then  filed  and  kept  in  the  office  of  the  county  clerk.  The 
official  bond  of  the  county  clerk  shall,  after  being  recorded,  be  filed  and  kept  in  the  office  of 
the  county  treasurer.  * 

OOUNTY  TREAJUSEB. 

Duties  qffxmniy  treasurer, 
SEa  70.     The  county  treasurer  must,  — 

1.  Receive  all  moneys  belonging  to  the  county,  and  all  other  moneys  by  law  directed  to  be 
paid  to  him,  safely  keep  the  same,  and  apply  and  pay  them  out,  rendering  the  account  thereof 
as  required  by  law^ 

2.  File  and  keep  the  certificates  of  the  auditor  delivered  to  him  when  moneys  are  paid  into 
the  treasury. 

3.  Keep  an  account  of  the  receipt  and  expenditure  of  all  such  moneys,  in  books  provided  for 
the  purpose,  in  which  must  be  entered  the  amount,  the  time  when,  irom  whom,  and  on  what 
account  all  moneys  were  received  by  him;  the  amount,  time  when,  to  whom,  and  on  what  ac- 
count all  disbursements  were  made  by  him. 

4.  So  keep  his  books  that  the  amoont  received  and  paid  out  on  account  of  separate  funds  or 
specific  appropriations  are  exhibited  in  separate  and  distinct  accounts,  and  the  whole  receipts 
and  expenditures  shown  in  one  ffeneral  or  cash  account. 

5.  Enter  no  moneys  received  tor  the  current  year  on  his  account  with  the  county  for  the  past 
fiscal  year  until  after  his  annual  settlement  for  the  past  year  has  been  made  with  the  county 
auditor. 
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6.  Disbarae  the  connty  moneys  only  on  county  wamntSy  iasaed  by^ihe  county  auditor,  ex- 
cept on  settlement  with  the  state. 

7.  Pisburse  the  moneys  in  the  treasury  on  such  warrants  only  when  they  are  based  on  ordos 
of  the  board  of  supervisors*  or  upon  order  of  the  superior  court,  or  as  otherwise  provided  by 
law.    [Ainendmeni  approotd  Marcn  16, 1889;  StatuUs  and  AmendmaUs  1889^  tSSJ\ 

Certificate  qf  auditor, 

Seo.  71.  He  must  receive  no  money  into  the  treasury  unless  aooompanied  by  the  certificate 
of  the  auditor  provided  for  in  section  one  hundred  and  fifteen.  [Amendment  approved  March 
16, 1889;  Statuiea  and  AmeadmetUB  1889,  ISS,] 

Jieceipte. 

Sec.  72.  When  any  money  is  paid  to  the  county  treasurer,  he  must  give  to  the  person  pay- 
ing the  same  a  receipt  therefor,  wnich  must  forthwith  be  deposited  with  the  county  auditcff, 
who  must  charge  the  treasurer  therewith,  and  give  the  person  paying  the  same  a  receipt. 

Warrants — Bow  and  when  paid. 

Sec.  73.  When  a  warrant  is  presented  for  payment,  if  there  is  money  in  the  treasury  for 
that  purpose,  he  must  pay  the  same,  and  write  on  the  face  thereof  "paid,"  the  date  of  pay- 
ment, and  sign  his  name  thereto;  promded,  however,  that  the  treasurer  shall  not  receive,  or 
pay,  or  indorse,  any  warrant  until  he  shall  have  received  from  the  clerk  of  the  board  of  super- 
visors the  certified  list  mentioned  in  subdivision  four  of  section  twenty  of  this  act,  and  not  then 
unless  a  claim  or  order  upon  which  said  warrant  is  based  appears  upon  such  list. 

When  not  paid. 

Sec.  74.  When  any  warrant  is  presented  to  the  treasurer  for  payment,  and  the  same  is  not 
paid  for  want  of  funds,  the  treasurer  must  indorse  thereon  ''not  paid  for  want  of  funds,"  an- 
nexing the  date  of  presentation,  and  sign  his  name  thereto,  and  from  that  time  until  paid  the 
warrant  bears  five  per  cent  interest  per  annum. 

Notice  qfpajfmeni. 

Ssa  75.  When  there  are  sufficient  moneys  in  the  treasury  to  pay  the  warrants  drawing 
interest,  the  treasurer  must  give  notice  in  some  newspaper  published  in  the  county,  or  if  none 
is  published  therein,  then  by  written  notice  posted  upon  the  court-house  door,  stating  therein 
that  he  is  ready  to  pay  such  warrants.  From  the  first  publication  or  posting  of  such  notice, 
such  warrants  cease  to  draw  interest. 

Manner  qftuiverMng. 

SEa  76.  In  advertising  wanaats  under  the  provisions  of  the  preceding  section  in  any  news- 
paper^ the  treasurer  must  not  publish  the  warrants  in  detail,  but  give  notice  only  that  county 
warrants  presented  for  payment  prior  to  such  a  date,  stated  in  the  notice,  ore  payable.  When 
a  part  only  of  the  warranU  presented  for  payment  on  the  same  day  are  payable,  the*  treasurer 
must  designate  such  payable  warrants  in  the  advertisement. 

Priority  qfpcmmetit. 

Seo.  77.  Warrants  drawn  on  the  treasury  and  properly  attested  are  entitled  to  preference 
as  to  payment  out  of  moneys  in  the  treasury  properly  applicable  to  such  warrants,  according 
to  the  priority  of  time  in  which  they  were  presented.  The  time  of  presenting  such  warrants 
must  be  noted  by  the  treasurer,  and  upon  the  receipt  of  moneys  into  the^  treasury  not  other- 
wise appropriated,  he  must  aet  apart  the  same^  or  so  much  thereof  as  is  necessary  for  the  pay- 
ment of  such  warrants. 

Warrants  not  presented /or  payment  in  sixty  days. 

Ssa  78.  Should  such  warrants  not  be  agam  presented  for  payment  within  sixty  days  from 
the  time  the  notice  hereinbefore  provided  for  is  given,  the  fund  set  aside  for  the  payment  of 
the  same  must  be  by  the  treasurer  applied  to  the  payment  of  unpaid  warrants  next  in  order 
of  re^tiy.  The  board  of  supervisors  may,  on  application  and  presentation  of  warrants  prop- 
erly mdorsed,  which  have  been  advertised,  pass  an  order  directing  the  treasurer  to  pay  them 
out  of  any  money  in  the  treasury  not  otherwise  appropriated. 

Interest,  how  entered, 

Seo.  79.  When  the  treasurer  pays  any  warrant  on  which  any  interest  is  due,  he  must  note 
on  the  warrant  the  amount  of  interest  paid  thereon,  and  enter  on  his  account  the  amount  of 
such  interest  distinct  from  the  principal. 

Settlement  with  auditor. 

Sec.  80.  The  treasurer  must  settle  his  accounts  relating  to  the  collection,  care,  and  dis- 
bursement of  public  revenue,  of  whatsoever  nature  and  kind,  with  the  auditor,  on  the  first 
Monday  of  each  month.  For  the  purpose  of  making  such  settlement,  he  must  make  out  a 
statement,  under  oath,  of  the  amount  oi  money  or  other  property  received  prior  to  the  period 
of  such  settlement,  the  sources  whence  the  same  was  derived,  the  amount  of  payments  or  dis- 
bursements, and  to  whom,  with  the  amount  remaining  on  hand.  He  must,  in  such  settlements, 
deposit  all  warrants  redeemed  by  him,  and  take  the  auditor's  receipt  therefor.  He  must  also 
make  a  full  settlement  of  all  accounts  with  the  auditor,  annually,  on  the  first  Monday  of  Janu- 
ary, in  the  presence  of  the  supervisors,  who  have  a  supervisory  control  thereof. 

Report  to  supervisors. 

Sec.  81.  Each  county  treasurer  must  make  a  detailed  report  at  every  regular  meeting  of  the 
board  of  supervisors  of  nis  county  of  all  moneys  received  by  him,  and  the  disbursement  thereof, 
and  of  all  debts  duo  to  and  from  the  county,  and  of  all  other  proceedings  in  his  office,  so  that 
the  receipts  into  the  treasury,  and  the  amount  of  disbursements,  together  with  the  debts  due 
to  and  from  the  county,  may  clearly  and  distinctly  appear. 
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Penalty  for  reusing  to  report. 

Seo.  82.  If  any  county  treasurer  neglect  or  refose  to  settle  or  report,  as  required  in  Bections 
ei^ty  and  eighty-one,  he  forfeits  and  must  pay  to  the  county  the  sum  of  five  hundred  dollars 
for  every  such  neglect  or  refusal,  and  the  board  of  supervisors  must  institute  suits  for  tiie  re- 
covery thereof. 

Duty  qf  district  cUtomey, 

Sac.  83.  If  the  district  attorney  refuse  or  neglect  to  account  for  and  pay  over  money  re- 
ceived by  him,  as  required  by  the  fifth  subdivision  of  section  one  hundred;  and  thirty-six,  the 
county  treasurer  must  bring  an  action  against  him  for  the  recovery  thereof  in  the  name  of  the 
county,  and  may  recover  in  such  action,  in  addition  to  the  amount  so  received,  fifty  per  cent 
thereon  by  way  of  damages. 

Duty  qf  coroner. 

Sec.  84.  If  the  coroner,  or  any  justice  of  the  pe$tce  acting  as  coroner,  fail  to  deliver  to  the 
treasurer,  within  thirty  days  after  any  inquest  upon  a  dead  body,  all  money  and  property  found 
upon  such  body,  unless  claimed  in  the  mean  time  by  the  public  administrator,  or  other  legal 
representative  of  the  decedent,  as  required  by  section  one  hundred  and  fifty,  the  district  at- 
torney must  proceed  against  the  coroner,  or  justice  of  the  peace  acting  as  coroner,  to  recover 
the  same  by  civil  action  in  the  name  of  the  county. 

DtUy  of  treasurer  on  receiving  money ^  etc. ,  from  coroner. 

Sec.  85.  The  treasurer,  upon  receiving  from  the  coroner,  or  justice  of  the  peace  acting  as 
coroner,  money  found  on  a  dead  body,  must  place  it  to  the  credit  of  the  county;  on  receiving 
other  property  in  like  manner,  he  must,  withm  thirty  days,  sell  it  at  public  auction,  upon  rea- 
sonable public  notice,  and  must,  in  like  manner,  place  the  proceeds  to  the  credit  of  the  county. 
All  said  moneys  must  be  kept  in  a  separate  fund. 

When  money  repaid  to  heirs. 

Sec.  86.  If  the  money  in  the  treasury  is  demanded  within  six  years  by  the  legal  representa- 
tives of  the  decedent,  the  treasurer  must  pay  it  to  them,  after  deducting  the  fees  and  expenses 
of  the  coroner  and  of  the  county  in  relation  to  the  matter,  or  the  same  may  be  so  paid  at  any 
time  thereafter,  upon  the  order  of  the  board  of  supervisors. 

Public  moneys^  how  kept. 

Ssa  87.  The  county  treasurer  must  keep  all  moneys  belonging  to  this  state,  or  to  any  county 
of  this  state,  in  his  own  possession,  until  disbursed  according  to  law.  He  must  not  place  the 
same  in  the  possession  oi  any  person,  to  be  used  for  any  purpose,  nor  must  he  loan,  or  in  any 
manner  use,  or  permit  any  person  to  use,  the  same,  except  as  provided  by  law;  but  nothing  in 
this  section  prohibits  him  from  making  special  deposits  for  the  safe-keeping  of  the  public  moneys, 
but  he  shall  be  liable  therefor  on  his  official  bond. 

SuUa  against  treasurer. 

Sec.  88.  Whenever  an  action  based  upon  official  inisconduct  is  commenced  against  any 
county  treasurer,  the  supervisors  may,  in  their  discretion,  suspend  him  from  office  until  sud^ 
suit  is  determined,  and  may  appoint  some  person  to  fill  the  vacancy,  who  shall  qualify  and  give 
such  bond  as  may  be  required  by  the  board  of  supervisors. 

In  case  qf  death  oftrecuurer. 

Sec.  89.  In  case  of  the  death  of  any  county  treasurer,  his  legal  representatives  must  deliver 
up  to  t^  person  appointed  to  fill  the  vacancy  occasioned  by  such  death,  all  official  moneys, 
books,  accounts,  papers,  and  documents  which  come  into  their  possession. 

Books,  etc.,  9^^ct  to  inspection. 

Seo.  90.  The  books,  accounts,  and  vouchers  of  the  treasurer  are  at  all  times  subject  to  the 
inspection  and  examination  of  the  board  of  supervisors  and  grand  jury. 

Slxaminationqf  books. 

Ssa  91.  The  treasurer  must  permit  the  chairman  of  the  board  of  supervisors,  district  attor- 
ney, and  auditor  to  examine  his  books  and  count  the  money  in  the  treasury,  whenever  they 
may  wish  to  make  an  examination  or  counting. 


Sec.  92.  "  Process,"  as  used  in  this  act,  includes  all  writs,  warrants,  summons,  and  orders  of 
courts  of  justice,  or  judicial  officers.  "Notice"  includes  all  papers  and  orders  (except  pro- 
cess) required  to  be  served  in  any  proceeding  before  any  court,  board,  or  officer,  or  when  re- 
quired by  law  to  be  served  independenUy  of  such  proceeding. 

Duty  qf  sheriff. 
Sec.  93.    The  sheriff  must,  — 

1.  Preserve  the  peace; 

2.  Arrest  and  take  before  the  nearest  magistrate  for  examination  all  persons  who  attempt  to 
commit,  or  who  have  committed,  a  public  offense; 

3.  Prevent  and  suppress  any  affniys,  breaches  of  the  peace,  riots^  and  insurrections  which 
may  come  to  his  knowledge; 

4.  Attend  all  courts,  except  justices'  and  police  courts,  held  within  his  county,  and  obey  their 
lawful  orders  and  directions; 

5.  Command  the  aid  of  as  many  male  inhabitants  of  his  county  bm  he  may  think  necessary  iu 
the  execution  of  these  duties; 

6.  Take  charge  of  and  keep  the  county  jail,  and  the  prisoners  therein; 
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7.  Releaoe  on  the  record  all  attachments  of  real  property  when  the  attachment  placed  hi  hk 
hand  haa  been  released  or  dischaz^ed; 

8.  Lidorse  npon  all  process  and  notices  the  year,  month,  day,  hour,  and  minnte  of  reoeptiaiiy 
and  lasae  tiierefor  to  the  person  delivering  it^  on  payment  of  fees^  a  certificate  ahowing  tha 
names  of  the  parties,  title  of  paper,  and  time  of  reception; 

9.  Serve  all  process  and  notices  in  the  manner  prescribed  by  law; 

10.  Certify  under  his  hand,  upon  process  or  notices,  the  manner  and  time  of  senrioe,  or  if  ho 
&]1b  to  make  service,  the  reason  of  his  failure,  and  retnm  the  same  without  delay. 

Process  from  another  county. 
SEa  94.    When  process  or  notices  are  returnable  to  another  county,  he  may  inclose  such 

Srocess  or  notice  in  an  envelope,  addreraed  to  the  officer  from  whom  the  same  emanated,  and 
eposit  it  in  the  post-office,  prepaying  postage. 

Return  pf  sheriff. 

Sec.  95.  The  return  of  the  sheriff  upon  process  or  notices  is  prima  facie  evidence  of  the  facte 
in  such  return  stated. 

PenaUyfor  not  returning  ^process. 

SEa  96.  If  a  sheriff  does  not  return  a  nrooess  or  notice  in  his  possession  with  the  necessary 
indorsement  l^ereon  without  delay,  he  is  liable  to  the  party  aggrieved  for  the  sum  of  two  hun- 
dred dollars,  and  for  all  damages  sustained  by  him. 

Penalty  for  neglecting  to  Uvy  execution, 

Seo.  97,  If  the  sheriff  to  whom  a  writ  of  execution  is  delivered  neglecte  or  refuses,  after  being 
required  by  the  creditor  or  his  attorney,  to  levy  upon  or  sell  any  property  of  the  psirty  charged 
in  tiie  writ  which  is  liable  to  be  levied  npon  and  sold,  he  is  liable  to  the  creditor  for  the  value 
of  such  property. 

Penalty  for  neglecting  to  pay  over  money, 

SEa  98.  If  he  neglecte  or  refuses  to  pay  over  on  demand  to  the  person  entitled  thereto  any 
money  which  may  come  into  his  hands  by  virtue  of  his  office  (after  deducting  all  legal  fees^ 
the  amount  thereof,  with  twenty-five  per  cent  damages,  and  interest  at  the  rate  of  ten  per  cent 
per  month  from  the  time  of  demand,  may  be  recovered  by  such  person. 

Penalty  for  escape  of  prisoner, 

Seo.  99.  A  sneriff  who  suffers  the  escape  of  a  person  arrested  in  a  civil  action,  without  the 
consent  or  connivance  of  the  party  in  whose  behalf  the  arrest  or  imprisonment  is  made,  is  liable 
as  follows:  — 

1.  When  the  arrest  is  upon  an  order  to  hold  to  bail,  or  upon  a  surrender  in  exoneration  of 
bail  before  judgment^  he  is  liable  to  the  plaintiff  as  bail; 

2.  When  the  arrest  is  on  an  execution  or  commitment  to  enforce  the  payment  of  money,  he 
is  liable  for  the  amount  expressed  in  the  execution  or  commitment; 

3.  When  the  arrest  is  on  an  execution  or  commitment  other  than  to  enforce  the  payment  of 
money,  he  is  liable  for  the  actual  damages  sustained; 

4.  Upon  being  sued  for  damages  for  an  escape  or  rescue,  he  may  introduce  evidence  in  miti- 
gation and  exculpation. 

Rescue  in  chnl  action. 

SEa  100.  He  is  liable  for  the  rescue  of  a  person  arrested  in  a  civil  action,  eq[ually  as  for  an 
escape. 

Return  of  prisoner  h^ore  action  commenced, 

Seo.  101.  An  action  cannot  be  maintained  aj^aiost  the  sheriff  for  a  rescue,  or  for  an  escape 
of  a  person  arrested  upon  an  execution  or  commitment,  if,  after  his  rescue  or  escape,  and  before 
the  commencement  of  the  action,  the  prisoner  returns  to  the  jail,  or  is  reteken  by  the  sheriffl 

Effect  qf  direction  to  sheriff. 

Sec.  102.  No  direction  or  authority  by  a  party  or  his  attorney  to  a  sheriff  in  respect  to  the 
execution  of  process  or  return  thereof,  or  to  any  act  or  omission  relating  thereto,  is  available  to 
discharge  or  excuse  the  sheriff  from  a  liability  lor  neglect  or  misconduct,  unless  it  is  contained 
in  a  writing,  signed  by  the  attorney  of  the  party,  or  by  the  party  if  he  has  no  attorney. 

Off^  when  vacant 

Sec.  103.  When  the  sheriff  is  committed,  under  an  execution  or  commitment  for  not  payiujD^ 
over  money  received  by  him  by  virtue  of  his  office,  and  remains  committed  for  sixty  days,  hia 
office  is  vacant. 

Must  execute  process. 

Sec.  104.  A  sheriff  or  other  ministerial  officer  is  justified  in  the  execution  of  and  must  exe- 
cute all  process  and  orders  regular  on  their  face  and  issued  by  competent  authority,  whatever 
may  be  the  defect  in  the  proceedings  upon  which  they  were  issued. 

Must  exhibit  P^P^** 

SEa  105.  The  officer  executing  process  must  then,  and  at  all  times  subsequent,  so  long  as 
he  retains  it,  upon  request,  diow  the  same  with  idl  papers  attached,  to  any  person  interested 
therein. 

Attendance  upon  court. 

Seo.  106.  The  sheriff  in  attendance  upon  court  must  act  as  the  crier  thereof,  call  the  parties 
and  witnesses,  and  all  other  persons  bound  to  appear  at  the  court,  and  make  proclamation  of 
the  opening  and  adjournment  of  the  courts  and  of  any  other  matter  under  ite  direction. 
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Servke^  how  made, 

Sso.  107.  Service  of  a  ^per,  other  than  process  upon  the  Bheriff,  may  be  made  hj  deliver- 
ing  it  to  him  or  to  one  of  his  deputies,  or  to  a  person  in  charge  of  the  o£&ce  dorine  omce-honrSy 
or  if  no  such  person  be  there,  by  leaving  it  in  a  conspicuons  place  in  the  office.  When  any  pro- 
cess remains  with  the  sheriff  uDexecated,  in  whole  or  in  par]^  at  the  time  of  his  death,  resigna- 
tion of  office,  or  at  the  expiration  of  his  term  of  office,  said  process  shall  be  executed  by  his 
successor  or  successors  in  office;  and  when  the  sheriff  sells  real  estate  under  and  by  virtue  of  an 
execution  or  order  of  court,  he,  or  his  successors  in  office,  shall  execute  and  deliver  to  the  pur- 
chaser or  purchasers  all  such  deeds  and  conveyances  as  are  r^uired  by  law  and  necessary  for 
the  purpose,  and  such  deeds  and  conveyances  shall  be  as  valid  in  law  as  if  they  had  been  exe- 
cuted by  the  sheriff  who  made  the  sale. 

Wheji  sheriff  u  a  party,  coroner  must  execute. 

Sec.  108.  When  the  sheriff  is  a  party  to  an  action  or  proceeding,  the  process  and  orders 
therein,  which  it  would  otherwise  be  the  duty  of  the  sheriff  to  execute,  must  oe  executed  by  the 
coroner  of  the  county;  provided^  when  any  action  is  becun  against  the  sheriff,  all  process  and 
orders  may  be  served  by  any  ]^rson  a  citizen  of  the  United  States  over  the  age  of  eighteen 
years,  in  the  manner  provided  in  the  Code  of  Civil  Procedure. 

Elisors,  when  designated. 

Sec.  109.  Process  or  orders  in  an  action  or  proceeding  may  be  executed  by  a  person  residing 
in  the  county,  designated  by  the  court  or  ^e  judge  thereof,  and  denominated  an  "elisor,"  in 
the  following  cases: — 

1.  When  the  sheriff  and  coroner  are  both  parties; 

2.  When  either  of  these  officers  is  a  party,  and  the  process  is  against  the  other;  and 

3.  When  either  of  these  officers  is  a  party,  and  there  is  a  vacancy  in  the  office  of  the  other, 
or  when  it  appears  by  affidavit  to  the  satisfaction  of  the  court  in  which  the  proceeding  is  pend- 
ing, or  the  judge  thereof,  that  both  of  these  officers  are  disqualified,  or  by  reason  of  any  bias, 
prejudice,  or  other  cause,  would  not  act  promptly  or  impartially. 

When  process  is  delivered  to  an  elisor,  he  must  execute  and  return  it  in  the  same  manner  as 
the  sheriff  is  required  to  execute  similar  process.  Whenever  process  is  executed,  or  any  act 
performed  by  a  coroner  or  elisor,  in  the  cases  provided  by  law  in  that  behalf,  such  coroner  or 
elisor  shall  be  entitled  to  receive  a  reasonable  compensation,  to  be  fixed  by  the  court,  to  be  paid 
by  the  plaintiff  in  case  of  the  summoning  of  jurors  to  complete  the  panel,  and  by  the  person  or 
party  requiring  the  service  in  all  other  cases  in  private  actioo.  If  rendered  at  the  instance  of 
tiie  people,  it  uiall  be  audited  and  paid  as  a  county  charge. 

Other  duUes. 
Bso,  110.    The  sheriff  must  perform  such  other  dnties  as  are  required  of  him  by  law 

TAX   OOLLEOrOB. 

Dutiea  qftax  eoHeetor, 

Sec.  IIOJ.  [Repealed  by  act  <mproved  March  16, 1889;  Statutes  and  Amendments  1889,  gS2, 
The  section  tooa  a  new  section  added  by  act  approved  March  17, 1887;  Statutes  and  Amauiments 
1887, 178,] 

COUVTY  CT*ERK« 

Jhdaes  qf  county  cJeri, 
Sec.  111.    The  county  clerk  mnst, — 

1.  Take  charge  of  and  safely  keep  or  dispose  o(  according  to  law,  all  books,  papers,  and  reo- 
ords  which  may  be  filed  or  deposited  in  his  office.  ^ 

2.  Act  as  clerk  of  the  board  of  supervisors,  and  as  clerk  of  the  superior  court,  and  attend 
each  session  thereof,  and  upon  the  judge  at  chambers,  when  required. 

3.  Issue  all  process  and  notices  required  to  be  issued;  enter  a  synopsis  of  all  orders,  judg- 
ments, and  decrees  proper  to  be  entered,  unless  the  court  shall  order  them  to  be  entered  at 
length;  keep  in  the  superior  court  a  docket,  in  which  must  be  entered  the  title  of  each  cause, 
with  the  date  of  its  commencement;  a  memorandum  of  every  subsequent  proceeding  therein, 
with  date  thereof,  and  a  list  of  all  the  fees  charged. 

4.  Keep  for  the  superior  court  an  index  of  all  suits,  labeled  "General  Index — Plaintiffs," 
each  page  of  which  must  be  divided  into  seven  columns,  under  their  respective  heads,  alphabet- 
ically arranged,  as  follows:  "Number  of  Suit,"  "Plaintiffs,"  "Defendants,"  "Date  of  Judg- 
ment," "Number  of  Judgment,"  "Page  of  Eatrv  of  Judgment  in  Judgment-book,"  "Pago  of 
Minute-book;  also  an  index  labeled  "General  Index  — DeUndants,"  each  page  of  which  must  be 
divided  into  seven  columns,  under  their  respective  heads,  alphabetically  arranged,  as  follows: 
"Number  of  Suit,"  "  Defendants."  "Plaintiffs,"  "  Date  of  Judgment,"  "Number  of  Judgment," 
"Page  of  Entry  of  Judgment  in  Judgment-book,"  "  Page  in  Order-book ";  keep  an  index  of  the 
names  of  persons  naturalized. 

Other  duties. 

Sec.  112.  He  must  keep  such  other  records  and  perform  each  other  dnties  as  are  preBoribed 
bylaw. 

COUMTX  AUDITOB. 

AwoUtor  must  draw  warrants. 

Sec.  113.  The  auditor  must  draw  warrants  on  the  coanty  treasurer  in  favor  of  all  persons 
entitled  thereto  in  payment  of  all  claims  and  demands  chargeable  against  the  county  which 
have  been  legally  examined,  allowed,  and  ordered  paid  by  the  board  of  supervisors;  provided, 
however,  that  the  auditor  must  not  draw  a  warrant  on  the  county  treasurer  m  favor  of  any  per- 
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Bon  until  said  auditor  shall  have  received  ^m  the  clerk  of  the  board  of  superviion  the  certified 
li«t  mentioned  in  aabdivision  four,  section  twenty,  of  this  act.  The  auditor  most  also  draw  his 
warrants  on  the  county  treasury  for  all  debts  and  demands  a^jainst  the  county  wheu  the 
amounts  are  fixed  by  law,  and  which  are  not  directed  to  be  audited  by  acme  other  person  or 
tribunal. 

Warrants  must  sfjpec^y  IktbiUty, 
Seo.  114.    All  warrants  must  distinctly  specify  the  liability  for  which  they  are  drawn,  and 

when  it  accrued. 

Mvst  settle  accounts. 

Sec.  115.  The  auditor  must  examine  and  settle  the  accounts  of  all  persons  indebted  to  the 
county,  or  holding  moneys  payable  into  the  county  treasury,  and  must  certify  the  amount  to 
the  treasurer,  and  upon  the  presentation  and  filing  of  the  treasurer's  receipt  therefor,  give  to 
such  persons  a  discharge,  and  charge  the  treasurer  with  the  amount  reoeived  by  him. 

Keep  accounts  tmth  treasurer. 

Sec.  116.  The  auditor  must  keep  accounts  current  with  the  treasurer,  and  when  any  person 
deiipsits  with  the  auditor  any  receijst  given  by  the  treasurer  for  any  money  paid  into  the  treas- 
ury, the  auditor  must  file  such  receipt,  and  charge  the  treasurer  with  the  amount  thereof. 

Warrants  must  he  numbered, 

Seo.  117.  All  warrants  issued  by  the  auditor  during  each  year  commencing  with  the  first 
Monday  after  the  first  day  of  January  must  be  numbered  consecutively,  and  the  number,  date, 
and  amount  of  each,  and  the  name  of  the  person  to  whom  payable,  and  the  purpose  for  which 
drawn,  must  be  stated  thereon,  and  they  must,  at  the  time  they  are  issued,  be  registered 
by  him,  and  after  such  warrants  have  remained  uncalled  for  for  two  years  they  shall  be  can- 
celed. 

Examine  books  qf  treasurer. 

Seo.  118.  The  auditor  must^  between  the  first  and  tenth  day  of  each  month,  examine  the 
books  of  the  treasurer,  ajid  see  that  the  same  have  been  correctly  kept. 

Counting  of  money, 

Seo.  119.  The  chairman  of  the  board  of  supervisors,  district  attorney,  and  anditor  mnsi^ 
at  least  once  in  each  month,  count  the  money  in  tiie  county  treasnzy,  and  make  and  v«if  y,  in 
duplicate,  statements  showing,  — 

1.  The  amount  of  money  that  ought  to  be  in  the  treasury; 

2.  The  amount  and  kind  of  money  actually  therein. 

suing  and  posting  statements, 

Seo.  120.  They  must  file  one  of  the  statements  in  Um  office  of  the  eoiin^  elerk,  and  tiio 
auditor  must  post  and  maintain  the-  other  in  his  office  for  at  least  one  monUi  thereafter. 

Joint  statement^  when  and  haw  made, 

Seo.  121.  The  auditor  and  treasurer  of  each  county  must,  on  the  first  Monday  in  Fsbnuiy, 
May,  August,  and  November,  and  at  such  other  times  as  the  board  of  supervisors  may  require, 
make  a  joint  statement  to  the  board  of  supervisors,  showing  the  whole  amount  of  coUections 
(stating  particularly  the  source  of  each  portion  of  the  revenue)  from  all  sources  paid  into  the 
county  treasury;  the  funds  among  which  the  same  was  distributed,  and  the  amount  to  each; 
the  total  amount  of  warrants  drawn  and  paid,  and  on  what  fund;  the  total  amount  of  warrants 
drawn  and  unpaid,  and  accounts  or  claims  audited  or  allowed  and  unpaid,  and  the  fund  out  of 
which  they  are  to  be  paid;  and  generally  make  a  full  and  specific  showing  of  the  fi»a^nAi*^i  oen- 
dition  of  the  county. 

Oiher  duiiea. 
Saa  122.    The  auditor  nmat  diiolMrge  Muh  other  dnlus  as  we  required  bfy  law. 

ODUVrr  BBOOBJWB. 

Recorder  muatfroeure  and  keep  hocks. 

Seo.  128.  The  recorder  must  procure  such  books  for  records  as  the  business  of  his  offioe  re- 
quires, but  orders  for  the  same  must  first  be  obtained  from  the  board  of  supervisors.  He  has 
tne  custody  of  and  must  keep  all  books,  records,  maps,  and  papers  deposited  in  his  office. 

Duty  of  recorder. 

Seo.  124.  He  must,  upon  the  payment  of  his  fees  for  the  same,  record  separately,  in  lai^ 
and  well-bound  separate  uooks,  in  a  fair  hand,  — 

1.  Deeds,  grants,  transfers,  and  mortgages  of  real  estate,  releases  of  mortgages,  powers  <tf 
attorney  to  convey  real  estate,  and  leases  which  have  been  acknowledged  or  proved; 

2.  Mortgages  of  personal  property; 

3.  Certificates  of  marriase,  and  marriage  oontraots; 

4.  Wills  admitted  to  probate; 
6.  Official  bonds; 

6.  Notices  of  mechanic's  lien; 

7.  Transcripts  of  judgments  which  by  law  are  made  liens  upon  real  estate; 

8.  Notices  of  attachments  upon  real  estate; 

9.  Notices  of  the  pendency  of  an  action  affecting  real  estate,  the  title  theretp^  or  the 
fion  thereof; 

10.  Instruments  describing  or  relating  to  the  separate  property  of  married  women; 

11.  Births  and  deaths;  and 

12.  Such  other  writings  as  are  required  or  permitted  by  law  to  be  reoorded* 
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Booiatohehe^. 
Seo,  125.    Kvery  recorder  most  keep,  — 

1.  An  index  of  deeds,  grants,  and  transfers,  labeled  "(jhrantors,"  each  page  divided  into 
four  colnmns,  headed  respectively:  "Names  of  Grantors,"  "Names  of  Grantees,"  "Date  of 
Deeds,  Grants,  or  Transfers,"  and  "Where  Recorded." 

2.  An  index  of  deeds,  labeled  "Grantees,"  each  page  divided  into  four  colnmns,  headed  re- 
spectively: "Names  of  Grantees,"  "Names  of  Grantors,"  "Date  of  Deeds,  Grants,  or  Trans- 
fers," and  "Where  Recorded." 

3.  Two  indexes  of  mortgages,  labeled  respectively:  "  Mortgagors  of  Real  Property,"  "Mort- 
^(agors  of  Personal  Property,"  with  the  pages  thereof  divided  into  five  colamns,  headed  respec- 
tively: "Names  of  Mortgagors,"  "Names  of  Mortgagees,"  "Date  of  Mortgages,"  "Where 
Recorded,"  "When Discharged." 

4.  Two  indexes  of  mortgages,  labeled  respectively:  "  Mortgagees  of  Real  Property,"  "  Mort- 
gagees of  Personal  Property,"  with  the  pages  thereof  divided  into  five  colnmns,  headed  re- 
spectively: "Names  of  Mortgagees,"  "Names  of  Mortgagors,"  "Date of  Mortgages,"  "Where 
Recorded,"  "When  Discharged." 

6.  Two  indexes  of  releases  of  mortgages,  labeled  respectively:  "Releases  of  Mortgages  of 
Real  Property  —  Mortgagors,"  "Releases  of  Mortgages  of 'Personal  Property—  Mortgagors," 
with  pages  thereof  divided  into  six  columns,  headed  respectively:  "Parties  Releasing,"  "To 
Whom  Releases  are  Given,"  "Date  of  Releases,"  "Where  Releases  are  Recorded,"  "Date  of 
Mortgages  Released,"  "Where  Mortgages  Released  are  Recorded." 

6.  Two  indexes  of  releases  of  mortgages,  labeled  respectively:  "Releases  of  Mortgages  of 
Real  Property — Mortgagees,"  "Releases  of  Mortgages  of  Personsd Property — Mortgagees,  with 
pages  thereof  divided  mto  fonr  columns,  headed  respectively:  "  Parties 'Whose  Mortgages  are 
Released,"  "  Parties  Releasing,"  "Date  of  Releases,^*  "  Where  Recorded." 

7.  An  index  of  powers  of  attorney,  labeled  "  Powers  of  Attorney,"  each  page  divided  into  five 
colnmns,  headed  respectively:  "Names  of  Parties  Executing  the  Powers,  "To  Whom  Powers 
are  Executed,"  "Date  of  Powers,"  "  Date  of  Recording,"  "  Where  Powers  are  Recorded." 

8.  An  index  of  leases,  labeled  "  Leases  —  Lessors,  each  paee  divided  into  four  columns, 
headed  respectively:  "Names  of  Lessors,"  "Names  of  Lessees,  "Date  of  Leases,"  "When 
and  Where  Recorded." 

9.  An  index  of  leases,  labeled  "Leases — Lessees,"  each  page  divided  into  four  columns, 
headed  respectively:  "Names  of  Lessees,"  "Names  of  Lessors,  "Late  of  Leases,"  "When 
and  Where  Recorded." 

10.  An  index  of  marriage  certificates,  labeled  "Marriage  Certificates  —  Men,"  each  paged!-' 
Tided  into  six  columns,  h^ed  respectively:  "  Men  Married,"  "To  Whom  Married,"  "When 
Married,"  "By  Whom  Married,"  "Where  Married,"  "  Where  Certificates  are  Recorded." 

11.  An  index  of  marriage  certificates,  labeled  "  Marriaffe  Certificates  —  Women,"  each  page 
divided  into  six  columns,  headed  respectively:  "Women  Married"  (and  under  this  head  placing 
the  famUv  names  of  the  women),  "To  Whom  Married,"  "When  Married,"  "By  Whom 
Married,    " Where  Married,"  "Where  Certificates  are  Recorded." 

12.  An  index  of  assignments  of  mortgages  and  leases,  labeled  "Assignments  of  Mortgages  and 
Leases — Assignors,"  each  page  divided  mto  ^ve  columns,  headed  respectfully:  "Assignors," 
"Assignees,"  "  Instruments  Assigned,"  "Date  of  Assignment,"  "  When  and  Where  Recorded." 

13.  An  index  of  assignments  of  mortf^es  and  leases,  labeled  "Assignments  of  Mortgages 
and  Leases  —  Assignees,"  each  page  divided  into  five  columns,  headed  respectively:  "As- 
signees," "Assignors^"  "Instmments  Assigned,"  "Date  of  Assignment,"  "When  and  Where 
Recorded." 

14.  An  index  of  wills,  labeled  "  WiUs,"  each  page  divided  into  fonr  colnmns,  headed  respec- 
tively: "  Names  of  Testators,"  "Date  of  WilV*  "  Date  of  Probate^"  "  When  and  Where  Re- 
corded." 

16.  An  index  of  official  bonds,  labeled'** Official  Bonds,"  each  pa^a  divided  into  five  columns, 
headed  respectively:  "  Names  of  Officers,"  "  Names  of  Offices,"  "  Date  of  Boad^"  "Amount  of 
Bonds,"  "  When  and  Where  Reoorded." 

16.  An  index  of  notices  of  mechanics'  liens,  labeled  "Mechaaios'  liens,"  each  pa^e  divided 
into  three  columns,  headed  respectively:  "Parties  Against  Whom  Claimed,"  "Parties  Claim- 
ing Liens,"  "Notices —  When  and  Where  Recorded." 

17.  An  index  to  transcripts  of  judgments,  labeled  "Transcripts  of  Judgments,"  each  page 
divided  into  seven  columns,  headed  respectively:  "Judgment  Debtors,"  "Judgment  Cred- 
itors," "Amount  of  Judgments,"  "Where  Recovered,"  "When  Recovered,"  "When  Tran- 
script FUed,"  "  When  Judgment  Satisfied." 

18.  An  index  of  attachments,  labeled  "Attachments,"  each  page  divided  into  six  columns, 
headed  respectively:  "Parties  Against  Whom  Attachments  are  Issued,"  " Parties  Issuing  At- 
tachments,'^ "Notices  of  Attachments,"  "When  Recorded,"  "  Where  Recorded,"  "When  At- 
tachments Discharged." 

19.  An  index  of  notices  of  the  pendency  of  actions,  labeled  "Notices  of  Actions,"  each  page 
divided  into  three  columns,  headed  respectively:  "Parties  to  the  Action,"  "Notices — when 
Recorded,"  "Where  Recorded." 

20.  An  index  of  the  separate  property  of  married  women,  labeled  "Separate  Property,"  each 
page  divided  into  five  columns,  headed  respectively:  "Names  of  Married  Women,"  "Names 
of  Their  HusbandB,"  "Nature  of  Instruments  Recorded,"  "When  Recorded,"  "Where  Re- 
corded." 

21.  An  index  to  the  reffister  of  births  and  deaths. 

22.  Such  other  books  oi  record  and  indexes  as  are  or  may  be  required  by  law. 

207 


f§12&-135  OOUNTY  GOVEKtmENTS. 

•'  CerHfioaUs  (fSalu}' 

Ssa  126.  The  recorder  must  keep  in  his  office  a  book,  to  be  called  ^'Certifioates  of  Sales, ** 
and  record  therein  all  certificates  of  sales  of  real  estate  sold  under  execution,  or  under  order 
made  in  any  judicial  proceeding.  He  must  also  prepare  an  index  thereto,  in  which,  in  separate 
columns,  ha  must  enter  the  names  of  the  plaintiff  in  the  execution,  the  defendant  in  the  execu- 
tion, the  purchaser  at  the  sale,  and  the  date  of  the  sale. 

(kfUa  <^  firuUJudgmerUB, 

Ssa  127.  The  recorder  must  file  and  record,  with  the  record  of  deeds,  grants,  and  transfers^ 
certified  copies  of  final  judgments  or  decrees  partitioning  or  afifecting  the  title  or  possession  of 
real  property,  any  part  of  which  is  situate  in  uie  county  of  which  he  is  recorder. 

NoUce — How  impariecL 

Sjca  128.  Every  such  certified  copy  of  partition,  from  the  time  of  the  filing  the  same  with 
the  recorder  for  record,  imparts  notice  to  all  persons  of  the  contents  thereof;  and  subsequent 
purchasers,  mortgagees,  and  lien-holders  purchase  and  take  with  like  notice  and  effect  as  if 
such  copy  of  decree  was  a  duly  recorded  deed,  grants  or  transfer. 

Indexes — JEToto  hepL 

SiEC.  129.  The  recorder  may  keep  in  the  same  volume  any  two  or  more  of  the  indexes  men- 
tioned in  section  one  hundred  and  twenty-five;  but  the  several  indexes  must  be  kept  distinct 
from  each  other,  and  the  volume  distinctly  marked  on  the  outside  in  such  way  as  to  dbow  all 
the  indexes  kept  therein.  The  names  of  &e  parties  in  the  first  column  in  the  several  indexes 
must  be  arranged  in  idphabetical  order,  and  when  a  conveyance  is  executed  by  a  sheri£^  the 
name  of  the  sheriff  and  the  party  charged  in  the  execution  must  both  be  inserted  in  the  index; 
and  when  an  instrument  is  recorded  to  which  an  executor,  administrator,  or  trustee  is  a  party, 
the  name  of  such  executor,  admimstrator,  or  trustee,  together  with  the  name  of  the  testator, 
or  intestate,  or  party  for  whom  the  trust  is  held,  must  be  inserted  in  the  index. 

£Hling  and  recording  instruments. 

Ssa  130.  When  any  instrument^  P^P^t  or  notice,  authorised  by  law  to  be  recorded,  is  de- 
posited in  the  recorder's  office  for  recoro,  the  recorder  must  indorse  upon  the  same  the  time 
when  it  vras  received,  noting  the  year,  month,  day,  hour,  and  minute  of  its  reception,  the 
amount  of  fees  for  recording,  and  must  record  the  same  without  delay,  together  with  the 
acknowledements,  proofs,  and  certificates,'  written  upon  or  annexed  to  tiie  same,  with  the  plats, 
surveys,  s<medi}le,  and  other  papers  thereto  annexed,  in  the  order  and  as  to  the  time  when  the 
same  was  received  for  record,  and  must  note  at  the  foot  of  the  record  the  exact  time  of  its  re- 
ception, and  the  name  of  the  person  at  whose  request  it  was  recorded. 
Same, 

Ssa  131.  He  must  also  indorse  upon  each  instrument*  paper,  or  notice  the  time  when,  the 
book  and  pages  in  which,  it  is  recorded,  and  must  thereafter  deliver  it  up  upon  request  to  the 
party  leavmg  the  same  for  record,  or  to  his  order. 

Searches, 

Ssa  132.  The  recorder  mav,  at  his  option,  upon  the  application  of  any  person,  and  upon 
the  payment  or  tender  of  the  fees  therefor,  make  searches  for  conveyances,  mortgages,  and  all 
other  instruments,  papers,  or  notices  recorded  or  filed  in  his  office,  and  furnish  a  certificate 
thereof,  stating  tiie  names  of  the  parties  to  such  instruments,  papers,  and  notices,  the  dates 
thereof,  the  year,  month,  day,  hour,  and  minute  they  were  recomed  or  filed,  the  extent  to 
which  they  purport  to  affect  the  property  to  which  they  relate,  and  the  books  and  pages  where 
they  are  recorded. 
Penalty /or  neglecting  to  record  any  instnanent,  etc, 

SEa  133.  If  any  recorder  to  whom  an  instrument*  proved  or  acknowledged  according  to 
law,  or  any  paper  or  notice  which  may  by  law  be  recorded,  ia  delivered  for  record,  — 

1.  Neglects  or  refuses  to  record  such  instrument,  paper,  or  notice  within  a  reasonable  time 
after  receiving  the  same;  or 

2.  Records  any  instrument,  papers,  or  notices,  willfully  or  m^ligentiy,  untruly,  or  in  any 
other  manner  than  is  hereinbefore  directed;  or 

3.  Neglects  or  refuses  to  keep  in  his  office  such  indexes  as  are  required  by  this  article,  or  to 
make  the  proper  entries  therein;  or 

4.  Neglects  or  refuses  to  make  the  searches  and  to  give  the  certificate  re<j[uired  by  this  arti- 
cle, i^ter  he  has  consented  so  to  do,  or  if  such  searches  or  certificates  are  mcomplete  aud  de- 
fective in  any  important  particular  affecting  the  property  in  respect  to  which  the  search  is 
requested;  or 

5.  Alters^  changes^  or  obliterates  any  records  deposited  in  his  office,  or  inserts  any  new  mat- 
ter therein; 

— He  is  liable  to  the  party  aggrieved  for  three  tunes  the  amount  of  the  damages  which  may  be 
occasioned  thereby. 

Ifot  hound  to  record  unless  fees  are  paid, 

SEa  134.  He  is  not  bound  to  record  any  instrument,  or  file  any  paper  or  notice,  or  furnish 
any  copies,  or  to  render  any  service  connected  with  his  office,  until  his  fees  for  the  same^  as 
prescribed  by  law,  are,  if  demanded,  paid  or  tendered. 

Becords  (^office  open  for  inmecUou. 

Ssa  135.  All  books  of  record,  maps,  charts,  surveys,  and  other  papers  on  file  in  the  re- 
corder's office,  must,  durinff  office-hours,  be  open  for  inspection  of  any  person  who  may  desire 
to  inspect  them,  and  may  l>e  inspected  without  charge;  aud  the  recorder  must  arrange  the 
books  of  record  and  indexes  in  his  office  in  such  suitable  places  as  to  facilitate  their  inspection. 
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DISTRICT   ATTORNEY. 

Duties  qfduiriet  attorney. 
SEa  136.    Tho  district  attorney  is  the  public  prosecutor,  and  must,  — 

1.  Attend  the  superior  courts  and  conduct,  on  uehalf  of  the  people,  all  proBecations  for  pub- 
lic offenses; 

2.  Institute  proceedings  before  the  magistrates  for  the  arrest  of  persons  charged  with  or  rea- 
sonably suspected  of  public  offenses  when  he  has  information  that  any  such  offenses  have  been 
committed,  and  for  that  purpose,  when  not  engaged  in  criminal  proceedings  in  the  superior 
court,  or  in  civil  cases  therein  on  behalf  of  the  people,  must  attend  upon  the  magistrates  in 
cases  of  arrest,  when  required  by  them,  and  attend  before  and  give  advice  to  the  grand  jury 
whenever  cases  are  presented  to  them  for  their  consideration; 

3.  Draw  all  inrlictments  and  informations,  defend  all  suits  brought  against  the  state  or  his 
county,  prosecute  all  recognizances  forfeited  in  the  courts  of  record,  and  all  actions  for  the 
recovery  of  debts,  fines,  penalties,  and  forfeitures  accruing  to  the  state  or  his  county; 

4.  Deliver  receipts  for  money  or  property  received  in  his  official  capacity,  and  file  duplicates 
thereof  with  the  county  treasurer; 

5.  On  the  first  Monday  of  each  month  file  with  the  auditor  an  account,  verified  by  his  oath, 
of  ail  moneys  received  by  him  in  his  official  capacity  during  the  preceding  month,  and  at  the 
same  time  pay  them  over  to  the  county  treasurer; 

6.  Give,  when  required,  and  without  fee,  his  opinion  in  writing  to  county,  district,  and 
township  officers,  on  matters  relating  to  the  duties  of  their  respective  offices; 

7.  Keep  a  register  of  official  business,  in  which  must  be  entered  a  note  of  every  action, 
whether  criminal  or  civil,  prosecuted  officially,  and  of  the  proceedings  therein;  and 

8.  Perform  such  other  duties  as  are  prescribed  by  law. 

Legal  adviser, 

Hsu  137.  The  district  attorney  is  the  legal  adviser  of  the  board  of  Bapervisors.  He  most 
attend  their  meetings  when  required,  and  must  attend  and  oppose  all  cLaims  and  acoonnts 
against  the  county  when  he  deems  them  unjust  and  ill^gaL 

Claims,  * 

Ssa  138.  The  district  attorney,  except  for  his  own  services,  must  not  present  any  claixiL 
account,  or  demand  for  allowance  against  the  county,  nor  in  any  way  advocate  the  relief  asked 
«Q  any  claim  or  demand  made  by  another. 

COUNTT  8UBTE70B. 

Duties  qf  county  surveyor, 

Ssa  139.  The  surveyor  must  make  any  surrey  that  may  be  required  by  the  order  of  courts 
tfae  board  of  supervisors,  or  upon  application  of  any  person;  keep  a  correct  and  fair  record  of 
all  surveys  made  by  him,  number  them  in  the  order  made,  and  preserve  a  copy  of  the  field- 
notes  and  calculations  of  each  Borvey;  indorse  thereon  its  proper  number,  a  copy  of  which,  and 
a  fair  and  accurate  plat,  together  with  the  certificate  of  survey,  must,  upon  application,  be  fur- 
nished by  him  to  any  person  upon  payment  of  the  fees  allowed  by  law. 

Land  divided  by  cawnjty  lines. 

Ssa  110.  Any  person  owning  or  claiming  lands  which  are  divided  by  county  lines,  and 
wishing  to  have  the  same  surreyed,  may  apply  to  the  surveyor  of  any  county  in  which  any 
part  of  such  land  is  situated;  and  on  such  application  beinff  made,  the  surveyor  must  make  the 
survey,  which  is  as  vidid  as  though  the  lancus  were  situatea  entirely  within  the  county. 

Same, 

Sec.  141.  When  land,  the  title  to  which  is  in  dispute  before  any  court,  is  divided  by  a 
county  line,  the  court  makine  an  order  of  survey  may  direct  the  order  to  the  surveyor  of  any 
connly  in  which  any  part  of  tne  land  is  situated.  .    . 

2Vu«  meridian  and  variation, 

•  Sec.  142.  In  all  surveys,  the  courses  must  be  expressed  according  tothe  true  meridian,  and 
the  variation  of  the  magnetic  meridian  from  the  true  meridian  must  be  expressed  on  the  plat 
with  the  date  of  the  survey. 

Ckainmen  and  markers, 

Ssa  143.  If  a  party  for  whom  a  snrvev  is  made  does  not  famish  the  chainmen  and  markers, 
the  surveyor  may  employ  the  necessary  chainmen  and  markers,  and  receive  the  reasonable  hire 
of  all  assistants  necessarily  employed. 

Musi  assist  surveyor-general. 

Sec.  144.  Each  county  surveyor  must,  when  required,  aid  and  assist  the  surveyor-general 
in  making  surveys  within  the  county. 

When  surveyor  is  interested. 

Sec.  145.  When  the  county  surveyor  is  interested  in  any  land  the  title  to  which  is  in  dis- 
pute, and  a  survey  thereof  is  necessary,  the  court  must  direct  tho  survey  to  be  made  by  some 
disinterested  person,  and  the  person  so  appointed  is  for  that  purpose  authorized  to  administer 
and  certify  oaths.  He  must  return  such  survey,  verified  by  his  affidavit  annexed  thereto,  and 
receive  for  his  services  the  same  fees  as  the  county  surveyor  would  be  entitled  to  for  similar 
service.    ■ 

Oiktr  duties. 
Ssa  146.    He  must  perform  such  other  services  as  may  be  required  of  him  by  law* 
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OOUNTY  OOBONER. 

Duty  of  coroner  on  inquesU. 

Seo.  147.  The  coroner  must  hold  inquests  as  prescribed  by  chapter  two,  title  twelve,  part 
two,  of  the  Penal  Code.  The  coroner  or  other  officer  holding  the  inqnest  upon  the  body  of  a 
deceased  person  may  subpoena  a  physician  or  surgeon  to  inspect  the  body,  or  a  chemist  to  make 
an  analysis  of  the  contents  of  the  stomach  or  of  the  tissues  of  the  body,  or  hold  a  post-mortem 
examination  of  the  deceased,-  and  give  a  professional  opinion  as  to  the  cause  of  death,  and  shall 
cause  the  testimony  given  by  the  witness  to  be  reduced  to  writing  under  his  direction,  and  may 
employ  a  clerk  or  stenographer  for  such  pdrpose,  at  the  same  compensation  as  is  now  allowed 
to  stenographers  in  the  superior  courts  of  this  state;  and  when  such  testimony  is  taken  down 
by  a  stenographer,  his  transcription  thereof,  duly  certified  to,  shall  constitute  the  deposition  of 
such  witness.     [AmeTidmerU  approved  March  16, 1889;  Utaiutea  and  Amendments  1889,  £32,1 

Duty  of  coroner  on  inquesL 

Sec.  148.  When  an  inquest  is  held  by  the  coroner,  and  no  other  person  takes  charge  of  the 
body  of  the  deceased,  he  must  cause  it  to  be  decently  interred;  and  if  there  is  not  sufficient 
property  belonging  to  the  estate  of  the  deceased  to  pay  the  necessary  ezpenaes  of  the  buhal, 
the  expenses  are  a  legal  charge  against  the  county. 

"  Coroner's  Ifegister" 

Sec.  149.  It  shall  be  the  duty  of  the  coroner  of  each  county  to  keep  an  official  register,  to 
be  labeled  "Coroner's  Register,"  in  which  he  shall  enter  the  date  of  holding  all  inquests,  the 
name  of  the  deceased  when  known,  and  when  not»  such  description  of  the  deceased  as  may  be 
sufficient  for  identification;  property  found  on  the  person  of  deceased,  if  any;  what  dispo- 
sition was  made  of  the  same  by  the  coroner;  ihe  cause  of  death  when  known,  and  such  other 
information  as  may  pertain  to  the  identity  of  the  deceased. 

Must  deliver  property  of  deceased.  , 

Sec.  150.  The  coroner  must»  within  thirty  days  after  an  inquest  upon  a  dead  body,  deliver 
to  the  county  treasurer,  or  the  legal  representatives  of  the  deceased,  any  money  or  other  prop- 
erty found  upon  the  body,  and  at  the^same  time  file  an  affidavit  with  the  treasurer,  showing,  — 

1.  The  amount  of  money  or  other  propertv  belonging  to  the  estate  of  the  deceased  person, 
which  has  come  into  his  possession  since  his  last  statement; 

2.  The  disposition  made  of  such  property. 

Vacancy,  howjilled. 

Sec.  151.  If  the  office  of  coroner  is  vacant,  or  he  is  absent^  or  unable  to  attend,  the  duties 
of  his  office  may  be  discharffed  by  any  justice  of  the  peace  of  the  county,  with  the  likeaathority, 
and  subject  to  the  same  obligations  and  penalties^  as  the  coroner. 

Dtscfiorge  duties  qf  sheriff". 

Sec.  152.  In  the  cases  specified  in  section  one  hondred  and  eighty  the  coroner  most  disohai^e 
the  duties  of  shenfil 

Assessor, 

SEa  153.  The  assessor  must  perfonn  Bucb  duties  as  are  prescribed  in  title  nine,  part  threes 
of  the  Political  Code. 

Tax  coittector,. 

Ssa  154.  The  tax  collector  must  perform  such  duties  as  are  prescribed  in  title  nine,  part 
three,  of  the  Political  Code. 

School  superintendent 

Ssa  155.  The  school  superintendent  must  perform  auch  dntiea  as  are  prescribed  in  title 
three,  part  three,  of  the  Political  Code. 

Public  administrator. 

Sec.  156.  The  public  administrator  must  perform  such  duties  as  are  prescribed  in  chapter 
thirteen,  title  eleven,  part  three,  of  the  Code  of  Civil  Procedure. 

*'  Regwter  qf  Public  Administrator."  • 

Sec.  157.  It  shall  be  the  duty  of  the  public  administrator  to  keep  a  book,  to  be  labeled 
''Register  of  Public  Administrator,"  in  which  he  shall  enter  the  name  of  every  deceased 
person  on  whose  estate  he  shall  administer,  the  date  of  granting  letters,  money  received,  the 
property  appraised  audits  ^ue,  proceeds  of  all  sales  of  property,  the  amount  of  his  fees,  the 
expenses  of  administration,  the  amount  of  estate  after  all  charges  and  expenses  have  been  paid, 
the  disposition  of  property  on  distribution,  the  date  of  dischar^  of  aoministrator,  and  such 
other  matters  as  may  be  necessary  to  give  a  full  and  complete  history  of  each  estate  adminis- 
tered by  him. 
Constables. 

Sec.  158.  Constables  must  attend  the  courts  of  justices  of  the  peace  within  their  townships 
whenever  so  required,  and  within  their  counties  execute,  serve,  and  return  all  process  and  no- 
tices directed  or  delivered  to  them  by  justices  of  the  peace  of  such  county,  or  by  any  compe- 
tent authority,  and  shall  charge  and  collect  for  their  services  such  fees  as  are  allowed  by  law, 
except  when  in  conflict  with  section  one  hundred  and  sixty-three  on  this  act. 

Sections  applicable. 

^  Sec.  159.  All  provisions  of  sections  ninety-two,  ninety-three,  ninety-four,  ninety-five,  ninety- 
six,  ninety-seven,  ninety-eighty  ninety-nine,  one  hundred,  one  hundrod  and  one,  one  hundred 
and  two,  one  hundred  and  uiree,  one  hundred  and  four,  one  hundred  and  five,  one  hundred  and 
six,  one  hundred  and  seven,  except  the  fourth  and  sixth  subdivisions  of  section  ninety-three^ 
apply  to  constables^  and  govern  tbeir  powers,  duties^  and  liabilities. 
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JiuSce»  ijf  ihe  peace, 

Seo.  160.  JnstiooB  of  the  peace  must  perform  such  daties  as  are  prescribed  in  title  eleTeo, 
part  two,  of  the  Code  of  Civif  Prooednre,  and  sach  other  duties  as  are  prescribed  by  law. 

Salaries,  how  paid, 

Sejo,  161.  The  salaries  of  officers  must  be  paid  monthly,  from  the  salary  ooonty  fund  of  the 
treasury,  on  the  warrant  of  the  auditor. 

Classification  <if  counties. 

Sec.  162.  For  the  purpose  of  reg[alating  the  compensation  of  all  officers  hereinbefore 
provided  for,  the  several  counties  of  this  state  are  hereby  classified,  and  shall  hereafter  remain 
classified,  according  to  their  population,  as  ascertained  by  the  federal  census  taken  in  the  year 
eighteen  hundred  and  eighty,  as  follows,  to  wit:  — 

I^st  class. 

All  counties  containing  a  population  of  one  hundred  thousand  inhabitants  and  over  shall  be- 
long to  and  be  known  as  counties  of  the  first  class. 

Second  class. 

Counties  containing  a  population  of  fifty  thousand  and  under  one  hundred  thousand  inhabi- 
tants shall  belong  to  and  oe  known  as  counties  of  the  second  dass. 

Third  class. 

Counties  containing  a  population  of  thirty-five  thousand  and  under  fifty  thousand  inhabi- 
tants shall  belong  to  and  De  known  i|s  countiea  of  the  third  class. 

Fourth  class. 

Counties  containing  a  population  of  thirty-four  thousand  and  under  thirty-five  thousand 
shall  belong  to  and  be  known  as  counties  of  the  fourth  dass. 

F\fUi  class. 

Counties  containing  a  population  of  thirty  thousand  and  under  thirty-four  thousand  ahall 
belong  to  and  be  known  as  counties  of  the  fifth  dass. 

Sixth  class. 

Counties  containing  a  population  of  twenty-five  thousand  and  under  thirty  thousand  inhab- 
itants shall  belong  to  and  be  known  as  counties  of  the  siscth  class. 

SeverUfi  class. 

Counties  containing  a  population  of  twentv-one  thousand  and  under  twenty-five  thousand 
shall  belong  to  and  be  known  as  counties  of  the  seventh  dass. 

Mghtii  class. 

Counties  containing  a  population  of  twenty  thousand  and  under  twenty-one  thousand  shall 
belong  to  and  be  known  as  counties  of  the  eighth  class. 

Ninth  class. 

Counties  containing  a  population  of  eighteen  thousand  five  hundred  and  under  twenty  thou- 
sand shall  belong  to  and  do  known  as  counties  of  the  ninth  class. 

TentJi  class. 

Counties  containing  a  population  of  sixteen  thousand  and  under  eighteen  thousand  ^ve  hun- 
dred shall  belong  to  and  be  known  as  counties  of  the  tenth  dass. 

Eleventh  class. 

Counties  containing  a  population  of  fifteen  thousand  and  under  sixteen  thousand  shall  bdong 
to  and  be  known  as  counties  of  the  eleventh  class. 

Tutelfth  class. 

Counties  having  a  population  of  fourteen  thousand  and  under  fifteen  thousand  shall  bdong  to 
and  be  known  as  counties  of  the  twelfth  dass. 

ThirteetUh  class. 

Counties  having  a  population  of  thirteen  thousand  two  hundred  and  under  fourteen  thou- 
sand shall  belong  to  and  be  known  as  counties  of  the  thirteenth  class. 

Fourteemih  class. 

Counties  having  tf  population  of  thirteen  thousand  and  under  thirteen  thousand  two  hundred 
shall  belong  to  and  be  Imown  as  counties  of  the  fourteenth  class. 

Fifteentli  class. 

Counties  havinff  a  population  of  twdve  thousand  eight  hundred  and  one  and  under  thirteen 
thousand  shall  beumg  to  and  be  known  as  counties  of  the  fifteenth  class. 

Sixteenth  class. 

Counties  having  a  population  of  twelve  thousand  seven  hundred  and  fifty  and  under  twdve 
thousand  eight  huntued  and  one  shall  bdong  to  and  be  known  as  counties  of  the  sixteenth 

Seventeenth  class.  , 

Counties  having  a  population  of  twdve  thousand  and  under  twelve  thousand  seven  hundred 

and  fifty  shall  bdong  to  and  be  known  as  counties  of  the  seventeenth  dass. 

Eighieenth  class. 
Counties  bavins  a  population  of  deven  thousand  five  hundred  and  under  twdve  thousand 

shall  belong  to  ana  be  ^own  as  counties  of  the  eighteenth  class. 

NineteentH  class.  

Counties  having  a  population  of  deven  thousand  three  hundred  and  fifty  and  under  devtn 
thousand  five  hundred  shall  bdong  to  and  be  known  as  counties  of  the  nineteenth  daw. 
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QSoentkth  doss, 

Ocmntiea  having  a  popnlation  of  eleven  thousand  three  hundred  and  nnder  eleven  thousand 
three  hundred  and  fifty  shall  belong  to  and  be  known  as  counties  of  the  twentieth  class. 

Tvoenty-first  class. 

Counties  having  a  population  of  eleven  thousand  two  hundred  and  eighty  and  under  eleven 
thousand  two  hundred  and  eighty-three  shall  belong  to  and  be  known  as  counties  of  the  twenty- 
first  class. 

Ttoeniy-second  doss. 

Counties  having  a  population  of  eleven  thousand  two  hundred  and  eighty-three  and 'under 
eleven  thousand  two  hundred  and  eighty-five  shall  belong  to  and  be  known  as  counties  of  the 
twenty-second  class. 

Twenty-tlUrd  class. 

Counties  having  a  population  of  ten  thousand  and  under  eleven  thousand  shall  belong  to  and 
be  known  as  counties  of  the  twenty-third  class. 

Twenty-fourth  class. 

Counties  having  a  population  of  nine  thousand  five  hundred  and  under  ten  thousand  shall 
belong  to  and  be  known  as  counties  of  the  twenty-fourth  class. 

Twenty-fifth  class. 

Counties  having  a  population  of  nine  thousand  four  hundred  and  eighty-five  and  under  nine 
thousand  five  hundred  shall  belong  to  and  be  known  as  counties  of  the  twenty 'fifth  class. 

Tioenty-sixth  class. 

Counties  having  a  population  of  nine  thousand  four  hundred  and  under  nine  thousand  four 
hundred  and  eighty -five  shall  belong  to  and  be  known  as  counties  of  the  twenty-sixth  class. 

Twenty-sixth  and  one-haff  class. 

Counties  having  a  population  of  nine  thousand  three  hundred  and  under  nine  thousand  four 
hundred  shall  belong  to  and  be  known  as  counties  of  the  twenty-sixth  and  one-half  class. 

Twenty-seventh  class. 

Counties  having  a  population  of  nine  thousand  one  hundred  and  under  nine  thousand  three 
hundred  shall  belong  to  and  be  known  as  counties  of  the  twenty-seventh  class. 

Twenty-eighth  class. 

Counties  havins  a  popnlation  of  nine  thousand  and  under  nine  thousand  one  huifilred  shall 
belong  to  and  be  known  as  counties  of  the  twenty-eighth  class. 

Twenty-vinUi  class. 

Counties  having  a  population  of  eight  thousand  seven  hundred  and  fifty  and  under  nine  thou* 
sand  shall  belong  to  and  be  known  as  counties  of  the  twenty-ninth  class. 

Thirtictfi  class. 

Counties  having  a  population  of  eight  thousand  six  hundred  and  fifty  and  under  eight  thou- 
sand seven  hundred  and  fifty  shall  belong  to  and  be  known  as  counties  of  the  thirtieth  class. 

Thirty-first  cIoas. 

Counties  having  a  population  of  eight  thousand  six  hundred  and  fifteen  and  under  eight  thou- 
sand six  hundred  and  nfty  shall  belong  to  and  be  known  as  counties  of  the  thirty-first  class. 

Thirty-second  cUus. 

Counties  having  a  popnlation  of  eight  thousand  six  hundred  and  ten  and  under  eight  thou- 
sand six  hundred  and  fifteen  shall  belong  to  and  be  known  as  counties  of  the  thirty-second  class. 

Thirty-Udnl  class. 

^  Counties  having  a  population  of  seven  thousand  ei^ht  hundred  and  under  eight  thousand  shall 
belong  to  and  be  known  as  counties  of  the  thirty-third  class. 

Thirty-fourth  class. 

'Counties  having  a  population  of  seven  thousand  five  hundred  and  under  seven  thousand  eight 
hundred  shall  belong  to  and  be  known  as  counties  of  the  thirty-fourth  class^ 

Thirty  fifl/t  class. 

•  Counties  having  a  population  of  seven  thousand  and  under  seven  thousand  &7e  hundred  shall 
belong  to  and  be  known  as  counties  of  the  thirty-fifth  class. 

Tfdrty-ttxUi  class, 
'  Counties  having  a  population  of  six  thousand  six  hundred  and  under  seven  thousand  shall 
belong  to  and  be  known  as  counties  of  the  thirty-sixth  class. 

Thirty-seventh  class. 

Counties  having  a  population  of  six  thousand  five  hundred  and  under  six  thousand  six  hun- 
dred shall  belong  to  and  be  known  as  counties  of  tlie  thirty-seventh  class. 

T/Urty-eipIUli  class. 

Counties  haWng  a  population  of  six  thousand  and  under  six  thousand  five  hundred  shall 
belong  to  and  be  known  as  counties  of  the  thirty-eighth  class. 

IViirty-nintli  class. 

Counties  having  a  population  of  five  thousand  six  hundred  and  forty  and  under  six  thonsaad 
shall  belong  to  and  be  known  as  counties  of  the  thirty-ninth  class. 

Thirty-nine  and  one-liaff  cIclss, 

Counties  having  a  population  of  five  thousand  and  under  ^ve  thousand  six  hundred  and  forty 
shall  belong;  to  and  be  known  as  counties  of  the  thirty-nine  and  one-half  class. 
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ForHethcioM. 

Counties  having  a  population  of  five  thousand  three  hundred  and  under  five  thousand  mx 
hundred  shall  belong  to  and  be  known  as  counties  of  the  fortieth  class. 

Porty-firat  class. 

Counties  havins  a  population  of  five  thousand  and  under  &y^  thousand  three  hundred  shall 
belong  to  and  be  known  as  counties  of  the  forty-first  class. 

Forty-eeamd  class. 

Counties  having  a  population  of  four  thousand  five  hundred  and  under  five  thousand  shall' 
belong  to  and  be  known  as  counties  of  the  forty-second  class. 

Forty-third  class. 

Counties  having  a  population  of  four  thousand  three  hundred  and  fifty  and  under  four  thou- 
sand five  hundred  shaU  belong  to  and  be  known  as  counties  of  the  forty-third  class. 

Forty-fourth  class. 

Counties  having  a  population  of  four  thousand  and  under  four  thousand  three  hundred  and 
fifty  shall  belong  to  and  be  known  as  counties  of  the  forty-fourth  class. 

Forty-fifth  class. 

Counties  having  a  population  of  three  thousand  and  under  four  thousand  shall  belong  to  and 
be  known  as  counties  of  the  forty-fifth  class. 

Forty-sixtfi  class. 

Counties  havins  a  population  of  two  thousand  six  hundred  and  under  three  thousand  shall 
belong  to  and  be  known  as  counties  of  the  forty-sixth  class. 

Forty-setfenih  class. 

Counties  havins  a  population  of  two  thousand  and  under  two  thousand  six  hundred  shall 
belong  to  and  be  Known  as  counties  of  the  forty-seventh  class. 

Forty-eighth  class. 

Counties  bavins  a  population  under  two  thousand  shall  belong  to  and  be  known  as  counties 
of  the  forty-eighth  class.    [Amendment  approved  March  16, 1889;  Statutes  and  Amendmenta  1889, 

SALABIES  07  OOUNTT  OIUOEBS. 

I 

{The  following  sections  were  amended  and  renumbered  b^  act  approved  March  18^  1885; 
Statutes  1885,  166.    This  act  contaioed  also  the  following  sections:  — 

Salaries — When  take  effect, 

Seo.  3.  The  salaries  herein  provided  shall  not  take  effect  nor  be  in  force  until  the  expiration 
of  the  terms  of  the  present  officers,  except  as  hereinafter  provided. 

Sea  4.  The  salaries  herein  provided  for  the  officers  of  the  tenth,  thirty-fifth,  and  forty-sixth 
classes  shadl  take  effect  and  be  in  force  from  and  after  the  first  day  of  the  first  month  next  suc- 
ceeding its  passage.] 

Counties  of  the  first  class. 

Sec.  163.  in  the  counties  of  the  first  class,  the  officers  shall  receive  as  compensation  for  the 
services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  salaries  fixed  by  law« 

Compensation  second  class. 

Sec.  164.  In  counties  of  the  second  class,  the  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  foUowing  salaries, 
to  wit:  — 

1.  The  county  clerk,  thirteen  thousand  dollars  per  annum. 

2.  The  sheriff,  fifteen  thousand  dollars  per  annum. 

3.  The  recorder,  fifteen  thousand  dollars  per  annum. 

4.  The  auditor,  four  thousand  dollars  per  annum. 

5.  The  treasurer,  five  thousand  five  hundred  dollars  per  annum,  whose  office-hours  shall  be 
from  nine  o'clock,  a.  h.,  to  four  o'clock,  p.  M. 

6.  The  tax  collector,  eight  thousand  dollars  per  annum. 

7.  The  assessor,  fourteen  thousand  dollars  per  annum. 

8.  The  district  attorney,  six  thousand  five  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  forty -five  hundred  dollars  per  annum,  provided  that  the 
office  of  such  official  in  the  court-house  be  kept  open  the  same  as  the  other  public  offices  of  the 
county. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law;  provided, 
that  no  one  justice  of  the  peace  shall  bo  paid  more  than  two  hundred  dollars  in  any  one  month, 
nor  more  than  two  thousand  four  hundred  dollars  in  any  one  year.  All  moneys  in  excess  of 
this  sum  shall,  by  said  justices  of  the  peace,  be  paid  into  the  county  treasury. 

14.  Constables,  such  fees  as  now  or  hereafter  may  be  allowed  by  law;  provided,  that  no  one 
constable  shall  receive  more  than  one  hundred  dollars  in  any  one  month,  or  one  thousand  two 
hundred  dollars  in  any  one  year.  All  moneys  in  excess  of  this  sum  shall,  by  said  constables, 
be  paid  into  the  county  treasury. 

15.  Supervisors,  one  thousand  five  hundred  dollars  per  annum,  and  ten  cents  a  mile  in 
traveling  to  and  from  their  residences  to  the  county  seat,  or  in  the  performance  of  duties  re- 
quired of  them  by  law  or  by  virtue  of  their  office;  provided,  that  for  attending  sessions  of  the 
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board  only  two  mileages  shall  be  allowed  for  each  month.  Claims  for  mileage  shall  be  allowed 
and  paid  aa  other  clauns  against  the  connty.  [Amendmeni  approved  March  16, 1889;  StahUeB 
aand  AmendmefUa  1889,  tS£.] 

Third  cUu9. 

8Ea  165.  In  counties  of  the  third  daas,  the  connty  officers  shall  receiTO  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries^ 
to  wit:  — 

1.  The  county  clerk,  eight  thousand  dollars  per  annum. 

2.  The  sherifif,  nine  thousand  five  hundred  and  twentv  dollars  per  aiuram;  ^pxmded,  that  he 
shall  receive  as  additional  compensation  the  mileage  collected  by  him  in  crimmal  cases  where 
the  same  is  not  a  charge  against  his  county. 

8.  The  recorder,  seven  thousand  dollars  per  annum. 
4.  The  auditor,  twelve  hundred  dollars  per  annum. 
6.  The  treasurer,  four  thousand  dollars  per  annum. 

6.  The  tax  and  license  collector,  four  thousand  dollars  per  annum  for  the-oombined  offiea. 

7.  The  assessor,  nine  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  three  thousand  two  hundred  dollars  per  annum. 

9.  The  coroner,  six  hundred  dollars  per  annum. 

10.  The  public  administrator,  such  tees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annuuL 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law;  proMod, 
that  no  one  justice  of  the  peace  shall  be  paid  more  than  two  hundred  dollars  in  any  one  months 
nor  more  than  two  thousand  dollars  in  any  one  year. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law;  pronided,  that  no 
one  constable  shall  receive  more  than  one  hundred  and  twenty-five  dollani  in  any  one  month,  or 
twelve  hundred  dollars  in  any  one  year. 

15.  Supervisors,  twelve  hundred  dollars  each  per  annum.  [AmendmeiU  approved  Mairek  IS, 
1889;  Statutes  and  Amendments  1889,  $S2J\ 

Fourth  class. 

Ssa  166.  In  counties  of  the  fourth  class,  county  officers  shall  receive  aa  compensation  for 
the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries^  to  wit:  — 

1.  The  county  derk,  six  thousand  dollars  per  annum. 

2.  The  sherin,  nine  thousand  dollars  per  annum.  ' 
8.  The  recorder,  four  thousand  dollars  per  annum. 

4.  The  auditor,  one  thousand  dollars  per  annum. 

5.  The  treasurer,  two  thousand  four  hundred  dollars  per  annum. 

6.  The  tax  collector,  fifteen  hundred  dollars  per  annum,  and  the  fees  for  making  aad  ez8» 
cutingtax  deeds. 

7.  The  assessor,  six  thousand  dollars  per  annum. 

8.  The  district  attorney,  three  thousand  six  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  eighteen  hundred  dollars  per  annum. 

12.  The  survevor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 
^  14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

'  15.  Supervisors,  seventy-five  dollars  per  month,  and  ten  cents  per  mile  in  traveling  to  and 
from  county  seat;  provided,  mileage  shall  not  be  aUowed  oftener  than  once  in  each  month;  prO" 
Med  further,  that  the  superintendent  of  schools,  outside  of  his  regular  salary,  shall  be  allowed 
his  necessary  traveling  expenses,  includiuff  mode  of  travel  and  hotel  bills,  in  visiting  public 
schools  throughout  the  county,  not  exceedmg  three  hundred  dollars  per  annum,  said  amount  to 
be  allowed  by  the  board  of  supervisors  and  paid  as  other  county  charges.  [Amendment  approoed 
March  16, 1889;  Statutes  and  Amendments  1889,  BS$.\ 
F^fthctass. 

Ssa  167.  In  counties  of  the  fifth  class,  the  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  tiieir  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  derk,  three  thousand  six  hundred  dollars  per  annum. 

2.  The  sheriff,  four  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  six  hundred  dollars  per  annum.  . 

4.  The  auditor,  three  thousand  six  hundred  dollars  per  annum. 
6.  The  treasurer,  two  thousand  five  hundred  dollars  per  annum. 

6.  The  tax  collector,  three  thousand  six  hundred  dollars  per  annum. 

7.  The  district  attorney,  three  tiiousand  six  hundred  dollars  per  annunu 

8.  The  assessor,  three  thousand  six  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  three  thousand  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided, 
that  no  justice  of  the  peace  shall  receive  more  than  one  thousand  dollars  per  annum,  which 
may  be  paid  in  monthly  installments  of  not  exceeding  eighty-three  and  one  third  dollars  per 
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month  for  all  services  rendered  by  him  in  all  criminal  cases,  or  in  actions  or  proceedings  to 
which  the  people  of  the  state  of  California  are  or  may  be  parties;  and  no  claim  of  any  snch  joa- 
tice  of  the  peace  in  excess  of  said  sum  of  one  thousand  dollars  per  annum,  or  the  installments 
thereof  as  aforesaid,  shall  be  allowed  or  paid;  but  all  fees  collected  by  every  buch  justice  on 
the  account  aforesaid  shall  belong  to  and  oe  the  property  of  the  county  in  which  such  justice 
exercises  his  jurisdiction.  And  each  of  such  justices  shall  report,  under  oath,  on  the  first 
Monday  of  each  month  to  the  board  of  supervisors  of  such  county,  the  amount  of  all  fees  col- 
lected by  him  on  the  account  aforesaid  during  the  preceding  month,  and  shall  on  said  date 
deposit  with  the  county  treasurer  to  the  credit  of  the  county  all  such  fees  as  may  bo  shown  by 
said  report  to  have  been  collected  by  him.  He  shall  also  transmit  the  treasurer's  receipt  for 
said  payment  to  said  board  vrith  their  said  report;  provided  further,  that  the  board  of  super- 
visors of  such  counties  may,  whenever  in  their  judgment  the  public  interest  reouires  it,  pro- 
vide such  justices,  or  any  of  them,  with  a  clerk,  also  an  office,  and  the  necessary  furniture  and 
supplies  for  the  justice's  court. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided,  that  no 
constable  shall  receive  more  than  one  thousand  dollars  per  annum,  which  may  be  p«ud  in 
monthly  installments  of  not  exceeding  eighty-three  and  one  third  dollars  per  month  tor  all 
services  rendered  by  him  in  all  criminal  cases,  or  in  actions  or  proceedings  to  which  the  j)eople 
of  the  state  of  California  are  or  may  be  made  parties;  and  no  claim  of  any  such  constable  ix  ex- 
cess of  said  sum  of  one  thousand  dollars  per  annum,  or  the  installments  thereof  as  aforesaid, 
•hall  he  allowed  or  paid,  but  all  fees  collected  by  every  such  constable  on  the  account  aforesiud 
shall  belong  to  and  do  the  property  of  the  county  in  which  such  constable  has  been  elected  or 
appointed;  and  each  of  saia  constables  shall  report,  under  oath,  on  the  first  Monday  of  each 
month  to  the  board  of  supervisors  of  such  county,  the  amount  of  all  fees  collected  by  him  on 
the  account  aforesaid  during  the  preceding  month,  and  shall  on  said  date  deposit  with  the 
county  treasurer,  to  the  cre<ut  of  the  county,  all  such  fees  as  may  be  shown  by  said  report  to 
have  been  collected  by  him.  He  shall  also  transmit  the  treasurer's  receipt  for  said  payment  to 
said  board  with  his  said  report;  provided  further,  that  the  board  of  supervisors  of  said  counties 
may,  whenever  in  their  judgment  the  fees  allowed  by  this  act  to  such  constables  are  iosofficient 
to  pay  a  reasonable  compensation  for  the  services  required  to  he  performed,  and  to  also  pay  for 
tho  services  of  a  deputy  or  deputies  if  the  same  be  required,  then  said  board  of  supervisors 
may  allow  such  conscables  such  deputies  as  in  their  judgment  may  be  required  to  do  the  busi- 
ness of  such  office  in  connection  with  the  principal,  at  a  salary  not  to  exceed  the  sum  of 
seventy-five  dollars  per  month  for  each  deputy;  provided,  that  said  board  of  supervisors  may 
require  said  constable  to  make  and  file  his  affidavit  with  said  board  showing  the  necessity  for 
such  deputy,  and  may  further  examine  said  constable  under  oath  regarding  the  necessity  for 
such  appointment  and  payment. 

15.  bupervisors,  five  dollars  per  diem  and  mileage. 

^  16.  Upon  the  commencement  of  any  action  or  proceeding,  except  in  cases  otherwise  pro- 
vided by  law,  the  county  clerk  shall  require  the  plaintiff  or  party  initiating  the  action  to 
deposit  the  sum  of  ten  dollars,  and  the  defendant,  or  respondent,  must,  upon  his  appear- 
ance, deposit  with  the  clerk  the  sum  of  three  dollars,  said  deposits  to  be  applied  in  pay- 
ment of  coats,  and  when  the  same  are  exhausted,  a  further  deposit  must  be  required  bv 
the  clerk.  Any  money  so  deposited  and  remaining  after  judgment  and  payment  of  all 
costs  chargeable  against  the  party  who  has  deposited  the  same,  to  and  including  the 
entering,  docketing,  and  recording  of  thjB  judgment,  shall,  on  demand,  be  returned  to 
the  'party  who  has  advanced  it;  provided,  that  every  part^  appealing  from  any  judgment 
or  onier  of  a  justice  of  the  peace,  or  police  court,  shall  deposit  the  sum  of  five  dollars  with  the 
clerk,  to  be  held  by  him,  and  in  all  respects  treated  the  same  as  the  other  deposits  above 
mentioned.  The  county  clerk  shall  charge  and  collect  the  following  fees  and  charges  for  and 
on  behalf  of  the  county,  to  wit:  For  entering  suit  in  the  registry,  and  making  necessary  entries 
during  the  progress  of  the  suit  to  the  final  determination  thereof,  for  first  folio,  twenty-five 
cents.  For  each  subsequent  folio,  twenty-five  cents.  For  issuing  every  writ  or  process  under 
seal,  except  the  writ  of  habeas  corpus,  twenty-five  cents.  For  issuing  each  subpoena  for  one  or 
more  witnesses,  twenty-five  cents.  For  filing  each  paper,  ten  cents.  For  entering  each  and 
every  motion,  order,  rule,  default,  discontinuance,  dismissal,  or  nonsuit,  twenty-five  cents. 
For  entering  every  cause  on  the  calendar  and  making  copy  thereof  for  bar  for  each  term  of 
court,  twenty-five  cents.  For  taking  justification  thereto,  twenty-five  cents.  For  taking 
testimony  on  justification  to  undertaking  on  bond,  for  each  folio,  ten  cents.  For  taking 
acknowledgment  of  an  instrument,  to  include  all  writing  and  the  seal,  for  first  name  thereto, 
fifty  cents.  For  each  additional  name,  twenty-five  cents.  For  indexing  every  suit  in  the 
general  index  of  the  court,  as  required  by  law,  for  each  name,  ten  cents.  For  filing  and  enter- 
ing papers  on  transfer  of  cases  to  other  courts,  including  certificate  of  order  of  transfer,  one 
dollar  and  fifty  cents.  Searching  records  or  files  of  each  year,  except  for  suitors  or  their  attor- 
neys, fifty  cents.  For  filing  all  papers  on  appeal  from  justice's  court,  for  each  case,  one  dollar 
and  fifty  cents.  All  subsecjuent  services  rendered  on  such  appeal  shall  be  charged  for  at  the 
rates  above  provided  for  similar  service.  For  issuing  letters  testamentary,  or  of  administra- 
tion, or  of  guardianship,  twenty-five  cents.  For  writing  and  posting  each  notice  re(|uired, 
twenty-five  cents.  For  each  notice  for  publication,  in  addition  to  the  cost  of  publication, 
unless  such  notice  is  prepared  by  the  petitioner,  or  his  attorney  therein,  twenty-five  cents. 
For  calling  and  swearing  every  jury  on  venire,  twenty-five  cents.  For  calling  and  swear- 
ing every  jury  to  try  cause,  twenty-five  cents.  For  receiving  and  entering  verdict  of  jury, 
fifty  cents.  For  entering  final  judgment,  for  first  folio,  fiCtv  cents.  For  each  subsequent 
folio,  ten  cents.     For  making  up  and  filing  judgment  roll,  nfty  cents.    For  each  entry  of 
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judgment  on  judgment  docket,  twent;^-five  cents.  For  entering  satisfaction  on  judgment 
docket,  twenty-five  cents.  For  administering  oath  or  affirmation^  twenty-five  cents.  For 
certifying  same,  twenty-five  cents.  For  copy  of  any  proceeding,  record,  or  paper,  per 
folio,  ten  cents.  For  every  certificate  under  seal,  twenty-five  cents.  For  issuing  every 
commission  to  take  testimony,  fifty  cents.  For  writing  down  testimony  of  witness  during 
trial  (to  be  paid  by  party  requiring  the  same),  for  eacb  folio,  twenty  cents.  For  issuing 
execution  or  other  final  process  under  seal,  fifty  cents.  For  copy  of  every  decree  or  order 
of  sale  of  mortgaged  property,  for  each  folio,  ten  cents.  For  receiving  and  filing  every 
remittitur  from  supreme  court,  and  accompanying  papers,  twenty-five  cents.  For  taking 
and  approving  eacn  undertaking  or  bond,  twenty-nve  cents.  For  recording  wills  or  other 
papers  required  by  law  be  recorded,  for  each  folio,  ten  cents;  provided,  however,  that  in 
all  cases  where  the  value  of  the  estate  of  a  decedent  does  not  exceed  one  thousand  dollars,  the 
total  fees  collected  by  such  clerk  from  the  estate,  the  administratrix,  executor,  or  legal  repre- 
sentative, shall  not  exceed  ten  dollars;  and  when  such  appraised  value  is  more  than  one  thou- 
sand dollars,  and  not  over  five  thousand  dollars,  the  total  fees  collected  from  the  estate,  the 
administrator,  executor,  or  Icsal  representative,  shall  not  exceed  twenty  dollars.  All  fees  and 
charges  received  or  collected  uy  such  clerk  shall  belong  to  and  be  the  property  of  the  county, 
and  bo  paid  into  the  county  treasury  thereof  by  said  clerk  on  the  first  Monday  of  each  month. 
The  county  recorder  shall  charge  and  collect  the  following  fees  and  charges  for  and  on  behalf  of 
the  county,  to  wit,  for  recording  any  instrument  or  notice,  except  maps  or  plats,  ten  cents  for 
each  folio  of  one  hundred  words.  For  indexing  any  instrument,  paper,  or  notice,  fifteen  cents 
for  each  name  indexed.  For  copies  of  any  record  or  paper,  ten  cents  per  folio.  For  filing  any 
instrument  for  record  and  making  the  necessary  entries  thereon,  ten  cents.  For  each  certifi- 
cate under  seal,  fifty  cents.  For  each  entry  of  discharge  of  mortgage  or  other  instrument  on 
margin  of  record,  and  entry  thereof  on  index,  fifty  cents.  For  searching  recorrb  or  f^les  in  his 
office,  fifty  cents  for  each  year.  For  abstract  of  title,  fifty  cents  for  each  conveyance  or  encum- 
brance certified.  For  recording  any  plat  or  map  of  a  rectangular  subdivision  into  lots  and 
blocks,  five  cents  for  each  course  or  line,  and  twenty-five  cents  for  each  folio  of  figures,  letters, 
and  characters.  For  recording  any  other  plat  or  map,  ten  cents  for  each  course  or  line,  and 
twenty-five  cents  for  each  folio.  For  taking  acknowledgments,  including  seal,  fifty  cents  for 
the  first  signature,  and  twenty -five  cents  for  each  additional  signature.  For  recording  marriage 
license  and  certificate,  to  be  paid  by  the  clerk,  one  dollar.  For  recording  eacli  mark  or  brand, 
and  making  the  necessary  search  preliminary  to  such  record,  three  dollars.  For  filing,  index- 
ing, and  keeping  each  paper,  not  by  law  required  to  be  recorded,  one  dollar.  For  reporting 
assignment  ot  certificate  of  purchase  of  state  lands,  fifty  cents.  All  fees  and  charges  received 
or  collected  by  such  recorder  shall  belong  to  and  be  the  property  of  the  county,  and  be  paid 
into  the  county  treasury  thereof  by  said  recorder  on  the  first  Monday  of  each  month. 

17.  The  board  of  supervisors  shall  allow  the  several  officers  mentioned  in  this  section  such 
deputy  or  duputies,  assistant  or  assistants,  as  may  be  necessary  to  properly  transact  the  busi- 
ness of  their  respective  offices  in  connection  with  the  principal,  at  such  salary  as  the  board  may 
deem  reasonable,  not  to  exceed,  except  as  in  this  subdivision  provided,  for  each  assistant  or 
deputy  the  sum  of  one  hundred  doUars  per  month;  provided,  that  the  board  of  supervisors  shall 
have  the  power  to  allow  to  each  county  officer,  other  than  those  who  are  compensated  by  fees, 
one  chief  deputy,  at  a  salary  to  be  fixed  by  said  board,  not  to  exceed  one  hundred  and  fifty  dol- 
lars per  month;  provided  further,  that  the  board  of  supervisors  shall  allow  the  sheriff  an  under- 
sheriff,  at  a  salary  to  be  fixed  by  said  board,  not  to  exceed  two  hundred  dollars  per  month ;  and 
shall  allow  to  the  county  clerk  a  register  clerk,  at  a  salary  not  to  exceed  one  hundred  and  fifty 
dollars  per  month;  and  to  the  district  attorney  an  assistant,  at  a  salary  to  be  fixed  by  the  board, 
and  not  to  exceed  one  hundred  and  sixty-six  and  two  thirds  dollars  per  month;  and  provided 
/uither,  that  said  board  shall  allow  to  the  district  attorney  such  deputies  as  may  be  necessary 
to  properly  transact  the  business  of  his  office,  at  salaries  to  be  fixed  by  such  board,  but  which 
shall  not,  in  the  case  of  any  such  deputy,  exceed  the  sum  of  one  hundred  and  thirty-three  and 
one  third  dollars  per  month.  All  salaries  provided  for  in  this  section,  whether  for  principal, 
assistant,  chief  deputy,  or  deputy,  shall,  in  each  case,  constitute  a  county  charge.  This  sec- 
tion, and  all  parts  thereof,  shall,  except  as  to  the  salaries  of  county  officers,  apply  to  present 
incumbents,  including  all  deputies  and  assistants  herein  provided  for,  justices  ot  the  peace,  and 
constables,  and  shall  go  into  effect  upon  the  passage  of  this  act.  [AmendTnerU  approved  March 
16,  1880;  Statutes  and  Amendments  1889,  232,\ 

Sixth  clcuts. 

Sec.  168.  In  counties  of  the  sixth  class,  the  county  officers  shall  receive  for  the  services  re- 
quired of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to  wit:  — 

1.  The  county  clerk,  five  thousand  five  hundred  dollars  per  annum. 

2.  The  sheriff',  six  thousand  five  hundred  dollars  per  annum,  and  for  traveling  —  to  be  com- 
puted in  all  cases  from  the  court-house  —  to  serve  any  summons  and  complaint,,  or  any  other 
proce&s  by  which  an  action  or  proceeding  is  commenced,  notice,  rule,  order,  subpoena,  attach- 
ment on  property,  to  levy  an  execution,  to  post  notices  of  sale,  to  sell  property  under  execution 
or  other  order  of  sale,  to  execute  an  order  for  the  delivery  of  personal  property,  writ  of  posses- 
sion or  restitution,  to  hold  inquest  or  trial  of  right  of  property,  in  executing  a  writ  of  nabeas 
corpus,  or  collecting  taxes;  provided,  that  if  any  two  or  more  papers  be  required  to  be  served 
in  the  same  suit,  at  the  same  time,  and  in  the  same  direction,  one  mileage  only  shall  be  charged 
to  the  most  distant  points  to  complete  such  service;  for  each  mile  necessarily  traveled  by  the 
most  practicable  route,  in  going  only,  twenty  cents. 

3.  The  recorder,  four  thousand  five  hundred  dollars  per  annum. 

4.  The  auditor,  one  thousand  dollars  per  annum. 
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5.  The  treasurer,  twenty-four  hundred  dollars  per  annum. 

6.  The  tax  collector,  fifteen  hundred  dollars  per  annum. 

7.  The  assessor,  forty-five  hundred  dollars  per  annum;  and  he  shall  also  receive  fifteen  per 
cent  on  all  poll-taxes,  and  six  per  cent  on  all  personal  property  taxes  collected  by  him. 

8.  The  distrit^t  attorney,  three  thousand  dollars  per  annum. 

9.  Tho  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  ue  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables  shall  receive,  for  their  own  use  and  benefit,  the  following  fees,  which  shall  be 
in  full  of  all  compensation  for  such  service  as  is  now  or  may  be  hereafter  required  of  them 
by  law:  For  serving  a  summons  and  compls^int,  or  any  other  process  by  which  an  action  or 
proceeding  is  commenced,  on  each  defendant,  fifty  cents.  For  serving  an  attachment  on  jprop- 
erty,  or  levying  an  execution,  or  executing  an  order  of  arrest,  or  order  for  the  delivery  oi  per- 
sonal property,  one  dollar.  For  his  trouble  and  expense  in  taking  possession  of  and  preserving 
property  under  attachment  or  execution,  or  other  process,  as  the  court  shall  order,  provided  no 
more  than  two  dollars  per  diem  shall  be  allowed  to  a  keeper,  three  dollars.  For  taking  a 
bond  or  undertaking  in  any  case  he  is  authorized  to  take  the  same,  fifty  cents.  For  copy  of 
any  writ  or  process,  or  other  paper,  when  demanded  or  required  by  law,  for  each  folio,  fifteen 
cents.  For  serving  every  notice,  rule,  or  order,  twenty-five  cents.  For  advertising  property 
for  salo  under  execution  or  any  judgment  or  order  of  sale,  exclusive  of  the  cost  of  publication, 
each,  fifty  cents.  For  serving  a  writ  of  possession  or  restitution,  putting  a  person  in  posses- 
sion of  premises,  and  removing  the  occupant,  two  dollars.  For  holding  each  inquest  or  trial  of 
right  of  property,  to  include  sdl  service  in  the  matter,  except  mileage,  two  dollars.  For  serv- 
ing subpoenas,  for  each  witness  served,  twenty-five  cents.  For  traveling  to  serve  any  summons 
and  complaint,  or  any  other  process  by  which  an  action  or  proceeding  is  commenced,  notice, 
rule,  order,  subpoena,  attachment  on  property,  to  levy  an  execution,  to  post  notices  of  sale,  to 
sell  property  under  execution  or  other  order  of  sale,  to  execute  an  order  for  the  delivery  of 
personal  property,  writ  of  possession  or  restitution,  to  hold  an  inquest  or  trial  of  the  right  of 
property,  or  in  executing  a  writ  of  habeas  corpus;  provided,  that  if  any  two  or  more  papers  be 
required  to  be  served  in  tlie  same  suit,  at  the  same  time,  and  in  the  same  direction,  one  mile- 
age only  shall  be  charged  to  the  most  distant  point  to  complete  the  service;  for  each  mile 
necessarily  traveled,  in  going  and  returning  when  within  his  own  township,  twenty  cents. 
For  commission  for  receiving  and  paying  over  money  on  execution  or  other  process  when  lands 
or  other  personal  property  have  been  levied  on  or  sold,  on  the  first  one  hundred  dollars,  two 
per  cent,  and  on  all  sums  above  that  amount,  one  per  cent.  For  executing  a  certificate  of  sale, 
fifty  cents.  The  fees  herein  allowed  shall  be  collected  from  the  judgment  debtor.  For  mak- 
ing every  arrest  in  a  criminal  action,  other  than  on  a  charge  of  felony,  one  dollar.  For  making 
every  arrest  on  a  charge  of  felony,  one  dollar  and  fifty  cents.  For  summoning  a  jury  of  twelve 
or  less  persons,  two  dollars.  For  every  mile  necessarily  traveled  in  executing  any  warrant  of 
arrest,  serving  subpoenas,  bringing  up  a  prisoner  on  habeas  corpus,  taking  a  prisoner  to  jail  by 
order  of  any  court;  provided,  that  when  any  two  or  more  persons  are  served  at  the  same  time, 
or  in  the  same  direction,  but  one  mileage  shall  be  charged  to  the  most  distant  point,  twenty 
cents  per  mile,  going  and  returning  when  within  his  own  township.  For  conveying  a  prisoner 
when  under  arrest,  the  necessary  expense  actually  paid  for  transportation.  [AmendmejU  €^ 
proved  March  16,  1889;  StatiUes  and  Amendments  1889,  232.'\ 

Seventh  class. 

S£C.  169.  In  counties  of  the  seventh  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law  the  following  salaries,  viz.:  — 

1.  The  county  clerk,  four  thousand  three  hundred  dollars  per  annum.  ' 

2.  The  sheriff,  five  thousand  five  hundred  dollars  per  annum.  The  sheriff  shall  also  receive, 
for  his  own  use  and  benefit,  the  fees  for  mileage  which  are  now  or  which  may  hereafter  be 
allowed  by  law,  and  the  fees  or  commissions  for  the  service  of  all  papers  whatsoever  issued  by 
any  court  of  the  state  outside  of  his  county. 

3.  The  recorder,  three  thousand  dollars  per  annum. 

4.  The  auditor,  eight  hundred  dollars  per  annum. 

5.  The  treasurer,  three  thousand  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  two  thousand  two  hundred  dollars  per  annum. 

8.  The  district  attorney,  three  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  The  justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  Each  member  of  the  board  of  supervisors,  six  hundred  dollars  per  annum,  and  their 
necessary  expenses  when  attending  to  the  business  of  the  county,  other  than  the  meetings  of 
the  board,  and  fifteen  cents  a  mile  mileage  in  traveling  to  and  from  his  residence  to  the  county 
seat;  provided,  that  no  more  than  one  mileage  at  any  one  term  of  the  board  shall  be  allowed. 

16.  The  county  clerk  and  recorder  may  each  appoint  two  deputies,  who  shall  be  designated, 
respectively,  as  chief  and  assistant  deputies.  The  chief  deputies  herein  provided  shall  each  re- 
ceive a  salary  of  one  thousand  two  hundred  dollars  per  annum,  and  the  assistant  deputies  shall 
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each  receive  a  salary  of  nine  hundred  dollars  per  annum.  The  treasurer  and  district  attomej 
may  each  appoint  a  deputy,  who  shall  receive  from  the  county  a  salary  of  one  thousand  two 
hundred  dollars  per  annum;  provided,  that  whenever,  in  the  opinion  of  the  board  of  supervisorB, 
it  becomes  necessary,  the  said  board  shall  allow  any  one  of  said  officers,  for  a  stated  period  of 
tune,  an  additional  deputy  or  such  number  of  deputies  as  in  their  judgment  may  be  required 
to  do  the  business  of  such  office,  in  connection  with  the  principal,  at  a  salary  not  to  exceed  one 
hundred  dollars  per  month.  The  sheriff  may  appoint  one  deputy,  who  shall  receive  a  salary  of 
one  thousand  five  hundred  dollars  per  annuni,  and  also  a  clerk,  who  shall  receive  a  salary  of 
nine  hundred  dollars  per  annum.  All  the  deputies,  assistants,  and  clerks  herein  enumerated 
are  to  be  paid  at  the  tunes  and  in  the  manner  that  their  principals  are  paid,  from  and  after  the 
approval  of  this  act;  provided,  that  the  board  of  supervisors  may  designate  what  number  of 
deputy  assessors  may  be  appointed,  and  they  shall  receive  a  sum  not  exceeding  five  dollars  per 
day,  payable  out  of  the  funds  of  the  county,  for  each  day  they  actually  and  necessarily  attend 
to  the  duties  of  the  office,  between  the  first  Mondajr  of  March  and  the  first  Monday  in  Auffust 
of  the  same  year.  The  coroner  shall  cause  the  testimony  given  by  witnesses  at  inquests  held 
by  him  to  be  reduced  to  writing  under  his  direction,  and  may  employ  a  derk  or  stenographer 
for  such  puipose,  at  the  same  compensation  as  is  now  allowea  to  stenographers  in  the  superior 
courts  of  this  state;  and  when  sucn  testimony  is  taken  down  by  a  stenographer,  his  transcrip- 
tion thereof,  duly  oertdfied  to,  sludl  constitute  the  deposition  of  such  witness.  [AmemimeiU  ap- 
prwed  March  16, 1S89;  BtaUOet  and  Amendmenta  1889,  jeS59.] 

JSighth  dots, 

oBO.  170.  In  counties  of  the  eighth  dass,  the  officers  shall  receive  as  compensation  for  the 
services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  f oUowiog  saLstries,  to  wit:  — 

1.  The  coun^  derk,  three  thousand  dollars  per  annum. 

2.  The  sheri^  six  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  two  hundred  dollars  per  annum. 

4.  The  auditor,  six  hundred  dollars  per  annum. 

6.  The  treasurer,  two  thousand  five  hundred  dollars  per  annum. 

6.  The  tax  collector,  six  hundred  and  fifty  dollars  per  annum. 

7.  The  assessor,  Ave  thousand  Ave  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  five  hundred  dollars  per  annum. 

*    9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  four  hundred  dollars  per  annum. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum;  provided,  if  he  shall 
engage  in  any  other  occupation  during  his  term  of  office  his  salary  shall  only  be  six  hundred 
doUarsper  annum. 

12.  The  survevor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  ara  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  £ach  member  of  the  board  of  supervisors  shall  receive,  for  all  services  required  of  him 
by  law  or  by  virtue  of  his  office,  the  sum  of  five  hundred  dollars  per  annum,  and  ten  cents 
per  mile  in  traveling  to  and  from  his  residence  to  the  county  seat;  provided,  that  no  more 
than  one  mileage  at  any  one  term  of  the  board  shall  be  allowed,  and  that  one  fourth  of  the 
annual  salary  »iall  be  paid  at  tiie  close  of  each  quarterly  session  of  the  board.  [Amendment 
approved  March  16, 1889;  SUUvUa  and  Amendments  1889,  8SSJ\ 

Ninth  dasa. 

Sec.  171.  In  counties  of  the  ninth  class,  the  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salariea^ 
to  wit:  — 

1.  The  coun^  derk,  four  thousand  dollars  per  annum. 

2.  The  sheriff,  nine  thousand  dollars  per  annum,  and  the  fees  or  commissions  for  the  servioo 
of  all  papers  whatsoever  issued  by  any  court  of  the  state  outside  of  his  county. 

3.  The  recorder,  three  thousand  five  hundred  dollars  per  annum. 

4.  The  auditor,  one  thousand  five  hundred  dollars  per  ojinnm. 

6.  The  treasurer,  three  thousand  four  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  Ave  hundred  dollars  per  Annum, 

7.  The  assessor,  six  thousand  dollars  per  annum. 

8.  The  district  attorney,  three  thousand  dollars  per  j^nnwn^, 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  itnimm, 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  taw. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  Supervisors,  nine  hundred  dollars  each,  per  annum.    No  mileage. 

16.  The  following  fees  are  allowed  to  the  officers  hereinafter  named  for  the  performanoe  of 
services  required  oi  them  by  law  as  herein  provided,  and  such  officers  may  lawfully  charge,  de- 
mand, and  receive,  and  must  pay  the  amounts  received  into  the  treasurv  of  the  county,  except 
where  the  officer  is  by  law  entitled  to  receive  the  fees  collected  for  his  own  use  and  bene& 
All  fees  shall  be  payable  only  in  gold  and  silver  coin  of  the  United  States. 

TEE3  07  SBXBXF9, 

For  serving  a  summons  and  complaint,  or  any  other  process  by  which  an  action  or  proceeding 
is  commenced,  on  each  def endant^  fifty  cents.    For  serving  an  attachment  on  property,  or  levy- 
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ing  an  execution,  or  execnting  an  order  of  arrest»  or  order  for  the  delivery  of  personal  property, 
one  dollar.  For  servinff  an  attachment  on  any  Bhip,  boat,  or  vessel,  in  proceedings  to  enforce 
any  lien  thereon  created  by  law,  two  dollars.  For  bis  trouble  and  expense  in  taking  and  keep- 
ing possession  of  and  preserving  property  under  attachment  or  execution,  or  other  process,  such 
sum  as  the  court  may  order;  provided,  that  no  more  than  two  dollars  per  diem  shall  be  allowed 
to  a  keeper.  For  talung  bond,  or  undertaking  in  any  case  in  which  he  is  authorized  to  take 
the  same,  fifty  cents.  For  copy  of  any  writ,  process,  or  other  paper,  when  demanded  as  re- 
quired by  law,  for  each  folio,  fifteen  cents.  For  serving  every  notice,  rule,  or  order,  fifty  cents. 
For  advertising  property  for  sale  or  execution,  or  under  any  judgment  or  order  of  sale,  exclu- 
sive of  cost  of  puulication,  each  notice,  fifty  cents.  For  serving  a  writ  of  possession  or  restitu- 
tion, putting  a  person  in  possession  of  premises,  and  removing  the  occupant,  two  dollars.  For 
holding  each  inquest,  or  trial  of  right  of  property,  to  include  all  services  in  the  matter  except 
mileage,  two  dollars.  For  serving  a  subpcena,  for  each  witness  summoned,  twenty -five  cents. 
For  traveling,  to  be  computed  in  all  cases  from  the  court-house,  to  serve  any  summons  and 
complaint,  or  other  process  by  which  an  action  or  proceeding  is  commenced,  notice,  rule,  order, 
subpcana,  attachment  on  property  to  levy  an  execution,  to  post  notice  of  sale,  to  sell  property 
under  execution  or  other  order  of  sale,  to  execute  an  order  for  the  delivery  of  personal  prop- 
erty, writ  of  possession  or  restitution,  to  hold  inquest  or  trial  of  right  of  property;  provided^ 
that  if  any  two  or  more  papers  be  required  to  be  served  in  the  same  suit,  at  the  same  time,  and 
in  the  same  direction,  one  mileage  only  shall  be  charged,  to  tiie  most  distant  point  to  complete 
such  service,  for  each  mile  necessary  traveled,  in  going  only,  twenty  cents.  For  commissions 
for  receiving  and  paying  over  money  on  execution  or  other  process,  when  land  or  personal 
property  has  been  levied  on  and  sold,  on  the  first  one  thousand  dollars,,  two  per  cent;  on  all 
sums  above  that  amount,  one  per  cent.  For  commissions  in  receiving  and  paying  over  money 
on  execution  without  levy,  or  when  lands  or  goods  levied  on  shall  not  be  sold,  on  the  first  one 
thousand  dollars,  one  per  cent,  and  one  half  ofone  per  cent  on  all  sums  over  that  amount.  The 
fees  herein  allowed  for  the  levy  of  an  execution,  costs  of  advertising,  and  percentage  for  makins 
or  collecting  the  money  on  execution,  shall  be  collected  from  the  judgment  debtor  by  virtue  <3 
such  execution,  in  the  same  manner  as  the  sum  directed  herein  to  be  made.  For  drawing 
and  executing  a  sheriff's  deed,  to  include  the  acknowledgment,  to  be  paid  by  the  gran- 
tee before  delivery,  two  dollars  and  fifty  cents.  For  executing  a  certificate  of  sale,  exclu- 
sive of  the  filing  and  recording  the  same,  one  dollar.  For  summoning  a  trial  jury  of  twelve 
persons  or  less,  three  dollars.  For  all  service  in  justices'  courts,  the  same  fees  as  are  allowed 
constables  for  like  services.  For  conveying  a  prisoner,  when  under  arrest,  the  necessary  ex- 
penses incurred  in  transportation.  He  shall  also  be  allowed  to  retain  for  his  own  use  the 
amount  allowed  by  the  state  for  the  conveyance  of  prisoners  to  the  state  prison,  and  convey- 
ance of  persons  to  the  insane  asylum.  He  shall  also  be  allowed  for  the  boarding  of  prisoners  a 
gnm  not  to  exceed-  twenty-five  cents  per  meal,  and  not  to  exceed  fifty  cents  per  day. 

nCES  OF  COUNTT  OLBBK. 

At  the  commencement  of  each  suit,  the  clerk  shall  be  entitled  to  demand  and  receive  from 
the  plaintiff,  in  addition  to  the  judge's  docket  fee,  as  prescribed  by  law,  not  to  exceed  the  sum 
of  five  dollars,  to  cover  costs  to  time  of  judgment;  and  from  the  defendant,  two  dollars,  to 
cover  costs  for  the  same  time.  If,  in  the  progress  of  the  action,  the  sum  allowed  the  clerk 
should  be  insufficient,  he  shall  be  entitled  to  demand  from  either  party  such  further  sum  as  he 
may  deem  necessary  to  cover  costs  to  the  time  of  judgment,  including  the  entry  thereof.  Any 
excess  of  fees  advanced  by  either  party,  on  the  determination  of  the  action,  shall  be  returned 
by  the  clerk  to  the  party  who  advanced  them,  on  demand.  The  clerk  of  the  superior  court 
shall  receive,  for  entering  each  suit  on  the  clerk's  register  of  actions,  and  for  making  the  neces- 
sary entries  therein  during  the  progress  of  the  suit  and  of  the  trial  and  subsequent  proceed- 
ings, for  the  first  folio,  twenty-five  cents;  for  each  subsequent  folio,  fifteen  cents.  For  issuing 
every  writ  of  process,  under  seal,  fifty  cents,  except  the  writ  of  habeas  corpus.  For  issuing 
each  subpcena  for  one  or  more  witnesses,  twenty-five  cents.  For  filing  each  paper,  fifteen 
cents.  For  entering  eve^  motion  and  order,  rule,  default,  discontinuance,  dismissal,  or  non- 
suit|  twenty-five  cents.  For  calling  and  swearing  every  jury  on  voire  dire,  twenty-five  cents. 
For  calling  and  swearing  every  jury  to  try  cause,  twenty-five  cents.  For  receiving  and  enter- 
ing each  verdict  of  a  jury,  twenty-five  cents.  For  entering  every  final  judgment,  for  the  first 
fouo,  fifty  cents;  for  each  subsequent  folio,  fifteen  cents.  For  making  up  and  filing  judgment 
roll,  twenty -five  cents.  For  each  entry  of  judgment  on  judgment  docket,  twenty  cents.  For 
entering  satisfaction  or  credit  on  judgment  docket,  twenty-five  cents.  For  administering 
every  oath  or  affirmation,  twenty  cents.  For  certifying  the  same,  twenty  cents.  For  copy  of 
any  proceeding,  record,  or  paper,  per  folio,  fifteen  cents.  For  eyery  certificate  under  seal, 
twenty-five  cents.  For  issuing  every  commission  to  take  testimony,  fifty  cents.  For  writing 
down  testimony  of  witnesses  during  trial,  for  each  folio  (to  be  paid  by  the  party  requiring  the 
same),  fifteen  cents.  For  issuing  every  execution,  or  other  final  process,  under  seal,  fifty 
cents.  For  copy  of  every  decree  or  order  of  sal^f  mortgaged  property,  for  each  folio,  fifteen 
cents.      For  receiving  and  filing  every  remittiftr  from  supreme  court,  and  accompanying 

Sipers,  fifty  cents.  For  taldng  and  approving  each  undertaking  or  bond,  twenty-five  cents, 
or  taking  justification  thereto,  twenty-five  cents.  For  taking  testimony  on  justification  to 
undertaking  or  bond,  for  each  folio,  fifteen  cents.  For  taking  acknowledgment  of  deed  or 
other  instrument,  to  include  all  writing  and  the  seal,  for  the  hrst  name  thereto,  fiftj  cents; 
for  each  additional  name,  twenty-five  cents.  For  indexing  every  suit  in  the  general  index  of 
the  oourt,  as  required  by  law,  for  each  name,  ten  cents.    For  filing  and  entering  papers  on 
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transfer  of  cases  from  other  coarts,  two  dollars.  For  transmission  of  files  or  transfer  of  cases 
to  other  courts,  including  certificate  of  order  of  transfer,  one  dollar.  For  searching  records  or 
files  of  each  year,  except  for  suitors  or  their  attorneys,  fifty  cents.  For  filing  ail  papers  on 
appeal  from  justices'  courts,  for  each  case,  one  dollar.  For  writing  and  posting  each  notice 
required;  twenty-five  cents.  For  each  notice  for  publication,  in  addition  to  the  cost  of  publi- 
cation, twenty-live  cents.  For  recording  papers  required  by  law  to  be  recorded,  for  each  folio, 
fifteen  cents;  for  indexing  same,  twenty  cents.  For  issuing  each  marriage  license,  one  half  to 
be  paid  to  the  county  recorder,  two  dollars.  For  recording  the  testimony  and  commitment 
upon  examination  of  insane  persons,  when  it  is  ascertained  by  the  judge  of  the  superior  court 
that  the  person  committed  has  sufficient  property  to  pay  the  expenses  of  his  commitment,  per 
folio,  fifteen  cents.  For  filing  all  papers  to  be  kept  by  him,  not  required  to  be  recorded,  ten 
cents;  for  indexing  same,  for  each  name,  ten  cents.  For  issuing  any  license  required  by  law, 
one  dollar.  For  all  services  in  estates  of  deceased  persons,  fees  shall  be  charged  as  follows^  the 
value  of  the  estate  required  to  be  determined  herein  to  be  ascertained  from  the  inventory  and 
appraisement  thereof:  Estates  of  the  value  of  fifteen  hundred  dollars  or  less,  two  dollars; 
estates  of  over  fifteen  hundred  dollars  and  not  exceeding  ten  thousand  dollars,  ten  dollars; 
estates  of  ten  thousand  dollars  and  not  exceeding  fifty  thousand  dollars,  fifteen  dollars;  estates 
of  over  fifty  thousand  dollars,  fifteen  dollars,  and  ten  cents  for  each  paper  filed,  and  fifteen 
cents  per  folio  for  recording  each  document  required  by  law  to  bo  recorded;  provided,  that  the 
county  clerk  of  such  county  shall  charge  and  collect  for  each  action  or  proceeding  commenced 
in  the  superior  court  of  the  county  a  fee  of  une  dollar,  in  addition  to  the  fees  above  mentioned, 
which  sum  shall  be  deposited  in  the  treasury  of  the  county  as  a  fund  for  the  purpose  of  estab- 
lishing a  law  library,,  and  shall  be  expended  by  and  under  the  direction  of  tho  judge  or  judges 
of  the  superior  court  of  such  county,  for  said  purpose.  No  fees  shall  be  charged  by  county 
clerks  for  affidavits  or  certificates  for  or  in  behalf  of  the  United  States  pension  applicants.  For 
idl  services  in  the  estates  and  guardianship  of  minor  heirs,  the  same  fees  as  are  allowed  in  the 
estates  of  deceased  persons. 

FEBS  OV  RECORDEB. 

For  recording  every  instrument,  paper,  or  notice,  for  each  folio,  fifteen  cents.  For  indexing 
every  instrument,  paper,  or  notice,  fifteen  cents  for  each  name  indexed.  For  copies  of  any 
record  or  paper,  per  folio,  fifteen  cents.  For  filing  every  instrument  for  record,  and  making 
the  necessary  entries  thereon,  fifteen  cents.  For  each  certificate  under  seal,  twenty-five  cents. 
For  every  entry  of  discharge  of  mortgage  or  other  instrument  on  margin  of  record,  or  for  enter- 
ing credit  thereon,  or  witnessing  same  and  indexing  same,  twenty-nve  cents.  For  searching 
records  or  files  in  his  office  for  each  year,  when  required,  fifty  cents.  For  abstract  of  title,  for 
each  conveyance  or  encumbrance  certified,  twenty-five  cents.  For  recording  every  plat  or 
map,  for  each  course,  five  cents.  For  figures  and  letters  on  plats  or  map.?,  per  folio,  twenty- 
five  cents;  pi'ovided,  the  fees  for  recording  any  town  plat  shall  not  exceed  fifty  dollars.  For 
taking  acknowledgment,  including  seal,  for  the  first  signature,  fifty  cents;  for  each  additional 
signature,  twenty-five  cents.  For  recording  marriage  license  and  certificate,  to  be  paid  by  the 
clerk,  one  dollar.  For  recording  transcript,  and  for  all  other  services  in  estray  cases,  one  dol- 
lar. For  recording  each  mark  or  brand,  fifty  cents.  For  administering  oath  or  affirmation, 
twenty-five  cents.  For  certifying  same,  twenty -five  cents.  For  filing,  indexing,  and  keeping 
each  paper  not  by  law  required  to  be  recorded,  twenty-five  cents.  For  recording  mining  claims 
and  water  rights,  the  same  as  are  allowed  for  recording  any  other  instrument.  For  all  other 
services  not  herein  enumerated,  the  same  fees  as  are  allowed  the  clerk  of  the  superior  court  for 
like  services. 

TEES  OV  CORONER. 

For  general  services  in  holding  an  inquest,  ten  dollars.  For  each  witness  subpoenaed,  twenty- 
five  cents.  •  For  each  mile  necessarily  traveled  in  going  to  the  place  of  the  inquest,  twenty -five 
cents.  For  directing  or  attending  the  interment  of  each  body  upon  which  an  inquest  has  been 
held,  two  dollars;  which  fees  shail  be  all  that  he  shall  be  entitled  to  charge.  When  acting  as 
or  in  the  place  of  the  sheriff,  the  same  fees  as  are  allowed  the  sheriff  for  like  services. 

FEES  OF  OOUNTT  8URVXT0R. 

For  the  first  mile  actually  run  with  compass  and  chain,  in  wood  or  brush,  or  salt-marsh  and 
tide-lands,  four  dollars;  for  each  succeeding  mile,  two  dollars.  For  each  mile  run  with  com- 
pass alone,  one  dollar  and 'fifty  cents.  For  the  first  mile  actually  run  with  compass  and  chain, 
m  open  land,  three  dollars;  for  each  succeeding  mile,  one  dollar  and  fifty  cents.  For  each  mile 
run  with  compass  alone,  one  dollar.  For  each  lot  laid  out  and  platted  in  any  city  or  town,  one 
dollar.  For  recording  a  survey,  seventy-five  cents.  For  calculating  the  quantity  of  every 
tract  of  land,  or  any  subdivision  thereof  (town  lots  excepted),  ten  cents  for  each  course.  For 
traveling  to  place  of  survey,  for  each  mile,  in  going  only,  thirty  cents,  and  if  he  shall  be  re- 
quired and  duly  notified,  or  otherwise,  to  make  other  surveys  while  in  the  discharge  of  his 
official  duty,  while  in  the  field,  he  shall  be  entitled  to  mileage  only  from  the  place  last  surveyed 
by  him.  For  ascertaining  the  location  of  avery  town  lot  in  an  old  survey,  measuring  and 
marking  the  same,  one  dollar.  For  copies  and  certificates,  per  folio,  fifteen  cents.  For  erect- 
ing a  monument  at  the  corner  of  any  survey,  when  required,  lif  ty  cents.  For  erecting  a  monu- 
ment, when  running  a  line  at  a  variation  or  offset,  when  required,  twenty -five  cents.  For  copy 
of  plat  of  any  survey  and  certificate  required  by  any  person,  or  to  be  transmitted  to  the  sur- 
veyor-general, one  dollar,  to  be  paid  by  the  party  requiring  the  survey.  Expenses  of  assistants 
shall  be  an  a4ditional  charge,  to  be  agreed  upon  between  the  parties;  or  in  cases  of  surveys  or- 
dered by  the  court  or  board  of  supervisors,  such  compensation  as  shall  be  by  them  allowoa. 
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nXS  07  THE  JUSTICES  07  THE  PEACE. 

For  entering  every  cause  npon  his  docket,  fifty  cents.  For  filing  each  paper  in  the  suit, 
twenty-five  cents.  For  issaiug  any  writ  or  process  by  which  the  snit  is  commenced,  fifty  cents. 
For  issuing  sabpcena,  for  each  person,  twenty-five  cents.  For  administering  an  oath  or  aflirma- 
tion,  twenty-five  cents.  For  each  certificate,  twenty-five  cents.  For  issuing  writ  of  attach- 
ment or  arrest,  or  for  the  delivery  of  property,  one  dollar.  For  taking  or  approving  any  bond 
or  undertaking  directed  by  law  to  be  taken  or  approved  by  him,  fifty  cents.  For  taking  justi- 
fication to  a  bond,  fifty  cents.  For  swearing  a  jury,  fifty  cents.  For  issuing  an  execution,  one 
dollar.  For  taking  depositions,  per  folio,  twenty  cents.  For  issuing  search-warrant,  fifty 
cents.  For  afiidavit  for  search-warrant,  including  entry  on  his  docket,  when  there  is  no  other 
or  further  action,  one  dollar.  For  entry  of  cause  without  process,  one  dollar.  For  enterinff 
every  motion,  rule,  order,  exception,  or  default,  twenty-five  cents.  For  entering  any  finu 
judgment,  for  the  first  folio,  one  dollar;  for  every  additional  folio,  twenty  cents.  For  entering 
judgment  by  confession,  and  only  on  affidavit,  as  required  in  the  superior  court,  three  dollars. 
For  entering  satisfaction  of  a  judgment,  fifty  cents.  For  issuing  commission  to  take  testi- 
mony, fifty  cents.  For  transcript  of  a  judgment,  order,  docket,  or  paper  in  his  office,  for  each 
folio,  twenty  cents.  For  making  up  and  transmitting  transcript  and  papers  on  appeal,  one 
dollar  and  fifty  cents.  For  taking  acknowledgment  of  any  instrument,  for  the  first  name,  fifty 
cents,  and  for  every  additional  name,  twenty-five  cents.  For  celebrating  a  marriage  and  re- 
taming  a  certificate  thereof  to  the  county  recorder,  five  dollars.  For  all  services  and  proceed- 
ings before  a  justice  of  the  peace  in  a  criminal  action  or  proceeding,  whether  on  examination 
or  trial,  three  dollars;  but  there  shall  be  allowed  for  all  depositions  required  by  law  to  be  taken 
(including  the  transmission  to  the  county  clerk  of  the  papers  in  the  case),  for  each  folio,  twenty 
cents.  For  taking  bail  after  comntitment  in  criminal  cases,  one  dollar.  For  all  services  con- 
nected with  the  posting  of  estrays,  including  transcript  to  the  recorder,  two  dollars.  For  all 
services  appertaining  to  the  coroner's  office,  the  justice  of  the  peace  who  shall  act  when  the 
coroner  shall  be  absent  or  unable  to  attend  shall  receive  the  same  fees  as  are  allowed  to  the 
coroner  for  similar  services.  When  the  venue  shall  be  changed,  the  justice  before  whom 
the  action  shall  have  been  brought,  for  all  services  in  making  up  and  transmitting  the  tran- 
script and  papers,  shall  receive,  in  addition  to  such  fees  as  have  accrued  in  the  case,  the  sum 
of  ono  dollar;  all  of  which  fees  must  be  paid  before  the  justice  shall  be  required  to  transmit 
the  papers;  and  the  justice  before  whom  the  case  is  transferred  shall  be  entitled  to  receive  the 
foes  accruing  to  him  for  all  services  which  he  shall  thereafter  render,  the  same  as  if  the  case 
had  originally  been  commenced  beforo  him.  In  cases  of  appeal,  all  fees  of  the  justice,  includ- 
ing those  on  trial  and  those  on  appeal,  must  be  paid  before  the  justice  shall  be  required  to  for- 
ward tho  papers  to  the  county  clerk. 

7EE8  07  CONSTABLES. 

For  serving  summons  in  civil  cases,  for  each  defendant,  fifty  cents.  For  summoning  any 
jury  bcioro  a  justice  of  tho  peace,  including  mileage,  two  dollars  and  mileage.  For  making 
sales  of  estrays,  the  same  fees  as  for  sales  on  execution.  For  all  other  services,  the  same  fees 
as  are  allowed  to  sherifiEs  for  similar  services.  For  making  every  arrest  in  a  criminal  proceed- 
ing, two  dollars. 

TEES  07  INTEBFRETEBS. 

Interpreters  and  translators  shall  be  allowed  such  compensation  for  their  services  as  the  court 
■hall  allow,  to  be  taxed  and  collected  as  other  costs;  but  the  same  shall  not  exceed  three  dollars 
per  day. 

TEES   07  WITNESSES  AND  JimORS. 

Each  person  subpcsnaed  as  a  juror,  or  as  a  witness  in  behalf  of  the  people,  whether  before  the 
superior  court  or  the  grand  jury,  shall  be  entitled  to  pay  at  the  rate  of  three  dollars  per  day  for 
each  dav's  attendance;  and  for  mileafl;e  at  the  rate  of  twenty-five  cents  for  each  mile  necessarily 
traveled,  in  going  only.  For  attending  to  any  civil  suit  or  proceedings  before  any  court  of 
record,  referee,  commissioner,  justice  of  the  peace,  for  each  day,  two  dollars;  for  traveling  to 
tho  plao  of  trial,  for  each  mile,  twenty  cents.  In  case  of  impeachment  and  contested  Sec- 
tionsi,  for  traveling  to  the  place  of  trial,  ten  cents  per  mile.  No  person  shall  be  obliged  to 
testify  in  a  civil  action  unless  his  fees  shall  have  been  tendered,  or  he  shall  have  not  demanded 
the  same.  No  fees  shall  bo  allowed  any  witness  in  a  criminal  action  or  proceeding  unless  he 
shall  attend  beforo  a  grand  jury  or  court  of  record  as  a  witness  on  behalf  of  the  people,  upon  a 
subpoena,  or  by  virtue  of  a  recognizance,  and  it  shall  appear  that  he  has  come  from  any  place 
out  of  the  county,  or  that  he  ia  poor;  tho  court,  if  the  attendance  of  the  witness  is  upon  a  trial 
by  an  order  upon  its  minutes,  or  in  any  other  case,  the  judg'o  of  the  superior  court,  by  an  order 
subscribed  by  him,  may  direct  the  treasurer  of  the  county  to  pay  the  witness  a  reasonable  sum, 
to  be  specified  in  the  order,  for  his  expenses;  and  no  person  who  resides  without  any  county 
shall  be  obliged,  in  a  civil  action  or  proceeding,  to  attend  as  a  witness  in  said  county,  unless 
the  distance  be  less  than  thirty  miles  from  hb  place  of  residence  to  the  place  of  triaL 

TEES  07  PUBLIC  ADMINISTRATORS. 

The  pnblio  administrator  shall  hereafter  be  entitled  to  receive  for  his  services  the  same  fees 
ts  are  allowed  executors  and  administrators,  by  an  act  entitled  **An  Act  to  regulate  the  settle- 
ment of  the  estates  oi  deceased  persons,"  passed  May  first,  eighteen  hundred  and  fifty-one. 
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Th«  judges  and  clerks  of  electum  shall  be  allowed  such  compensation  as  the  board  of  super- 
visors shall  prescribe,  not  exoeeding  three  dollars  per  day  each  for  the  time  thev  are  neccosarily 
employed;  which  shall  be  full  compensation  for  all  services  required  by  law  to  be  performed. 


VO  AFTER  VEX8  ALLOWSIX 

The  officers  above  named  shall  receive  no  other  fees,  for  any  services  performed  by  them  in 
any  action  or  proceeding,  or  for  the  performance  of  any  service  for  which  fees  are  allowed;  and 
in  case  of  any  violation  of  the  provisions  of  this  subiiviition,  the  party  demanding  or  receiving 
any  fees  not  herein  allowed  shall  be  liable  to  refund  tiie  same  to  the  party  aggrieved,  with 
treble  the  amount  as  damages,  besides  cost  of  suit,  and  may  be  indicteo,  uid  if  foond  guilty 
shall  be  fined  in  a  sum  not  exceeding  five  hundred  dollars,  and  be  removed  from  office. 

FE£8  — WHEN  PAID. 

The  fees  herein  allowed  shall  be  payable  at  the  time  the  service  is  rendered;  and  any  officer, 
when  it  is  not  otherwise  expressly  provided  by  law,  may  refuse  to  perform  any  service  in  any 
suit  or  proceeding  in  which  there  are  any  fees  due  (criminal  proceedings  excepted)  from  the 
person  applying,  until  such  fees  are  paid;  pravUUd,  that  if  any  person  shall  make  an  affidavit 
oefore  tho  judge  of  the  superior  court,  setting  forth  that  he  has  a  good  cause  of  action  or  de- 
fense, and  that  he  is  nnable  to  pay  the  fees  in  advance,  the  judge  of  the  superior  court  may, 
in  his  discretion,  make  an  order  that  the  officer  perform  such  service  without  any  pay  in  ad- 
vance, or  may  require  such  person  to  give  security  for  the  costs,  and  then  require  such  officer 
to  perform  such  service;  ana  it  shall  w  the  duty  of  such  officer  to  obey  the  order  of  the  judge 
of  the  superior  court. 

TABLE  OV  7EE8. 

Every  officer  herein  specified  shall  prepare  and  set  up  in  his  office  a  plain  table  of  his  fees, 
as  prescribed  in  this  act,  within  two  months  of  the  tune  when  the  same  goes  into  effect,  in 
some  conspicuous  place,  for  the  inspection  of  all  persons,  upon  pain  of  forfeiting  for  each  day 
a  sum  not  exceeding  twenty  dollars,  which  may  be  recovered,  with  costs,  by  any  person,  before 
any  justice  of  the  peace  of  the  same  county. 

006TS  07  PUBLIGATZON  — WHEN  PAID. 

When,  by  law,  any  publication  is  required  to  be  made  by  an  officer,  of  any  suit,  process, 
notice,  order,  or  other  paper,  the  costs  of  the  same  shall  be  first  tendered  by  the  party,  if  de- 
manded, for  whom  such  order  of  publication  was  granted,  before  the  officer  shall  be  compelled 
to  make  such  publication. 

EZBOUnOH  VOB  PEES. 

If  any  clerk,  sheriff,  justice  of  the  peace,  or  constable,  shall  not  have  received  any  fees  due 
to  him  for  services  rendered  in  any  suit  or  proceeding,  he  may  have  execution  therefor,  in 
his  own  name,  aaainst  the  party  by  whom  they  are  due^  to  be  issued  from  the  court  in  which 
the  action  is  pending. 

''fOLIO"  DETINED. 

The  term  "  folio,"  when  nsed  as  a  measure  for  computing  fees,  shall  be  oonstnied  to  mean 
one  hundred  words,  counting  every  figure  necessarily  used  as  a  word.  Any  portion  of  a  folio^ 
when  in  the  whole  draught  or  paper  there  shall  not  be  a  complete  folio,  and  when  there  shall  be 
an  excess  over  the  last  folio  exceeding  one  half,  shall  be  computed  as  a  folio. 

lOLBAQB. 

When  any  sheriff^  constable,  or  coroner  serves  more  than  one  process  in  the  same  cause,  not 
requiring  more  than  one  journey  from  his  office,  he  shall  receive  mileage  only  for  the  more  dis- 
tant service. 

&E0EIPT8. 

Every  officer,  upon  receiving  any  fees  for  official  duty  or  service,  may  be  required  by  the 
person  paying  the  same  to  make  out  in  writing  and  deliver  to  such  person  a  particular  account 
of  such  fees,  specifying  for  what  they  respoctivelv  accrued,  and  shall  receipt  the  same;  and  if 
he  refuse  or  neglect  to  do  so  when  required,  he  shall  be  liable  to  the  party  paying  the  same  for 
three  times  the  amount  so  paid. 

*        OATH  07  0I7I0B. 

No  fees  shall  be  charged  by  an  officer  for  administering  and  certifying  the  oath  of  office,  or 
filing  or  recording  official  bonds. 

TO  OOMFLETE  BUSINESS* 

It  shall  be  the  duty  of  all  officers  in  this  section  named  to  complete  the  business  of  their 
respective  offices  to  the  time  of  the  expiration  of  their  respective  terms;  and  in  case  an  officer 
at  the  close  of  his  term  shall  leave  to  his  successor  official  labor  to  be  performed,  for  which  he 
has  received  compensation,  or  which  it  was  his  duty  to  perform,  he  shall  be  liable  to  pay  his 
successor  the  full  value  of  such  services,  which  may  be  recovered  in  ai^y  court  of ^  competent 
jurisdiction. 
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KO  OTHER  COMPENSATION. 

None  of  the  officers  mentioned  in  this  act  shaU  receive  any  other  compensation  whatever  for 
any  services  that  now  are  or  may  be  hereafter  required  of  them  in  the  discharge  of  their  respect- 
ire  offices. 

,  FKB-BOOK. 

It  shall  be  the  duty  of  every  officer  in  this  act  named,  authorized  to  receive  any  fees  for  offi- 
cial services  of  himself  or  deputies,  to  keep  a  fee-book,  in  which  he  shall  enter  an  exact  and  full 
account,  in  detail,  of  all  fees,  commissions,  or  compensations,  of  whatever  nature  or  kind,  by 
him  or  his  deputies  earned,  collected,  or  chargeable,  with  date,  the  name  of  the  payer,  if  paid, 
and  the  nature  of  the  services  in  each  case.  In  the  first  week  of  January  and  July,  respectively, 
in  evei7  yoar,  he  shall  file  in  the  office  of  the  clerk  of  the  board  of  supervisors  a  sworn  state- 
ment, in  writing,  of  the  amount  of  fees  earned,  collected,  or  chargeable  bv  him  or  his  deputies 
for  official  services  during  the  six  calendar  montiis  endins  on  the  last  day  of  the  previous  month. 
If  any  person  shall  hold  more  than  one  office,  he  may  keep  a  separate  fee-book  for  each  office, 
and  may  make  separate  statements  for  each,  or  he  may  keep  a  joint  fee-book,  and  make  joint 
statements,  at  his  discretion.  * 

FENALTT  TOR  KEOLEGT. 

If  any  officer  named  in  this  section  shall  refuse  or  willfully  neglect  to  keep  a  fee-book,  or  to 
file  a  sworn  statement,  or  to  make  returns,  as  herein  required,  he  shall  bo  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction,  shall  bo  punished  by  a  fine  not  exceeding  five  hundred  dol- 
lars, and  by  a  sentence  or  removal  from  office,  if  in  the  office  at  the  time  of  sentence.  [Amend- 
merU  approved  March  16, 1889;  Statutes  and  Amendments  1889,  2S2J\ 

Tenth  class. 

Sec.  172.  In  counties  of  the  tenth  class,  the  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to 
wit:  — 

1.  The  county  clerk,  four  thousand  dollars  per  annum. 

2.  The  sheriff,  six  thousand  dollars  per  annum;  provided,  that  said  sheriff  be  empowered  to 
appoint  a  jailer  to  take  charge  of  the  branch  county  jail,  such  jailer  to  receive  a  salary  .of  six 
hundred  dollars  per  annum. 

3.  The  recorder,  three  thousand  six  hundred  dollars  per  annum. 

4.  The  auditor,  two  thousand  dollars  per  annum. 
6.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annnm,  and  such  fees  as  are  now  or  may  here- 
after be  allowed  by  the  board  of  supervisors  for  the  collection  of  licenses. 

7.  The  assessor,  three  thousand  three  hundred  dollars  per  annum;  provided,  that  said 
assessor  be  empowered  to  employ  a  deputy,  who  shall  receive  a  salary  of  one  thousand  dollars 
per  annum. 

8.  The  district  attorney,  three  thousand  dollars  per  annnm. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  one  thousand  dollars  per  annum. 

11.  The  superintendent  of  schools,  one  thousand  five  hundred  dollars  per  annnm. 

12.  The  survevor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  a  salary  to  be  fixed  by  the  board  of  supervisors,  and  paid  monthly 
out  of  the  salary  funa,  as  the  salaries  of  county  officers  are  paid,  such  salary  to  be  in  full  com- 
pensation for  all  services  of  every  kind,  nature,  or  description  required  of  them  by  law  in  crimi- 
nal cases.  Each  justice  of  the  peace  must  keep  a  book,  open  to  the  inspection  of  the  public 
during  office-hours,  in  which  must  be  entered  at  once  and  in  detail  the  amount  of  all  fines  col- 
lectea  by  him  in  criminal  cases;  and  on  the  first  Monday  of  each  and  every  month  he  must  pay 
such  fines  so  collected  (less  the  amount  now  provided  oy  law  to  be  paid  to  some  other  officer 
or  person)  into  the  county  treasury,  for  the  benefit  of  the  county;  provided,  that  said  justices 
of  the  peace  shall  also  be  allowed  to  charge  and  receive  for  their  own  use  such  fees  as  are  now 
or  hereafter  may  be  allowed  by  law  for  allservices  performed  by  them  in  civil  cases. 

14.  Constables,  a  salary  to  be  fixed  by  the  board  of  supervisors,  and  paid  monthly  out  of  the 
salary  fund,  as  the  salaries  of  the  county  officers  are  paid,  such  salary  to  be  in  full  compensa- 
tion for  all  services  of  any  kind,  nature,  or  description  required  of  them  by  law  in  criminal 
cases;  and  said  constables  shall  be  allowed  to  charge  and  receive  for  their  own  use  such  fees  as 
are  now  or  may  hereafter  be  allowed  by  law  for  all  services  performed  by  them  in  civil  cases. 

15.  Supervisors,  each,  seven  hundred  dollars  per  annum,  without  mileage;  provided,  that 
when  required  to  go  on  business  for  the  county,  outside  of  the  county,  they  shall  be  allowed 
their  actual  expenses.  [Amendment  approved  March  16, 1889;  Statutes  and  Amendments  1889, 
tSS.] 

Eleventh  class. 

8bo.  173.  In  counties  of  the  eleventh  class,  the  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to 
wit:  — 

1.  County  clerk,  three  thousand  five  hundred  dollars  per  annnm. 

2.  The  sheriff^  five  thousand  dollars  per  annum. 

3.  The  recorder,  tiiree  thousand  dollars  per  annum;  provided,  that  such  recorder  shall  collect 
and  pay  into  the  county  treasury,  for  the  use  and  benefit  of  the  county,  the  followinff 
fees:   For  recording  any  instrument^  paper,  or  notice  containing  less  than  two  hundred 
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and  fifty  words,  twenty-five  cents;  from  two  hundred  and  fifty  words  to  fonr  hundred  and 
forty-nine  words,  fifty  cents;  from  four  hundred  and  fifty  words  to  six  hundred  and  forty-nine 
words,  seventy-five  cents;  from  six  hundred  and  fifty  words  to  seven  hundred  and  ninety -nine, 
one  dollar;  from  eicht  hundred  words  to  nine  hundred  and  forty-nine  words,  one  dollar  and 
twenty -five  cents;  from  nine  hundred  and  fifty  words  to  eleven  hundred  words,  one  dollar  and 
fifty  cents;  more  than  eleven  hundred  words,  fifteen  cents  for  each  folio;  all  headings  and  cer- 
tificates  of  filing  to  be  included  in  the  count.  For  copies  of  an^  record  or  paper,  the  same  fee 
as  for  recording.  For  indexing  any  instrument,  paper,  or  notice,  twenty-five  cents  for  each 
name  indexed.  For  each  certificate  under  seal,  nifty  cents.  For  every  entry  of  discharge  ef 
mortgage  or  other  instrument  on  margin  of  record,  and  marking  same  on  indexes,  fifty  cents. 
For  searching  records  or  files  in  his  office,  for  each  year,  when  required,  fifty  cents.  For  ab- 
stract of  title,  for  each  conveyance  or  encumbrance  certified,  fifty  cents.  For  recording  every 
plat  or  map,  for  each  course,  ten  cents.  For  figures  and  letters  on  plats  or  maps,  per  folio, 
twenty-five  cents;  provided,  the  fees  for  recording  any  town  plat  shall  not  exceed  one  hundred 
dollars.  For  taking  acknowledgments,  including  seal,  for  the  first  signature,  fifty  cents;  for 
each  additional  signature,  twenty-five  cents.  For  recording  marriage  license  and  certificate, 
one  dollar.  For  recording  each  ma^'k  or  brand,  seventy-five  cents.  For  administering  each 
oath  or  affirmation,  twenty-five  cents.  For  certifyine  the  same,  twenty  five  cents.  For  filing, 
indexing,  and  keeping  each  map  or  paper  not  required  by  law  to  be  recorded,  fifty  cents.  For 
recording  and  indexing  mining  claims  and  water  rights,  the  same  fees  as  are  allowed  for  record- 
ing and  indexing  any  other  instrument.  For  all  other  services  not  herein  enumerated,  the  same 
fees  as  are  allowed  the  clerk  of  the  superior  court  for  like  services. 

4.  The  auditor,  one  thousand  two  hundred  dollars  per  annum. 

6.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax  collector,  two  thousand  five  hundred  dollars  per  annum. 

7.  The  assessor,  five  thousand  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  dollars  per  annum. 

9.  llie  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justice  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  now  are  or  may  hereafter  be  allowed  by  law. 

15.  Supervisors,  each,  the  sum  of  five  hundred  dollars  per  annum,  and  actual  mileage  not  to 
exceed  in  any  one  year  the  sum  of  one  hundred  dollars.  [Amendment  approved  March  16,  JSSO; 
Statutes  and  Amendments  1889,  SS2.^ 

TvjeJJVi  class. 

Seo.  174.  In  counties  of  the  twelfth  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salariei^ 
to  wit: — 

1.  The  county  clerk,  three  thousand  two  hundred  and  fifty  dollars  per  annum. 

2.  The  sherifi;  seven  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  dollars  per  annum. 

4.  The  auditor,  one  thousand  dollars  per  annum. 
6.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  five  hundred  dollars  per  annum. 

7.  The  assessor,  five  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  seven  hundred  and  fifty  dollars  per  annum. 

9.  The  coroner,  the  fees  that  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  the  same  fees  as  are  allowed  executors  for  similar  services. 

11.  The  superintendent  of  schools,  eighteen  hundred  dollars  per  annum,  and  shall  be  reim- 
bursed his  traveling  expenses  while  in  the  discharge  of  his  official  duties,  to  be  audited  and  al- 
lowed periodically  by  tne  board  of  supervisors,  not  exceeding  three  hundred  dollars  per  annum. 

12.  The  surveyor,  ten  dollars  per  cuiy  for  each  and  every  day  while  engaged  in  county  work, 
as  ordered  by  the  1>oard  of  supervisors,  and  necessary  traveling  expenses  incurred  in  going  to 
and  from  the  place  of  labor. 

13.  Justices  of  the  peace,  such  fees  as  are  now  allowed  hy  law,  except  that  for  all  services 
and  proceedings  1)efore  a  justice  of  the  peace  in  a  criminal  action  or  proceeding,  whether  on  ex- 
amination  or  trial,  three  dollars  per  day,  and  ten  cents  per  folio  for  writing  down  testimony 
when  required  by  law. 

14.  Constables,  fees  allowed  by  general  fee  bill  of  eighteen  hundred  and  seventy. 

15.  Supervisors,  each,  the  sum  of  six  hundred  dollars  per  annum,  and  twenty  cents  a  mile 
for  each  mile  of  travel  to  and  from  their  residence  and  the  place  of  holding  their  meeting. 
[Amendment  approved  March  16, 1889;  Statutes  and  Amendments  1889,  tS2.\ 

Thirteenth  doss, 

Seo.  175.  In  counties  of  the  thirteenth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit: — 

1.  The  county  clerk,  two  thousand  five  hundred  dollars  per  annum. 

2.  The  sheriff,  five  thousand  dollars  per  annum. 

3.  The  recorder,  fifteen  hundred  dolbrs  per  annum. 

4.  The  auditor,  five  hundred  dollars  per  annum. 

6.  The  treaforer,  two  thoasand  dollars  per  annum. 

224 


COUNTY  GOVERNMENTS.  §§  176-178 

6.  The  tax  collector,  one  thouaand  dollars  per  annam. 

7.  The  asaessor,  three  thousand  two  hundrod  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  sixteen  hundred  dollars  per  annum;  rnwided,  the  super* 
intendent  shtul  not  be  permitted  to,  nor  shall  he,  teach  any  school,  but  shall  devote  his  entire 
attention  to  the  duties  of  his  office. 

12.  The  suryevor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  bylaw. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  five  dollars  per  day  for  each  day  employed  in  the  discharge  of  the  duties  of 
their  office,  together  with  mileage  at  the  rate  of  thirty  cents  per  mile,  in  going  only,  from  their 
residence  to  the  county  seat  at  each  session  of  the  board;  prdvided,  that  when  the  duties  of  the 
office  of  treasurer  and  tax  collector  are  consolidated,  as  provided  in  section  fifty-seven  of  this 
act,  that  %he  full  compensation  of  said  office  of  treasurer  and  tax  collector  for  such  consolidated 
duties  shall  be  two  thousand  five  hundred  dollars  per  annum.  [AmandmenU  approved  March  16, 
1889;  SkOutes  and  AmendmenU  1889,  gS£,l 

Fourteenth  class. 

8so.  176.  In  counties  of  the  fourteenth  class,  the  county  officers  shall  receive  as  oompexiaa- 
tion  for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaiieay 
to  wit:  —  ' 

1.  The  county  clerk,  four  thousand  dollars  per  annum. 

2.  The  sheriff,  eight  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  dollars  per  annum. 

4.  The  auditor,  one  thousand  eight  huncured  dollars  per  annum. 
6.  The  treasurer,  two  thousand  one  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  eight  hundred  dollars  per  annum. 

7.  The  assessor,  five  thousand  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  one  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum;  provided, 
the  superintendent  of  schools  may,  with  the  consent  of  the  board  of  supervisors,  employ  a 
deputy  for  such  time  as  said  board  shall  deem  necessary  to  enable  the  superintendent  to  visit 
the  scnools  of  his  counfy,  as  provided  for  by  law;  said  deputy  shall  receive  from  the  county  a 
salary  to  be  fixed  by  said  board,  not  exceeding  one  hundred  dollars  per  months  nor  to  exceed 
in  any  one  year  three  hundred  dollars. 

12.  The  survevor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law.* 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  The  supervisors,  each,  the  sum  of  six  dollars  per  day,  for  actual  service,  together  with 
mileage  at  the  rate  of  twenty  cents  per  mile,  in  going  only,  &om  their  residence  to  the  county 
seat  at  each  session  of  the  board. 

Fifteenth  elasi. 

Sia  177.  In  counties  of  the  fifteenth  class,  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries^ 
to  wit:  — 

1.  The  coun^  clerk,  one  thousand  five  hundred  dollars  per  annum. 

2.  The  sheriff,  three  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  one  thousand  five  hundred  dollars  per  ^""""»- 

4.  The  auditor,  six  hundred  dollars  per  annum. 

5.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax  collector,  six  hundred  dollars  per  annum. 

7.  The  assessor,  two  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  eighteen  hundred  dollars  per  annum,  and  his  iiecessary 
traveling  expenses  in  visiting  the  various  schools  within  his  county;  provided,  he  shall  devote 
his  entire  time  to  the  duties  of  said  office. 

12.  The  survevor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peaoe,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided, 
that  when  the  actual  trial  or  examination  of  a  criminal  case  shall  exceed  six  hours'  time,  then 
said  justice  shall  receive  fifty  cents  per  hour  for  each  additional  hour  actually  engaged  in  the 
trial  or  examination. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  Supervisors,  five  hundred  dollars  each  per  annum.  [Amendment  approved  March  16, 
1889;  Statutes  arA  Amendments  1889,  BSB.^ 

Sixteenth  class. 

Seo.  178.  In  counties  of  the  sixteenth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  t^eir  office,  the  following  sala- 
ries, to  wit:  — 
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1.  The  county  clerk,  two  thousand  dollars  per  annum. 

2.  The  sheriff,  four  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  eighteen  hundred  dollars  per  annum. 

4.  The  auditor,  five  hundred  dollars  per  annum. 

6.  The  treasurer,  eighteen  hundred  dollars  per  annum. 

6.  The  tax  collector,  five  hundred  dollars  per  annum. 

7.  The  assessor,  three  thousand  dollars  per  annum.  ' 

8.  The  district  attorney,  eighteen  hundred  dollars  per  annum;  provided,  he  may  charge  and 
receive  for  his  use  necessary  expenses  for  traveling  on  county  or  public  business,  to  be  aQowed 
aa  other  county  charges  are  allowed  by  law. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  fifteen  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereaiter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law;  provided,  that  for 
every  mile  necessarily  traveled  in  executing  any  warrant  of  arrest,  subpoena,  or  venire,  bring- 
inff  up  a  prisoner  on  habeas  corpus,  taking  prisoners  before  a  magistrate  or  to  prison,  or  for 
mileage  in  any  criminal  case  or  proceeding;  and  provided  further,  that  in  serving  a  subpoena  or 
venire,  when  two  or  more  jurors  or  witnesses  live  in  the  same  direction,  but  one  mileage  ^hall  bo 
charged,  twenty-five  cents  in  goinff  only. 

15.  Supervisors,  five  hundred  dollars  each  per  annum.  [Amendment  approved  March  16, 
1889;  Statutes  and  Amendments  1889,  S3S,] 

Seventeenth  doss, 

Seo.  179.  In  counties  of  the  seventeenth  class,  the  county  officers  shall  receive  as  com- 
pensation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following 
salaries,  to  wit:  — 

1.  The  conn^  derk,  three  thousand  two  hundred  and  fifty  dollars  per  annnm. 

2.  The  sheri^  five  thousand  dollars  per  annum. 

8.  The  recorder,  three  thousand  dollars  per  annum. 

4.  The  auditor,  twelve  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  eiffht  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  two  hundred  dollars  per  annnm. 

7.  The  assessor,  three  thousand  dollars  per  annum. 

8.  The  district  attorney,  eighteen  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereatter  be  allowed  bylaw. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed'by  Ivw* 

11.  The  superintendent  of  schools,  eighteen  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  Supervisors,  three  hundred  dollars  per  annum,  without  mileage.  [Amendment  approved 
liareh  16, 1889;  Statutes  and  Amendments  1889,  IfSB.] 

Eighteenth  doss, 

SEa  180.  In  counties  of  the  eighteenth  class,  the  county  officers  shall  receive  as  oomnensa- 
tion  for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salarifls^ 
to  wit:  — 

1.  The  county  clerk,  three  thousand  dollars  per  annum. 

2.  The  sheriff,  five  thousand  dollars  per  annum. 

8.  The  recorder,  two  thousand  five  hundred  dollars  per  annum. 

4.  The  auditor,  one  thousand  live  hundred  dollars  per  annum. 

5.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax  collector,  eight  hundred  dollars  per  annum. 

7*  The  assessor,  two  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law* 

11.  The  superintendent  of  schools,  sixteen  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  each,  the  sum  of  five  hundred  doUayrs  per  annum,  together  with  mileage  at 
the  rate  of  thirty  cents  per  mile  at  each  regular  session  of  the  board,  for  each  mile  travdedy  in 
going  only.     [Amendment  approved  March  16, 1889;  Statutes  and  Amendments  1889,  fSSS,} 

Nineteenth  doss, 

Seo.  181.  In  counties  of  the  nineteenth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following 
salaries,  to  wit:  — 

1.  The  coun^  clerk,  fifteen  hundred  dollars  per  annum. 

2.  The  sherin,  four  thousand  two  hundred  and  fifty  dollars  per  ^fc^ntinm^ 

3.  The  recorder,  fifteen  hundred  dollars  per  annum. 

4.  The  auditor,  one  thousand  dollars  per  annum. 

5.  The  treasurer,  eighteen  hundred  dollars  per  annnm. 

226 


COUNTY  GOVEENMENTa  S  181 

6.  The  tax  collector,  five  handred  dollars  per  annum. 

7.  The  aasesaor,  eighteen  hnndred  dollars  per  annum;  providedf  said  assessor  shall  be  allowed 
one  deputy,  whose  compensation  shall  not  exceed  five  aoUars  per  day,  to  be  paid  out  of  the 
county  treasury  upon  an  order  of  the  board  of  supervisors;  promded,  that  pay  for  such  deputy 
shall  noi  be  allowed  for  more  than  one  hundred  and  twen^-five  days  in  any  one  year. 

8.  The  district  attorney,  eighteen  hundred  dollars  per  annum;  promded,  he  may  charee  and 
receive  for  his  use  necessary  expenses  for  traveling  on  county  or  public  business,  to  be  iSlowed 
as  other  county  charges  are  allowed  by  law. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  six  hundred  dollars  per  annum,  and  traveling  expenses 
not  to  exceed  three  hnndred  dollars  per  annum,  which  expenses  are  to  be  allowed  and  paid  as 
a  county  charge;  provided,  that  if  the  board  of  supervisors  shall,  by  ordinance,  provide  that  the 
superintendent  of  schools  shall  not  engage  in  teaching  school  during  his  term  of  office  and  devote 
his  entire  time  to  the  duties  of  his  office,  then  such  superintendent  shall  receive  the  sum  of 
twelve  hundred  dollars  per  annum,  and  traveling  expenses,  not  to  exceed  three  hundred  dollars 
per  annum,  which  expenses  are  to  be  allowed  and  paid  as  a  county  charge. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law,  and  such 
sum  as  the  supervisors  may  deem  just  for  services  rendered  in  taking  testimony  in  cases  of 
felony,  where  testimony  therein  is  written  in  accordance  with  law;  provided,  that  no  greater  sum 
than  six  dollars  be  allowed  therefor  in  any  one  case. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  Supervisors,  four  hundred  dollars  each  per  annum,  and  mileage  at  the  rate  of  ten  cents 
per  mile  to  and  from  their  respective  residences  to  the  county  seat;  provided,  that  but  one  mile- 
age at  any  one  meeting  of  the  board  shall  be  allowed;  provided,  that  when  a  member  is  absent, 
unless  in  case  of  sickness,  during  the  whole  of  a  regular  or  special  meeting  of  the  board  of  super- 
visors, or  board  of  equalization,  or  canvassers,  no  salary  shall  be  paid  him  for  the  month  during 
which  said  regular  or  special  meeting  may  be  held;  and  providea  further,  that  when  a  member 
18  absent,  unless  in  case  of  sickness,  during  a  portion  of  a  regular  or  special  meeting  of  either  of 
said  boards,  the  sum  of  twelve  and  fifty  one  hundredths  shallbe  deducted  from  his  salary  for  the 
month  during  which  such  regular  or  special  meeting  may  be  held,  for  each  day's  absence.  The 
auditor,  before  drawing  his  warrant  for  the  salary  of  supervisors,  shall  ascertain  from  the 
minutes  of  the  board  if  any  have  absented  themselves  from  the  sessions  thereof,  and  if  any  have, 
make  the  reduction  as  hereinbefore  provided.  The  provision  hereof  respecting  the  deputy  for 
the  county  assessor  and  expenses  of  superintendent  of  schools  and  supervisors  shall  take  effect 
immediately.  The  provisions  of  this  section  in  relation  to  increase  oi  salaries  for  the  district 
attorney  and  of  the  superintendent  of  schools,  so  far  as  affected  by  the  proviso  of  subdivision 
eleven  of  this  section,  shall  take  effect  and  be  in  force  on  and  after  the  first  Monday  after  the 
first  day  of  January,  eighteen  hundred  and  ninety-one. 

16.  The  foUowinff  fees  are  allowed  to  the  officers  hereinafter  named,  for  the  performance  of 
services  required  of  them  by  law,  as  herein  provided,  and  such  officers  may  lawfully  charge, 
demand,  and  receive,  and  must  pay  the  amounts  received  into  the  treasury  of  the  county,  ex- 
cept where  the  officer  is  by  law  entitled  to  receive  the  fees  collected  for  his  own  use  and  benefit. 
All  fees  shall  be  payable  only  in  gold  and  silver  coin  of  the  United  States. 

WKE8  OV  OOUNTr  CLERK  AND  EX  OTFIOIO  CLERK  OV  THE  SUPERIOR  COCTRT. 

The  county  clerk  and  ex  officio  clerk  of  the  superior  court  shall  collect  and  pay  into  the 
county  treasury,  for  the  use  and  benefit  of  tJie  county,  the  following  prescribed  fees,  to  wit: 
For  services  performed  by  him  on  the  commencement  of  an  action  or  proceeding,  except  pro- 
bate proceedmgs,  including  ihe  filing  of  all  papers,  excepting  the  issuance  of  writs,  and  ap- 
proval of  bon<£,  to  the  rendition-  of  judgment,  in  the  aggregate,  five  dollars.  For  indexing 
each  name  of  parties  to  an  action,  ten  cents.  For  each  writ  issued,  fifty  cents.  For  approving 
bond,  fifty  cents.  For  entry  of  judgments  by  default,  two  dollars  and  fifty  cents.  For  the  trial  ol 
causes,  swearing  the  jury  and  witnesses,  including  the  entry  of  judgment,  when  the  judgment 
does  not  exceed  five  folios,  two  dollars  and  fifty  cents;  provided,  trial  is  conducted  in  one  day,  and 
for  each  additional  day,  two  dollars  and  fifty  cents.  For  recording  each  folio  in  excess  of  ten 
folios,  twenty-five  cents.  For  filing  and  entering  papers  on  transfer  of  cases  from  other  courts, 
including  indexing,  as  provided  by  this  act,  five  dollars.  For  transmission  of  files,  on  transfer  of 
causes  to  other  courts,  two  dollars.  For  administering  and  certifying  oaths,  except  oaths  admin- 
istered at  the  triid  to  jury  and  witnesses,  and  to  claimants  to  bills  against  counties,  fifty  cents. 
For  issuing  commissions  to  take  testimony,  fifty  cents.  For  taking  and  certifying  depositions, 
twenty  cents  per  folio.  For  taking  acknowledgments,  one  dollar.  For  taking  justification  of  sure- 
ties, twenty-five  cents  for  each  surety,  and  for  taking  testimony  thereon,  twenty  cents  a  folio. 
For  searchmg  files  of  each  year,  except  for  suitors  or  their  attorneys,  one  dollar.  For  services 
performed  in  cases  appealed  from  justice's  court  before  trial,  two  dollars.    For  filing  transcript  of 

ment ^ ^  ^  *  v.    -    • 

his  office,  twenty  cents  per  folio,  exclusive  of  charges  for  certifying.  For  filing  and  indexing 
articles  of  incorporation,  five  dollars.  For  exemplifying  copy  of  articles  of  incorporation  under 
the  act  of  Congress,  £ve  doUars.  For  filing  certificate  of  election  of  officers  of  mcorporations, 
fifty  cents.  For  recording  certificate  of  incorporation,  twenty  cents  per  folio.  For  filing  and 
indexing  certificates  of  copartnen^ip,  fifty  cents.    For  issuing  marriage  license,  two  dollars. 
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For  filing  any  bond  or  other  instrument  required  by  law  to  be  filed  in  hig  office,  fifteen  cents, 
and  for  recording  the  same  when  required  by  law,  twenty  cants  per  folio.  For  certificate  to 
disnuss  appeal  when  prepared  by  the  clerk,  two  dollars  and  fifty  cents,  and  when  prepared  or 
fumishea  by  attorney  or  party,  one  dollar.  For  comparing  copies  of  papers  or  transcripts,  five 
cents  per  folio.  For  filing  the  papers,  and  issuing  letters  testamentary  or  of  administration, 
guardianship,  or  special  administration,  in  an^r  case,  iiwo  dollars.  For  services  up  to  and  in- 
cluding the  final  settlement  of  the  case,  in  which  the  value  of  the  estate  does  not  exceed  one ' 
thousand  dollars,  no  fees  whatever  shall  be  charged;  where  the  value  of  the  estate  does  not  ex- 
ceed fifteen  hundred  dollars,  three  dollars;  where  the  value  of  the  estate  does  not  exceed  three 
thousand  dollars,  five  dollars,  and  two  dollars  and  fifty  cents  for  each  additional  one  thousand 
dollars  in  value,  as  shown  by  the  inventory.  For  administering  and  certifying  oaths  in  all  es- 
tates, except  oaths  administered  in  open  court,  twenty-five  cents.  For  recor£ng  any  order  or 
paper  in  an  estate,  where  the  number  of  folios  exceed  ten,  for  each  folio  exceeding  ten,  twenty 
cents.  The  valuations  herein  to  be  ascertained  from  the  inventories  filed,  and  the  fees  herein 
provided  to  be  collected  by  the  clerk,  upon  the  filing  of  such  inventory,  except  such  as  accrue 
after  the  filing  of  such  inventory.  For  all  other  services  not  herein  enumerated,  the  same  fees 
as  are  now  or  may  hereafter  be  allowed  by  law. 

FBE8  OT  flHKRilfJ. 

The  sheriff  shall  collect  and  pay  into  the  county  treasury,  for  the  use  and  benefit  of  the 
county,  the  following  presoribea  fees,  to  wit:  For  serving  a  summons  and  complaint,  or  any 
other  process  by  which  an  action  or  proceeding  is  commenced,  on  each  defendant,  one  dol- 
lar. For  serving  an  attachment  on  property,  or  levying  an  execution  or  executing  an  order 
of  arrest,  or  order  for  the  delivery  of  personal  property,  one  dollar  and  twenty -five  cents.  For 
the  trouble  and  expense  of  taking  and  keeping  possession  of  and  preserving  property  under 
attachment  or  execution,  or  other  process,  as  the  court  shall  order,  provided  that  no  more 
than  three  dollars  per  diem  shall  be  allowed  to  a  keeper,  three  dollars.  For  taking  bond  or 
undertaking  in  any  case  in  which  he  is  authorized  to  take  the  same,  fifty  cents.  For  copy  of 
any  writ,  process,  or  other  paper,  when  demanded  or  required  by  law,  for  each  folio,  twenty 
cents.  For  comparing  copies  of  papers,  five  cents  per  folio.'  For  serving  every  notice,  rule, 
or  order,  one  dollar.  For  advertising  proper tv  for  sale,  on  execution  or  under  any  judgment 
or  order  of  sale,  exclusive  of  the  cost  of  publication,  each  notice,  one  dollar;  prouidta,  the 
attorney  or  parties  to  the  action  shall  designate  the  paper  in  which  the  advertisement  shall 
be  pubushed,  and  shall  pay  to  the  sheriff,  at  said  time,  tne  cost  of  publication,  as  agreed  upon 
by  the  publisher  and  the  party  to  the  action,  or  his  attorney.  For  serving  a  writ  of  possession 
or  restitution,  putting  a  person  in  possession  of  premises,  and  removing  the  occupant,  three 
dollars.  For  holding  each  inquest  or  trial  of  right  of  property,  to  include  all  services  in  the 
matter,  except  mileage,  three  dollars.  For  serviuff  a  subpoena,  for  each  witness  subpoenaed, 
thirty  cents.  For  traveling,  to  be  computed  in  idl  cases  from  the  court-house,  to  serve  any 
summons  and  complaint,  or  any  other  process  by  which  an  action  or  proceeding  is  commenced, 
notice,  rule,  order,  subpoena,  attachment  on  property,  to  levy  an  execution,  to  post  notices  of 
sale,  to  sell  property  under  execution  or  other  oraer  of  sale,  to  execute  an  order  for  the  deliv- 
ery of  personal  property,  writ  of  possession,  or  restitution,  to  hold  inquest  on  trial  of  right  of 
property;  provided,  that  if  any  two  or  more  papers  be  required  to  be  served  in  the  same  suit, 
at  tne  same  time,  and  in  the  same  direction^  one  mileage*  only  shall  be  charged  to  the  most 
distant  pointo  to  complete  such  service,  for  each  mile  necessarily  traveled  in  going  only  to  the 
point  of  service,  twenty-five  cents.  For  commissions  for  receiving  and  paying  over  money  on 
execution  or  other  process,  on  the  first  one  thousand  dollars,  one  and  one  half  per  cent;  on  all 
sums  above  that  amount,  one  per  cent.  The  fees  herein  allowed  for  the  levy  of  an  execution, 
costs  for  advertising,  and  percentage  for  making  or  collecting  the  money  on  execution,  shall  be 
collected  from  the  judgment  debtor,  by  virtue  of  such  execution,  in  the  same  manner  as  the 
sum  therein  directed  to  be  made.  For  drawing  and  executing  a  sheriff's  deed,  to  include  the 
aeknowle^ment,  to  be  paid  by  the  grantee  before  the  delivery,  three  dollars.  For  execut- 
ing a  certificate  of  sale,  exclusive  of  the  filing  and  recording  the  same,  one  dollar.  For  all 
other  services  not  herein  enumerated,  the  same  fees  as  are  now  or  hereafter  may  be  allowed  by 
law. 

TEES  OV  REOORDEB. 

The  recorder  shall  collect  and  pay  into  the  county  treasury,  for  the  use  and  benefit  of  the 
county,  the  following  prescribed  fees,  to  wit:  For  recording  any  instruments,  paper,  or  notice, 
for  each  folio,  twenty  cents.  For  copies  of  any  record  or  paper,  per  folio,  twenty  cents.  For 
filing  or  receiving  every^  instrument  for  record,  and  making  the  necessary  entries  thereon, 
twenty  cents.  For  marking,  in  the  several  indexes  required,  all  the  entries  required  of  the  fil- 
ing^ and  recording  of  any  instrument,  paper,  or  notice,  for  every  such  instrument,  paper,  or 
notice,  twenty-five  cents  for  each  name  indexed.  For  any  certificate,  under  seal,  fin^y  oents. 
For  every  en^y  of  discharge  of  mortgage  or  other  instrument  on  margin  of  record,  fifty  cents. 
For  searching  records  or  files  for  each  vear,  in  his  office,  twenty-five  cen1».  For  certificate  of 
abstract  of  title,  when  required,  for  each  conveyance  or  encumbrance  certified,  fifty  cents.  For 
recording  any  town  plat,  for  each  course,  ten  cents;  for  figures  and  letters  on  plats  or  maps, 
per  folio^  twenty-five  cents;  provided,^  the  fees  for  recording  any  town  plat  shall  not  exceed  one 
nundred  dollars.  For  taking  and  writing  acknowledgment,  including  seal,  for  the  first  signa- 
ture, one  dollar  and  fifty  cents;  for  each  additional  name,  fifty  cents.  For  filing,  indexing,  and 
keeping  each  paper  not  by  law  required  to  be  recorded,  twenty-five  oents.  For  recording 
eadh  mark  or  brand,  fifty  cents.    For  administering  and  certifying  on  <Mlth  or  affirmation,  fifty 
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cents.  For  recording  marriage  license  and  certificate,  fifty  cents.  For  all  other  services  not 
herein  ennmerated,  the  same  fees  as  are  now  or  hereafter  may  be  allowed  by  law.  [AmendmeiU 
approved  March  16, 1889;  Statutes  and  Amendments  1889 ,  £3S.] 

Twentieth  doss, 

SEa  182.  In  counties  of  the  twentieth  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  fdlowing  sftlMiegi 
to  wit:  — 

1.  The  county  clerk,  two  thousand  five  hxmdred  dollars  per  annum. 

2.  The  sheriff,  four  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  one  thousand  six  hundred  dollars  per  annum. 

4.  The  auditor,  one  thousand  dollars  per  annum. 

6.  The  treasurer,  one  thousand  eight  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  two  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  one  thousand  eight  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law.' 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  six  hundred  and  fifty  dollars  per  ftT>PiTm. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  01  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  five  dollars  per  day  during  the  session  of  the  boara,  and  not  to  exceed  in  the 
aggregate  four  hundred  dollars  per  annum,  together  with  ten  cents  a  mile  in  traveling  to  and 
from  their  respective  residences  to  the  county  seat;  provided,  that  milaege  shall  be  allowed  only 
once  for  each  session. 

Tvoenty-first  class, 

SEa  183.  In  counties  of  the  twenty-first  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1.  The  county  clerk,  three  thousand  dollars  per  annum. 

2.  The  sheriff,  five  thousand  dollars  per  annum,  and  mileage  for  the  service  of  any  and  aU 
process  required  by  law  to  be  served-  by  him,  at  the  rate  of  twenty  cents  per  mile,  in  going 
only. 

3.  The  recorder,  two  thousand  dollars  per  annum. 

4.  The  auditor,  two  thousand  dollars  per  annum. 

5.  The  treasurer,  one  thousand  eisht  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  eighteen  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  four  hundred  dollars  per  annum. 

9.  The  coroner,  sach  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  SuperWsors,  each,  six  dollars  per  day  for  actual  service,  and  forty  cents  per  mile  while 
traveling  from  his  place  of  residence  to  the  county  seat. 

16.  The  fees  and  compensation  of  constables,  in  cases  of  vagrancy,  shall  in  no  case  exceed 
forty  dollars  per  month;  and  the  provisions  of  this  subdivision  shall  take  effect  from  and  after 
the  date  of  approval  of  this  act.  [Amendment  approved  March  16, 1889;  Statutes  and  Amend- 
ments  1889,  £S£J\ 

Twenty-second  class, 

Seo.  184.  In  counties  of  the  twenty-second  class,  the.  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  vnrtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  three  thousand  dollars  per  annum. 

2.  The  sheriff,  four  thousand  dollars  per  annum. 

3.  The  recorder,  fifteen  hundred  dollars  per  annum. 

4.  The  auditor,  one  thousand  dollars  per  annum. 

6.  The  treasurer,  fifteen  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  twenty-five  hundred  dollars  per  annum. 

8.  The  district  attorney,  three  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  aillowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  fourteen  hundred  dollars  per  annum,  and  his  necessary 
expenses  in  visiting  schools. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Each  supervisor,  five  dollars  per  day  while  in  session,  and  twenty  cents  per  mile  for  trav- 
eling from  his  place  of  residence  to  the  county  seat.  [Amendment  approved  March  16, 1889; 
SUUtttes  and  Amendments  1889,  SS2J\ 
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Twenty-third  class. 

Seo.  185.  In  coantiea  of  the  twenty-third  class,  the  oonnty  officers  shall  receive  as  compoa- 
sation  for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1.  The  county  clerk,  one  thousand  five  hundred  dollars  per  annum. 

2.  The  sheriff,  four  thousand  dollars  per  annum. 

3.  The  recorder,  one  thousand  dollars  per  annum. 

4.  The  auditor,  five  hundred  dollars  per  annum. 

5.  The  treasurer,  fifteen  hundred  dollars  per  annum. 

6.  The  tax  collector,  five  hundred  dollars  per  annum. 

7.  The  assessor,  four  thousand  dollars  per  annum. 

8.  The  district  attorney,  eighteen  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  fifteen  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace  shall  receive  the  following  fees:  In  civil  actions,  for  filing  each 
paper,  twenty-five  cents;  for  issuing  any^  writ  or  process  by  which  suit  is  commenced,  one  dol- 
lar; for  entering  such  cause  in  his  docket,  fifty  cents;  for  issuing  subpoena,  for  each  witness, 
twenty-five  cents;  for  administering  an  oath  or  affirmation,  twentv-five  cents;  for  certifying 
the  same,  twenty-five  cents;  for  issuins  writ  of  attachment,  or  of  arrest,  or  for  delivery  ot 
property,  two  dollars;  for  entering  any  final  judgment,  three  dollars;  for  entering  any  motion, 
rule,  or  order,  twenty-five  cents;  for  swearing  a  jury,  one  dollar;  for  issuing  an  execution, 
fifty  cents;  for  issuing  supersedeas  to  an  execution,  fifty  cents;  for  entering  satisfaction  of 
judgment,  fifty  cents;  for  issuing  search-warrant,  to  be  paid  by  the  party  demanding  the  same, 
one  dollar;  for  issuing  commission  to  take  testimony,  one  dollar;  for  taking  or  approving 
any  bond  or  undertaking  directed  by  law  to  be  taken  or  approved  by  him,  fifty  cents;  for 
taJkinff  justification  on  a  bond,  one  dollar;  for  abstract  of  judgment^  one  dollar;  for  copy 
of  judgment,  order,  proceedings,  or  paper  in  his  office,  for  each  folio,  twenty  cents;  for 
taking  depositions,  in  either  civil  or  criminal  cases,  pef  folio,  twenty  cents;  for  each  cer- 
tificate, fifty  cents;  for  making  up  and  transmitting  transcript  and  papers  on  appeal,  two 
dollars.  AU  fees,  including  those  on  trial,  and  those  on  appeal,  must  be  paid  oefore  the 
justice  shall  be  compelled  to  forward  any  papers  on  appeaL  In  cases  where  the  venue  shall 
be  changed,  the  justice  before  whom  the  action  shall  be  brought,  for  all  services  rendered,  in- 
cluding making  up  and  transmitting  the  transcript  and  papers,  shall  receive  three  dollars;  and 
the  justice  before  whom  the  trial  shall  take  place  shall  receive  the  same  fees  as  if  the  action 
had  Leen  commenced  before  him;  and  all  fees  must  be  paid  before  the  justice  shall  be  compelled 
te  forward  any  papers.  For  taking  an  acknowledgment  of  any  instrument,  for  the  first  name, 
fifty  cents;  for  each  additional  name,  twenty-five  cents;  for  all  services  connected  with  postins 
estrays,  including  the  transcript  for  the  recorder,  three  dollars;  for  celebrating  marriage,  and 
returning  certificate  to  the  recorder,  five  dollars;  for  issuing  a  warrant  of  arrest,  two  dollars; 
for  trial  or  examination  in  criminal  actions,  three  dollars;  u>r  taking  bail,  after  commitment, 
one  dollar.  % 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  Supervisors,  the  sum  of  foar  hundred  dollars  per  annum,  together  with  twenty  cents  per 
mile  for  traveling  from  his  place  of  residence  to  the  county  seat.  [^AmiKndment  approved  March 
16, 1389;  StattOes  and  Amendments  1889,  232J\ 

Twenty-fourth  class, 

Sbo.  186.  In  counties  of  the  twenty-fourth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1.  The  county  clerk,  twenty-five  hundred  dollars  per  annum. 

2.  The  sheriff,  six  thousand  dollars  per  annum. 

3.  The  recorder,  two  thousand  dollars  per  annum. 

4.  The  auditor,  fifteen  hundred  dollars  per  annum. 
6.  The  treasurer,  fifteen  hundred  dollars  pp.r  annum. 

6.  The  tax  collector,  fifteen  hundred  dollars  per  annum. 

7.  The  assessor,  twenty-five  hundred  dollars  per  annum. 

8.  The  district  attorney,  fifteen  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  aa  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  eighteen  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justice  of  the  peace,  such  fees  as  are  now  or  hereafter  may  bo  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  five  hundred  dollars  each  per  annum,  and  twenty  cents  per  mile  necessarily 
traveled,  in  going  only,  from  their  residence  to  the  county  seat;  provided,  that  when  the  board 
of  supervisors  consolidate  the  duties  of  county  offices,  as  provided  by  section  fifty-seven  of  this 
act,  that  said  offices  so  consolidated  shall  receive  as  compensation  for  such  consolidated  duties, 
not  to  exceed  the  following:  — 

1.  Sheriff  and  tax  collector,  six  thousand  six  hundred  dollars  per  annum. 

2.  Auditor  and  recorder,  two  thousand  six  hundred  dollars  per  annum. 

3.  Clerk,  auditor,  and  recorder,  four  thousand  one  hundred  dollars  per  annum. 

4.  Clerk  and  recorder,  three  thousand  five  hundred  dollars  per  annum. 
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5.  Clerk  and  auditor,  three  thoasand  one  hundred  dollars  per  annum. 

6.  Treasurer  and  tax  collector,  two  thousand  one  hundred  dollars  per  annum.  [Amendmaii 
approved  March  16, 1889;  StatuUa  and  Amendment  1889,  iSS2,\ 

Twenty-Jifth  class. 

Sec.  187.  In  counties  of  the  twenty-fifth  class,  the  county  and  township  officers  shall  receive 
as  compensation  for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  respect- 
ively, the  same  salaries,  fees,  mileage,  per  diem,  and  expenses,  as  are  now  allowed  or  that  may 
hereeif  ter  be  allowed  them  by  law;  provided,  that  when  the  offices  of  recorder,  county  clerk, 
and  auditor  are  consolidated,  as  provided  in  section  fifty-seven  of  this  act,  the  aggregate  salary 
of  said  consolidated  offices  shall  be  four  thousand  dollars  per  annum;  and  if  the  said  offices  of 
recorder,  county  clerk,  and  auditor  are  separated  under  said  act,  then  the  said  aggregate  salary 
of  four  thousand  dollars  per  annum  shall  do  apportioned  to  each  of  said  offices,  as  the  board  of 
supervisors  may  determine;  and  provided  further,  that  the  treasurer  shall  receive  fifteen  hun- 
dred dollars  per  annum,  payable  monthly;  and  provided,  the  county  superintendent  of  schools 
shall  be  paid  two  thousand  dollars  per  annum  and  traveling  expenses,  payable  monthly. 
[Amendment  approved  March  16,  1889;  StahUea  and  Amendments  1889,  £82.] 
Tfoenty-sixth  class. 

Ssa  188.  In  counties  of  the  twenty-sixth  class,  the  county  and  township  officers  thereof 
■hall  rec^ve  as  compensation  for  the  services  required  of  them  by  law,  or  by  virtue  of  their 
office,  the  salaries  as  follows,  to  wit:  — 

1.  The  coun^  clerk,  three  thousand  dollars  per  annum. 

2.  The  shecin,  seven  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  dollars  per  annum. 

4.  The  auditor,  two  thousand  dollars  per  annum. 

5.  The  treasurer,  two  thousand  five  hundred  dollars  per  annum. 

6.  The  tax  collector,  two  thousand  dollars  per  annum. 

7.  The  assessor,  four  thousand  dollars  per  annum. 

8.  The  district  attorney,  thirty -six  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided, 
that  no  justice  of  the  peace  shall  receive  more  than  one  thousand  five  hundred  dollars  per 
annum  for  all  services  rendered  by  him  in  criminal  cases,  or  in  actions  or  proceedings  in  which 
the  people  of  the  state  of  California  are  or  may  be  parties;  and  no  claim  of  any  such  justice  of 
the  peace  in  excess  of  the  sum  last  named  shall  be  allowed  or  paid,  but  all  fees  collected  by 
such  justice  in  criminal  cases  in  excess  of  one  thousand  five  hundred  dollars  shall  belong  to  and 
be  the  property  of  the  county  in  which  such  justice  exercises  his  jurisdiction.  The  provisions 
hereof  shall  not  affect  the  present  incumbents. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided,  that  no 
constable  shall  receive  more  than  one  thousand  five  hundred  dollars  per  annum  for  all  services 
rendered  b^  him  in  criminal  cases,  or  in  actions  or  proceedings  to  which  the  people  of  the  state 
of  California  are  or  may  be  parties;  and  no  claim  of  any  such  constable  in  excess  of  the  sum 
last  named  shall  be  allowed  or  paid,  but  all  fees  collected  by  such  constable  in  criminal  cases 
in  excess  of  one  thousand  five  hundred  dollars  shsdl  belong  to  and  be  the  property  of  the  county 
in  which  said  constable  acts;  and  provided  further,  that  the  board  of  supervisors,  in  all  cases 
where  any  township  is  partisdly  or  wholly  embraced  within  the  corporate  limits  of  any  incor- 
porated city  of  over  five  thousand  inhabitants  (and  said  board  may  at  any  time  determine  such 
population),  may,  whenever  they  deem  it  necessary,  allow  each  of  the  constables  of  such  town- 
ship a  deputy,  or  such  number  of  deputies  as,  in  the  judgment  of  the  said  board  of  supervisors, 
may  be  required  to  do  and  perform  tno  business  of  such  office  in  connection  with  the  principal, 
and  allow  each  of  said  deputies  a  salary  therefor,  not  to  exceed  eighty  dollars  per  month  to 
each  deputy;  provided  further,  that  an  affidavit  shall  first  be  filed  by  such  officer  with  the  said 
board,  showing  that  such  deputy  or  deputies  are  required  by  him  in  the  proper  discharge  of 
his  duties  as  such  officer.     The  providons  hereof  shall  not  affect  the  present  incumbents. 

15.  Supervisors,  six  dollars  per  day  for  each  day  employed,'  together  with  twenty-five  cents 
per  mile,  traveling  from  their  residence  to  the  county  seat. 

17.  The  county  clerk  shall  charge  and  collect  the  fees  and  charges  which  he  is  now  author- 
ized by  law  to  charge  and  collect,  except  that  said  clerk  shall  charee  and  collect  the  sum  of 
ten  cents,  and  no  more,  for  the  filing  of  each  paper  or  document  filea  by  him  in  his  office,  and 
shall  charge  and  collect  for  all  transcription,  recording,  and  copying  done  by  him  or  in  his 
office,  for  which  the  county  clerk  is  now  authorized  or  empowered  to  collect  fees  or  make 
charges,  twentv  cents,  and  no  more,  per  folio  of  one  hundred  words.  All  fees  and  charges 
received  or  collected  by  such  county  clerk  shall  belong  to  and  be  the  property  of  the  county, 
and  paid  into  the  treasury  thereof;  provided,  that  from  and  after  the  passage  of  this  act  he 
shall  collect  and  receive,  for  his  own  use  and  benefit,  the  fees  received  by  him  for  all  copies  or 
certified  copies  of  any  record  or  file  of  his  office.  The  county  recorder  shall  charge  and  collect 
the  fees  and  charges  which  he  is  now  authorized  by  law  to  charge  and  collect,  except  that  he 
shall  charf^e  and  collect  at  the  rate  of  ten  cents,  and  no  more,  per  folio  of  one  hundred  words 
for  all  documents  or  papers,  or  other  matter  recorded  by  him  in  his  office,  and  shall  charge 
and  collect  ten  cents,  and  no  more,  for  the  filing  of  each  document  or  paper  filed  by  him  or  in 
hui  office.  All  fees  and  charges  received  or  collected  by  such  recorder  shall  belong  to  and  be 
the  property  of  the  county,  and  paid  into  the  county  treasury  thereof. 
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18.  The  county  clerk  may,  with  the  consent  of  the  board  of  rapervisors,  appoint  a  depnty, 
who  Bhall  receire  from  the  connty  a  salary  of  one  thousand  five  hundred  dollars  per  annum, 
which  salary  shall  be  paid  from  and  after  the  date  of  the  approval  of  this  act. 

19.  The  custrict  attorney  may  appoint  a  stenographer,  who  shall  receive  from  the  county  a 
salary  of  one  thousand  five  hundred  dollars  per  annum,  which  salary  shall  be  paid  monthly 
£zt>m  and  after  the  date  of  the  approval  of  this  act. 

20.  All  moneys  collected  in  counties  of  this  class  for  licenses,  within  the  limits  of  any  incor- 
porated city  or  town,  shall  be  paid  over  by  the  officer  collecting  the  same  to  the  officer  author- 
ized to  receive  the  same  of  the  incorporated  city  or  town  in  which  such  licenses  are  collected, 
to  be  expended  by  the  authorities  thereof  in  the  improvement  of  the  streets  of  such  incorporated 
city  or  town  wherein  such  license  money  was  collected.  [Amendment  approved  March  16,  18S9; 
SuUiUes  and  Amendmenia  1889,  £S!B.] 

Twenty-six  and  one-haJtf  cTaaa^ 

Seo.  188  J.  In  counties  of  the  twenty-six  and  one-half  class,  the  county  aud  township  officers 
thereof  shall  receive  as  compensation  K>r  the  services  required  of  them  by  law,  or  by  virtue  of 
their  office,  the  salaries  as  follows,  to  wit:  — 

1.  The  county  clerk,  two  thousand  dollars  per  annum. 

2.  The  sheriff,  seven  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  dollars  per  annum. 

4.  The  auditor,  one  thousand  five  hundred  dollars  per  annum. 

5.  The  treasurer,  two  thousand  five  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  two  hundred  dollars  per  annum. 

7.  The  assessor,  four  thousand  dollars  per  annum. 

8.  The  district  attorney,  twenty-five  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  sdlowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  b v  law;  provided, 
that  no  justice  of  the  peace  shall  receive  more  than  one  thousand  five  hundred  dollars  per  an- 
nnm  for  all  services  rendered  by  him  in  criminal  cases,  or  in  actions  or  proceedings  in  which 
the  people  of  the  state  of  California  are  or  may  be  parties;  and  no  claim  of  any  sucn  justice  of 
the  peace  in  excess  of  the  sum  last  named  shall  be  allowed  or  paid;  but  all  lees  collected  by 
such  justice  in  criminal  cases  in  excess  of  one  thousand  five  hxmdred  dollars  shall  belong  to  and 
be  the  property  of  the  county  in  which  such  justice  exercises  his  jurisdiction.  The  provisions 
hereof  shall  not  affect  the  present  incumbents. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided,  that  no 
constable  shall  receive  more  tiian  one  thousand  five  hundred  dollars  per  annum  for  all  services 
rendered  by  him  in  criminal  cases,  or  in  actions  or  proceedings  to  which  the  people  of  the 
state  of  California  are  or  may  be  parties;  and  no  claim  of  any  such  constable  in  excess  of  the 

.sum  last  named  shall  be  allowed  or  paid;  but  all  fees  collected  by  such  constable  in  criminal 
cases  in  excess  of  one  thousand  five  hundred  dollars  shall  belong  to  and  be  the  property  of  the 
county  in  which  said  constable  acts;  and  provided  further,  that  the  board  of  supervisors,  in  all 
cases  where  any  township  is  partially  or  wholly  embraced  within  the  corporate  limits  of  any 
incorporated  city  of  over  five  thousand  inhabitants  (and  said  board  may,  at  any  time,  deter- 
termine  such  population),  may,  whenever  they  deem  it  necessary,  allow  each  of  the  constables 
of  such  townsnip  a  deputy,  or  such  number  of  deputies  as,  in  the  judgment  of  said  board  of 
supervisors,  may  be  required  to  do  and  perform  the  business  of  such  office  in  connection  with 
the  principal,  aod  allow  each  of  said  deputies  a  salary  therefor,  not  to  exceed  eighty  dollars  per 
month  to  each  deputy;  provided  furtJier,  that  an  affidavit  shall  first  be  filed  hy  such  officer  with 
the  said  board  showing  that  such  deputy  or  deputies  are  required  by  him  m  the  proper  dis- 
charge of  his  duties  as  such  officer.  The  provisions  hereof  shall  not  affect  the  present  incum- 
bents. 

16.  Supervisors,  six  dollars  per  day,  for  each  day  employed,  together  with  twenty-five  cents 
per  mile,  traveling  from  their  residence  to  the  county  se%t;. 

16.  The  county  clerk  shall  charge  and  collect  the  fees  and  charges  which  he  is  now  author- 
ized by  law  to  charge  and  collect,  except  that  said  clerk  shall  charge  and  collect  the  sum  of  ten 
cents,  and  no  more,  for  the  filing  of  each  paper  or  document  filed  by  him  in  his  office;  and  shall 
chaxee  and  collect  for  all  transcription,  recording,  and  copying  done  by  him  or  in  his  office,  for 
which  the  county  clerk  is  now  authorized  or  empowered  to  collect  fees  or  make  charges,  ten 
cents,  and  no  more,  per  folio  of  one  hundred  words.  All  fees  or  charges  received  or  collected  by 
such  county  clerk  shall  belong  to  and  be  the  property  of  the  county,  and  paid  into  the  treasury 
thereof.  The  county  recorder  shall  charge  and  collect  the  fees  and  charges  which  he  is  now 
authorized  by  law  to  charge  and  collect,  except  that  he  shall  charge  and  collect  at  the  rate  of 
ten  cents,  and  no  more,  per  folio  of  one  hundred  words  for  all  documents,  or  papers,  or  other 
matter  recorded  by  him  m  his  office,  and  shall  charge  and  collect  ten  cents,  and  no  more,  for 
the  filing  of  each  document  or  paper  filed  by  him  or  in  his  office.  All  fees  and  charges  received 
or  collected  by  such  recorder  shall  belong  to  and  be  the  property  of  the  county,  ana  paid  into 
the  county  treasury  thereof. 

17.  The  county  clerk  may,  with  the  consent  of  the  board  of  supervisors,  appoint  a  deputy, 
who  shall  receive  from  the  county  a  salary  of  one  thousand  five  nundred  dollars  per  annum, 
which  salary  shall  be  paid  from  and  after  the  date  of  the  approval  of  this  act.  [New  section 
added  by  aet  approved  March  16,  1889;  Statutes  and  Amendments  1889,  SSS.] 
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Tto^niif'Seventh  class. 

Sec  189.  In  counties  of  the  twenty-seventh  class,  the  officers  shall  receive  as  compensatioa 
for  the  service  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  siuariea^  to 
wit:  — 

1.  County  clerk,  four  thousaDd  dollars  per  annum. 

2.  Sheriff,  five  thousand  five  hundred  dollars  per  annum. 

3.  Recorder,  two  thousand  five  hundred  dollars  per  annum. 

4.  Auditor,  one  thousand  eight  hundred  dollars  per  annum. 

5.  Treasurer,  one  thousand  eight  hundred  dollars  per  annum. 

6.  Tax  collector,  two  thousand  dollars  per  annum. 

7.  Assessor,  four  thousand  dollars  per  anaum. 

8.  District  attorney,  one  thousand  five  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  School  superintendent,  one  thousand  five  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Sapervisors,  five  hundred  dollars,  and  mileage  at  the  rate  of  ten  cents  per  mile  in  travel- 
ing  to  and  from  his  residence  to  the  county  seat;  provided,  that  no  more  than  one  mileage  at 
one  term  of  the  board  shall  be  allowed;  provided,  that  all  moneys  collected  in  counties  of  thiB 
class  for  licenses  withia  the  limits  of  any  incorporated  city  or  town  shall  be  paid  over  by  the 
officer  collecting  the  same  to  the  officer  authorized  to  receive  the  same  of  the  incorporated  dty 
or  town  in  which  such  licenses  are  collected,  to  be  expended  by  the  authorities  thereof  in  the 
improvement  of  the  streets  of  such  incorporated  city  or  town  wherein  such  license  money  was 
collected.     [Amendment  approved  March  16, 1889;  SiaUUea  and  Amendments  1889,  S3SJ] 

Twenty-eighth  doss. 

Seo.  190.  In  counties  of  the  twenty-eighth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit: — 

1.  The  coun^  clerk,  fifteen  hundred  dollars  per  annum. 

2.  The  sheriff,  three  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  twelve  hundred  dollars  per  annum. 

4.  The  auditor,  six  hundred  dollars  per  annum. 

6.  The  treasurer,  twelve  hundred  dollars  per  annum. 

6.  The  tax  collector,  seven  hundred  and  fifty  dollars  per  annum. 

7.  The  assessor,  nineteen  hundred  dollars  per  annum;  provided,  said  assessor  shall  be  al- 
lowed one  deputy,  whose  compensation  shall  not  exceed  five  dollars  per  day,  to  be  paid  ouir  of 
the  county  treasury,  upon  order  of  the  board  of  supervisors;  provided,  such  deputy  snail  not  be 
allowed  pay  for  more  than  one  hundred  and  twenty -five  days  in  any  one  year. 

8.  The  district  attorney,  one  thousand  four  hundred  dollars  per  annum;  and  for  every  con- 
viction, twenty-five  dollars,  to  the  amount  of  five  hundred  dollars,  and  no  more;  if  any  more^ 
it  goes  to  the  county. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  may  now  or  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  dollars  per  annum  and  one  hundred  dollars 
for  traveling  expenses.  The  supervisors  may  allow  two  hundred  dollars  additional  for  travel- 
ing expenses,  as  a  county  charge,  to  the  superintendent  of  schools. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace  shall  be  allowed  the  following  fees:  In  civil  actions,  for  filing  each 
paper,  twenty-five  cents;  for  issuing  any  writ  or  process  by  which  suit  is  commenced,  one  dol- 
lar; for  entering  such  cause  in  his  docket,  fifty  cents;  for  issuing  subpoenas  for  each  witness, 
twenty-five  cents;  for  administering  an  oath  or  affirmation,  twenty-five  ceuts;  for  certifying 
the  same,  twenty -five  cents;  for  issains  writ  of  attachment,  for  arrest,  or  for  delivery  of  prop- 
erty, two  dollars;  for  entering  any  final  judgment,  three  dollars;  for  entering  any  motion,  rule, 
or  order,  twenty-five  cents;  for  swearing  a  jury,  one  dollar;  for  issuing  an  execution,  fifty  cents; 
for  issuing  supersedeas  to  an  execution,  fifty  cents;  for  entering  satisfaction  of  judgment, 
fifty  cents;  for  issuing  search-warrant,  to  be  paid  by  the  party  demanding  the  same,  one 
dollar;  for  issuing  commission  to  take  testimony,  one  dollar;  for  taking  or  approving  any 
bond  or  undertaking  directed  by  law  to  be  taken  or  approved  by  him,  fifty  cento;  for 
taking  justification  on  a  bond,  one  dollar;  for  abstract  of  judgment,  one  dollar;  for  copy 
of  judgment,  order,  proceeding,  or  paper  in  his  office,  for  each  folio,  twenty  cents;  for 
taking  depositions,  in  either  civil  or  criminal  cases,  per  folio,  twenty  cents;  for  each  certifi- 
cate, fifty  cents;  for  making  up  and  transmitting  transcript  and  papers  on  appeal,  two 
dollars.  All  fees,  including  those  on  trial  and  those  on  appeal,  must  be  paid  before  the  justice 
shall  be  compelled  to  forward  any  papers  on  appeal.  In  cases  where  the  venue  shall  be 
changed,  the  justice  before  whom  the  action  shall  bo  brought,  for  all  services  rendered,  includ- 
ing the  makinff  up  and  transmitting  the  transcript  and  papers,  shall  receive  three  dollars;  and 
the  justice  before  whom  the  trial  shall  take  place  shall  receive  the  same  fees  as  if  the  action 
had  been  commenced  before  him;  and  the  fees  must  be  paid  before  the  justice  shall  be  com- 
pelled to  forward  any  papers.  For  taking  an  acknowledgment  of  any  instrument,  for  the  first 
name,  fifty  cents;  for  all  services  connected  with  posting  estrays,  including  the  transcript  for 
the  recorder,  three  dollars;  for  celebrating  marriage,  and  returning  certificate  to  recorder,  five 
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doUan;  for  iasning  a  warrant  of  arrest^  two  dollars;  for  trial  or  examination  in  criminal  aotiooSy 
three  dollars;  for  taking  bail  after  commitment,  one  dollar. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors  shall  receive  seven  dollars  per  day,  and  ten  cents  per  mile  in  traveling  to  and 
from  respective  residences  to  the  county  seat,  and  not  to  exceed  in  the  aggregate  four  hundred 
dollars  per  annum,  each.  The  provision  hereof  respecting  the  deputy  for  the  county  assessor^ 
and  the  additional  allowance  for  traveling  expenses  for  county  superintendent,  shall  take  effect 
immediately.     [Amendment  approved  March  16,  1889;  SUUuUa  and  AmendmenU  1889,  $SSJ\ 

Twenty-ninth  class, 

S£0.  191.  In  counties  of  the  twenty-ninth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1.  The  county  clerk,  three  thousand  dollars  per  annum;  provided,  that  such  clerk  shsdl  col- 
lect and  pay  into  the  county  treasury,  for  the  use  and  benefit  of  the  county,  the  following  pre- 
scribed lees,  to  wit,  for  services  performed  by  him  on  the  commencement  of  an  action  or 
proceeding,  except  probate  proceedings,  including  the  filing  of  all  papers,  the  issuance  of  all 
writs,  and  approval  of  all  bonds  to  the  rendition  of  judgment,  and  mcludlng  indexing,  where 
the  plaintiffs  and  defendants  do  not  exceed  ten  names  in  the  aggregate,  five  dollars;  for  index- 
ing each  additional  name,  ten  cents.  For  entry  of  judgments  by  default,  two  dollars  and  fifty 
cents.  For  the  trial  of  causes,  swearing  the  jury  and  witnesses,  including  the  entry  of  judg- 
ment, when  the  judgment  does  not  exceed  ten  folios,  two  dollars  and  fifty  cents;  for  recording 
each  folio  in  excess  of  ten  folios,  ten  cents.  For  filing  and  entering  papers  on  transfer  of  cases 
from  other  courts,  including  indexing,  as  provided  by  this  act,  two  aollars  and  fifty  cents.  For 
transmission  of  files,  on  truisfer  of  causes  to  other  courts,  two  dollars.  For  administering  and 
certifying  oaths,  except  oaths  administered  at  the  trial  to  jury  and  witnesses,  twenty-five  cents. 
For  issuing  conimissions  to  take  testimony,  fifty  cents.  For  taking  and  certifying  depositions, 
twenty  cents  per  folio.  For  taking  acknowledgments,  one  dollar.  For  taking  justincation  of 
sureties,  twenb^-five  cents  for  each  surety,  and  for  takin|f  testimony  thereon,  ten  cents  a  folio. 
For  searching  nles  of  each  year,  except  for  suitors  or  their  attorneys,  one  dollar.  For  services 
performed  in  cases  appealed  from  justice's  court  before  trial,  two  dollars.  For  filing  transcript 
of  judgement  of  justice's  court,  for  docketing  cause,  and  issuing  execution  thereon,  two  dollare. 
For  satisfying  judgment,  when  entry  is  made  on  margin  of  judgment-book  by  attorney,  or  judg- 
ment creditor,  or  upon  return  of  sheriff,  twenty -five  cents.  For  copies  of  papers,  records,  or 
files  of  his  office,  ten  cents  per  folio,  exclusive  of  charges  for  certifiying.  For  filing  and  index- 
ing articles  of  incorporation,  two  dollars.  For  exemplifying  copy  of  articles  of  incorporation 
under  the  act  of  Congress,  two  dollars.  For  filing  certificate  of  election  of  officers  of  incCrpo- 
rations,  twenty-five  cents.  For  recording  certificate  of  incorporation,  ten  cents  per  folio.  For 
filing  and  indexing  certificates  of  copartnership,  fifty  cents.  For  issuins  marriage  license,  two 
dollars.  For  filing  any  bond  or  other  instrument  required  by  law  to  be  fned  in  his  office,  fifteen 
cents,  and  for  recording  the  same,  when  required  by  law,  ten  cents  per  folio.  For  certificate 
to  dismiss  appeal,  when  prepared  by  the  clerK,  two  aollars  and  fifty  cents,  and  when  prepared 
or  furnished  by  attorney,  or  party,  fifty  cents.  For  comparing  copies  of  papers  or  transcripts, 
five  cents  per  folio.  For  fiUng  the  papers  and  issuing  letters  testamentary,  or  of  administra- 
tion, guardianship,  or  special  administration,  in  any  case,  two  dollars.  For  services  up  to  and 
including  the  final  settlement  of  the  case,  in  which  the  value  of  the  estate  does  not  exceed  five 
thousand  dollars,  except  as  hereinafter  provided,  ten  dollars;  and  one  dollar  for  each  additional 
one  thousand  dollars  in  value,  as  shown  by  the  inventory.  For  administering  and  certifying 
oaths  in  all  estates,  except  oaths  administered  in  open  court,  twenty-five  cents.  For  recording 
any  order  or  paper  in  an  estate,  where  the  number  of  folios  exceed  ten,  for  each  folio  exceeding 
ten,  ten  cents.  The  valuations  herein  to  be  ascertained  from  the  inventories  filed,  and  the  fees 
herein  provided  to  be  collected  by  the  clerk  upon  the  filing  of  such  inventory,  except  such  as 
accrue  after  the  filing  of  such  inventory. 

2.  The  sheriJB^  six  thousand  dollars  per  annum;  provided,  that  the  sheriff  shall  collect  and 
pay  into  the  county  treasury,  for  the  use  and  benefit  of  the  county,  the  following  prescribed 
fees,  to  wit:  For  serving  a  summons  and  complaint,  or  any  other  process  by  which  an  action 
or  proceeding  is  commenced,  on  each  defendant,  one  dollar.  For  serving  an  attachment  on 
property  or  levying  an  execution  or  executing  an  order  of  arrest,  or  order  for  the  delivery  of 
personal  property,  one  dollar  and  twenty-five  cents.  For  the  trouble  and  expense  of  taking 
and  keeping  possession  of  and  preserving  property  under  attachment  or  execution  or  other 
process,  as  the  court  shall  order,  provided  that  no  more  than  three  dollars  per  diem  shall  be 
allowed  to  a  keeper,  three  dollars.  For  taking  bond  or  undertaking  in  any  case  in  which  he  is 
authorized  to  take  the  same,  fifty  cents.  For  copy  of  any  writ,  process,  or  other  paper,  when 
demanded  or  required  by  law,  for  each  folio,  ten  cents.  For  serving  every  notice,  rule,  or 
order,  fifty  cents.  For  advertising  property  for  sale,  on  execution  or  under  any  judgment  or 
order  of  sale,  exclusive  of  the  cost  of  publication,  each  notice,  fifty  cents.  For  serving  a  writ 
of  possession  or  restitution,  putting  a  person  in  possession  of  premises,  and  removing  the  oc- 
cupant, three  dollars.  For  holding  each  inquest  or  trial  of  right  of  property,  to  include  all 
services  in  the  matter  except  mileage,  three  dollars.  For  serving  a  subpoena,  for  each  witness 
subpoenaed,  thirty  cents.  For  traveling,  to  be  computed  in  all  cases  from  the  court-house,  to 
serve  any  summons  and  complaint,  or  any  other  process  by  which  an  action  or  proceeding  is 
commenced,  notice,  rule,  order,  subpoena,  attachment  on  property,  to  levy  an  execution,  to 
post  notices  of  sale,  to  sell  property  under  execution  or  other  order  of  sale,  to  execute  an 
order  for  the  delivery  of  personal  property,  writ  of  possession,  or  restitution,  to  hold  inquest 
on  trial  of  right  of  property,  provided  that  if  any  two  or  more  papers  be  required  to  be  served 
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in  the  same  suit,  at  the  same  time,  and  in  the  same  direction,  one  mileage  only  shall  be  charged 
to  the  most  distant  points  to  complete  snch  service,  for  each  mile  necessarily  traveled  in  gomg 
only  to  the  point  oi  service,  twenty  cents.  For  commissions  for  receiving  and  paying  over 
money  on  execution  or  other  process,  on  the  first  one  thousand  dollars,  one  per  cent;  on  all 
sums  above  that  amount,  one  half  of  one  per  cent.  For  fees  herein  allowed  for  the  levy  of  an 
ezecntion,  costs  for  advertising,  and  percentage  for  making  or  collecting  the  money  on  execu- 
tion, shall  be  collected  from  the  judgment  debtor  by  virtue  of  such  execution,  in  the  same 
manner  as  the  sum  therein  directed  to  be  made.  For  drawing  and  executing  a  sheriff 's  deed, 
to  include  the  acknowledgment,  to  be  paid  by  the  grantee  before  the  delivery,  three  dollars. 
For  executing  a  certificate  of  sale,  exclusive  of  the  filing  and  recording  of  the  same,  one  dollar. 

3.  The  recorder,  two  thousand  dollars  per  annum;  provided,  that  the  recorder  shall  collect 
and  pay  into  the  county  treasury,  for  the  use  and  benefit  of  the  county,  the  following  pre- 
scribed fees,  to  wit:  For  recording  any  instruments,  paper,  or  notice,  for  each  folio,  ten  cents. 
For  copies  of  any  record  or  paper,  per  folio,  ten  cents.  For  filing  or  receiving  every  instru- 
ment for  record,  and  making  the  necessary  entries  thereon,  fifteen  cents.  For  marking,  in  the 
several  indexes  required,  all  the  entries  required  of  the  filing  and  recording  of  any  instrument, 
paper,  or  notice,  for  every  such  instrument,  paper,  or  notice,  twenty-five  cents.  For  any  cer- 
tificate, under  seal,  twenty-five  cents.  For  every  entry  of  discharge  of  mortgage  or  other 
instmment  on  margin  of  record,  twenty-five  cents.  For  searching  records  and  files  for  each 
year,  in  his  office,  twenty-five  cents.  For  abstract  of  certificate  of  title,  when  required,  for 
each  conveyance  or  encumbrance  certified,  twenty-five  cents.  For  recording  any  town  plat,  for 
each  course,  ten  cents;  for  figures  and  letters  on  plata  and  maps,  per  folio,  twenty-five  cents; 
provided,  the  fees  for  recording  any  town  plat  shall  not  exceed  one  hundred  dollars.  For  tak- 
ing and  writing  acknowledgments,  including  seal,  for  the  fii*st  signature,  one  dollar;  for  each 
additional  name,  fifty  cents.  For  filing,  in&xin^,  and  keeping  each  paper,  not  by  law  required 
to  be  recorded,  twenty  cents.  For  recording  each  mark  or  brand,  fifty  cents.  For  administer- 
ing and  certifying  on  oath  or  affirmation,  twenty-five  cents.  For  all  other  services  not  herein 
enumerated,  the  same  fees  as  are  now  or  hereinafter  may  be  allowed  by  law. 

4.  The  auditor,  one  thousand  dollars  per  annum. 

5.  The  treasurer,  eighteen  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  three  thousand  two  hundred  dollars  per  annum. 

8.  The  district  attorney,  twenty-four  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  two  hundred  dollars  per  annum. 

12.  The  surveyor,,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

16.  Supervisors,  six  hundred  dollars  each  per  annum,  and  mileage  at  the  rate  of  ten  cents 
per  mile  in  going  to  and  from  the  place  of  meeting  of  the  board;  provided,  that  only  one  mileage 
at  any  one  session  of  the  board  shall  be  allowed.  [Amendment  approved  March  16, 1889;  Stalutei 
wnd  Amendments  1889,  S32.} 

Thirtieth  class. 

Sso.  192.  In  counties  of  the  thirtieth  class,  the  county  and  township  officers  shall  receive  as 
compensation  for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  salaries 
and  fees  hereinafter  respectively  mentioned,  and  shall  be  allowed  for  the  performance  of  ser- 
vices required  of  them  by  law,  as  herein  provided;  and  such  officers  may  lawfully  charge,  de- 
mand, and  receive,  and  must  pay  the  amount  received  by  them  into  the  state  treasury,  or 
treasury  of  the  county  to  which  such  fees  may  be  due  by  law,  except  where  the  officer  is  by 
law  entitied  to  receive  the  fees  collected  for  his  own  use  and  benefit,  the  amounts  hereinafter 
respectively  specified.  All  fees  shall  be  payable  only  in  gold  and  silver  coin  of  the  United 
States. 

1.  The  county  clerk  shall  receive  as  compensation  twenty-five  hundred  dollars  per  annum. 

VEES  OF  00I7NTT  CLERK. 

At  the  commencement  of  each  suit,  the  clerk  shall  be  entitled  to  demand  and  receive  from 
the  plaintiff  not  to  exceed  the  sum  of  five  dollars,  to  cover  costs  to  time  of  judgment;  and  from 
the  defendant  two  dolliurs,  to  cover  costs  for  the  same  time.  If,  in  the  progress  of  the  ac- 
tion, the  sum  allowed  the  clerk  should  be  insufficient,  he  shall  be  entitled  to  demand  from  either 
party  such  further  sum  as  he  may  deem  necessary  to  cover  costs  to  the  time  of  judgment,  in- 
cluding tiie  entry  thereof.  Any  excess  of  fees  advanced  by  either  party,  on  the  determination 
of  the  action  shall  be  returned  by  the  clerk  to  the  party  who  advanced  them,  on  demand.  The 
clerk  of  the  superior  court  shall  receive,  for  entering  each  suit  on  the  clerk's  register  of  actions, 
and  for  making  the  necessary  entries  therein  during  the  progress  of  the  suit  and  of  the  trial 
and  subsequent  proceedings,  for  the  first  folio,  twenty-five  cents;  for  each  subsequent  foUo,  fif- 
teen cents.  For  issuing  every  writ  of  process,  under  seal,  fifty  cents,  except  the  writ  of  habeas 
corpus.  For  issuing  each  subpoena  for  one  or  more  witnesses,  twenty-five  cents.  For  filing 
eacn  paper,  fifteen  cents.  For  entering  every  motion  and  order,  rule,  default,  discontinuance, 
dismissal,  or  nonsuit,  twenty-five  cents.  For  entering  every  cause  on  the  calendar,  making  a 
copy  thereof  for  the  bar,  for  each  term  of  the  court,  twenty-five  cents.  For  calling  and  swear- 
ing every  jury  on  voire  dire,  twenty-five  cents.  For  calling  and  swearing  every  jury  to  try 
cause,    twenty-five  cents.     For  receiving  and  entering  each  verdict  of  a  jury,  twenty-five 
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cents.  Far  entering  every  final  judgment,  for  the  first  folio,  fifty  cents;  for  each  sabseqnent 
folio,  fifteen  cents.  For  making  up  and  filing  judgment  roll,  twenty-five  cents.  For  each 
entry  of  judgment  on  judgment  docket,  twenty  cents.  For  entering  satisfaction  or  credit 
on  judgment  docket,  twenty-five  cents.  For  administering  every  oath  or  affirmation, 
twenty  cents;  for  certifying  the  same,  twenty  cents.  For  copy  of  any  proceedixig,  record, 
or  paper,  per  folio,  fifteen  cents.  For  every  certificate  under  seal,  twenty-five  cents.  For  issuing 
every  commission  to  take  testimony,  fifty  cents.  For  writing  down  testimony  of  witnesses 
during  trial,  for  each  folio  (to  be  paid  by  the  party  requiring  the  same),  fifteen  cents.  For 
issuing  every  execution,  or  other  nnal  process,  under  seal,  fifty  cents.  For  copy  of  every 
decree  or  order  of  sale  of  mortgaged  property,  for  each  folio,  fifteen  cents.  For  receiving  and 
filing  every  remittitur  from  supreme  court  accompanying  papers,  fifty  cents.  For  taking  and 
approving  each  undertaking  or  bond,  twenty-five  cents.  For  taking  justification  thereto, 
twenty-five  cents.  For  takmg  testimony  on  justification  to  undertaking  or  bond,  for  each  folio, 
fifteen  cents.  For  taking  acknowledgment  of  deed  or  other  instrument,  to  include  all  writing 
and  the  seal,  for  the  first  name  thereto,  fifty  cents;  for  each  additional  name,  twenty-five  cents. 
For  indexing  every  suit  in  the  general  index  of  the  court,  as  required  by  law,  for  each  name, 
ten  cents.  For  filing  and  entering  papers  on  transfer  of  cases  from  other  courts,  two  dollars. 
For  transmission  of  files  or  transfer  of  cases  to  other  courts,  including  certificate  of  order  of 
transfer,  one  dollar.  For  searching  records  or  files  of  each  year,  except  for  suitors  or  their 
attorneys,  fifty  cents.  For  filing  all  papers  on  appeal  from  justices'  courts,  for  each  case,  one 
dollar.  For  writing  and  posting  each  notice  required,  twenty-five  cents.  For  each  notice  for 
publication,  in  addition  to  the  cost  of  publication,  twenty-five  cents.  For  recording  papers 
required  by  law  to  be  recorded,  for  each  folio,  fifteen  cents;  for  indexing  same,  twenty  cents. 
For  issuing  each  marriage  license,  one  half  to  be  paid  to  the  county  recorder,  two  dollars.  For 
recording  the  testimony  and  commitment  upon  examination  of  insane  persons,  when  it  is  ascer- 
tained by  the  judge  of  the  superior  court  that  the  person  committed  has  sufficient  property  to 
Eay  the  expenses  of  his  commitment,  per  folio,  fifteen  cents.  For  filing  all  papers  to  oe  kept 
y  him,  not  required  to  be  recorded,  ten  cents;  for  indexing  same,  for  each  name,  ten  cents. 
fV)r  issuing  any  license  required  by  law,  one  dollar.  For  all  services  in  estates  of  deceased  per- 
sons, fees  shall  be  charged  as  follows,  the  value  of  the  estate  required  to  be  determined  herein 
to  be  ascertained  from  the  inventory  and  appraisement  thereof:  Estates  of  the  value  of  five 
hundred  dollars  or  less,  two  dollars;  estates  of  five  hundred  dollars  and  not  exceeding  five 
thousand  dollars,  ten  dollars;  estates  of  five  thousand  dollars  and  not  exceeding  twenty  thou- 
sand dollars,  twenty-five  dollars;  estates  of  over  twenty  thousand  dollars,  fifty  dollars.  The 
two  last-named  classes  of  estates  shall  be  charged  ten  cents  for  each  naper  filed,  and  fifteen 
cents  per  folio  for  recording  each  document  required  by  law  to  be  recordoa;  provided,  that  the 
county  clerk  shall  charge  and  collect  for  each  action  or  proceeding  commenced  in  the  superior 
court  of  said  coimty  a  fee  of  one  dollar  in  addition  to  the  fees  above  mentioned,  which  sum 
shall  be  deposited  in  the  treasury  of  the  county,  as  a  fund  for  the  purpose  of  establishing 
a  law  library,  and  shall  be  expended  by  and  under  the  direction  of  the  judge  of  superior  court 
of  such  county,  for  said  purpose.  No  fees  shall  be  charged  for  affidavits  or  certificates  for  or  in 
behalf  of  the  United  states  pension  applicants. 

2.  The  sheriff  shall  receive  as  compensation  four  thousand  five  hundred  dollars  per  annum, 
and  his  mileage,  at  the  rate  of  twenty-five  cents  per  mile  for  each  mile  necessarily  traveled,  in 
going  only. 

FEES  OF  SHERIFF. 

For  serving  a  summons  and  complaint,  or  any  other  process  by  which  an  action  or  pro- 
ceeding is  commenced,  on  each  defendant,  fifty  cents.  For  serving  an  attachment  on  properly, 
or  levying  an  execution,  or  executing  an  order  of  arrest,  or  order  for  the  delivery  of  personal 
property,  one  dollar.  For  serving  an  attachment  on  any  ship,  boat,  or  vessel,  in  proceedings  to 
enforce  any  lien  thereon  created  by  law,  two  dollars.  For  his  trouble  and  expense  in  taking 
and  keeping  possession  of  and  preserving  property  under  attachment,  or  execution,  or  other 
process,  such  sum  as  the  court  may  order;  provided,  that  no  more  than  three  dollars  per  diem 
shall  be  allowed  to  a  keeper.  For  toking  bond  or  undertaking  in  any  case  in  which  ho  is  author- 
ized to  take  the  same,  fifty  cents.  For  copy  of  any  writ,  process,  or  other  paper,  when  de- 
manded as  required  by  law,  for  each  folio,  fifteen  cents.  For  serving  every  notice,  rule,  or 
order,  fifty  cents.  For  advertising  property  for  sale  or  execution,  or  under  any  judgment  or 
order  of  sale,  exclusive  of  cost  of  publication,  each  notice,  fifty  cents.  .For  serving  a  writ  of 
possession  or  restitution,  putting  a  person  in  possession  of  premises,  and  removing  the  ocoa- 
pant,  two  dollars.  For  holding  each  inquest,  or  trial  of  right  of  property,  to  include  aU  ser- 
vices in  the  matter,  except  mileage,  two  dollars.  For  serving  a  suDpoena,  for  each  witness 
summoned,  twenty-five  cents.  For  traveling,  to  be  computed  in  all  cases  from  the  court-house, 
to  servo  any  summons  and  complaint  or  other  process  by  which  an  action  or  proceeding  is  com- 
menced, notice,  rule,  order,  subpcena,  attachment  on  property  to  levy  an  execution,  to  post 
notice  of  sale,  to  sell  property  under  execution  or  other  order  of  sale,  to  execute  an  order  for 
the  delivery  of  personal  property,  writ  of  possession,  or  restitution,  to  hold  inquest  or  trial  of 
right  of  property;  provided,  that  if  any  two  or  more  papers  be  required  to  be  served  in  the 
same  suit,  at  the  same  time,  and  in  the  same  direction,  one  mileage  only  shall  be  charged,  to 
the  most  distant  point  to  complete  such  service,  for  each  mile  necessarily  traveled,  in  going 
only,  twenty-five  cents.  For  commissions  for  receiving  and  paying  over  money  on  execution 
or  other  process,  when  land  or  personal  property  has  wen.  levied  on  and  sold,  on  the  first  one 
thonsana  dollars,  two  per  cent;  on  all  sums  above  that  amount,  one  per  cent.  For  commis- 
sions in  receiving  and  paying  over  money  on  execution  without  levy,  or  when  lands  or  goods 
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levied  on  shall  not  be  sold,  on  the  first  one  thousand  dollars,  one  per  cent,  and  one  half  of  one 
per  cent  on  all  sums  over  that  amount.  The  fees  herein  allowed  for  the  levy  of  an  execution, 
costs  of  advertising,  and  percentage  for  making  or  collecting  the  money  on  execation,  shall  be 
collected  from  the  judgment  debtor  by  ^drtue  of  such  execution,  in  the  same  manner  as  the 
sum  directed  herein.  For  drawing  and  executing  a  sheriff  s  deed,  to  include  the  acknowledg- 
ment, to  be  paid  by  the  grantee  before  delivery,  two  dollars  and  fifty  cents.  For  executing  a 
certificate  of  sale,  exclusive  of  the  filing  and  recording  the  same,  one  dollar.  For  summoning 
a  trial  jury  of  twelve  persons  or  less,  three  dollars.  For  all  services  in  justices'  courts,  the 
same  fees  as  are  allowed  constables  for  like  services.  For  conveying  a  prisoner,  when  under 
arrest,  the  necessary  expenses  incurred  in  transportation.  He  shall  also  be  allowed  to  retain 
for  his  own  use  the  amount  allowed  by  the  state  for  the  conveyance  of  prisonore  to  the  state 
prison  and  conveyance  of  persons  to  the  insane  asylum.  He  shall  also  be  allowed  for  the  board- 
ing of  prisoners  a  sum  not  to  exceed  twenty-five  cents  per  meal,  and  not  to  exceed  fifty  cents 
per  day. 

3.  The  recorder  shall  reoeive  as  compensation  two  thousand  dollars  per  annum. 

FEES  07  :KE0OItI>EB. 

For  recording  every  instrument,  paper,  or  notice,  fifteen  cents  for  each  name  indexed.  For 
copies  of  any  record  or.  paper,  per  foho,  fifteen  cents.  For  filing  every  instrument  for  record, 
and  making  the  necessary  entries  thereon,  fifteen  cents.  •  For  each  certificate  under  seal, 
twenty-five  cents.  For  every  entry  of  dischar^  of  mortgage  or  other  instrument  on  margin 
of  record,  or  for  entering  credit  thereon,  or  witnessing  same  and  indexing  same,  twenty-five 
cents.  For  searching  records  or  files  in  his  office,  for  each  year,  when  required,  fifty  cente. 
For  abstract  of  title,  for  each  conveyance  or  encumbrance  certified,  twenty-five  cents.  For 
reoording  every  plat  or  map,  for  each  course,  five  cents.  For  figures  and  letters  on  plate  or 
maps,  per  folio,  twenty-five  cente;  providedf  the  fees  for  recormns  any  town  plat  snail  not 
exceed  fifty  dollars.  For  taking  acknowledgmente,  including  seal,  K)r  the  first  signature,  fifty 
cente;  for  each  additional  signature,  twenty-five  cente.  For  recording  marriage  license  and 
certificate,  to  be  paid  by  the  clerk,  one  dollar.  For  recording  transcript,  and  for  all  other  ser- 
vices in  estray  cases,  one  dollar.  For  recording  each  mark  or  brand,  nfty  cente.  For  admin- 
istering oath  or  affirmation,  twenty-five  cents.  For  certifying  same,  twenty-five  cente.  For 
filing,  indexing,  and  keeping  each  paper  not  by  law  required  to  be  recorded,  twenty-five  cents. 
For  recording  mining  claims  and  water  righte,  the  same  as  are  allowed  for  recording  any  other 
instrument.  For  all  other  services  not  herein  enumerated,  the  same  fees  as  are  &owed  the 
derk  of  the  superior  court  for  like  services. 

4.  The  auditor  shall  receive  as  compensation  one  thousand  five  hundred  dollars  per  flomum. 

5.  The  treasurer  shall  receive  as  compensation  fifteen  hundred  dollars  per  annum. 

6.  The  tax  coUecter  shall  receive  as  compensation  eighteen  hundred  dollars  per  annum. 

7.  The  assessor  shall  receive  as  compensation  thirty-five  hundred  dollars  per  annum;  prO' 
vided,  however,  the  assessor  shall  be  entitled  to  receive  aiid  retain  for  his  own  use  six  per  cent  on 
personal  property  tez  collected  by  him,  as  authorized  by  section  three  thousand  eignt  hundred 
and  twenty  of  the  Political  Code,  and  fifteen  per  cent  of  all  amounto  collected  by  him  for  poll 


8.  The  district  attorney  shall  receive  as  compensation  eighteen  hundred  dollars  per  annum, 
and  traveling  expenses,  incurred  by  virtue  of  ms  office,  to  be  fixed  and  allowed  by  the  board  of 
supervisors. 

9.  The  coroner  shall  receive  as  compensation  the  following  sums,  viz. :  For  general  services 
in  holding  au  inquest,  ten  dollars.  For  each  witness  subpoenaed,  twenty-five  cente.  For  each 
mile  necessarily  traveled  in  going  to  the  place  of  the  inquest,  twenty-five  cento.  For  directing 
or  attending  the  interment  of  each  body  upon  which  an  inquest  has  been  held,  two  dollars; 
which  fees  shall  be  all  that  he  shall  be  entitled  to  charge.  When  acting  as  or  in  the  place  of 
the  sheriff,  the  same  fees  as  are  idlowed  the  sheriff  for  like  services. 

10.  The  public  administrator  shall  be  allowed  and  receive  such  fees  as  are  now  or  hereafter 
may  be  allowed  by  law. 

11.  The  superintendent  of  schools  shall  receive  as  compensation  fifteen  hundred  dollars  per 
annum,  and  his  necessary  traveling  expenses,  incnnred  ofifcially,  to  be  fixed  and  allowed  by  the 
board  of  supervisors. 

12.  The  surveyor  shall  be  allowed  and  reoeive  such  fees  as  are  now  or  hereafter  may  be  allowed 
by  law. 

13.  Justices  of  the  peace  shall  receive  as  compensation  the  sums  respectively  mentioned 
hereafter,  viz. :  For  entering  every  case  upon  his  docket,  fifty  cente.  For  filing  each  paper  in 
the  suit,  twenty-five  cente.  For  issuing  any  writ  or  process  uy  which  the  suit  is  commenced, 
fifty  cente.  For  issuing  subpoena,  for  each  person,  twenty-five  cents.  For  administering  an  oath 
or  affirmation,  twenty-five  cents.  For  each  certificate,  twenty-five  cente.  For  issuing  writ  of 
attachment,  or  arres^  or  for  the  delivery  of  property,  fifty  cente.  For  teking  or  approving  any 
bond  or  underteking  directed  by  law  to  be  teken  or  approved  by  him,  fifty  cente.  For  teking 
justification  to  a  bond,  fifty  cento.  For  swearing  a  jury,  fifty  cento;  for  issuing  an  execution, 
fifty  cente;  for  taking  depositions,  per  folio,  fifteen  cente.  For  issuing  search-warrant,  fifty 
cente.  For  affidavit  for  search-warrant,  including  entry  on  his  docket^  when  there  is  no 
other  or  further  action,  fifty  cents.  For  entry  of  cause  without  process,  one  dollar.  For 
entering  every  motion,  rule,  order,  exception,  or  default,  twenty-five  cente.  For  enter- 
ing any  final  judgment,  for  the  first  folio,  fifty  cente;  for  every  additional  folio,  fifteen 
cente.  For  entering  judgment  by  confession,  and  only  on  afidavit,  as  required  in  the 
superior  court,  two  dollars;  provided,  howeoer,  that  it  shall  be  the  duty  of  the  jnstioeB  of 
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the  peace  to  pay  into  the  county  treasury  all  snnui  of  money  by  them  received  in  all  crimi- 
nal cases  for  fines  or  other  purposes.  For  entering  satisfaction  of  a  judgment,  fifty  cents. 
For  issuing  commission  to  take  testimony,  fifty  cents.  For  transcript  of  a  judgment,  order, 
docket,  or  paper  in  his  office,  for  each  folio,  fifteen  cents.  For  makmg  up  and  transmitting 
transcript  and  papers  on  appeal,  one  dollar  and  fifty  cents.  For  taking  acknowledgment  of  any 
instrument,  for  the  first  name,  fifty  cents,  and  for  every  additional  name,  twenty-five  cents. 
For  celebrating  a  marriage  and  returning  certificate  thereof  to  the  county  recorder,  five  dollars. 
For  all  services  and  proceedings  before  a  justice  of  the  peace  in  a  criminal  action  or  proceeding, 
whether  on  examination  or  trial,  two  dollars;  but  there  shall  be  allowed  for  all  depositions  re- 
quired by  law  to  be  taken  (including  the  transmission  to  the  county  clerk  of  the  papers  in  the 
case),  for  each  folio,  fifteen  ceuts;  provided^  no  additional  compensation  shall  be  allowed  for 
taking  bail.  For  all  services  connected  with  the  posting  of  estrays,  including  transcript  to 
the  recorder,  two  dollars.  For  all  services  appertaining  to  the  coroner's  office,  the  justice  of 
the  peace,  who  shall  act  when  the  coroner  shall  be  absent  or  unable  to  attend,  shall  receive  the 
same  fees  as  are  allowed  to  the  coroner  for  similar  services.  When  the  venue  shall  be  changed 
in  a  civil  case,  the  justice  before  whom  the  action  shall  have  been  brought,  for  all  services  in 
making  up  and  transmitting  the  transcript  and  papers,  shall  receive  such  fees  as  have  accrued 
in  the  case;  all  of  which  fees  must  be  paid  before  the  justice  shall  be  required  to  transmit  th& 
papers;  and  the  justice  before  whom  the  case  is  transferred  shall  be  entitled  to  receive  the  fees 
accruing  to  him  for  all  services  which  he  shall  thereafter  render,  the  same  as  if  the  case  had 
originally  been  commenced  before  him.  When  the  venue  shall  be  changed  in  criminal  cases, 
the  fees  shall  be  equally  divided  between  the  justices.  In  cases  of  appeal,  all  fees  of  the  jus- 
tice, including  those  on  trial  and  those  on  appeal,  must  be  paid  before  the  justioe  shall  be  re- 
quired to  forward  the  papers  to  the  county  clerK. 

14.  The  constables  snail  receive  as  compensation  the  fees  hereinafter  respectively  designated, 
▼12. :  — 

First — For  serving  summons  in  civil  cases,  fifty  cents. 

Second — For  summoning  anv  jury  before  a  justice  of  the  peace,  including  mileage,  two  dollars. 

Third — For  making  sales  ox  estrays,  the  same  fees  as  for  sales  on  execution. 

Fourth — For  executing  every  warrant  of  arrest,  and  making  said  arrest,  in  a  criminal  pro- 
ceeding, two  dollars,  and  mileage  at  the  rate  of  twenty-five  cents  per  mile;  proMed,  Itoweoer^ 
that  mileage  shall  be  allowed  but  one  way  for  all  services  performed  by  constables. 

F\fth  —  For  all  other  services,  including  nuleage,  the  same  fees  as  are  allowed  the  sheriff  for 
similar  services. 

15.  The  supervisors  shall  receive  as  compensation  the  sum  of  six  hundred  dollars  per  annum, 
and  mileage  for  attending  meetings,  to  be  allowed  one  way,  at  twenty  cents  per  mile.  [Amend' 
mejit  approved  March  16, 1889;  Statutes  and  Amendmenis  1889,  £S^.] 

Thirty 'Jirst  class. 

Seo.  193.  In  counties  of  the  thirty-first  class,  the  county  officers  shall  receive  as  comnenaa- 
tion  for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  three  thousand  dollars  per  annum. 

2.  The  sheriff,  six  thousand  five  hundred  dollars  der  annum. 
8.  The  recorder,  two  thousand  dollars  per  annum. 

4.  The  auditor,  one  thousand  eight  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  eiffht  hundred  dollars  per  annum. 

6.  The  tax  collector,  two  thousand  dollars  per  annum. 
7-  The  assessor,  three  thousand  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  nve  hundred  dollars  per  annum* 

9.  The  coroner,  five  hundred  dollars  per  annum. 

10.  The  public  administrator,  nine  hundred  dollars  per  annum. 

11.  The  superintendent  of  schools,  two  thousand  five  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law.* 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law,  except  tiiat  the 
constable's  mileage  shall  not  exceed  twenty -five  cents  per  mile,  counting  one  way  only. 

15.  Supervisors,  five  dollars  per  day,  and  twenty-five  cents  per  mile  m  going  from  their  resi- 
dence to  the  county  seat  at  each  meeting  of  the  board. 

16.  Whenever  the  duties  of  the  county  clerk,  county  recorder,  county  assessor,  county  audi- 
tpr,  county  treasurer,  sheriff,  superintendent  of  schools,  or  the  tax  collector,  are  too  great  to  be 
performed  by  such  officer,  such  officers  may,  respectively,  by  written  appointment  to  be  filed 
in  the  offices  of  the  county  clerk  and  county  auditor,  appoint  as  many  deputies  as  may  be 
necessary  for  the  due  discharge  of  the  duties  of  such  office,  and  fix  the  salary  of  each  of  such 
deputies  at  a  sum  not  exceeding  one  hundred  dollars  per  month,  which  shall  be  paid  by  the 
county;  provided,  that  the  appointment  of  such  deputies,  or  of  either  or  any  thereof,  may  be  re- 
voked by  the  board  of  supervisors  whenever  said  board  shall  be  satisfied  that  the  services  of 
such  deputy  or  deputies  are  no  longer  reasonably  necessary  to  the  due  discharge  of  the  duties 
of  such  office  or  offices. 

17.  Each  county  and  township  officer  shall  be  responsible  on  his  official  bond  for  the  official 
acts  of  each  of  his  deputies,  and  may,  at  his  own  pleasure,  revoke  the  appointment  of  any  of 
said  deputies. 

18.  In  counties  of  this  class  there  shall  be  an  assistant  district  attorney,  a  deputy  district 
attorney,  and  a  clerk  in  and  for  the  district  attorney's  office,  to  be  appointed  by  the  district 
attorney  of  said  county,  and  to  remain  in  office  during  the  pleaanre  of  the  district  attorney 
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thereof.  The  salary  of  the  aBsistant  district  attorney  herein  provided  for  is  hereby  fixed  at 
the  sum  of  eighteen  hundred  dollars  per  annum;  the  salary  of  the  deputy  district  attorney 
herein  provided  for  is  hereby  fixed  at  the  sum  of  fifteen  hundred  dollars  per  annum;  and  the 
salary  of  the  clerk  herein  provided  for  is  hereby  fixed  at  the  sum  of  twelve  hundred  dollars  per 
annum.  The  salary  of  each  of  the  officers  herein  provided  for  shall  be  paid  in  equal  monthly 
installments  at  the  same  time  and  in  the  same  manner  as  the  salaries  of  the  other  county 
officers.     [Amendment  approved  March  16, 1889;  SicUuiea  and  Amendments  1889,  SSB.I 

TMrtyseeond  elass. 

Sec.  194.  In  counties  of  the  thirty-second  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sal- 
aries, to  wit:  — 

1.  Tho  countp'  clerk,  one  thousand  eight  hundred  dollars  per  nainum. 

2.  The  sheriff,  five  thousand  dollars  per  annum. 

3.  The  recorder,  eight  hundred  dollars  per  annum. 

4.  The  auditor,  four  hundred  dollars  per  annum. 

5.  The  treasurer,  twelve  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  two  thousand  dollars  per  annum. 

8.  The  district  attorney,  one  thousand  &ve  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  publio  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  Supervisors,  two  hundred  and  fifty  dollars  per  annum,  and  mileage  at  the  rate  of  twenty 
cents  per  mile  from  his  home  to  and  from  the  county  seat^  at  each  sitting  of  the  board  of  su- 
pervisors. 

Thirty-third  doss, 

Ssa  195.  In  counties  of  the  thirty-third  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following 
salaries,  to  wit: — 

1.  The  county  clerk,  one  thousand  five  hundred  dollars  per  annum. 

2.  The  sheriff,  three  thousand  five  hundred  dollars  per  floinum. 

3.  The  recorder,  one  thousand  dollars  per  annum. 

4.  The  auditor,  eight  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  dollars  per  annum. 

6.  The  tax  collector,  seven  hundred  doUars  per  annum. 

7.  The  assessor,  one  tiiousand  eight  hundred  dollars  per  annum. 
3.  The  district  attorney,  twelve  nundred  dollars  par  annum. 

9.  The  coroner,  three  hundred  dollars  per  annum. 

10.  The  publio  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  five  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided, 
that  whenever  such  justices  are  engaged  to  exceed  one  day  in  trial  or  examination  of  criminal 
cases,  they  shall  receive  for  each  day  so  engaged  the  sum  of  three  dollars. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  Supervisors  shall  receive  seven  dollars  per  diem,  and  twenty-five  cents  per  mile  in  travel- 
ing to  and  from  their  respective  residences  to  the  county  seat.  All  of  which  compensation  in 
the  aggregate  shall  not  exceed  four  hundred  dollars  per  annum  each.  [Amendment  approved 
Marc/i  16, 1889;  Statutes  atid  Amendmenta  1889,  £SS.] 

TMrty-fourth  doss, 

Sbo.  196.  In  the  counties  of  the  thirty-fourth  class,  the  county  officers  shall  receive  as  com- 
pensation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following 
salaries,  to  wit:  — 

1.  The  county  clerk,  two  thousand  five  hundred  dollars  per  annum. 

2.  The  sheriff,  seven  thousand  dollars  per  annum. 

3.  The  recorder,  two  thousand  dollars  per  annum. 

4.  The  auditor,  one  thousand  two  hundred  dollars  per  annum. 
6.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  five  hundred  dollars  per  annum. 

7.  The  assessor,  three  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  four  hundred  dollars  per  annum. 

9.  The  coroner,  four  hundred  dollars  per  annum. 

10.  The  public  administrator,  four  hundred  dollars  per  annum. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum. 

12.  The  survevor,  such  fees  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided, 
that  where  such  justices  are  engaged  to  exceed  one  day  in  the  trial  or  examination  of  criminal 
cases,  they  shall  receive  for  each  day  so  engaged  the  sum  of  three  dollars. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  b^  law;  except  that  the 
constable's  mileage  shall  not  exceed  fifteen  cents  for  each  mile  traveled  in  the  disoharge  of  the 
duties  of  his  office. 
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15.  Supervisors  shall  receive  eight  dollars  per  day  for  each  day  the  board  is  in  session,  and 
twenty  cents  per  mile  in  going  from  their  residences  to  the  county  seat.     [Amendment  approved 
March  16, 1889;  StatuUa  and  Amendmenia  1889,  iS32,] 
Thirty-fifth  clan, 

Seo.  197.  In  counties  of  the  thirty-fifth  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries^ 
to  wit:  — 

1.  The  county  clerk,  one  thousand  six  hundred  dollars  per  a^nnmn, 

2.  The  sheriff,  four  thousand  dollars  per  annum. 

3.  The  recorder,  eight  hundred  dollars  per  annum. 

4.  The  auditor,  two  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7«  The  assessor,  one  thousand  two  hundred  dollars  per  annum,  including  deputy,  at  the 
option  of  the  board  of  supervisors,  at  a  salary  not  exceeding  one  hundred  dollars  per  month. 

8.  The  district  attorney,  nine  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

11.  The  superintendent  of  schools,  four  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  be  hereaiter  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  Supervisors,  six  dollars  per  day,  not  to  exceed  three  hundred  dollars  per  annum,  and  for 
each  day  employed  in  the  discharge  of  the  duties  of  their  office,  together  with  mileage,  at  the 
rate  of  thirty  cents  per  mile  in  gomg  only  from  their  residence  to  the  county  seat  at  each  ses- 
sion of  the  board. 

[The  salaries  provided  in  this  section  take  effect  and  are  in  force  from  and  after  the  first  day 
of  the  first  month  next  succeeding  its  passage.] 
Tkhrty-eixth  class, 

Sbo.  198.  In  counties  of  the  thirty-sixth  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  coun^  clerk,  one  thousand  six  hundred  dollars  per  annum. 

2.  The  sheriff,  four  thousand  one  hundred  dollars  per  annum. 

3.  The  recorder,  six  hundred  dollars  per  annum. 

4.  The  auditor,  four  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  one  hundred  and  fifty  dollars  per  annum. 

6.  The  tax  collector,  seven  hundred  dollars  per  annum. 

7.  The  assessor,  two  thousand  dollars  per  annum. 

8.  The  district  attorney,  one  thousand^  two  hundred  dollars  per  annum,  and  necessary  trav- 
eling expenses,  to  be  allowed  by  the  board  of  supervisors. 

9.  The  coroner,  such  fees  as  are  now  or  hereaiter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  six  hundred  and  twenty-five  dollars  per  annnm,  and  his 
necessary  traveling  expenses,  to  be  allowed  by  the  board  of  supervisors. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereaiter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  collected  by  sheriff  for  similar  services. 

15.  Supervisors,  five  dollars  per  day  for  each  day  they  hold  sessions,  not  to  exceed  the  sum 
of  five  hundred  dollars  in  any  one  year,  and  twenty  cents  per  mile  for  each  mile  necessarily 
traveled  in  goinff  from  his  residence  to  and  returning  from  the  county  seat;  provided,  that  only 
one  mileage  shall  be  allowed  at  each  time. 

Tkhfy-sevenih  class, 

Ssa  199.  In  counties  of  the  thirty-seventh  class,  the  county  officers  shall  receive  .as  com- 
pensation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following 
salaries,  to  wit:  — 

1.  The  county  clerk,  one  thousand  six  hundred  dollars  per  annum. 

2.  The  sheriff,  two  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  thirteen  hundred  dollars  per  annum. 

4.  The  auditor,  five  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  two  hundred  dollars  per  «nTinm- 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  fifteen  hundred  dollars  per  annum,  with  oonmiission  for  collecting  poll  and 
personal  property  tax. 

8.  The  district  attorney,  one  thousand  dollars  per  annum,  with  traveling  expenses  when  on 
official  business. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  eight  hundred  dollars  per  annum. 

12.  The  survevor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  a  per  diem  of  five  dollars,  but  not  to  exceed  three  hundred  doUan  per  en- 
num  each,  with  mileage  at  ten  cents  per  mile. 
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rhirty-eighth  cIomb. 

Ssa  200.  In  oonnties  of  the  thirty-eishth  daas,  the  connty  officers  shall  receive  as  compen- 
aation  for  the  services  required  of  them  by  law,  or  by  virtue  of  tiieir  office,  the  foUowing  sala* 
ries,  to  wit:  — 

1.  The  coan^  clerk,  one  thousand  eight  hundred  dollars  per  a^nnnm 

2.  The  sheri^  three  thousand  six  hundred  dollars  per  annum. 

3.  The  recorder,  one  thousand  five  hundred  dollars  per  annum. 

4.  The  auditor,  three  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  five  hundred  dollars  per  annum. 

0.  The  tax  collector,  three  hundred  dollars  per  annum. 

7.  The  assessor,  one  thousand  eight  hundred  dollars  per  annum. 

8.  The  district  attorney,  one  thousand  two  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  six  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  sucn  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  ei^;'  t  dollars  per  day,  the  aggregate. amount  of  each  supervisor  not  to  exceed 
three  hundred  dollars  per  year. 

Thirty-ninth  clcua. 

Sec.  201.  In  counties  of  the  thirty-ninth  class,  the  county  officers  shall  receive  tm  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1.  The  county  clerk,  two  thousand  four  hundred  dollars  per  annum. 

2.  The  sheriff,  five  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  one  thousand  five  hundred  dollars  per  annum. 

4.  The  auditor,  eighteen  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  six  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  two  hundred  dollars  per  annum. 

7.  The  assessor,  three  thousand  two  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  five  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law,  except  that  the 
constable's  mileage  shall  not  exceed  twenty-five  cents  for  each  mile  traveled,  in  gomg  onlv,  in 
the  discharee  of  the  duties  of  his  office;  provided^  that  the  fees  for  constables  in  oases  of  va- 
grancy shall  in  no  case  become  a  county  charge  to  exceed  one  hundred  dollars  per  month  to 
any  one  constable. 

15.  Supervisors,  six  dollars  per  day  for  each  day  while  in  service  of  the  county,  and  twenty 
cents  per  mile  for  traveling  from  residence  to  the  county  seat  [AmendmeiU  approved  March 
16, 1889;  SttUuUa  and  Amendmenta  1889,  £8^,] 

Thirty-ninth  and  ane^haff  class. 

Ssa  201}.  In  counties  of  the  thirty-ninth  and  one-half  class,  the  county  officers  shall 
receive  as  compensation  for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office^ 
the  following  salaries,  to  wit:  — 

1.  The  county  derk,  two  thousand  four  hundred  dollars  per  annum. 

2.  The  shert^  Are  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  one  thousand  five  hundred  dollars  per  annum.  ^,    ( 

4.  The  auditor,  eighteen  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  six  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  two  hundred  dollars  per  annum. 

7.  The  assessor,  three  thousand  two  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  dollars  per  annum.  ^ 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law.  1 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  sdiools,  one  tiiousand  five  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  bv  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law,  except  that  the 
constable's  mileage  shall  not  exceed  twenty-five  cents  for  each  mile  traveled  in  gomg  only,  in 
the  discharge  of  the  duties  of  his  office;  provided,  that  in  no  case  shall  a  constable  receive  for 
service  in  va^jrancy  cases,  for  any  one  month,  an  amount  in  excess  of  the  sum  of  forty  dollars. 

15.  Supervisors,  six  dollars  per  day  for  each  day  while  in  service  of  the  county,  and  twenty 
cents  per  mile  for  traveling  from  residence  to  the  county  seat.  [New  sectkm  approved  March 
16, 1889;  Statutes  and  Amendments  1889,  iSS2.J 

Fortieth  class. 

Ssa  202.  In  counties  of  the  fortieth  class,  the  connty  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office^  the  following  salaries,  to 

wit:— 
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1.  The  county  clerk,  sixteen  hundred  dollars  per  annnm. 

2.  The  sherifl,  three  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  nine  hundred  dollars  per  annum. 

4.  The  auditor,  five  hundred  dollars  per  annuTn. 

5.  The  treasurer,  one  thousand  dollars  per  annum. 

6.  The  tax  collector,  five  hundred  dollars  per  annum. 

7.  The  assessor,  two  thousand  dollars  per  annum. 

8.  The  district  attorney,  sixteen  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  five  hundred  dollars  per  annum. 

12.  The  survevor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  sucn  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  Supervisors,  five  dollars  per  day  for  each  day  while  in  actual  session,  and  mileage  at  the 
rate  of  ten  cents  per  mile  in  traveling  to  and  from  the  county  seat.  [Amendment  approved 
March  16, 1889;  StatuUa  and  Amendmenia  1889,  232.^ 

Forty-first  doss. 

Seo.  203.  In  oountiee  of  the  forty-first  class,  the  county  officers  shall  reoeive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office^  the  following  MJAwa^^ 
to  wit:  — 

1.  The  county  clerk,  fifteen  hundred  dollars  per  annum. 

2.  The  sheriff,  three  thousand  five  hundrod  dollars  per  annum. 

3.  Tho  recorder,  one  thousand  dollars  per  annum. 

4.  The  auditor,  five  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  dollars  per  annum. 

6.  The  tax  collector,  Avq  hundred  dollars  per  annum. 

7.  The  assessor,  one  thousand  eight  hundred  dollars  ner  annum. 

8.  The  district  attorney,  one  thousand  five  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  axe  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schods,  twelve  hundred  dollars  per  annum. 

12.  The  survevor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  five  dollars  per  day  for  each  day  while  in  session,  and  twenty  cents  per 
mile  in  traveling  ^m  his  residence  to  the  county  seat;  provided,  that  such  per  diem  and  mile- 
age shall  not  exceed  the  sum  of  three  hundred  and  fifty  dollars  per  annum.  [Amendment  ap* 
proved  March  16, 1889;  StaiuUa  and  Amendment*  1889,  $SB.'\ 

Forty'eecond  elasa. 

Seo.  204.  In  counties  of  the  for^-seoond  class,  the  county  officers  shall  reoeive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1.  The  county  clerk,  eight  hundred  dollars  per  annum. 

2.  The  sheriff,  three  thousand  dollars  per  annum. 

3.  The  recorder,  six  hundred  dollars  per  annum. 

4.  The  auditor,  four  hundred  dollars  per  annum. 

5.  The  treasurer,  eight  hundred  dollars  per  annum. 

6.  Tho  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  twelve  hundred  dollars  per  annum. 

8.  The  district  attorney,  one  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  fixed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  seven  hundred  dollars  per  annum. 

12.  The  survevor,  such  fees  as  are  now  or  hereafter  may  oe  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  Supervisors,  two  hundred  and  fifty  dollars  per  annum,  and  mileage  at  the  rate  of  twenty 
cents  per  mile  from  place  of  residence  to  county  seat,  at  each  sitting  of  the  board. 

Forty-ifiird  close. 

Sec.  205.  In  counties  of  tiie  forty-third  dassi  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  th^ir  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  one  thousand  five  hundred  dollars  per  annnm- 

2.  The  sheriff,  two  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  eight  hundred  dollars  per  annum. 

4.  The  auditor,  four  hundred  dollars  per  annum. 

5.  The  treasurer,  eight  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  one  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  one  thousand  two  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  alldwed  by  law. 
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11.  The  superintendent  of  Bchools,  sev^en  hundred  dollars  per  annum. 

12.  The  BurveTor,  such  fees  as  are  now  or  hereafter  may  m  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  alloWed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

16.  Supervisors,  two  hundred  and  fifty  dollars  per  annum,  and  mileaffe  at  the  rate  of  twenty 
cents  per  mile  from  his  home,  going  to  and  from  tne  county  seati  at  each  sitting  of  the  board  of 
supervisors. 

Forty 'fourih  doss, 

Sia  206.  In  counties  of  the  forty-fourth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  theoot  by  law  the  following  salaries,  to  wit:  — 

1.  The  county  derk,  twelve  hundred  dollars  per  annum. 

2.  The  sheriff^  three  thousand  eiftht  hundred  dollars  per  ftnyinm, 

3.  The  recorder,  six  hundred  dollars  per  annum. 

4.  The  auditor,  three  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  two  hundred  dollars  per  annum. 

6.  The  tax  collector,  seven  hundred  dollars  per  annum. 

7.  The  assessor,  one  thousand  two  hundred  dollars  per  annum. 

8.  The  district  attorney,  twelve  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  bv  law. 

11.  The  superintendent  of  schools,  five  hundred  dollars  per  annum,  and  one  hundred  dollars 
ih  addition  as  traveling  expenses. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law,  and  such 
Bums  as  the  supervisors  may  deem  just  for  service  rendered  in  taking  testimony  in  cases  of 
felony,  where  testimony  therein  is  written  in  accordance  with  law;  provided^  tiiat  no  greater 
sum  than  six  dollars  be  allowed  in  any  one  case. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  b^  law;  promded,  that  the 
constable's  mileage  shall  not  exceed  twenty-five  cents  per  mile,  countmg  one  way  only. 

15.  Supervisors,  five  dollars  per  day  for  each  day  of  actual  service,  and  ten  cents  per  mile 
for  distance  traveled  to  and  from  place  of  meeting. 

16.  When  the  fees  earned  by  the  county  clerk  and  county  recorder  in  any  one  month  are  more 
than  the  amount  of  his  salary,  then  the  said  county  clerk  and  county  recorder  shall  be  allowed 
to  retain  one  half  of  such  fees  which  are  over  and  above  the  amount  of  his  salary  for  his  own 
use;  provided,  that  the  provision  of  .this  section  shall  not  apply  to  the  present  incumbent  in 
office.     [Amendment  ap^wed  March  16, 1889;  Statutes  and  ArnendmenU  1889,  gSS,] 

Forty-Ji/th  does. 

Sbo.  207.  In  counties  of  the  forty-fifth  class,  the  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  saJaries,  to 
wit:  — 

1.  The  countv  clerk,  fifteen  hundred  dollars  per  annum. 

2.  The  sheri^  three  thousand  dollars  per  annum. 

3.  The  recorder,  eight  hundred  dollars  per  annum. 

4.  The  auditor,  two  hundred  dollars  per  annum. 
6.  The  treasurer,  one  thousand  dollars  per  annum. 

6.  The  tax  collector,  five  hundred  dollars  per  annum. 

7.  The  assessor,  one  thousand  five  hundreoi  dollars  per  annum. 

8.  The  district  attorney,  twelve  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereaafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  six  hundred  dollars  per  annum. 

12.  The  survevor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  b^  law. 

15.  Supervisors,  six  dollars  per  day,  the  aggregate  amount  to  be  paid  each  supervisor  not  to 
exceed  t&ee  hundred  doUars  per  year  each,  and  twenty-five  cents  per  mile  for  each  mile  neces- 
sarily traveled  in  going  to  the  county  seat  to  attend  sessions  of  the  board. 

• 

Forty-sixth  ciaea, 

Sbo.  208.  In  counties  of  the  forty-sixth  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  servioes  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  one  thousand  six  hundred  dollars  per  annum. 

2.  The  sheriff  four  thousand  dollars  per  annum. 

3.  The  recorder,  eight  hundred  dollars  per  annum. 

4.  The  auditor,  two  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  doUars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  one  thousand  two  hundred  dollars  per  annum,  including  deputy,  at  the  op- 
tion of  the  board  of  supervisors,  at  a  salary  not  exceeding  one  hundred  dollars  per  month. 

8.  The  district  attorney,  nine  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

11.  The  superintendent  of  schools,  four  hundred  dollars  per  annum. 
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12.  The  ttoiveyor,  stich  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

13.  Justices  ot  the  peace,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

14.  Constables,  «ach  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  Supervisors,  six  dollars  per  day,  not  exceeding  three  hundred  dollars  per  annum,  for  each 
day  employed  in  the  discharge  of  the  duties  of  their  office,  together  with  mileage  at  the  rate  of 
thirty  cents  per  mile  in  going  only  from  their  residence  to  the  county  seat  at  each  session  of  the 
board. 

P?he  salaries  provided  for  in  this  section  take  effect  and  are  in  force  from  the  first  day  of  the 
month  next  succeeding  its  passage.] 

FoHy-seventh  class. 

Sbo.  209.  In  counties  of  the  forty*6eventh  class,  the  comity  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1.  The  coun^  clerk,  eight  hundred  dollars  per  annum. 

2.  The  sheriff,  one  thousand  two  hundred  dollars  per  annum. 

3.  The  recorder,  seven  hundred  dollars  per  annum. 

4.  The  auditor,  three  hundred  dollars  per  annum. 

5.  The  treasurer,  six  hundred  dollars  per  annum. 

6.  The  tax  collector,  six  hundred  dollars  per  annum. 

7.  The  assessor,  six  hundred  dollars  per  annum. 

ft.  The  district  attorney,  one  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  four  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  three  hundred  dollars  each  per  annum,  and  twenty  cents  per  mile  in  trav- 
elins  from  his  residence  to  the  county  seat,  going  only;  provided,  that  only  one  mileage  shall 
be  sQlowed  for  any  regular  session  of  tiie  board.  [Amendment  approved  March  16, 1S89;  Stair 
utes  and  Amendments  1889,  BSi.] 

Forty-eigikUi  class. 

Sec.  210.  In  counties  of  the  forty-eighth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  followin|p 
salaries,  to  wit:  — 

1.  The  county  clerk,  five  hundred  dollars  per  annnm. 

2.  The  sheriff,  five  hundred  dollars  per  annum. 

3.  The  recorder,  three  hundred  dollars  per  annuoL 

4.  The  auditor,  two  hundred  dollars  per  annum. 

5.  The  treasurer,  three  hundred  dollars  per  annum. 

6.  The  tax  collector,  three  hundred  dollars  per  annum 

7.  The  assessor,  three  hundred  dollars  per  annum.  ' 

8.  The  district  attorney,  three  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

11.  The  superintendent  of  schools,  one  hundred  dollars  per  annum. 

12.  The  survevor,  such  fees  as  are  now  or  may  be  hereafter  allowed  bv  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  Supervisors,  five  dollars  per  diem  for  their  actual  services,  and  mileage  at  the  rate  of 
twenty  cents  per  mile  from  his  residence  to  the  county  seat,  going  only;  pnMed,  that  only 
one  mileage  shall  be  allowed  for  any  regular  session  of  the  board. 

Salaries  and  fees, 

Seo.  211.  The  salaries  and  fees  provided  in  this  act  shall  be  in  full  compensation  for  all 
services  of  every  kind  and  description  rendered  by  the  officers  therein  named,  either  aa  offioer» 
or  ex  officio  officers,  their  deputies  and  assistants,  unless  in  this  act  otherwise  provided;  and  all 
deputies  employed  shall  be  paid  by  their  principals  out  of  the  salaries  hereiiibefore  provided, 
unless  in  this  act  otherwise  ]^rovided;  provided,  however,  the  assessor  shall  be  entitled  to  receive 
and  retain  for  his  own  use  six  per  cent  on  personal  property  tax  collected  bv  him,  as  author- 
ized by  section  three  thousand  eight  hundred  and  twenl^  of  the  Political  Oode,  and  fifteen  per 
cent  of  all  amounts  collected  by  him  for  poll  taxes;  and  provided  /urther,  that  the  boara  of 
supervisors  shall  allow  to  the  sheriff  his  necessary  expenses  for  pursuing  criminals  or  transact- 
ing any  criminal  business  without  the  boundaries  of  his  county,  and  for  boarding  prisoners  in 
the  county  }mI;  provided,  that  the  board  of  supervisors  shall  fix  the  price  at  which  such  prisonera 
shall  be  boarded;  provided  further,  that  the  sheriff  shall  be  entitied  to  receive  and  retam  for  his 
own  use  five  dollars  per  diem  for  conveying  prisoners  to  and  from  the  state  prisons,  and  for  con- 
veying persons  to  and  from  the  insane  asylums  or  other  state  institutions;  also  all  expenses- 
necessarily  incurred  in  conveying  insane  persons  to  and  from  the  insane  asylums,  and  m  con- 
veying persons  to  and  from  the  state  prisons,  which  per  diem  and  expenses  shall  be  allowed  b^ 
the  board  of  examiners  and  collected  from  the  state.  The  court  shall  also  allow  the  sheriff  hia 
necessary  expenses  in  keeping  and  preserving  property  seized  on  attachment  or  execution,  to  l>e 
paid  out  of  the  fees  collected  in  the  action;  etna  provided  further,  that  whenever,  in  the  opinioa 
of  the  board  of  supervisors  the  salary  of  any   county  officer  in   the  second^  third,  fourth, 
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tf^enth,  eighth,  ninth,  eleventh,  twelfth,  thirteenth^  fifteenth,  nineteenth,  twentieth,  twenty- 
first,  twen^-aecond,  twenty-third,  twenty-fourth,  twenty-fifth,  twenty-eixth,  twenty-seventh, 
twenty-eiffhth,  twenl^-ninth,  thirty-second,  thirty-third,  thirty«foazth,  thirty-sixth,  thirty- 
seventii,  thirty-eighth,  thirtv-ninth,  and  forty-first  classy  as  fixed  and  provided  in  tlus  act,  is 
insoffident  to  pay  a  reasonable  compensation  for  the  services  required  to  be  performed,  the  said 
board  may  allow  such  officer  a  d^pa^  or  such  number  of  deputies  as  in  their  judgment  may  bo 
required  to  do  the  business  of  saia  omce  in  connection  with  the  principal,  at  a  salary  not  to  ex- 
ceecl  one  hundred  dollars  per  month,  to  be  paid  at  the  times  and  in  the  manner  that  said  prin- 
cipal is  paid;  provided,  that  an  affidavit  snail  be  filed  by  such  officer  with  the  said  board, 
showing  that  such  deputy  or  deputies  are  required  bv  him  in  the  proper  discharge  of  his  dutiee 
as  such  officer.  In  any  county  m  this  state  where  the  numbw  ox  judges  of  the  superior  court 
shall  have  been  increased  since  the  first  dav  of  January,  eighteen  hundred  and  eighty-seven, 
or  shall  hereafter  be  increased,  the  board  of  supervisors  of  such  county  may,  in  their  discre- 
tiop,  allow  the  sheriff  thereof  one  additional  deputy  for  each  additional  judge  elected  or  ap- 
pointed, because  of  such  increase  in  the  number  of  judges;  and  said  board  may,  in  tbeir 
discretion,  also  allow  the  clerk  of  such  county  one  deputy  for  each  additional  judge  appointed, 
because  of  such  increase  in  the  number  of  judges.  In  counties  where  two  abdditionaf  judges 
shall  have  been  or  may  be  appointed  under  any  law  increasing  the  number  of  judges,  passed  since 
January  first,  eighteen  hundred  and  eij^ty-seven,  the  clerk  shall  aUo  be  allowed  an  additional 
deputy  derk,  to  act  as  register  clerk.  The  compensation  to  be  paid  all  deputy  clerks  appointed 
hereunder  shall  be  one  hundred  and  twenty-five  dollars  per  month,  and  such  compensation  shall 
be  paid  monthly  in  the  same  manner  that  other  county  officers  are  paid.  The  compensation 
to  he  paid  deputy  sheriffs  appointed  hereunder  shall  l>e  five  ($5)  dollars  for  each  day's  actual 
attencuuice  upon  the  superior  court,  which  compeosation  shall  be  paid  by  the  county  monthly, 
in  the  same  manner  that  other  county  officers  are  paid.  Whenever  the  salary  or  compensation 
of  any  officer  is  increased  or  diminished  by  the  terms  of  this  act,  the  provisions  hereof  so  in- 
creasing or  diminishing  such  salary  or  compensation  shall  not,  except  as  herein  otherwise  pro- 
vided, apply  to  or  affect  present  incumbents,  except  as  to  the  per  diem  and  expenses  to  be  paid 
to  the  sheriff  for  conveying  persons  to  and  from  the  insane  asylums,  and  conveying  prisoners  to 
and  from  the  siste  prisons  or  other  state  institutions;  provided,  that  the  per  diem  allowed  to 
sheriffs  by  this  section  for  taking  persons  and  prisoners  to  and  from  the  insane  asvlums  and 
state  prisons  and  other  state  institutions  shall  be  a  state  charge,  and  payable  out  of  the  state 
treasury,  upon  the  warrants  of  the  controller,  after  having  been  audited  by  the  state  board  of 
examiners  or  auditors.     [ATnendTneni  approved  Marck  16, 18S9;  Statuiea  and  Amendmenta  1889, 

ess.} 

Fees. 

Sia  212.  All  salaried  officers  of  the  several  counties  of  this  state  shall  charge  and  collect, 
for  the  use  of  their  respective  counties,  and  pay  into  the  county  treasury  on  the  first  Monday 
in  each  month,  the  fees  now  or  hereaiter  allowed  bv  law  in  all  cases,  except  the  percentage 
hereinbefore  allowed  such  officers,  and  excepting  also  such  fees  as  are  a  charge  against  the 
county. 
Fee^book, 

Sxc.  213.  Each  of  the  officers  authorized  to  receive  fees  under  the  provisions  of  this  act 
must  keep  a  fee-book,  open  to  the  public  inspection  during  office-hours,  in  which  must  be  entered 
at  once  and  in  detail  all  fees  or  compensation,  of  whatever  nature,  kind,  or  description,  col- 
lected or  chargeable.  On  tiie  first  Monday  of 'each  and  every  month  the  officer  must  add  up 
each  column  in  his  book  to  the  first  day  of  the  month,  and  set  down  the  totals.  On  the  expi- 
ration of  the  term  of  such  officer,  he  must  deliver  all  fee-books  kept  by  him  to  the  county 
auditor. 

Affi/doiviL 

Sbo.  214.  The  fees  and  compensation  collected  and  chargeable  for  the  county  in  each  month 
•ball  be  paid  to  the  county  treasurer  on  the  first  Monday  of  the  foUowius  month,  and  must  be 
accompanied  by  a  statement  of  the  aggregate  amount  thereof  as  shown  hy  the  fee-book,  duly 
verified  by  the  officer  nuJcing  such  payment.  The  affidavit  shall  be  in  the  following  form: 
"I,  A  B,  county  clerk  (or  ouier  officer,  as  the  case  may  be),  do  swear  that  the  fee-book  in  my 
office  contains  a  true  statement  in  detail  of  all  fees  and  compensation  of  every  kind  and  nature 

for  official  services  rendered  by  me,  mv  deputies  and  assistants,  for  the  month  of ,  A.  D. 

-- — ,  and  that  said  fee-book  shows  a  full  amount  received  or  chargeable  in  said  month,  and 
since  my  last  monthly  payment;  and  neither  myself,  nor  to  my  knowledge  or  belief  any  of  my 
deputies  or  assistants.,  nave  rendered  anv  official  service,  except  for  the  county,  which  is  not 
fully  set  out  in  said  fee-book,  and  that  the  foregoing  statement  thereof  is  true  and  coirect." 
The  treasurer  shall  file  and  preserve  in  his  office  said  statements  and  affidavit. 
Salary  fund, 

Seo.  215.  For  the  purpose  of  payinsp  the  salaries  provided  for  in  this  act,  all  fees  directed  to 
be  paid  into  the  county  treasury  ^all  ue  set  apart  tnerein  as  a  separate  fund,  to  be  known  as 
the  salary  fund,  to  bo  applied  to  the  payment  of  said  salaries.  Should  the  amount  received 
from  such  source  be  insufficient,  it  shall  be  the  duty  of  the  county  treasurer,  from  time  to 
time,  to  transfer  to  said  fund  from  the  general  fund  of  the  county  such  sums  as  may  be  neces- 
sary to  pay  said  salaries  as  they  become  due. 
Payment  o/wiiaries, 

Sxc.  216.    The  salaries  of  such  officers  named  in  this  act  as  are  entitled  to  salaries  shall  be 

Eid  monthly  out  of  the  county  treasury;  and  it  shall  be  the  duty  of  the  auditor,  on  the  first 
onday  of  each  and  every  month,  to  draw  his  warrant  upon  the  county  treasurer  in  favor  of 
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each  of  said  officers  for  the  amount  of  salary  dae  him  under  the  provisions  of  this  act  for  the 
preceding  month;  provided,  however,  that  one  half  of  the  annual  salary  of  the  assessor  shall  be 
paid  to  him  in  equal  monthly  installments  for  the  months  of  March,  A^ril,  May,  and  June,  and 
the  remaining  one  half  in  equal  monthly  installments  for  the  remainmg  eight  months  of  the 
year.  The  treasurer  shall  pay  said  warrants  on  presentation  out  of  the  salary  fund  of  the 
county  treasury. 

ZimUaiion. 

Ssa  217.  The'aaditor  shall  not  draw  his  warrant  for  the  salary  of  any  such  officer  for  any 
month  until  the  latter  shall  first  have  presented  him  with  the  certificate  of  the  county  treas- 
urer, showing  that  he  has  made  the  statement  and  settlement  for  that  month  required  in  this 

act. 

Fees  qf  officers  to  be  prepaid. 

Seo.  218.  The  omcers  mentioned  in  this  act  are  not  in  any  case,  except  for  the  state  or 
county,  to  perform  any  official  services,  unless  upon  the  prepayment  of  the  fees  prescribed  for 
such  services,  except  in  cases  on  habeas  corpus  and  for  naturalization,  and  on  such  payment 
the  officer  must  perform  the  services  required;  promded,  that  the  sheriff,  in  the  case  of  the  ser- 
vice of  a  writ  of  attachment,  or  any  other  process  in  which  an  expense  for  keeping  and  preserv- 
ing personal  property  may  be  incurred,  may  demand  a  deposit  of  three  dollars  per  day  to  cover 
keeper's  fees,  for  each  day  property  may  be  held  under  attachment  or  other  process,  and  also 
whatever  other  sum  may  be  required  for  the  preservation  of  the  propertv,  such  deposit  to  be 
held  by  the  sheriff  until  the  expenses  of  the  keeping  and  preservmg  of  the  property  shall  be 
fixed  by  the  court;  any  surplus  of  such  deposit,  over  and  above  the  amount  fixed  by  the  court, 
to  be  returned  to  the  party  by  whom  deposited;  provided,  also,  that  the  sheriff  may  demand 
such  deposit  for  the  period  of  at  least  five  days  in  advance.  In  case  of  the  refusal  or  neglect 
of  the  party  for  whom  the  service  is  performed,  to  pay  such  fees  and  expenses,  after  one  day's 
written  notice  served  on  such  party  or  his  attorney,  the  sheriff  may  release  the  property  held 
for  such  party,  and  may  have  execution  in  his  own  name  for  whatever  fees  and  expenses,  as 
fixed  by  the  court,  may  be  due  from  such  party,  to  be  issued  from  the  court  in  which  the  action 
is  pen(ung.  For  every  failure  or  refusal  to  p^orm  official  duty  when  the  fees  and  expenses 
are  tendered,  the  officer  is  liable  on  his  official  bond.  [Amendment  approved  March  17^  1887: 
Statutes  cmd  Amendments  1887, 178,'\ 

Fee  receipt. 

Seo.  219.  Ever^  officer,  upon  receiving  any  fees  for  official  duty  or  service,  may  be  required 
by  the  person  paying  the  same  to  make  out  in  writing  and  deliver  to  such  person  a  particular 
account  of  such  fees,  specifying  for  what  they  respectively  accrued,  and  shall  receipt  the  same; 
and  if  ho  Mfuse  or  neglect  to  do  so  when  required,  he  dwU  be  liable  to  the  party  paying  the 
same  m  treble  the  amount  so  paid. 

Publication  qf  legal  fees, 

Ssa  220.  It  shall  be  the  duty  of  each  justice  of  the  peace  to  prepare,  and  keep  posted  in  a 
conspicuous  place  in  his  office,  a  plain  and  legible  statement  of  the  fees  allowed  by  law  to  jus- 
tices of  the  peace  and  constables,  upon  pain  of  forfeiting  for  failure  so  to  do  fifty  dollars,  to 
be  recovered,  with  costs,  by  any  person,  before  any  other  justice  of  the  peace  of  the  county. 

Vacancy, 

Seo.  221.  The  board  of  supervisors,  upon  receiving  a  certified  copy  of  the  record  of  convic- 
tion of  any  officer  for  receiving  illegal  fees,  must  declare  his  office  vacant. 

Incomplete  business, 

Seo. 
their  n 

officer  u, J, , 

it  was  his  duty  to  perform,  he  shall  be  liable  to  pay  to  his  successor  the  full  value  of  such  ser- 
vices. 

Fees  not  receivable. 

Seo.  223.  No  fee  or  compensation  of  any  kind  must  be  charged  or  received  by  any  officer  for 
duties  performed  or  services  rendered  in  proceedings  upon  haMas  corpus  or  naturalization,  nor 
for  administering  or  certifying  the  oath  of  office. 

Board  to  audit  county  charges. 

Sec.  224.  Accounts  for  county  charges  of  every  description  must  be  presented  to  the  board 
of  supervisors  to  be  audited,  as  prescribed  in  this  act. 

County  charges. 
Sec.  225.    The  following  are  county  charges: — 

1.  Charges  incurred  against  the  county  by  virtue  of  any  of  the  provisions  of  this  act. 

2.  The  traveling  and  other  personal  expenses  of  the  district  attorney,  incurred  in  criminal 
cases  arising  in  the  county. 

3.  The  expenses  necessarily  incurred  in  the  support  of  persons  charged  with  or  oonvieted  of 
crime,  and  committed  therefor  to  the  county  jaiL 

4.  The  sums  required  by  law  to  be  paid  to  the  grand  jurors  and  indigent  witnesses,  and  wit- 
nesses from  without  the  county  in  criminal  cases. 

5.  The  accounts  of  the  coroner  of  the  county  for  such  services  as  are  not  provided  to  be  paid 
otherwise. 

6.  All  charges  and  accounts  for  services  rendered  by  any  justice  of  the  peace  for  services  in 
the  examination  of  the  persons  charged  with  crime  not  otherwise  provided  lor  by  law. 
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7.  The  necessary  expenses  incorred  in  the  support  of  the  coontv  hospitals,  poor-honses,  and 
the  indigent  sick  and  otherwise  dependent  poor  whose  support  is  chargeable  to  the  oonnty. 

8.  The  contingent  expenses  necessarily  incurred  for  the  use  and  benefit  of  the  county. 

9.  Every  other  sum  curected  by  law  to  be  raised  for  any  county  purpose  under  the  direotioii 
of  tiie  board  of  supervisors,  or  declared  to  be  a  county  charge. 

10.  The  accounts  of  constables,  rendered  for  the  county  in  criminal  proceedings  before  jus- 
tices' courts,  except  wherein  in  this  act  they  are  salaried  of&cers,  or  their  compensation  is 
limited  herein.  , 

CostSf  tohfn  a  county  charge, 

Ssa  220.  When  a  criminal  action  is  removed  before  trial,  the  costs  accruing  upon  such  re- 
moval and  trial  shall  be  a  charge  against  the  county  in  which  the  indictment  or  infonnation 
was  found. 

CcUeciiion^  o/terued  cottB. 

SEa  227.  The  clerk  of  the  county  to  which  such  action  is  removed  shall  certify  the  amount 
of  costs  allowed  and  certified  by  the  court  to  the  auditor  of  his  county,  and  such  auditor 
shall  audit  the  same,  and  draw  his  warrant  therefor  upon  the  treasury  of  the  county  from 
which  such  action  was  removed;  and  such  auditor  shall  forward  to  said  treasurer  and  auditor 
of  the  county  from  which  said  auction  was  transferred,  as  aforesaid,  a  certified  copy  of  the  total 
amount  of  costs  allowed  by  the  court,  giving  each  item  as  certified  to  him  bv  the  county  derk 
and  the  court,  and  the  auditor  receiving  such  certified  co^yof  said  costs  allowed  shall  enter 
the  same  in  his  books  as  a  charge  against  the  treasury  of  his  county;  and  the  county  treasurer 
of  the  county  from  which  said  action  was  removed  must,  immediately  upon  presentation,  pay 
said  warrant  out  of  the  eeneral  fund  of  said  county;  or  if,  at  tho  date  of  presentation,  there  is 
not  sufficient  money  in  the  said  general  fund  to  pay  the  same,  he  must  indorse  upon  said  war- 
rant, "Not  paid  for  want  of  funds,"  and  said  warrant  must  be  roistered,  and  shall  draw  in- 
terest at  the  same  rate,  and  be  jMid  in  the  same  manner,  as  though  it  had  been  drawn  by  the 
auditor  of  the  county  where  the  indictment  was  found. 

Ac^tahui^tcL 

Ssa  2S».  Any  provision  of  this  act  creating  a  county  office  in  any  oount7  shall  not  (except 
for  election  purposes)  take  efEto  prior  to  the  first  Monday  after  the  first  day  of  January,  eighteen 
hundred  ana  eighty-five. 

Fretetd  inernnbenta  Wit  qffect/ed. 

Sec  229.  The  provisions  of  this  act^  so  &r  as  it  relates  to  the  fees  and  salaries  of  all  officers 
named,  except  justices  of  the  peace  and  constables,  shall  not  affect  the  present  incumbents: 
frcvided,  that  when  the  salary  of  any  such  officer,  or  fees  in  lieu  of  such  salary,  is  not  now  fixed 
oy  law,  the  same  shall,  as  to  such  officer,  take  effect  immediately. 

SwervtBors  to  designate  class. 

Ssa  2!M).  Counties  created  or  organized  after  the  passage  and  approval  of  this  act  shall  im- 
mediately come  under  and  be  governed  by  its  provisions,  so  far  as  the  same  are  applicable 
thereto;  provided,  that  when  the  population  of  any  existing  county  shall  have  been  reduced,  by 
reason  of  the  creation  of  any  new  county  from  tiie  territoi^  thereof,  below  the  class  and  rank 
first  assumed  hereunder,  it  shall  be  the  duty  of  the  board  of  supervisors  of  such  counfy  to  des- 
ignate by  order  the  class  to  which  such  county  has  been  reduced  by  reason  thereof,  and  sudi 
county  shall  thereafter  enter  the  list  of  such  class;  promded  further,  that  the  salary  of  county 
officers  shall  in  no  way  be  affected  by  reason  of  such  division  of  the  county  or  order  of  the  board 
of  supervisors  for  the  term  for  which  they  were  elected  and  shall  have  qualified;  provided  fur' 
tfier,  that  all  newly  created  counties  shall,  for  the  purpose  of  fixing  the  salaries  and  fees  of 
county  and  township  officers,  enter  the  class  of  counties  having  a  ^pulation  of  five  thousand 
and  under  fifty-three  hundred,  and  shall  be  so  classified  until  clasnfied  by  a  census  as  by  ^is 
act  provided. 

Sec  231.    All  acts  and  parts  of  acta  inconsistent  with  this  act  are  hereby  repealed. 
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Notes  qv  Dicibiohs  Afplioabu  to  Sbotiok  4^ 

4.  Sllbct  and  ooastruction.  — The  pro-  should  be  liberally  oonstnied;  bat  where  the 
visioiu  of  the  C^vil  Code  respecting  the  sub-  code  is  silent,  the  common  law  prevaili:  EsiaU 
jectB  to  which  it  relates  are  controllings  and    qfAppU^  66  CSal.  432^ 

7.  HolidayB. 

Sec.  7.  Holidays,  within  the  meaning  of  this  code,  are:  Every  Sunday,  the 
first  day  of  January,  the  twenty-second  day  of  February,  the  thirtieth  day  of 
May,  the  fourth  day  of  July,  the  ninth  day  of  September,  the  twenty-fifth  day 
of  December,  every  day  on  which  an  election  is  held  throughout  the  state,  and 
every  day  appointed  by  the  President  of  the  United  States,  or  by  the  governor 
of  this  state,  for  a  public  fast,  thanksgiving,  or  holiday.  If  the  first  day  of 
January,  the  twenty-second  day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  ninth  day  of  September,  or  the  twenty-fifth  day  of 
December  fall  upon  a  Sunday,  the  Monday  following  is  a  holiday.  [Amend* 
foent  approved  March  1, 1889;  Statutes  and  Amendrnents  1889y  ^7.] 

NoTBS  ov  Decisions  Applicable  to  Siotions  14-162. 

14.    Property:    See  Paafic  Trust  Co.  v.  was  barred   by  the   statute  of  limitations. 

Domey,  72  CaL  56;  McClain  v.  Buck,  73  Id.  322.  It  was  held  that  the  judgment  in  that  action 

/  was  not  a  bar  to  an  action  by  the  infant^ 

30.    Bepeal.  —This  section   "aifords  no  through  her  guardian,  in  which  the  fact  of  in- 

gnide  for  determining  the  question  of  the  re-  fancy  was  averred:  Marrell  v.  Morgan,  65  CaL 

peal  of  the  acts  of   municipal  corporations,  575. 
except  so  far  as  its  rules  enunciate  general 

principles,  alike  applicable  to  aU  statutory  en-  45.    What  pubUcatioxiB  are  Ubeloua. 

actments,  general  and  local   :  Matter  of  Tick  — Xo  expoae  a  person  to  obloquy  is  to  expose 

Wo,  68  CaL  303.  him  to  censure  and  reproach:  Bettner  v.  aolt, 

QQ      A«  4«#<>«4.  «.K#^  4.  •   «««^—  4.^  -«  70Cal.  270.     An  article  published  in  a  news- 

J^  c^J^LZ^^to^^cot^  P'^P*---  f=^ciy  charging  the  pnblUher  of  another 

_  V^  "^  aVo  1   BO        «<«»ii«jjf    j«i<.T^«»««y  pg^pgr  ^,tij  ijemg  a  party  to  a  secret  conclave, 

VLsT^'              63;  MO  also  //.  re  CaMl,  74  ^1^^^^  he  soil  the  support  and  advocacy  of 

his  paper  to  certain  corporations  for  a  sum  of 

40.    Gnardian  ad  Utem. A  court  has  wioney,  is  libelous:  FUm  v.  De  Young,  6d  Id. 

no  jurisdiction  to  appoint  a  guardian  ad  Utem  339.  A  plaintiff,  as  the  agent  of  certain  rcsi- 
for  a  person  alleged  to  be  insane  who  is  not  dents  of  the  town  of  Riverside,  who  were  in- 
made  a  party  to  3ie  action:  Boyd  v.  Dobson,  66  terested  in  the  cultivation  of  fruit,  had  taken 
QaL  360.  specimens  of  fruit  erown  by  them  for  exhibi- 
tion at  the  World's  Fair  in  New  Orleans.    The 

42.    Guardian  ad  litem.  — A  court  can-  alleged  libel  consisted  in  the  publication  in  a 

not  appoint  a  guardian  ad  litem  until  the  infant  newspaper  of  an  article,  quoted  in  the  opinion, 

has  been  served  with  summons:  McCloskey  v.  in  which  the  conduct  of  the  plaintiff  as  such 

Sweeney,  66  Cal.  53.     Where  proceedings  to  a  asent  was  severely  criticised.     The  complaiut 

will  contest  are  commenced  by  a  minor  in  pro-  aUeged  that  the  article  intended  to  charge, 

yria  persona,  and  a  guardian  cut  Utem  is  ap-  and  was  so  understood  by  its  readers,  that  the 

pointed  at  the  trial,  the  proceedings  are  not  plaintiff,  in  violation  of  his  trust,   had  cor- 

void  for  want  of  jurisdiction:  Estate  qfCahiU,  ruptly  failed  to  make  a  proper  exhibit  of  fruit 

74  Id.  52.  sent  by  the  contributors,  but  had  appropriated 

Seduction.  — An  infant  brought  an  action  it  himself,  and  entered  it  in  his  own  name  and 

in  her  own  name,  but  did  not  aver  the  fact  of  for  his  own  benefit;  that  the  exhibit  had  not 

her  infancy.     A  demurrer  to  the  complaint  been  conducted  in  an  honorable  or  upright 

was  bustained  upon  the  ground  that  the  action  manner,  and  that  he  had  failed  to  make  any 

219 


§46  CIVIL  CODE. 

report  of  his  actiooB  as  mich  agent,  becaiue  woman  as  the  paramour  of  a  man  not  her  hns- 
the  report,  if  given,  would  disclose  his  cor-  band  imputes  to  her  a  want  of  chastity,  and  is 
mpt  and  dishonest  acts.  It  was  held  that  the  slanderous  per  se.-  McKinney  v.  Roberta^  68  CaL 
article  was  calculated  to  expose  the  plaintiff  192.  Where  a  complaint  averred  that  the  de- 
to  obloquy,  and  if  false,  was  libelous:  Bettner  fendant  said  of  and  concerning  the  plaintiff  that 
V.  HoU,  70  Cal.  270.  "she  was^  bad  woman,  and  that  you  had  bet- 
Words  actionable  per  ee.  — A  ^laintifi^  ter  have  nothing  to  do  with  her  case,  as  it  is  a 
at  the  time  of  the  publication  complied  of,  very  bad  one;  that  she  had  not  lived  with  her 
was  a  pupil  in  the  state  normal  school  at  San  husband  for  two  years  previous  to  his  death,  and 
Jos^,  of  which  the  defendant  was  the  princi-  that  she  was  the  cause  of  her  husband's  death; 
paL  The  alleged  libel  consisted  of  a  portion  that  she  had  driven  him  to  drinking,  and  thai 
of  a  letter  written  by  the  defendant,  and  by  her  husband  fell  while  drunk  and  was  killed  **; 
him  caused  to  be  published  in  a  newspaper,  in  and  further,  that  the  words  signified,  and  were 
which  it  was  said  of  and  concerning  tne  plain-  understood  by  the  hearer  to  mean,  that  the 
tiff,  as  such  pupil,  that  "by  her  conduct  in  plaintiff  had  deserted  her  husband,  and  had. 
class,  by  her  behavior  in  and  about  the  build-  prior  to  his  death,  led  an  unchaste  Ufe,  ana 
ing,  and  by  her  spirit  as  exhibited  in  number-  become  tnoamU  while  living  apart  from  him, 
less  personal  interviews,  she  has  shown  herself  and  that  such  bad  conduct  on  her  part  drove 
tricky  and  unreliable,  and  almost  entirely  des-  him  to  drinking,  and  caused  his  death, —  it  was 
titute  of  those  womanly  and  honorable  char-  held  that  the  complaint  stated  a  cause  of 
acteristics  that  should  be  the  first  requisites  in  action:  KedroiUmmtiky  ▼.  iy^Se6aififf,  70  CaL  216. 
a  teacher."  The  letter  was  written  in  reply  to  En  such  a  case,  the  words  used  beins  ambi^- 
certain  censorious  articles  that  had  appeared  ous,  their  meaning  is  for  the  juiy  to  determine: 
in  the  public  press  reflecting  upon  the  tacidty  Id.  The  following  words,  viz.,  '*  You  are  a 
and  management  of  the  normal  school  in  con-  thief;  you  make  your  money  by  stealing,'' 
nection  with  their  treatment  of  the  plaintiff,  state  a  cause  of  action,  as  the  words  are  ao- 
It  was  held  that  the  publication  was  action-  tionable  per  se.*  Shodea  v.  Nagiet^  66  CaL 
able  fer  s«,  and  was  not  a  privileged  commu-  677. 

nication:  Dixon  v.  AUen,  69  Csd.  527;  and  Communication  by  a  husband  to  his  wife  of 
further,  that  the  language  complained  of  was  slanderous  words  in  regard  to  a  woman  is  a 
unambiguous,  and  that  its  meaning  should  not  publication:  Seder  v.  MontQomery,  decided 
have  been  submitted  to  the  jury:  Id.  December  3,  1888  (unreported).  Where  it  is 
Action  f6r  —  Pleading  and  evidence.  —  shown  that  defendant  accused  the  plaintiff  of 
Wher6  several  persons  have  been  injured  by  perjury  and  want  of  chastity,  in  a  room  where 
the  same  libel,  each  has  a  separate  cause  of  his  wife  was,  in  a  voice  loud  enough  to  be  heard 
action,  and  must  sue  idone;  proof  that  the  outside,  there  is  suf$cient  evidence  that  she 
libel  included  others  than  the  plaintiff  is  not  a  heard  and  understood  the  words:  Id. 
variance:  RobineU  v.  AfcDonald,  05  Cal.  611.  Action  tor  —  Pleading  —  Bridenoe  — 
The  complaint  need  not  aver  tibiat  the  alleged  Damages,  — In  an  action  for  slaoder,  the  com- 
libelous  publication  was  not  privileged:  DSxm  plaint  alleged  on  information  and  belief  that 
V.  AUen,  69  Id.  527;  but  where  it  contains  no  on  a  certam  da^  the  defendant  spoke,  in  the 
averment  of  special  damage,  it  ia  error  to  per-  presence  of  certain  named  persons,  the  slander- 
mit  a  witness  to  state  his  opinion  as  to  the  ous  words  complained  of.  It  was  held  that 
amount  of  damage  the  plaintiff  has  sustained:  the  allegation  was  sufficient :  McKinney  v. 
Fleming  v.  Albe^  67  Id.  226.  Where  the  al-  Roberta,  68  Cal.  192.  If  the  actionable  words, 
leged  libel  consists  of  two  distinct  parts,  one  being  in  the  vernacular  of  the  place  of  publi- 
of  which  is  not  libelous  per  ae,  this  part  should  cation,  and  unambiguous,  an  allegation  that 
be  distinguished  from  that  which  13  libelous:  they  were  understood  by  the  persons  who 
Id.  When  language  is  actionable,  and  it  does  heard  them  to  have  been  applied  to  the  plain- 
not  appear  to  be  privileged,  it  is  presumed  to  tiff  is  unnecessary:  Rhodea  v.  Naglee,  to  Id. 
be  both  false  and  malicious,  and  no  other  evi-  677.  The  refusal  of  the  court  to  strike  from 
deuce  of  falsehood  or  malice  is  neces^firy  than  the  answer  an  allegation  of  mitigating  cir- 
tibe  publication  itself  in  order  .to  establish  a  cumstances  which  came  to  the  Knowledge 
prima  facie  case  for  the  plaintiff:  Dixon  v.  of  the  defendant  after  the  speaking  of  the 
Allen,  69  Id.  527.  The  testimony  of  the  mother  defamatory  words,  is  not  a  prejudicial  error, 
of  the  plaintiff  as  to  the  number  and  ages  of  if  the  court  subsequently  instruct  the  jury 
her  children,  the  brothers  and  sisters  of  the  not  to  consider  such  circumstances  in  mit- 
plaintiff,  and  the  death  of  her  husband,  is  ad-  isation:  BarUy  v.  Copdandf  74  Id.  1.  The 
missible:  Id.  Testimony  of  a  witness  that  he  defendant  may  withdraw  a  charge  made 
heard  the  printer  of  the  alleged  libel  say  that  against  the  reputation  of  the  plaintiff  in  his 
"defendant  hadsiven  him  only  twenty  min-  original  answer,  and  by  permission  of  the 
utes  to  do  the  job  in,"  is  inadmissible,  being  court  file  an  amended  answer  leavins  out  the 
hearsay:  People  v.  ThomUm,  74  Cal.  486.  objectionable  matter;  and  thereafter  the  plain- 
Undertaking  for  costs.  —  In  an  action  for  tiff  may  be  prohibited  from  showing  that  such  a 
libel,  the  failure  of  the  plaintiff  to  file  an  un-  charge  had  Deen  thus  preferred  and  attenmted 
dertaking  for  costs,  as  required  by  the  act  of  to  be  established  by  evidence:  Morria  v.  Lack' 
1871,  does  not  deprive  the  court  of  jurisdic-  man,  68  Id.  109;  see  also  Stem  v.  Loewenthal^ 
tion;  and  if  objection  is  made  by  the  defend-  77  Id.  340.  Where  the  complaint  shows  that 
ant  to  such  ^ure,  the  court  may  grant  the  the  words  spoken  were  not  actionable  per  se, 
plaintiff  time  within  which  to  file  the  under-  and  alleges  extraneous  facts  showing  their  slan- 
taking:  Dixon  v.  Allen,  69  CaL  527.  derous  meaning,  the  plaintiff  must  prove  such 

extraneous  facts,  and  the  defendant  may  give 
46.    Wliat  words   are   slanderous  —  evidence  to  the  contrary  under  a  general  de- 
Publication.— To  falsely  speak  of  a  married  nial:  Nidevtr  v.  HaU,  67  Id.  79.    In  such  a 
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cue,  the  plaintiff  must  aver  and  prove  that  neeeesarr  to  the  validitjr  of  a  marriage  not 

the  words  were  actually  need  in  their  action-  attended  by  a  solemnization  that  the  present 

able  'sense,  and  were  applied  to  him,  and  that  consent  to  marry  should  be  followed  by  a  pub- 

the  hearers  so  understood  them.     Upon  this  lio  mutual  assumption  of  marital  rights  and 

latter  point,  the  testimony  of  the  hearers,  as  duties.    A  present  consent  to  marry,  followed 

to  how  they  understood  tho  words,  is  admis-  by  a  consummation,  is  sufficient  to  constitute 

sible:  Id.     In  an  action  for  charging  the  plain-  the  marriage:  Sharon  v.  S/uii'on,  75  Cal.  1. 
tiff  with    being   iaterested  with    an  alleged 

confederate  in  stealing  certain  cattle,  evidence  57.    IjMjag  together  as  liiZ8band  and 

of  an  attempt  made  by  the  plaintiff  to  jret  his  wijfo.  ~r4Ln  offer  to  prove  that  a  man  and  wo- 

confederate  to  ^teal  other  cattle,  in  f ulmlment  man  lived  together  as  hxuband  and  wife  is  not 

of  a  general  understanding  between  them  for  an  offer  to  prove  their  marriage:  Kelly  v.  Mur- 

the  tiief t  of  cattle,  is  admissible  in  support  of  pkif,  70  Cal.  560. 

the  plea  of  justification,  as  tending  to  show  the  aq     -RwaaaIi  #«^  <n«M««.i«u»       t«  —  ^^*^^^ 

relations  eiistiug    between  them:   Barkly  v.  fj^fu^  i^^S^  ^"^^ 

Copeland,   74   l£  1.      Where  the  complaint  ,}uaT^  of  promise  of  marriage,  evidence 

ciSges  that  defendant  called  plaintiff  TS  Sl^!^?^,^!"^^^^"^^ 

^Trh^'letrot^JL^^^^^  O^^^SZ'^^X^S^'^^^^^ 

Kot  s^U^t'Slly  t^^^^^                   S  nn«iccessful  attack  upon  plaintiff's  chai^ter 

shoVn  to  have  been  V>ken  at'the  same  time  gS  Vn'o^"^?  **"'  ^'^"^'^''  ^"^^  ^'  ^'^'*" 

with  the  words  alleged,  should   have   been  "^^  ^^^^'  ^''• 

stricken  out,  and  the  error  is  not  cured  by  75.  Agreement  to  marry — Promise  to 

subsequently  striking  it  out  on  plaintiff's  mo-  keep  secret. —  An  agreement  between  a  man 

tion:  Stem  v.  Loeufenihal,  supra.     Evidence  of  and  a  woman  to  become  husband  and  wife, 

the  financial  standing  of  the  defendant  is  admis-  made  per  verba  de  prce9entif  is  not  invalidated 

sible  on  behalf  of  the  plaintiff:  Barkly  v.  Cope-  by  the  fact  that  it  contains  a  collateral  promise 

land,  74  Id.   1.     Also  evidence  that  plaintiff  by  one  of  the  parties  not  to  make  the  marriage 

was  a  married  man,  and  had  a  family:  Jfhodes  known  until  a  future  date,  without  the  consent 

V.  Naglee,   66  Id.   677.     Where  the  alleged  of  the  other:  Sltaron  v.  Sharon^  75  CaL  1. . 
slander  consiBted  in  calling  the  plaintiff  a  thief 

and  scoundrel,  evidence  that  the  defendimt  78.    Action    for    divorce  is   case  in 

testified  that  at  the  time  he  used  the  language  equity  within  the  meaning  of  the  clause  of 

he  believed  that  his  property  had  been  stolen,  the  constitution  conferring  appellate  jurisdic- 

is  admissible  as  tending  to  show  his  good  faith,  tion  on  the  supreme  court:  Sharon  v.  Sharoit, 

and  in  mitigation  of  damages:  Morris  v.  LcLch-  67  Cal.  185.     An  action  brought  under  this 

man,    68  Id.   109.     Under  the  circumstances  'section  for  the   purpose  of  determining  the 

of  the  case,  a  verdict  for  the  plaintiff  of  three  validity  of  a  disputed  inarriago  is  in  its  nature 

thousand  dollars  was  held  to  be  excessive:  a  suit  in  equity,  and  from  the  judgment  therein 

Bhodes  V.  Naglee^  66  Id.  677.  an  appeal  lies  to  the  supreme  court:  Id. 

Blander  ox  title.  —  In  an  action  to  recover 

daxnages  for  slander  of  title,  the  defendant  is  90.    Supplemental  complaint.— Where 

entitled  to  a  nonsuit  if  the  evidence  shows  a  supplemental  complaint  setting  up  a  new 

that  the  existence  of  the  title  alleged  to  have  cause  of  action  is  filed  in  an  action  of  divorce, 

been  slandered  is  in  dispute  in  a  prior  action  the  action  as  to  the  new  ground  of  complaint 

between  the  parties,  brought  for  the  purpose  must  be  considered  as  being  commenced  when 

of  determining  their  rights:  T^mpwmv.  FFm^  the  supplemental  complaint  was  filed:   Volen' 

70  Id.  135.  sm  v.  Valensin,  73  Cal.  106. 


47.  Privileged  communications.  —  An  04.  Sxtreme  cruelty.  —  While  an  action 
attorney  who,  in  the  course  of  his  employment,  for  a  divorce  is  pending  and  undetermined,  one 
filc3  specifications  of  opposition  to  an  insol-  of  the  parties  thereto  cannot  maintain  a  subse- 
vent*8  discharge,  alleging  that  the  insolvent  had  quent  action  for  a  divorce  against  the  other, 
been  privy  to  making  false  and  fraudulent  en-  on  the  ground  that  the  latter  had  been  guilty 
tries  m  his  books,  with  intent  to  defraud  credi-  of  extreme  cruelty,  in  that  he  had  falsely  and 
tors,  and  had  sworn  falsely  in  relation  to  his  maliciously  made  certain  alleged  defamatory 
estate,  and  while  actiog  in  a  fiduciary  capacity  statements  against  the  former  in  the  pleadings 
fraudulently  converted  property  to  his  own  use,  and  affidavits  filed  by  him  in  the  prior  action: 
of  which  facte  he  had  been  informed  by  his  cli-  De  Haley  v.  Haley,  i4  Cal.  4S9.  In  such  an 
ent,  cannot  be  held  for  libel.  The  publication  action,  the  question  whether  a  false  and 
is  absolutely  privileged:  Hollia  v.  Aleux,  69  Cal.  malicious  charse  made  by  the  defendant  against 
Cal.  625.  tinder  wb  section  and  section  48,  the  plaintiff,  after  they  had  actually  separated, 
a  finding  of  the  jury  that  a  communication  would  be  less  apt  to  inflict  grievous  mental 
from  a  nusband  to  his  wife,  with  wbom  he  an^raish  for  that  reason,  i^i  for  the  trial  court 
was  on  bad^rms,  slanderous  of  a  femide  ac-  to  aetermine,  in  view  of  all  the  facts:  Valensin 
quaintance  of  his  wife,  who  had  testified  for  v.  Valensin,  73  Id.  106.  In  an  action  for  di- 
ner in  divorce  proceedings  between  her  and  vorce  on  the  g^round  of  extreme  crueltv,  the 
her  husband,  was  made  with  malice  and  was  complaint  alleged  that  the  defendant  had  been 
not  privileged,  cannot  be  disturbed:  Sesler  v.  guilty  of  cruel  and  inhuman  treatment  of  the 
MorU{fomery,  decided  December  3,  1888  (unre-  plaintiff,  in  that  he  had  accused  her  of  having 
ported).  committed  adultery,  and  that  in  consequence  <^ 

such  accusations  her  mental  suffering  was  so 

65.     Assumption   of   marital    rights  sreat  that  she  became  physically  ill,  and  her 

and  duties.  —  Under  this  section,  it  is  not  health  endangered.    The  only  evidence  in  oor- 
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roboration  of  the  plaintiff's  testimony  was  on  the  parties  and  their  privies,  althongli  not 
that  of  her  attorney  and  another  person  in  entered  by  the  clerk:  SState  qf  Neumian,  .75 
reference  to  statements  made  by  the  defend-  CaL  213.  The  rendition  and  entiv  in  the  min- 
ant  in  conversations  of  a  frienmy  and  confi-  ntes  of  a  judgment  of  divorce  on  defaalt,  with- 
dential  character,  sought  by  the  plaintiff's  out  findmgs,  are  effectual  to  dissolve  the 
attcuney  with  her  knowledge,  and  with  a  view  marriage  from  the  time  thereof;  and  the  entry 
to  settle  matters  between  the  parties,  there  of  the  judgment  nunc  pro  tunc,  after  the  ylain- 
being  no  evidence  that  the  statements  were  tiff's  deat^  on  petition  of  hef  second  husoand, 
made  with  any  wanton  or  cruel  intent,  at  that  without  notice  to  the  divorced  husband,  is 
they  produced  any  effect  upon  the  plaintiff,  not  error:  In  re  Cook^s  EkaUf  72  Id.  220,  re- 
It  was  held  that  the  testimony  of  the  plaintiff  versing  S.  0.,  decided  Apnl  26,  1888  (unre- 
was  uncorroborated  within  the  meaning  of  porte^. 
section  130  of  the  Civil  Code:  ffaley  y.  Etaley, 

67Cal.24.  An  action  was  brought  by  a  wife  for       186.    Maintenance  of  wife  livizLg  sep- 

a  divorce  on  the  ground  of  cruelty.    On  the  arate  from  Imsband — Discretion.  — In 

trial,  a  physician,  who  had  acted  profession-  an  action  for  a  divorce,  the  court  has  discre- 

ally  for  each  of  the  parties,  was  called  as  a  tionary  power,  under  this  section,  although  a 

witness  for  the  plaintiff,  and  asked  a  hypo-  divorce  is  denied,  to  require  the  husbana  to 

thetical  question  as  to  the  effect  which  would  provide  for  the  maintenance  of  the  wife  while 

probably  result  to  the  plaintiff,  in  the  condi-  she  is  living  separate  from  him«  when  the  cir- 

tion  in  which  he  found  her,  from  the  acts  of  cumstances  of  the  case  show  that  it  would  be 

the  defendant,  which  constituted  the  alleged  impossible  for  them  to  live  happily  together: 

cruelty.    The  plaintiff  thereupon  released  the  Haglt  v.  ffagU,  68  Cal.  588.     But  the  courts 

witness  from  any  obligation  oi  secrecy,  but  he  of  California  have  no  authority  to  grant  a  di- 

ref used  to  answer,  on  the  ground   that  he  vorce  a  mensa H  thoro,  or  to  compeia  husband 

might  be  compelled  on  cross-examination  to  to  support  his  wife  while  she  is  living  separate 

reveal  professional  secrets  confided  to  him  by  and  apart  from  him,  against  his  will  and  con- 

the  defendant.    It  was  held  that  the  question  sent,  without  any  statutory  ground  for  an  ab- 

did  not  concern  a  privileged  matter,  and  that  solute  divorce,  or  any  statutory  excuse  for  her 

the  court  erred  in  not  compelling  an  answer:  absence  from  his  home:  HagU  v.  Hagle,  74  Id. 

Vdkndn  v.  VaUnnn,  73  Id.  106.  608. 


95.    Desertion. —In  an  action  of  divorce,  187.     Alimony  and  connael  teem. — 

a  finding  that  for  more  than  one  year  prior  to  Pending  an  action  tor  divorce,  the  court  may, 
the  commencement  of  the. action  the  defend-  in  its  discretion,  require  the  husband  to  pay 
ant  had  willfully  neglected  and  refused  to  live  to  the  wife  any  money  necessary  to  enable  her 
with  the  plaintiff,  and  at  all  of  such  time  had  to  prosecute  or  defend  the  action;  and  the  ap- 
the  intent  to  desert  him,  was  held  sup-  peuate  court  will  not  interfere  with  such  dis- 
ported by  the  evidence:  Carei/  v.  Carey,  73  cretion:  CUghom  v.  Cleghom,  66  Cal.  309.  Tho 
Cal.  630.  money  necessary  to  enable  a  wife  to  prosecute 

Uncorroborated  charge  of  deeertion,  or  defend  an  action  of  divorce  should  be 

divorce  not  granted  for  when:  See  Hagle  v.  ordered  paid  by  the  husband  direcUy  to  her; 

Hagle,  74  Cal.  608.  and  the  court  has  no  power  to  order  it  paid 

directly  to  her  attorneys:  Sharon  v.  Sharon,  75 

102.    Ofliar  to  return:  See  Andretoe  y.  Id.  1;  but  the  wife  has  no  necessity  entitling 

Runyon,  65  Cal.  629.  her  to  an  allowance  for  counsel  fees,  when  her 

attorneys  are  faithfully  and  satisfactoxily  act- 

114.    Collnsive  divorce:   See  Beard  v.  ing  for  her  in  pursuance  of  an  agreement 

Beard,  65  Cal.  354.  whereby  they  have,  as  compensation  tor  their 

services,  a  contingent  interest  in  the  result  of 

116.    Condonation.  --- If,  pending  an  ac-  tho  litigation:  Id.    In  an  action  instituted  by 

tion  for  divorce,  the  parties  thereto  admit  a  a  wife  for  a  divorce,  and  for  a  division  of  the 

condonation,  and  ask  that  the  action  be  dis-  property  of  the  defendant,  an  order  was  made 

missed,  tho  court  should  order  a  dismissal,  and  pendente  Ute  awarding  the  plaintiff  a  certain 

thereafter  the  husband  cannot  be  compelled  to  monthly  allowance  as  alimony.     Tliereafter 

pay  the  counsel  fees  of  the  wife:  Reynolds  v.  the  court,  having  found  that  the  plaintiff  was 

Reynolds,  67  Cal.  176.  entitled  to  a  divorce,  referred  the  action  to  a 

referee  to  take  testimony  and  report  upon  cer- 

^  180.    Judgment  by  default — Oondu-  tain  questions  relating  to  the  property  of  the 

siirencMBe  of.  —  In  an  action  for  divorce,  in  defendant.    Subsequently,  and  whUe  the  ref- 

which  judgment  by  default  is  rendered  a^inst  erence  was  pending,  the  court  filed  additional 

a  non-resident  defendant  upon  a  service  of  findings  of  lact  and  conclusions  of  law,  and 

summons  by  publication,  the  affidavits  of  ser-  directed  that  judgment  be  entered  in  favor  of 

vice,  and  recitals  thereof  in  the  judgment,  are  the  plaintiff,  reserving  all  questions  as  to  the 

conclusive  upon  a  collateral  attack;  the  id£da-  property.     A  judgment  was  accoildingly  en- 

vit  on  the  application  for  the  order  of  publica-  tered  for  a  divorce,  containing  a  provision  that 

tion,  and  the  order  of  publication,  are  not  part  "all  questions  as  to  property,  and  as  to  a 

of  the  judgment  roll,  and  cannot  be  considered:  suitable  allowance  to  the  wife  for  her  support, 

BskOe  of  Newman,  75  Cdl.  213.    As  to  when  a  are  hereby  reserved."     It  was  held  that  the 

judgment  by  default  will  be  set  aside,  see  Mc-  judgment-was  not  final,  so  far  as  the  questions 

Blam  V.  McBlain,  77  Id.  507.  ^  concerning  the  property  were  concerned,  and 

Judgment,  when  operative — Entry.  —  did  not  render  inoperative  the  prior  order  for 

A  judgment  of  divorce,  after  being  si^edby  idimony:  Ex  pirte  Ambrose,  72  Id.  393.     An 

the  judge  and  filed  with  the  clerk,  is  uinding  order  made  pendente  Ute,  for  the  paym«>nt  by 
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the  husband  to  the  wife  of  temporary  alimony  habeas  eorpua  npon  showins  that  nnoe  his  inl- 
and counsel  fees,  is,  in  effect,  a  final  judgment  priaonment  commenced  he  nas  filed  his  petition 
and  therefore  appealable.  Sndi  an  order  can-  in  insolvency,  and  has  obtained  the  usual  pre- 
not  be  reviewed  on  an  appeal  from  the  judg-  liminsu^  order  declaring  him  an  insolvent:  Eas 
ment  decreeing  a  divorce:  Sharon  v.  Sharon^  parte  Wilton,  73  Id.  97. 
67  Id.  185.     An  order  required  the  defendant 

to  pay  to  the  plaintiff,  on  or  before  the  ninth  .I^^*    Disposition  of  xnrc^perty  —  Jnris- 

day  of  March,  1885,  the  sum  of  seven  thou-  dictioxL  —  In  an  action  of  divorce,  the  court 

sand   five  hundred  dollars  as  alimony,   and  has  no  power  to  enjoin  the  disposition  of  pro^ 

thereafter  the  sum  of  two  thousand  five  hun-  erty  pending  the  controversy,  unless  there  is 

dred  dollars  monthly,  until  the  further  order  some  pleading  bv  which  an  issue  as  to  such 

of  the  court;  it  also  required  the  defendant  property  is  tendered:  Remington  v.  Superior 

to  pay  the  sum  of  fifty-nve  thousand  dollars  Court  qf  San  Frandeeo,  69  CaL  633. 
as  counsel  fees.    On  appeal  from  the  order, 

the  defendant  filed  an  undertaking  to  stay  146.    Homestead.  —  In  an  action  by  a 

proceedings  in  the  sum  of  three  hundred  and  divorced  wife  against  the  administrator  of  the 

five  thousand  dollars,  being  double  the  amount  estate  of  her  deceased  husband  to  recover  the 

of  the  gross  sums  allowed  for  alimony  and  possession  of  certain  land  which  was  formerly 

counsel  fees,  and  double  the  amount  of  the  community  property,  and  on  which  the  hus- 

monthly  payments  for  the  period  of   three  band,  durmg  the  marriage,  had  filed  a  decla- 

years,  assumed  to  be  the  period  during  which  ration  of  homestead,  the  judgment  roll  in  the 

the  appeal  would  probably  be  pending.  It  was  action  of  divorce  setting  aside  the  land  to  the 

held  that  the  undertaking  was  sufficient  to  stay  husband,   together  with   a    stipulation    filed 

proceediDgs  on  the  order  pending  the  appeal:  therein  authorizing  such  disposition,  and  the 

Id.   The  superior  court  has  power  in  an  action  will  of  the  husband  devising  the  land  to  third 

of  divorce,  after  an  appeal  has  been  taken  by  persons,    are    admissible    in    evidence    under 

the  wife  from  a  judgment  rendered  against  the  general  issue:  Stockton  v.  Knock,  73  CaL 

her,  to  compel  the  husband  to  pay  her  a  rea-  425. 

sonable  sum  of  money  for  costs  and  counsel  Btiptdation  f6r  disposition  of  property 
fees  with  which  to  prosecute  the  appeal:  Lor-  — Decree.  — In  an  action  of  divorce  brought 
kin  V.  Larldn,  71  Id.  330.  The  order  directing  by  a  wife,  the  complaint  described  a  specific 
the  husband  to  pay  to  the  wife  a  specified  sum  tract  of  land  as  the  nomestead  of  the  parties, 
of  money  for  costs,  alimony,  and  counsel  fees  and  alleged  that  it  and  certain  personai  prop- 
will  not  be  interfered  with  on  appeal,  unless  erty  was  all  community  propertv.  By  a  stip- 
it  affirmatively  appears  that  the  court  grossly  ulation  filed  in  the  action,  the  plaintin,  in  the 
abused  its  discretion  in  making  the  order:  event  that  the  court  should  be  of  the  opinion 
White  V.  White^  73  Id.  105.  And  an  order  di-  that  she  was  entitled  to  a  divorce,  waived  all 
recting  the  husband  to  pay  the  wife  $125  per  claim  to  such  property.  The  decree  granted 
month  as  alimony  will  not  be  reversed  on  ap-  a  divorce  to  the  wife,  and,  in  general  terms, 
peal,  when  it  appears  that  she  is  sick  and  bed-  set  aside  all  the  community  property  to  the 
ridden,  and  has  no  means  of  supporting  herself  husband.  It  was  held  that  the  homestead, 
and  her  children,  and  the  nusband  has  a  being  described  as  community  property  in  the 
monthly  income  of  $432:  Schammel  v.  Scham-  complaint,  passed  to  the  husbana  under  the 
mel,  74  Id.  36.  In  such  an  action,  an  allow-  decree:  Stockton  v.  Knock,  73  Cal.  426. 
ance  to  the  wife  of  one  thousand  dollars  as  Extreme  crueltv — Homestead  may  be 
attorney's  fees  is  not  excessive,  where  it  ap-  awarded  to  guilty  partv.  —  In  an  action 
pears  that  the  defendant  is  the  owner  of  con-  by  a  wife  for  a  divorce  on  the  ^ound  of  ex- 
siderable  property,  and  has  been  persistent  treme  cruelty,  in  which  she  waives  all  claim 
and  determined  in  resisting  the  wife's  efforts  to  the  community  property,  the  court  has 
to  succeed  in  her  cause,  thereby  entailing;  power,  under  subdivision  3  of  this  section,  in 
upon  her  attorneys  a  larse  amount  of  labor  in  the  judgment  granting  her  the  divorce,  to  set 
the  protection  of  her  rishts:  Id. ;  but  the  sum  aside  a  homestead  which  had  been  declared 
of  fifty -five  thousand  dollars  ordered  to  be  paid  upon  community  property  to  the  husband: 
by  a  husband  to  the  wife's  attorneys  as  counsel  Stockton  v.  Knock,  73  Cfal.  425. 
fees  was  held  excessive,  under  the  circumstan-  Kortgaged  property.  —  In  a  decree 
ces  of  the  case,  and  an  abuse  of  the  discretion  granting  a  divorce,  the  court  has  no  power, 
of  the  court,  and  that  the  number  of  attorneys  under  tnis  section,  to  order  a  partition  of  com- 
employed  by  the  wife  to  prosecute  the  action  munity  real  estate,  which  is  in  the  lawful 
was  unnecessarily  large:  Sharon  v.  Sharon,  75  possession  of  a  mortgagee  under  a  mortgage 
Id.  1.  An  action  was  brought  by  a  wife  for  a  covering  the  whole  thereof,  until  the  lion  of 
divorce,  and  the  answer  denied  the  marriage,  the  mortgage  has  been  satisfied  or  redeemed; 
On  the  trial,  the  evidence  showed  that  the  mar-  nor,  in  such  a  decree,  can  it  be  adjudged  that 
riage  had  been  kept  secret,  and  that  the  defend-  a  proportionate  part  of  the  mortgage  shall  be 
ant  had  agreed  to  pay  the  plaintiff  five  hundred  chargeable  on  the  portion  of  the  mortgaged 
dollars  a  month  for  her  support  until  the  mar-  premises  allotted  to  one  of  the  parties,  and 
riaee  should  be  openly  acknowledged.  It  was  the  balance  on  the  portion  allotted  to  the 
held  that  an  allowance  to  the  wife  of  an  equal  other:  Cumminge  v.  Cumndnge,  75  CaL  434.  In 
amount  per  month  as  temporary  alimony  was  such  an  action,  where  the  mortgagee  in  pos- 
reasonable,  and  that  the  allowance  of  a  ffreater  session  has  not  committed  waste,  or  otherwise 
amount  was  an  abuse  of  discretion:  IcL  The  abused  his  position,  the  oourt  hays  no  power  to 
husband  in  an  action  of  divorce,  who  has  been  appoint  a  receiver  to  collect  the  rents  and 
committed  for  contempt  in  not  paying  certain  profits  of  the  mortgaged  property,  or  to  pro- 
money  ordered  to  be  paid  to  his  wite  as  ali-  vide  tiiat  such  rents  and  profits  shall  be  ap- 
mony,  is  not  entitled  to  be  discharged  on  pUfid  to  the  payment  of  aumony  and  counsel 
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fees  before  being  applied  to  the  claim  of  the       Actions  by  marriBd  women.  —  In  an  ac- 

mortgagee:  Cvmminga  v.  Curnndngs,  75  Cal.  434.  tion  by  a  married  woman  to  recover  personal 

tAm     a  1     ^^  -J—  .  property,  she  need  not  in  her  complaint  allege 

^     «•      *.      ^  community  property-  ^he  coverture,  but  when  that  fact  appears  on 

Confirmation  not  neceM«iy  to  validity,  ^j,^  ^rial,  miy  show  that  the  property  de- 

—  Under  section  684  of  the  Code  of  Civil  Pro-  n^nded  is  her  separate  property:  Skumvxiy  v. 

ce4iire,  a  sale  of  community  property,  made  ^^^^^^    ^7  Cal.  458.     fa  such  an  action,  a 

in  pursuance  of  a  decree  grantmg  a  <Uvorce,  is  schedule  of  the  wife's  separate  property  filed 

effective  and  valid  without  being  confirmed  by  ^^  recorded  under  sections  165  and  166  of  the 

the  court,  when  the  order  for  the  sale  does  not  q^^  Code  is  admissible  in  evidence  to  prove 

expressly  rMuire  a  confirmation:  Kim^U  v.  j^er  title:    Id.      The  assessment  roU   of  the 

Conway ^  75  Cal.  413.  ,  ,     ,     .  .  county  ohowing  that  no  separate  property  has 

Amendments.  —  To  aUow  defendant  in  an  x^^  assessed  to  the  wife,  and  tliat  part  of  the 

action  for  a  divorce  and  division  of  property  property  described  in  the  complaint  was  as- 

to  amend  his  answer  by  making  a  denial  of  an  %^^^^  ^^  ^hc  husband  as  his  own,  is  inadmis- 

allegation  concemmg  the  property  more  spe-  ^:^xAq  to  prove  property  out  of  the  wife  and  in 

c^c  IS  not  an  abuse  of  the  discretion  given  ^^r  husband,  unless  it  is  shown  that  she  gave 

teal  courts  regaj-ding  amendments:  Sharon  v.  ^  the  property  as  that  of  her  husband,  or liad 

Sharon,  77  Cal.  102.  ^m^  knowledge  that  it  was  so  assessed:  Id. 

148.  Special  iMues.  -  In  an  action  for  Contracta  between.  -  Under  th^  section, 
divorce,  it  is  optional  with  the  judge  tb  sub-  *  conveyance  by  a  husband  to  his  wife,  on  her 
mit  special  issues  to  the  jury  or  not;  his  re-  ^^al  promise,  m  which  the  husband  had  confi- 
fusal  to  submit  them  will  not  be  reviewed  on  <lence,  to  reconvey  when  requested,  is  con- 
appeal:  Clegfiom  v.  Ckgluyrn,  QG  CaL  309.  structively  fraudulent  and  pves  nse  to  such  a 

^  trust  as  to  brmg  such  oral  promise  withm  a 

158.    Contracts  of  married  women.  —  provision  of  the  statute  of  frauds,  excepting 

Under  this  section,  a  married  woman  may  enter  from  its  operations  trusts  arising  by  operation 

into  any  agreement  or  transaction  respecting  of  law:  BriaonY,  Briton,  75  CaL  525. 
hnr  property  which  she  might  if  tmmarried. 

She  may  mortgage  or  convey  it  bv  deed  of  161.  Iiawa  of  another  state.  7- The 
trust  to  secure  the  debts  of  her  husband,  and  tenure  by  which  personal  property  acquired  in 
having  done  so^  his  creditors  may  enforce  their  another  state  and  brought  into  thia  is  held,  as 
claims  against  it  in  the  same  manner  and  to  between  husband  and  wife,  will  depend  upon 
the  same  extent  that  they  could  if  it  were  his  the  laws  of  the  state  where  it  was  acquirisd; 
properly,  and  not  hers:  BurUe  v.  Levy,  70  CaL  but  these  laws  are  to  be  proved  like  any  other 
250.  Her  capacity  in  respect  to  making[  con-  fact,  and  in  the  absence  of  all  evidence  wiU  be 
tracts  extends  to  the  making  of  a  promissory  presumed  to  be  the  same  as  the  laws  of  this 
note  for  a  consideration  or  the  accommodation  state:  Shumway  v.  Lealey,  67  OaL  458;  see 
of  another  person;  and  such  a  note  may  be  en-  3^ate  qf  Higgins,  65  Id.  407. 
forced  by  a  holder  for  value  against  her  sepa- 
rate estate,  though  taken  by  him  with  notice  16S.  Wife's  separate  property. — Land 
of  the  circumstances  under  which  it  was  given:  conveyed  to  the  wife  with  the  husband's  con- 
Ooad  y.  MouUon,  67  Id.  536.  She  may  enter  sent,  m  consideration  of  a  debt  due  from  the 
into  a  contract  to  assume  the  payment  of  an  vendor  to  the  husband^  is  her  separate  prop- 
indebtedness  of  a  third  person  in  consideration  ertv:  Read  v.  JRakm,  65  CaL  343.  A  deed  to 
of  the  conveyance  to  ncr  of  a  tract  of  land,  a  smgle  woman  sufficiently  shows  the  land  to 
The  j^romise  to  answer  for  such  indebtedness  is  be  her  separate  estate,  though  followed  after 
an  original  obligation  and  need  not  be  in  writ-  her  marrisAe  by  a  second  deed  from  the  same 
ing:  SaerameiUo  Lwmbtr  Co,  v.  Wagner,  67  Id.  grantor  to  her  in  her  married  name  and  upon 
293.  She  is  not  estopped  to  dispute  the  valid-  an  expressed  money  consideration:  Maguirt 
ity  of  a  mortgage  given  by  her  upon  her  sepa-  v.  De  Fremery,  76  Id.  401.  Where  a  hus- 
rate  estate,  but  which  is  invalid  by  reason  of  band  conveys  land  to  his  wife,  using  apt  words 
a  defective  acknowledgment,  when  it  does  not  of  grant,  without  other  words  in  any  part 
appear  either  that  the  debt  to  secure  which  the  of  tne  deed  indicating  a  less  estate,  a  fee-sim- 
mortgage  was  given  was  for  money  advanced  pie  title  is  presumed  to  pass  to  her;  and  a 
to  her,  or  for  anything  of  which  she  had  the  naked  legal  title  subsequently  reconveyed  to 
benefit,  or  that  the  mortgagee  was  deceived  the  husband  by  trustees  to  whom  he  had  exe- 
into  allowing  the  debt  to  be  contracted  upon  cuted  a  deed  ot  trust  to  secure  the  payment  of 
the  faith  of  her  executing  a  mortgage  to  secure  a  debt  does  not  inure  to  the  community,  but 
it:  Tolman  v.  Smith,  74  Id.  345.  An  extension  passes  b^  operation  of  law  to  the  wife  by  vir- 
of  time  given  by  a  creditor  to  a  debtor  within  tue  of  his  former  grant  to  her:  KlumpJx  v. 
which  to  pay  his  indebtedness,  and  an  agree-  Baker,  68  Cal.  559.  Where  an  unmarried 
ment  by  him  to  accept  payment  in  install-  woman,  after  acquiring  an  initiatory  right  to 
ments,  are  sufficient  considerations  to  support  pre-empt  certain  pubfic  land  of  the  United 
a  deed  of  trust  executed  by  the  wife  of  tiie  States,  marries,  and  during  her  marriage  pays 
debtor  on  her  separate  property  to  secure  the  the  government  price  for  the  land  and  receives 
indebtedness:  BurJde  v.  Levy,  VO  Id.  250;  see  a  patent  therefor,  the  property  so  acquired  be- 
Bull  v.  Coe,  77  Id.  54.  Where  a  married  wo-  comes  her  separate  estate.  And  this  result 
man  has  licensed  a  third  person  to  conduct  follows,  whether  the  money  paid  to  the  gov- 
water  across  her  lands,  her  husband,  in  the  ernment  belonged  to  the  community  or  wa<i 
absence  of  any  direction  or  authorization  from  acquired  by  her  in  consideration  of  the  sale  of 
her,  has  no  power  to  interfere  with  the  works  a  portion  of  the  land:  Harris  v.  Harris,  71 
used  by  the  licensee  in  conducting  the  water:  Id.  314;  see  also  Morgan  v.  Lones,  decided 
Emerson  v.  Bergin,  71  Id.  335.  December  31,  1888.    Wliere  a  deed  of  land, 
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parporting  to  be  for  a  Taluable  oonBideration,  which  her  contract  maybe  enforced:  Id.    Real 

Dnt  which  is  silent  as  to  the  sottrce  of  the  con-  property  purchased  by  a  married  woman  in 

dderation,  is  made  to  a  married  woman,  a  re-  ner  own  name,  partly  with  money  belongbg 

cital  therein  that  the  conveyance  is  ''for  her  to  her  separate  lands,  and  partly  with  money 

aeparata  estate,  and  her  sole  and  separate  use,  borrowed  by  her  for  that  purpose,  becomes  in 

benefit,  and  behoof,"  does  not  indisputably  es-  part  the  separate  property  of  the  wife,  and  in 

tablish  a  separate  property  in  the  grantee:  Mc-  part  community  property.    In  such  a  case,  the 

Comb  v.  Spangler,  7l  Cal.  419.     Real  property  wife  becomes  a  tenant  in  common  of  the  land 

conveyed  to  a  married  woman  by  a  deed  which  with  her  husband  in  the  proportion  that  the 

•hows  on  its  face  a  consideration  paid  by  her  separate  funds  paid  by  her  bear  to  the  whole 

is  presumed  to  have  been  purchased  with  com-  purchase  price:  Id. 

munity  funds,  and  to  be  community  property,        Wolrk  and  labor — Joint  liability— Evi- 

and  as  such  is  liable  for  the  debts  of  the  bus-  dence. —  In  an  action  against  a  husband  and 

band.     The  presumption  may  be  overcome  by  wife  to  recover  for  labor  alleged  to  have  been 

extrinsic  proof  that  the  consideration  paid  was  performed  for  them,  the  evidence  showed  that 

the  separate  funds  of  the  wife;  but  in  the  ab-  the  work  was  done  by  the  plaintiff  in  and 

sence  of  such  evidence,  the  presumption  is  about  a  business  which  the  defendants  wero 

absolute  and  conclusive:  Schuyler  v.  Broughian,  jointly  engaged  in  carr]^ing  on,  and  that  the 

70  Id.  282.     Money  borrowed  by  a  married  property  used  in  the  business  was  the  separate 

woman  to  invest  in  real  property  during  her  property  of  the  wife.     It  was  held  that  the 

marriage  is  community  property,  unless  it  be  evidence  was  sufficient  to  show  a  joint  liability 

borrowed  by  her  upon  the  faith  of  her  exist-  on  the  part  of  the  defendants:  Silvav,  Holland, 

ing  separate  property,  which  she  mortgages  or  74  Cal.  530i 
pledgeis  as  security  for  its  payment,  or  against 

164.  Property  acquired  after  marriage. 

Sec.  164.  AH  other  property  acquired  after  marriage  by  either  husband 
or  wife,  or  both,  is  community  property;  but  whenever  any  property  is  con- 
veyed to  a  married  woman  by  an  instrument  in  writing,  the  presumption  is, 
that  the  title  is  thereby  vested  in  her  as  her  separate  property.  And  in  case 
the  conveyance  be  to  such  married  woman  and  her  husband,  or  to  her  and 
any  other  person,  the  presumption  is,  that  the  married  woman  takes  the  part 
conveyed  to  her  as  tenant  in  common,  unless  a  different  intention  is  expressed 
in  the  instrument;  and  the  presumption  in  this  section  mentioned  is  conclu- 
sive in  favor  of  a  purchaser  or  encumbrancer  in  good  faith  and  for  a  valuable 
consideration.  [Amendment  approved  March  19 j  1889;  Statutes  and  Amend- 
mmts  1889,  328.} 

Notes  ov  Decisions  Applicable  to  Sections  164-901. 

Public  land  occapied  by  husband  and  pay  that  one  also:  BrisioaUer  ▼.  Pdltymaria,  66 

Wifd:  See  LaJAsh  v.  Hardy,  77  Cal.  327.  Cal.  259. 

Action  for  services— Evidence — Gen- 

167.  Money  loaned  to  wife — Agencv.  eral  issue. — In  an  action  against  the  estate 
—  In  an  action  to  recover  money  alleged  in  the  of  a  deceased  woman  to  recover  for  services 
complaint  to  have  been  borrowed  by  the  wife  alleged  to  have  been  performed  at  her  special 
of  the  defendant  as  his  agent,  a  finding  that  instance  and  request,  evidence  is  admissible, 
the  wife  borrowed  the  money  for  her  own  use  under  the  genersd  issue,  that  at  the  time  of  the 
and  benefit  is  a  sufficient  finding  on  the  allega-  rendition  of  the  services  the  deceased  was  liv- 
tion,  as  it  necessarily  precludes  the  truth  of  ing  with  a  man  who  was  her  reputed  husband, 
the  averment  that  she  contracted  as  agent  for  and  that  the  services  were  rendered  at  liis  re- 
her  husband:  Batik  of  Teliama  County  v.  Crum-  quest:  Gerlach  v.  Terry,  76  CaL  290. 

ley,  74  CaL  461. 

172.    Power  over  community  prop- 

168.  Wife's  earnings.  — The  husband  is  ertv.  —  Under  the  act  of  1850,  the  surviving 
the  proper  plaintiff  in  an  action  to  recover  the  husband  had  authority  to  keep  alive  a  debt  and 
proceeds  of  his  wife*s  labor,  in  the  absence  of  mortgage  made  before  the  wife's  death;  and  in 
an  agreement  between  them  making  such  pro-  determming  the  identity  of  the  d^bt  and 
ceeds  her  separata  property.  In  such  an  ac-  mortgage,  equity  will  look  beneath  the  form 
tion  against  tbe  persomu  representative  of  the  of  the  transaction.  But  he  had  no  author- 
deceased  debtor,  the  wife  is  a  competent  wit-  ity  to  make  an  entirely  new  mortgage  to 
ness  for  her  husband:  MoaeUyv,  Henry,  ^  CaL  raise  money  for  the  prosecution  of  new  en- 
478.  terprises:    Johnston  v.  San  Frandeeo  Savings 

Union,  75  Cal.  134.    Luids  so  purchased,  so 

171.    Payment  of  husband's  debts.  —    far  as  tiiey  are  community  property,  ma^  be 

The  mere  fact  that  a  widow  paid  all  the  debts    taken  in  satisfaction  of  an  execution  against 

of  her  deceased  husband,  except  one,  does  not    the  husband:   Schuyler  v.  Brcughton,  70  Id. 

tend  to  establish  an  obligation  on  her  part  to    282. 
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174.  yeoe«sarie>  fnmiiihfid  wife. — An  who  receives  into  his  family  an  Ule^tiiiiate 
action  waa  brought  to  recover  the  yalne  of  child  of  his  step-daughter  is  not  entitled  to 
certain  necessary  articles  supplied  to  the  wife  compensation  from  its  mother  for  its  support: 
of  the  defendant.  The  compuunt  alleged  tiiat  Laraen  v.  Hatuen,  74  CaL  320. 
for  more  than  two  years  immediately  preced- 
ing the  commencement  of  the  action,  the  de-  221.  Presmnptioxi  of  adoption. — There 
fendant  neglected  to  make  adequate  or  any  is  no  presumption  that  minor  children  living 
provision  for  his  wife,  and  that  during  that  with  a  man  who  is  not  their  father  have  heeik 

Eeriod  the   plaintiff,   in   good    faith  and  at  adopted  by  him:  Bstate  qf  .Romero,  75  CaL  379. 
er  request,  supplied  her  with  certain  spe- 
cified articles  which  were  necessary  for  her  227.    OrderforadoptioiL— Whonmade 
support  and   maintenance,  and  which    were  by  judge.  —  An  order  for  the  adoption  of  a 
reasonably  worth  a  stated  amount;   that  the  minor,  which  appears  to  have  been  made  in 
wife  never  abandoned  the  defendant,  nor  did  open  court  and  is  signed  by  the  judge  and  filed 
she  ever  live  separate  from  him  by  agreement;  in  the  adoption  proceedings,  will  be  construed 
and  that  by  reason  of  the  premises  the  defend-  as  having  oeen  made  by  the  jud^e,  notwith- 
ant  became  indebted  to  the  plaintiff  for  the  standing  the  order  recites  that  it  was  made 
value  of  the  articles  so  furnished,  no  part  of  ''by  this  court":  EsUUe  <if  iTewman,  75  CaL 
which  has  been  paid.    It  was  held  that  the  213. 
complaint  was  sufficient  under  this  and  sec- 
tion 175,  notwithstandiuff  the  failure  to  aUege  228.    Adopted  child  inherits.  — Under 
that  the  articles  were  sold  and  delivered  to  the  sections  227,  228,  and  1386  of  the  Civil  Code, 
defendsmt:  Nissen  v.  Betulixsen,  69  Cad.  521.  an  adopted  child  is  entitled  to  succeed  by  in- 

Action  for  support  and  maintenance,  heritance  to  the  estate  of  the  adopting  parent: 

—In  an  action  by  a  wife  asainst  her  husband  EttaU  qf  Newman,  75  CaL  213. 
for  permanent  support  and  maintenance,  the 

court  has  discretion  to  refuse  to  proceed  with  253.  Order  revoking  letters  of  guar- 
the  trial  at  the  request  of  the  defendant  until  dianship  is  erroneous  when  the  petition  for 
he  has  complied  with  an  order  made  ^pendeiiU  revocation  only  charges  dereliction  of  duty  as 
Ute  directing  him  to  pay  counsel  fees  to  the  to  tiie  care  of  the  person  of  the  ward,  and  con- 
plaintiff,  or  until  the  order  has  been  reversed  tains  no  averment  of  mismanagement  of  the 
or  annulled  on  appeal:  Winter  v.  Superior  estate:  BOcOe  and  Ouardhneh^^ Bote,  &iC9L 
Court,  70  CaL  295.  In  such  an  action,  after  240. 
an  appeal  has  been  taken  by  the  defendant 

from  an  order  made  pendente  Ute,  directing  him  207.  Oorporate  existence  — Articles  of 
to  pay  counsel  fees  to  the  plaintiff  the  trial  incorporation.  — In  an  action  by  a  corpora- 
court  has  power,  within  the  bounds  of  a  proper  tion  in  whic^  an  issue  is  raised  as  to  the  corpo- 
discretion,  to  order  him  to  pay  further  counsel  rate  existence  of  the  plaintiff,  the  court  may 
fees  on  the  appeal:  Ex  parte  Winter,  70  Id.  291.  direct  the  jury  to  find  specially  upon  such  issue 

in  addition  to  their  general  verdict:  Fresno  Oo- 

178.    Antenuptial    contract    which   a  nal  and  Irrigation  Company  y.  Warner,  12  CeI, 

man  cannot  avoid  by  a  refusal  to  marry:  See  379.    In  such  an  action,  under  this  section,  a 

Conner  v.  Stanley,  65  CaL  183.  copy  of  the  certified  copy  of  the  articles  of  in- 
corporation of  tiie  plaintiff,  on  file  in  the  office 

104.    Presmnption   of  legitimacy.  —  of  the  secretary  of  state,  is  admissible  in  evi- 

Children  bom  to  a  married  woman  during  her  deuce  in  proof  of  its  corporate  existence:  Id.; 

coverture  are  presumed  to  be  legitimate,  and  Boston  Tunnel  Co.  v.  McKenaie,  67  Id.  485. 

to  be  the  issue  of  their  mother's  husband:  Articles  of  incorporation  are  not  admissible  to 

Estate  qf  Romero,  75  CaL  379.  show  who  were  the  stockholders  at  a  time 

subsequent  to  the  date  of  the  articles:  Evans 

207.    Person  standing  in  loco  parentis  v.  Bailey,  66  Id.  112.    A  document  purnorting 

— Nejcessaries  Aimished  child — Services  to  be  a  certificate  of  incorporation,  which  is 

of  child.  —  An  uncle  who  receives  his  minor  legally  defective  for  want  of  conformity  to  the 

nieoe  into  his  household  as  a  member  of  his  statutory  requirements,  is  not  proof  of  a  cor* 

family  stanils  towards  her  in  loco  parentis,  and  poration  in  esse:  McCaWon  v.  Hibemia  Savinge 

is  bound  to  support  and  maintain  her  accord-  and  Loan  Society,  70  Id.  163 
ing  to  his  circumstances,  and  is  not  entitled  to 

charge  her  for  the  necessary  food,  clothes,  and  208.    Stockholder  —Parol  evidence.  — 

lodging  furnished  her,  either  during  her  minor-  A  question  arose  incidentally  as  to  whether  a 

ity  or  afterwards,  during  the  existence  of  the  witness  for  the  corporation  was  an  officer  and 

quasi  paternal  relation  between  them.    On  the  stockholder.    It  was  held  that  parol  evidence 

other  nand,  the  niece,  during  the  continuance  was  competent  to  prove  the  fact:  Boston  Tun" 

of  such  relation,  is  not  entitled  to  charge  her  nd  Co.  v.  JlcKenzie,  67  CaJ.  485. 
uncle  for  services  rendered  by  her  in  ana  about 

his  house:  StarUe  v.  Perry,  71  CaL  495.  200.    Failure  to  file  copy  of  articles 

Torts  of  minor.  -—A  father  is  not  liable  of  incorporation.  —The  failure  of  aoorpora- 

for  the  torts  of  his  minor  child  committed  tion  to  file  a  copy  of  its  articles  of  incorporation 

without  his  knowledge,  consent^  or  sanction,  in  the  office  of  the  clerk  of  the  counter  m  which 

and  not  in  the  course  of  his  employment  of  the  it  owns  prc^rty,  as  required  by  section  299  of 

child:  Hagerty  v.  Powers,  66  CaL  868.  the  Civu  Oode,  does  not  prevent  the  corpora- 
tion from  defending  an  action  brought  against 

200.    Illegitimate  eUld  of  step-child  it  to  recover  for  work  and  labor  alleged  to 

—  Support  by  step-father.  —  In  the  alMenoe  have  been  performed  on  such  property :  Weeke 

of  an  express  agreement  therefor,  a  husband  v.  Cfaribaldi  S.  O.  M.  Co.,  73  Cal.  599.* 
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800.       BanTring     corporation  —  Sab-  liquidation,  the  board  of  directors  proceeded 

■cription  to  stocks  Payment  by  note.  —  to  pay  dividends;  the  stockholders  who  had 

A  promissory  note  executed  to  a  banking  cor-  handed  orer  their  deposits  on  account  of  stock 

poration  in  payment  of  a  subscription  to  its  subscriptions  being  excluded  from  participa- 

capital  stock  is  not  void  as  being  against  pub-  tion  therein.     The  present  action  Ib  brought  on 

lie  policy:  Pacific  Tntst  Company  v.  Doraey,  72  behalf  of  such  stockholders  to  establish  their 

Gal.  55.  right  to  share  in  the  dividends.    It  was  held 

Capital  stock  —  Subscription  —  Iiiqui-  that  as  the  subscription  to  the  stock  was  un- 

dation.  — The  Odd  Fellows'  Savings   Bank  conditional,  the  depositors  sulwcribing  became 

was  originally  incorporated  as  a  membership  stockholders,  and  were  not  entitled  to  share 

saviuffs  bank.    Becoming  financiallv  embar-  in  the  dividends  as  depositors:  Dallemand  v. 

rassed  in  1878,  at  a  meetmg  of  its  depositors  Odd  Fellows*  Savings  Bank,  74  GaL  598.     It  is 

it  was  determined  to  reorganize  under  section  not  a  condition  precedent  to  the  incorporation 

300  of  the  Civil  Code  into  a  bank  having  a  of  a  bank,  or  to  its  right  to  commence  business 

capital  stock.    Subsequently  in  the  same  year  as  such,  that  the  entire  amount  of  capital  stock 

the  corporation  resolved  to  reincorporate.    In  provided  for  in  its  articles  of  incorporation 

pursuance  of  this  project,  certain  of  the  de-  should  be  subscribed  for:  Id. 
positors  and  others  unconditionally  subscribed 

to  the  capital  stock,  the  depositors  paying  in  801.    Stockholder  bound  by  artidea 

their  deposits  on  account  of  their  supscrip-  of  incorporation  and  by-laws.  —  A  stock- 

tions.     Before  the  total  amount  of  the  capital  holder  of  a  corporation  is  bound  by  its  articles 

was  subscribed  for,  the  bank  incorporatea  and  of  incorporation,  and  its  duly  and  re^larly 

organized,  and  commenced  to  carry  on  busi-  adopted  oy-laws,  whether  he  has  signed  them 

ness.    It  soon  again  became  embarrassed,  and  or  not:  McFadden  v.  Board  qf  Svpenrisors,  74 

was  forced  in  liquidation.    In  carrying  out  the  CaL  571. 

303.    By-lawSj  for  what  may  provide. 

Sec.  303.  A  corporation  may,  by  its  by-laws,  where  no  other  provision  is 
specially  made,  provide  for,  — 

1.  The  time,  place,  and  manner  of  calling  and  conducting  its  meetingSy 
and  may  dispense  with  notice  of  all  regular  meetings  of  stockholders  or 
directors; 

2.  The  number  of  stockholders  or  members  constituting  a  quorum; 
8.  The  mode  of  voting  by  proxy; 

4.  The  qualifications  and  duties  of  directors,  and  also  the  time  of  their 
annual  election,  and  the  mode  and  manner  of  giving  notice  thereof; 
6.  The  compensation  and  duties  of  officers; 

6.  The  manner  of  election  and  tenure  of  office  of  all  officers  other  than  the 
directors;  and 

7.  Suitable  penalties  for  violations  of  by-laws,  not  exceeding  in  any  case 
one  hundred  dollars  for  any  one  offense; 

8.  The  newspaper  in  which  all  notices  of  the  meetings  of  stockholders  or 
board  of  directors,  notice  of  which  is  required  shall  be  published,  which 
must  be  some  newspaper  published  in  the  county  where  the  principal  place 
of  business  of  the  corporation  is  located,  or  if  none  is  published  therein,  then 
in  a  newspaper  published  in  an  adjoining  county;  provided^  that  when  the 
by-laws  prescribe  the  newspaper  in  which  said  publication  shall  be  made,  if 
from  any  cause  at  the  time  any  publication  is  desired  to  be  made,  the  pub- 
lication of  such  newspaper  shall  have  ceased,  the  board  of  directors  may,  by 
an  order  entered  on  the  records  of  the  corporation,  direct  the  publication  to 
be  made  in  some  other  newspaper  published  in  the  county,  or  if  none  is 
published  therein,  then  in  an  adjoining  county. 

Notes  of  Deoisions  Apflicablb  to  SBcnoir  903. 

Salary  of  president.  —  A  resolution  of  evidence  of  the  fact.     But  such  resolution  is 

the  board  of  directors,  reciting  that  the  salary  not  evidence  of  a  contract  for  a  salary  prior  to 

of  its  president  was  fixed  at  a  certain  amount  that  time:   Srmih  v.  Woodville  8.  M.  Co.,  66 

durinff  the   preceding   year,  is  an  admission  CaL  398. 
that  the  salary  was  so  fixed,  and  is  competent 
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306.    Repealed  by  act  approved  March  19,  1889;  Statates  1889,  365. 

807.  Election  by  baUot  —  Number  of  votes. 

8ec.  307.  All  electiooB  must  be  by  ballot,  and  every  stockholder  shall 
have  the  right  to  vote  in  person  or  by  proxy  the  nnmber  of  shares  standing 
in  his  name,  as  provided  in  section  three  hundred  and  twelve  of  this  code, 
for  as  many  persons  as  there  are  directors  to  be  elected,  or  to  cumulate  said 
shares  and  give  one  candidate  as  many  votes  as  the  number  of  directors 
multiplied  by  the  number  of  his  shares  of  stock  shall  equal,  or  to  distribute 
them  on  the  same  principle  among  as  many  candidates  as  he  shall  think  fit. 
In  corporations  having  no  capital  stock,  each  member  of  the  corporation  may 
cast  as  many  votes  for  one  director  as  there  are  directors  to  be  elected,  or 
may  distribute  the  same  among  any  or  all  of  the  candidates.  In  either  case 
the  directors  receiving  the  highest  number  of  votes  shall  be  declared  elected. 
The  provisions  of  this  section,  so  far  as  it  relates  to  cumulative  voting,  shall 
not  apply  to  literary,  religious,  scientific,  social,  or  benevolent  societies,  unless 
it  shall  be  so  provided  in  their  by-laws  or  rules.  [Amendment  approved  March 
lOj  1887;  Statutes  and  Amendments  1887^  95;  to  take  effect  immediatelyj] 

Notes  ov  Decisions  Affuoabub  to  Sechofs  307-358. 

Ifannfir  of  voting^.  —  Every  qualified  to  account  to  the  company  for  certain  corpo- 
stockholder  present  at  an  election  has  a  right  rate  property  alleged  to  have  been  frandalently 
to  vote  at  one  time  the  number  of  shares  appropnated  by  them.  It  was  held  that  the 
owned  by  him  for  the  wholo  number  of  direc-  action  could  not  be  maintained  by  the  stock- 
tors  to  be  elected,  or  to  cumulate  his  shares  holders,  for  the  reason  that  the  request  made 
upon  one  candidate,  or  to  distribute  them  by  them  on  the  directors  to  bring  the  action 
amonff  as  many  candidates  as  he  may  see  fit;  was  simulated,  and  did  not  express  the  real 
and  the  corporation  has  no  power  to  adopt  any  nature  of  the  action  that  they  desired  to  have 
other  mode  of  election:  Wright  v.  CetUrcU  CaL  brought:  Bacon  v.  Irvine^  70  CaL  222.  A  stock- 
O.  W,  Co,f  67  CaL  632.  holder  of  a  corporation  may  maintain  an  action 

in  its  behalf  against  the  directors  of  the  com- 

808.  Advances  b^  a  director. — Money  pany  for  an  accounting  and  recovery  by  the 
advanced  to  a  corporation  by  a  director  in  good  corporation  of  moneys  belonging  to  it  which 
faith,  and  which  is  received  and  used  for  haa  been  fraudulently  misappropriated  by  the 
necessary  corporate  purposes,  is  a  valid  claim  directors:  Beach  v.  Cooper^  72  Id.  99.  In  such 
aoainst  the  corporation:  Santa  Cruz  R.  R,  an  action,  the  corporation  is  a  necessary  party 
Ch,  V.  Spreckles,  65  CaL  193.  defendant,  and  at  no  stage  of  the  liti^tion  can 

it  be  dismissed  from  the  case  without  working 

809.  IHvision  of  stock:  See  KMy.LU'  a  discontinuance:  Id.  On  an  appeal  by  the 
enthal,  decided  February  IS,  1889  (unre-  directors,  in  such  an  action,  from  a  judgment 
ported).  rendered  against   them,   a  notice  of   appeal 

served  on  the  attorney  for  the  plaintiff  ncces- 

810.  Action  by  stockholders.— An  sarily  brings  the  corporation  defendant  before 
action  was  brought  by  certain  stockholders  of  the  appellate  court:  Id.  The  jud^nnent  ren- 
a  corporation  against  the  company,  its  presi-  dered  against  the  directors  was  h3d  not  sua* 
dent,  directors,  and  other  officers,  for  the  pur-    tained  by  the  findings:  Id. 

pose  of  procuring  the  appointigent  of  a  receiver 

of  the  corporate  property;  to  compel  each  and  315.    Election  of  directors — Action  to 

all  of  the  defendants  to  account  to  the  com-  set  aside. — A  stockholder  in  a  corporation 

pany;  that  an  assessment  levied  upon  its  cap-  may  maintain  an  action  to  set  aside  an  election 

ital  stock  be  rescinded,  and  that  the  sale  of  the  of  directors  of  the  corporation,  although  at  the 

stock  in  payment  of  the  assessment  be  en-  time  of  the  election  no  stock  had  stood  in  his 

joined.    The  complaint  alleged  that  all  of  the  name  on  the  books  of  the  corporation  suffi- 

individual  defendants  had  conspired  together  ciently  long  to  entitle  him  to  vote:  Wright  v. 

and  embezzled  a  large  amount  of  the  corporate  Central  California  Colony   Water  Co.^  67  CaL 

funds.    It  further  alleged  that  the  plaintiffs  532.    The  superior  court  has  jurisdiction,  as  a 

had  requested  the  directors  of  the  corporation  court  of  equity,  to  inquire  into  the  validity  of 

to  bring  the  action  in  the  name  of  the  com-  such  an  election,  and  to  set  it  aside  if  not  made 

pany,  but  that  they  had  refused.    On  the  trial,  in  conformity  with  law:  Id. 
no  evidence  connecting  the  directors  with  any 

fraudulent  act  or  eml^zzlement  of  the  corpo-  320.    Acfjourned  meeting. — Where  the 

rate  property  was  introduced,  and  it  appeared  by-laws  of  a  corporation  contained  a  provision 

that  the  solo  object  of  the  action  was  to  com-  for  regular  meetings,  and  at  such  a  meeting,  cer- 

pel  the  defendants,  other  than  the  directors,  tain  directors  being  absent,  the  board  adjourned 
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nntn  the  next  day,  without  fixing  an  hoar,  nor  cover  the  amount  of  the  assessment  so  levied 

was  notice  of  the  adjourned  meeting  given  the  upon  the  stock  of  the  defendant.    It  was  held 

absent  directors,  it  was  held  that    the    ad-  that  the  call  made  by  the  chancery  court  was 

joumed  meeting  was  a  special  meeting,  and  the  same  in  effect  as  if  it  had  been  made  by 

that  its  action  in  levying  an  assessment  was  the  president  and  directors  of  the  corporation, 

null  for  want  of  notice  to  all  the  directors:  that  the  statute  of  limitations  commenced  to 

Thompson  v.  Williams,  76  CaL  153.  run  in  favor  of  the  defendant  from  the  time 

of  the  call  and  assessment,  and  that  his  liabil- 

322.    Share-holders. — ^The  books  of  a  cor-  ity  thereon  was  barred  in  two  years:  Olenn  ▼• 

poration  are  competent  evidence  to  prove  the  Saxton,  68  Oal.  353. 
number  of  shares  of  stock  subscribea  for  and 

issued,  and  who  were  the  stockholders  at  the  342.    Sale  for  assessment.  — Where  a 

time  an  alleged  indebtedness  accrued:  Bvana  stockholder  fails  to  pay  a  lawful  assessment 

V.  Bailey,  60  Cal.  112.  and  his  stock  is  advertised  for  sale,  a  com- 

Traxisfer  of  stock  to  escape  liability,  plaint  setting  forth  that  the  company  refused 
— If  the  rule  which  prevails  in  some  courtie^  to  show  plamtiff  its  bills  and  vouchers  as  re- 
as  to  transfer  to  escape  liability,  applies  at  all  quired  by  section  377,  post,  that  it  was  a 
in  California,  it  does  not  apply  unless  the  worthless  concern,  and  desired  to  get  plain- 
transfer  was  for  the  purpose  of  escaping  lia-  tiffs  stock  for  the  assessment,  shows  no 
bility,  and  to  a  person  whom  the  stockholder  sround  for  the  appointment  of  a  receiver,  or 
knew  to  be  irresponsible:  Moore  v.  Boyd,  74  for  the  granting  of  an  injunction  to  restrain 
Gal.  167.  Where  the  amount  of  a  stockholder's  the  sale:  Bumham  v.  S.  F.  Fuse  Mfg,  Co,,  76 
liability  is  only  $1.40,  the  appellate  court  Cal.  26. 
may  apply  the  maxim,  De  mimmia  turn  curat 
iex:  Id.  344.   Purchase  of  stock  at  assessment 

Transfer  to  enable  party  to  act  as  sale. —The  stock  of  a  corporation  purchased 
director. —  A  transfer  npon  the  books  of  the  by  it  under  this  section,  at  a  sale  for  delin- 
company  of  five  shares,  to  enable  a  person  to  quent  assessments,  is  held  subject  to  the  con- 
act  as  a  director,  makes  him  liable  as  a  stock-  trol  of  the  stockholders,  and  cannot  be  levied 
holder  to  the  extent  of  such  shares:  Moore  y.  on  under  an  executibn  against  the  corporation: 
Boyd,  74  Cal.  167.  Robinson  v.  Spaulding  Gold  and  Silver  Mining 

Co.,  72  CaL*  32. 
I  824.     Mortgage   of    shares,    although 

land  is  included  in  the  mortgage  also,  is  valid  847.    Action   to  compel   transfer   of 

i                     and  bindinff  between  the  parties  without  the  stock.  —  The  action  was  brought  to  compel 

delivery  of  possession  of   the  certificate  of  the  individual   defendants  to  transfer  to  the 

stock:  Tregear  v.  Etiwanda  WcUer  Co.,  76  Cal.  plaintiff  certain  shares  of  stock  of  the  Capital 

637.     The  mortgagor  is  not  a  necessary  party  Qas  Company,  and  to  pay  to  him  the  dividends 

in  an  action  agamst  the  corporation  to  compel  received  uy  them  thereon,  and  for  other  relief, 

the  execution  and  delivery  of  certificate  of  The  plaintiff  had  been  the  owner  of  an  equal 

stock:  Id.  number  of  shares  of  stock  in  the  Citizens'  Das 

Light  and  Heat  Company,  which  corporation 

831.   Assessment. —  Corporations  formed  had  been  consolidated  with  the  Capital  Gas 

and  existing  under  the  laws  of  this  state  may  Company.     Prior  to  the  consolidation  his  stock 

levy  and  collect  assessments  for  corporate  pur-  had  been  sold  in  satisfaction  of  an  assessment 

poses  on  shares  of  stock  upon  which  the  sub-  levied  thereon,  and  purchased  by  the  indi- 

Bcriptions  have  been  fully  paid:  Santa  Cruz  B.  vidual  defendants.    On  a  review  of  the  evi- 

B.  Co.  V.  Spreckles,  65  Cal.  193.    Under  the  deuce,  it  was  held  that  the  plaintiff  had  ao- 

act  of  March  26,  1866,  the  capital  stock  of  a  quiesced  in  the  sale,  and  had  lost  his  right 

corporation  which  has  been  fully  paid  for  is  to  equitable  relief  by  reason  of   his   delay: 

assessable:  SayreY.CUktens'OiuLigia  and  Heat  Sayrev.  CiUzeM^  Oa»  Light  and  Heat  Co.,  60 

Co.,  69  Id.  207.  CaL  207. 

Iiaws  of  Virginia.  — The  National  Ex- 
press and  Transportation  Company  is  a  corpo-  354.  Oontracts  generally. — ^Where  the 
ration  organized  under  the  laws  of  Virginia,  corporate  seal  of  a  corporation,  accomjianied  by 
On  the  Ist  of  November,  1865,  the  defendant  the  signatures  of  the  proper  officers,  is  affixed 
subscribed  for  fifty  shares  of  its  capital  stock,  to  an  instrument,  the  seal  is  itself  prima  fade 
and  promised  to  pav  to  the  corporation  there-  evidence  that  it  was  affixed,  by  proper  an- 
for  the  sum  of  one  nundred  dollars  per  share,  thority:  Bliss  v.  Kaweah  C.  A  I.  Co.,  65  Cal. 
in  such  installments  and  at  such  times  as  he  602.  A  corporation  is  not  presumed  incapable 
might  be  called  upon  to  pay  according  to  the  of  purchasing  and  holding  shares  of  stock  of 
law  under  which  the  corporation  was  organ-  another  corporation;  the  burden  of  proof  is 
ized.  The  laws  of  Virginia  provided  that  upon  the  party  who  claims  that  the  purchase 
u^n  every  subscription  for  shares  in  any  and  ownership  of  the  stock  was  not  within  the 
joint-stock  corporation,  there  should  be  paid  scope  of  the  powers  of  the  corporation:  Evans 
two  dollars  at  the  time  of  subscribing,  and  v.  Bailey,  66  Id.  112.  As  to  when  a  contract 
the  residue  as  required  by  the  president  and  with  a  director  will  be  set  aside,  see  Sutter 
directors  of  the  corporation.  On  the  14th  of  Street  R.  R.  Co.  v.  Baum,  66  Id.  44.  As  to  the 
December,  1880,  in  a  suit  in  equity  brought  in  powers  of  directors  to  compromise  litigation, 
the  chancery  court  of  Richmond,  Virginia,  it  see  Donohoe  v.  Mariposa  L.  dk  M.  Co.,  66  Id. 
was  decreed  that  thirty  per  cent  of  the  par  317. 

value  of  each  share  of  the  stock  of  the  cor-  Ultra  vires. — A  corporation  is  Uable  on 

poration  should  be  called  for  and  paid  by  the  its  promissory  note,  the  consideration  of  which 

suhsoribers.    The  action  was  brought  to  re-  it  has  received  and  retained,  although  the  note 
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was  executed  in  pursuance  of  a  contract  tiUra  for  services,  alleging  that  the  "plaintiff  was 

vires:  Main  v.  Caaserly,  67  Cal.  127.  employed  by  defendimt  through  one  A,  his  ser- 

Actions  against  —  Estoppel.  —  One  who  vant,    need  not  aver  the  secretary's  authority 

has  contracted  with  an  apparent  corporation  to  bind  the  corporation:  SulUvan  v.  O,  V.  Q. 

as  such  is  estopped,  in  an  action  on  the  con-  AC.  de  M,  Co.,  77  Id.  418. 
tract,  from  denying  the  existence  of  the  cor- 

poration:  Fresno  Canal  A  L  Co.  v.  Warner,  72       358.    Defeusto  CQrporation -illegality 

Cal.  379.  A  corporation  is  not  estopped  to  deny  of  its  acts.  —  A  corporation  de  faxAo  may  le- 

the  validity  of  an  unauthorized  act  of  an  agent  gaily  do  and  perform   every  act  and   thing 

when  it  has  not  availed  itself  of  any  benefit  which  the  same  entity  could  do  or  perform  were 

from  his  act:  BWtsv.  Kaweah  C  <Ss  I.  Co.,  65  Id.  it  ae^^ure  corporation.     As  to  all  the  world, 

502.   In  an  action  by  a  corporation  to  foreclose  except  the  paramount  authority  under  which 

a  mortgage  given  by  the  defendant  for  money  it  acts  and  from  which  it  receives  its  charter, 

loaned  to  him  by  the  corporation,  the  defend-  it  occupies  the  same  position  as  though  in  all 

ant  is  estopped  to  deny  the  regularity  of  the  respects  valid,  and  even  as  against  the  state; 

organization  of  the  corporation,  and  ito  power  except  in  direct  proceedings  to  arrest  its  usur- 

to  enter  into  the  contract:  Grangers^  Bushutss  pation  of  power,  its  acts  are  binding:  Peopie 

Assodaiion  of  California  v.  Clark,  67  Id.  634.  v.  La  Hue,  67  Cal.  626. 
A  complaint  in  an  action  against  a  corporation 

369.   Increasing  and  diminishing  capital  stock. 

Sec.  359.  No  corporation  shall  issue  stock  or  bonds  except  for  money 
paid,  labor  done,  or  property  actually  received,  and  all  fictitious  increase  of 
stock  or  indebtedness  is  void.  Every  corporation  may  increase  or  diminish 
its  capital  stock,  create  or  increase  its  bonded  indebtedness,  subject  to  the 
foregoing  provision.  .The  capital  stock  of  a  corporation  may  be  increased  or 
diminished  at  a  meeting  of  the  stockholders  by  a  vote  representing  at  least 
two  thirds  of  the  capital  stock.  Such  meeting  must  be  called  by  the  board 
of  directors,  and  notice  must  be  given  by  publication  in  a  newspaper 
published  in  the  county  where  the  principal  place  of  business  of  such 
corporation  is  located,  or  if  there  be  none  published  in  said  county,  then 
in  a  newspaper  published  in  an  adjoining  county,  such  paper  to  be  des- 
ignated by  the  board  of  directors  in  the  order  calling  the  meeting,  which 
order  must  be  made  at  least  one  month  before  the  publication  begins. 
The  notice  must  specify  the  object  of  the  meeting,  and  the  amount  to  which 
it  is  proposed  to  increase  or  diminish  the  capital  stock,  the  time  and  place 
of  holding  the  meeting,  which  latter  must  be  at  the  principal  place  of  busi- 
ness of  the  corporation,  and  at  the  building  where  the  board  of  directors 
usually  meet.  The  notice  herein  provided  must  be  published  at  least  once 
a  week  for  at  least  sixty  days.  The  capital  stock  cannot  be  diminished  to 
an  amount  less  than  the  indebtedness  of  the  corporation.  The  bonded  in- 
debtedness of  a  corporation  may  be  created  or  increased  by  a  vote  of  the 
stockholders  representing  at  least  two  thirds  of  the  entire  capital  stock  at  a 
meeting  called  by  the  board  of  directors,  and  after  notice  of  the  time  and 
place  of  the  meeting,  published  in  the  same  manner  and  for  the  time  above 
prescribed,  which  notice  shall  state  the  amount  of  the  bonded  indebtedness 
which  it  is  proposed  to  create,  or  the  amount  to  which  it  is  proposed  to  in- 
crease such  indebtedness,  and  shall  in  all  other  respects  contain  the  same 
matters  as  are  above  provided  and  set  forth  in  the  notice  of  a  meeting  to 
increase  or  diminish  the  capital  stock.  In  addition  to  the  notice  by  publica- 
tion, the  secretary  of  the  corporation  shall  also  address  a  notice  to  each  of 
the  stockholders  at  his  place  of  residence,  if  known,  and  if  not  known,  then 
at  the  place  of  business  of  the  corporation,  .which  notice  shall  be  mailed  to 
the  stockholders  at  least  sixty  days  before  the  day  appointed  for  such  meet- 
ing; and  upon  such  increase  or  diminution  of  the  capital  stock  or  creation 
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or  increase  of  bonded  indebtedness  being  made  as  herein  provided,  a  cer- 
tificate must  be  signed  by  the  chairman  and  secretary  of  the  meeting  and  a 
majority  of  the  directors,  showing  a  compliance  with  the  requirements  of  this 
section,  the  amount  to  which  the  capital  stock  has  been  increased  or  dimin- 
ished, or  the  amount  of  the  bonded,  indebtedness  created  or  to  which  the 
bonded  indebtedness  may  have  been  increased,  the  amount  of  stock  repre« 
sented  at  the  meeting,  and  the  whole  vote  by  which  the  object  was  accom-* 
plished.  The  certificate  must  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  original  articles  of  incorporation  are  filed,  and  a  certified  copy 
thereof  in  the  office  of  the  secretaiy  of  state;  and  thereupon  the  capital  stock 
shall  be  so  increased  or  diminished,  or  the  bonded  indebtedness  may  be 
created  or  increased  accordingly.  When  the  by-laws  of  the  corporation 
prescribe  the  paper  in  which  notice  of  meetings  are  to  be  published,  the 
notices  herein  provided  for  shall  be  published  in  such  paper,  unless  publica- 
tion thereof  shall  have  ceased.  [Amendinent  approved  March  19^  1889; 
Statutes  and  Amendments  1889 ,  S64'1 

NoTBs  07  Dbgisions  Appuoablb  to  SionoNS  309,  960. 

Inerease  of  capital  stock.  — An  increase  chase  and  hold  real  estate,  and  if  there  is  any- 

of  the  owital  stock  of  a  corporation,  and  the  thing  in  its  charter,  or  the  basinees  in  wj^ich 

issoins  of  additional  shares,  to  be  sold  at  a  it  is  engaged,  or  the  law  under  which  it  is 

price  less  than  the  nominal  par  value  of  the  organized,  abridging  this  power,  it  must  be 

stock,  to  supply  a  fund  actually  required  for  shown  affinnatively:  People  ▼.  La  Sut^  67  CaL 

the  use  of  the  corporation,  is  not  a  "  fictitious  526.    The  president  of  a  corporation  has  no 

increase  of  the  stock,"  within  the*  meaning  of  authority,  by  virtue  of  his  office,  to  purchase 

article  12,  section  11,  of   the   constitution:  or  seU  real  property  for  the  corporation  at  bis 

Stem  ▼.  Howard^  66  OaL  616.  discretion.    The  power  can  be  conferred  only 

by  the  board  of  trusteea:  Bliss  v.  Kaweah  C.  <Cr 

860.  Powertoholdrealestate.  —Every  /.  Co.,  65  Id.  502. 
corporaticKn  is  presumed  to  have  power  to  pur- 

363.   Corporations  to  own  their  lots  and  buildings. 

Beo.  863.  By  a  unanimous  vote  of  all  the  directors  at  any  regular  meet- 
ing, any  corporation  existing  or  hereafter  to  be  formed  under  the  laws  of  this 
state  may  acquire  and  hold  the  lots  and  building  on  and  in  which  its  busi- 
ness is  carried  on,  and  may  improve  the  same  to  any  extent  required  for  the 
convenient  transaction  of  its  business.  [New  section  added  by  act  approved 
March  6, 1889;  Statutes  and  Amendments  1889,  67;  to  take  effect  immediately.] 

363.    Correction  of  erroneous  fling  of  incorporation. 

Sec.  863.  When  articles  of  incorporation  have  been  prepared,  subscribed, 
and  executed  in  accordance  with  the  provisions  of  sections  two  hundred  and 
ninety  and  two  hundred  and  ninety-two  of  the  Civil  Code,  and  such  original 
articles  filed  by  error  or  inadvertence  with  the  clerk  of  a  county  other  than 
that  named  in  the  articles  of  incorporation  as  the  county  in  which  the  prin- 
cipal place  of  business  is  to  be  transacted,  and  the  secretary  of  state  shall 
have  issued  a  certificate  of  incorporation  based  on  a  certified  copy  of  such 
original  articles  of  incorporation,  any  stockholder  or  director  of  such  corpo- 
ration may  petition  the  superior  court  of  the  county  in  which  said  original 
articles  of  incorporation  were  filed  for  an  order  to  withdraw  such  original 
articles  of  incorporation,  and  file  in  place  thereof  a  certified  copy  of  the  copy 
thereof  on  file  in  the  oflSce  of  the  secretary  of  state.  Such  petition  must  be 
verified,  and  must  state  clearly  the  facts,  showing  that  such  articles  of  incor- 
poration were  filed  by  inadvertence  and  mistake;  and  notice  of  the  hearing 
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of  said  petitioQ  must  be  given  for  at  least  ten  days  before  the  day  of  bearing, 
by  publication  in  a  newspaper  published  in  the  county  where  such  petition  is 
filed.  Upon  the  day  set  for  hearing  the  petition,  the  superior  court  may 
grant  an  order  allowing  such  original  articles  of  incorporation  to  be  with- 
drawn, and  a  certified  copy  of  the  copy  in  the  office  of  the  secretary  of  state 
in  the  place  thereof  filed;  and  the  original  articles  of  incorporation  must  be 
filed  within  ten  days  thereafter  in  the  county  in  which  the  principal  place  of 
business  is  to  be  transacted,  as  stated  in  such  articles  of  incorporation,  and  a 
certified  copy  of  the  order  allowing  such  action  must  be  filed  with  the  certi* 
fied  copy  in  the  office  of  the  secretary  of  slate,  after  which  said  corporation 
shall  be  entitled  to  all  rights  and  privileges  of  a  private  corporation,  and  the 
title  to  any  property  it  may  have  previously  acquired  shall  not  be  affected  by 
reason  of  the  failure  to  file  the  original  articles  of  incorporation  in  the  first 
instance.  [New  section  approved  March  19, 1889;  Statutee  and  Amendmewta 
1889,  33^.] 

The  Beoond  and  third  sectioiiB  of  the  act  adding  this  aeotioa  are  as  follows:  — 
Ssa  2.    All  acta  and  parts  of  acts  in  conflict  w)  ~ 
Sfia  d.    This  act  shall  take  effect  immediately. 


427.  How  invest  capital  stock. 

Sec.  427.  Corporations  organiased  subsequent  to  April  first,  eighteen  hun- 
dred and  seventy-eight,  under  the  laws  of  this  state,  for  the  transaction  of 
business  in  any  kind  of  insurance,  may  invest  their  capital  and  accumula* 
tions  in  the  following-named  securities:  — 

1.  In  the  purchase  of  or  loans  uppn  interest-bearing  bonds  of  the  United 
States  government. 

2.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds  of  any  of  the 
states  of  the  United  States  not  in  default  for  interest  on  such  bonds. 

3.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds  of  any  of  the 
counties  and  incorporated  cities  and  towns  of  the  states  of  California  and 
Oregon,  not  in  default  of  interest  on  such  bonds. 

4.  In  loans  upon  unencumbered  real  property,  worth  at  least  one  hundred 
per  cent  more  than  the  amount  loaned,  or  upon  merchandise  or  cereals  in 
warehouse;  but  in  no  instance  shall  such  loan  be  made  in  excess  of  seventy- 
five  per  cent  of  the  security  taken. 

5.  Corporations  engaged  in  the  business  of  insuring  titles  to  real  estate 
may,  after  the  investment  of  one  hundred  thousand  (100,000)  dollars  in  the 
manner  provided  for  in  subdivisions  one,  two,  three,  and  four  of  this  section, 
invest  an  amount  not  exceeding  fifty  per  cent  of  their  subscribed  capital 
stock,  in  the  preparation  or  purchase  of  the  materials  or  plant  necessary  to 
enable  them  to  engage  in  such  business;  and  such  materials  or  plant  shall 
be  deemed  an  asset,  valued  at  the  actual  cost  thereof,  in  all  statements  and 
proceedings  required  by  law  for  the  ascertainment  and  determination  of  the 
condition  of  such  corporations. 

6.  Corporations  organized  for  and  engaged  in  the  business  of  fire  and 
marine  insurance  may,  after  the  investment  of  two  hundred  thousand 
(200,000)  dollars,  in  the  manner  provided  in  subdivisions  one,  two,  three, 
and  four  of  this  section,  invest  the  balance  of  their  capital,  and  any  accumu- 
lations in  interest-bearing  first-mortgage  bonds  of  any  corporations  (except 
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mining  companies)  not  in  default  of  interest,  organized  and  carrying  on 
business  under  the  laws  of  any  state  of  the  United  States;  providedy  that  a 
two-thirds  vote  of  all  the  directors  of  such  corporations  shall  approve  such 
investment.  It  shall  be  the  duty  of  the  officers  of  such  corporation  to  report 
quarterly,  on  the  first  days^  of  January,  April,  July,  and  October  of  each 
year,  to  the  insurance  commissioner,  a  list  of  such  investments  so  made  by 
them;  and  the  insurance  commissioner  may,  if  such  investments  or  any  of 
them  seem  injudicious  to  him,  require  the  sale  of  the  same.  But  no  invest- 
ment in  the  securities  named  in  subdivisions  one,  two,  three,  and  six  of  this 
section  must  be  made  in  an  amount  exceeding  the  market  value  of  such 
securities  at  the  date  of  such  investment.  [Amendment  approved  March  5, 
1S87;  Statutes  and  Amendments  1887,  22;  to  take  effect  from  and  after  its  pa^- 
sage.'\ 

429.   Corporations  formed  subsequent  to  April  i,  1878. 

Sec.  429.  No  corporation  formed  subsequent  to  April  first,  eighteen  hun- 
dred and  seventy-eight,  under  the  laws  of  this  state,  and  transacting  fire, 
marine,  inland  navigation  insurance  business,  or  insurance  provided  for  by 
section  four  hundred  and  twenty  (420)  of  this  code,  except  insurance  of  the 
title  to  real  property,  must  make  any  dividends  except  from  profits  remaining 
on  hand  after  retaining  unimpaired, — 

1.  The  entire  subscribed  capital  stock; 

2.  All  the  premiums  received  or  receivable  on  outstanding  marine  or  in- 
land risks,  except  marine  time  risks; 

3.  A  fund  equal  to  one  half  of  the  amount  of  all  premiums  on  all  other 
risks  not  terminated  at  the  time  of  making  such  dividend; 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course  of  settlement, 
and  all  liabilities  for  expenses  and  taxes.  [Amendment  approved  March  £, 
1887;  StattUes  and  Amendments  1887,  28;  to  take  effect  from  and  after  its  pas- 
sageJ] 

43S.  Accumulate  surplus  fwnd. 

Sec.  432.  Corporations  transacting  business  in  insuring  titles  to  real  estate 
shall  annually  set  apart  a  sum  equal  to  twenty-five  per  cent  of  their  premiums 
collected  during  the  year,  which  sum  shall  be  allowed  to  accumulate  until  a 
fund  shall  have  been  created  amounting  to  ten  per  cent  of  the  subscribed 
capital  stock.  Such  fund  shall  be  maintained  as  a  further  security  to  policy- 
holders, and  shall  be  knowa  as  the  surplus  fund;  and  if  at  any  time  such 
fund  shall  be  impaired  by  reason  of  a  loss,  the  amount  by  which  it  may  be 
impaired  shall  be  restored  in  the  manner  hereinabove  provided  for  its  accu- 
mulation. The  reporting  of  a  loss  shall  be  deemed  an  impairment  of  such 
fund  for  the  purposes  of  this  section.  Such  corporation  must  not  make  any 
dividends  except  from  profits  remaining  on  hand  after  retaining  unim- 
paired,— 

1.  The  entire  subscribed  capital  stock; 

2.  The  amount  owing  to  the  surplus  fund,  under  the  provisions  of  this 
section; 

8.  A  sum  sufficient  to  pay  all  losses  reported,  or  in  course  of  settlement, 
which  shall  be  in  excess  of  the  surplus  fund,  and  all  liabilities  for  expenses 
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and  taxes.  [Amendment  approved  March  5, 1887;  Statutes  and  Amendments 
1887 y  28;  to  take  effect  from  and  after  its  passageJl 

.447.  Imurance  corporations  to  furnish  data  to  insurance  commMsion. 

Sec.  447.  Every  life  insurance  corporation  organized  under  the  laws  of 
this  state  must,  on  or  before  the  first  day  of  February  of  each  year,  furnish 
the  insurance  commissioner  the  necessary  data  for  determining  the  valuation 
of  all  its  policies  outstanding  on  the  thirty-first  day  of  December  then  next 
preceding.  And  every  life  insurance  company  organized  under  the  laws  of 
any  other  state  or  country,  and  doing  business  in  this  state,  must,  upon  the 
written  requisition  of  the  commissioner,  furnish  him,  at  such  time  as  he  may 
designate,  the  requisite  data  for  determining  the  valuation  of  all  its  policies 
then  outstanding.  Such  valuations  must  be  based  upon  the  rate  of  mortal- 
ity established  by  the  American  experienced  life  table,  and  interest  at  fouif 
and  one  half  per  cent  per  annum;  provided^  that  from  and  after  the  thirty- 
first  day  of  December,  A.  D.  one  thousand  eight  hundred  and  ninety-one, 
such  valuations  must  be  based  upon  the  rate  of  mortality  established  by  the 
combined  experience  or  actuaries'  table  of  mortality,  with  interest  at  the  rate 
of  four  per  cfent  per  annum.  When  the  laws  of  any  other  state  or  territory 
require  of  a  life  insurance  company,  organized  under  the  laws  of  this  state,  a 
valuation  of  its  outstanding  policies  by  any  standard  of  valuation  different 
from  that  named  in  this  section,  the  insurance  commissioner  is  hereby  au- 
thorized to  make  such  valuation  for  use  in  such  other  state  or  territory,  and 
to  is^ue  his  certificate  in  accordance  therewith.  For  the  purpose  of  making 
the  valuations,  the  insurance  commissioner  is  authorized  to  employ  a  com- 
petent actuary,  whose  compensation  for  such  valuations  shall  be  three  cents 
for  each  thousand  dollars  of  insurance,  to  be  paid  by  the  respective  companies 
whose  policies  are  thus  valued.  [Amendment  approved  February  25y  1889; 
Statutes  and  Aviendments  1889,  86,1 

Section  2  of  the  act  amending  the  above  section  provided:  — 

Saa  2.  All  acts  and  parts  of  acts  inconflict  with  the  provisions  of  this  act  are  hereby  repealed. 

NoTss  07  Dbcisions  Apfuoablb  to  SEonoNB  456-596. 

456.  Bailroad  bonds— Interest  cou-  nia  8,  R.  R.  Co,  v.  Southern  Pacffie  R.  R,  (Jo,, 
pons  —  Liability  of  the  state.  —  The  bonds  67  Cal.  69. 
issned  by  the  Central  Pacific  Baihroad  Com- 
pany, under  the  act  of  April  4, 1864,  are  Yalid,  485.  Failure  to  erect  fences.  — A  rail- 
and  the  state  is  liable  upon  the  interest  cou-  road  corporation  which  fails  to  erect  fences  along 
pons  issued  in  accordance  with  the  provisions  its  track^  as  required  by  this  section,  is  liable 
of  the  act:  Bank  qf  CcUifomia  v.  Dunn,  66  to  a  person  on  horseback  who  is  injured  by  a 
Cal.  38.  passmg  train  in  consequence  of  the  horse  be- 
coming frightened  and  unmanageable  on  the 

470.    Use  of  street  by  steam  railroad  approach  of  the  train,  and  attempting  to  run 

—  Compensation  to  abutting  proprietor,  across  the  track  immediately  in  front  of  the 

—  A  steam  railroad  corporation  cannot  acquire  engine,  the  rider  not  being  guilty  of  contribu- 
a  right  of  way  for  its  road  over  a  street  m  a  tory  negligence:  HynesY,  Han  Francisco^  N,  P, 
municipality  the  fee  in  which  is  owned  by  an  R,  R,  Co,,  65  Cal.  316.  In  an  action  to  recover 
abutting  proprietor,  except  upon  compensation  damages  for  the  killing  of  a  pair  of  horses,  al- 
first  made  to  him:  Weyt  v.  Sonoma  V,  R,  R,,  leged  to  have  been  caused  by  the  negligence  of 
69  CaL  202.  the  defendant  in  running  its  locomotive  and 

cars,  evidence  that  a  fence  alongside  of  the  de- 
473.  Consolidation  of  railroads — Ar-  fendant's  track  was  out  of  repair,  and  that  the 
ticles  of  incorporation.  —  Under  this  sec-  horses  came  through  an  open  gate  in  the  fence 
tion  and  section  40  of  the  act  of  1861,  upon  the  onto  the  track,  is  inadmissible,  in  the  absence 
consolidation  of  two  railroad  corporations,  the  of  any  allegation  in  the  complaint  showing 
articles  of  consolidation  constitute  the  new  that  the  gate  was  left  open,  or  allowed  to  re- 
articles  of  incorporation,  and  should  be  filed  main  open,  through  the  negligence  of  the  de- 
in  the  office  of  the  secretary  of  state:  CaJ^or-  fendant^  which  operated  as  a  proximate  cause 
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of  the  injury:  Jahant  v.  Central  Pacific  i?.  i?.  and  while  there,  was  run  over  by  a  passing 

Co>f  74  CaL  9.  train.    The  negligence  was  claimed  to  consist 

in  the  failure  of  the  engineer  to  use  ordinary 

486.    Damage  caused   by  spreading  diligence  in  stopping  the  train  after  seeing  the 

fire.  —  A  r^lroad  company  authorized  by  its  plamtifT.     On  a  review  of  the  evidence,  it  was 

charter  to  use  steam  power  necessarily  has  the  held  that  there  was  no  negligence  shown  on 

right  to  use  fire  as  a  means  of  generating  the  part  of  the  defendant  or  its  employees: 

steam,  and  is  not  liable  for  injuries  unavoida-  Williams  v.  8.  P.  R,  R,  Co.y  72  Cal.  120.     As 

bly  produced  by  the  fire  kept  for  such  pur-  to  when  contributory  negligence  bars  an  action 

pose:  Butcher  V.  Vaca  Valley  etc.  R.  R,  Co.,  67  for  negligence  to  one  standing  on  the  track, 

Cal.  518.     A  complaint  alleged  that  through  see  Ryall  v.  C.  P.  R.  R.,  76  Id.  474. 

the  negligence  of  the  defencUnt,  fire  from  its  Jumping  ofif  moving  cars.  —  An  action 

locomotive  was  sufiered  to  escape,  and  did  es-  was  brought  to  recover  damages  for  injuries 

cape,  and  by  reason  thereof  came  upon  the  received  by  the  plaintiff  in  alighting  from  a 

land  of  the  plaintiff,  causing  the  injury  com-  train  of  cars  belonging  to  the  deiendant.     The 

plained  of.    The  evidence  was,  that  the  fire  main  point  at  issue  was,  whether  the  injury 

commenced  on  the  land  of  another,  from  which  was  caused  by  the  sudden  starting  of  the  cam 

it  spread  to  the  land  of  the  plaintiff.     It  was  after  they  had  stopped,  without  giving  the 

held  that  there  was  no  variance:  Id.    In  such  plaintiff  a  reasonable  time  to  alight,  or  hy  her 

a  case,  the  question  whether  the  damage  done  negligently  jumping  from  the  train  while  it 

to  the  plaintiff  was  an  ordinary  and  natural  was  in  motion.    On  this  issue  the  evidence  was 

result  of  the  negligence  must  be  determined  conflicting.   The  court,  after  charging  the  jury 

by  the  jury  from  all  the  circumstances  proved:  as  to  the  duty  of  railroad  companies  to  stop 

Id.    On  the  trial,  a  witness  testified  that  about  their  trains  a  reasonable  time  in  order  to  allow 

two  weeks  after  the  fire  complained  of,  at  a  passen^rs  to  alight,  instructed  them  that  the 

place  from  a  quarter  to  half  a  mile  distant  from  plaintiff  could  not  recover  if  her  negligence 

the  spot  where  it  was  kindled,  he  saw  fire  in  caused  or  contributed  to  the  injury.     It  was 

a  field  near  the  defendant's  road,  just  after  a  held  that  the  instruction  was  proper,  and  that 

train  had  passed,  drawn  by  the  same  engine  the  omission  therefrom  of  the  word  *'prozi- 

from  which  it  was  claimed  the  sparks  escaped  mate "   was    immaterial,    as    under  the    cir- 

causinff  the  damage  to  the  plaintiff.    It  was  cumstances   the   negligence,   if   any,  of   the 

held  uiat  the  evidence  was   admissible:  Id.  plaintiff,  must  have  proximately  contributed 

Evidence  is  also  admissible  that  soon  after  the  to  the  injury:  Craven  v.  C,  P.   R,   R,   Co., 

fire  tho  engine  was  repaired  so  as  more  effect-  72  CaJ.  345.     In  such  a  case,  evidence  that  the 

ively  to  retain  the  sparks:  Id.    On  a  review  of  plaintiff  had,  within  a  year  previous  to  the 

tho  evidence,  it  was  held  that  the  neeligence  accident,  frequently  traveled  over  the  route 

of  the  defendant  was  prima  fade  establuhed:  in  question,  had  frequently  jumped  off  the 

Id.  cars  while  in  motion,  and  had  been  warned 

Instroctions  —  XSvidenoe     of    similar  against  the  danger  of  so  doing,  is  admissible: 

fixes.  — In  an  action  for  damages  by  fire,  the  Id. 

court  instructed  the  jury  that  m  determining  Crossing  track  without  looking  for 
the  question  of  negligence,  they  might  con-  train.  —  A  person  of  mature  age,  in  the  full 
aider  the  fact  that  the  defendant's  engines  had  possession  of  nis  faculties,  while  driving  along 
dropped  fire  at  other  times  before  or  after  the  a  public  road  as  it  nears  a  railroad  crossing, 
occurrence  of  the  fire  complained  of.  The  de-  from  which  road  a  clear  and  unobstructed  view 
fendant  objected  to  the  instruction,  on  the  of  the  railroad  track  could  be  had  for  a  con- 
ground  that  it  was  not  limited  as  to  time,  siderable  distance,  is  guilty  of  contributory 
place,  or  to  the  particular  engine.  It  was  negligence  in  driving  over  the  crossing  without 
held  that  the  instruction  was  proper,  and  that  first  looking  for  the  approach  of  comins  trains; 
any  objection  on  account  of  the  remoteness  of  and  if  in  attempting  to  cross  the  tracK  under 
the  other  fires  should  have  been  made  at  the  such  circumstances  ne  is  killed  by  a  passing 
time  of  the  introduction  of.  the  evidence:  train,  the  railroad  company  is  not  liable,  not- 
Sieele  ▼.  Padjic  Coast  R'y  Co.,  74  Cal.  323.  withstanding  the  engineer  of  the  train  omitted 
In  such  an  action,  an  instruction  that  the  to  ring  his  bell  or  blow  his  whistle  as  the  train 
plaintiff  could  not  recover  if  the  defendant  approach^  the  crossing:  Olascock  v.  Central 
was  not  negligent  in  allowing  the  sparks  to  Pacijic  R.  R.  Co.,  73  Cal.^  137. 
escape,  but  which  ignores  all  reference  to  its  I/edarations  of  engineer -^Besgestee — 
negligence  in  allowing  the  dry  grass  to  remain  Evidence.  —  In  an  action  against  a  railroad 
on  its  right  of  way,  is  properly  refused:  Id.  company  to  recover  damages  for  personal  in- 
In  such  an  action,  an  objection  to  a  question  iuries  alleged  to  have  been  caused  by  the  neg- 
asked  a  witness  in  reference  to  other  similar  ligence  of  an  engineer  in  the  management  of  a 
fires  on  tiie  defendant's  road,  on  the  ground  train  on  the  road  of  the  defendant,  the  declara- 
that  it  was  not  limited  to  some  recent  period,  tions  of  the  engineer  in  explanation  of  the 
should  specify  the  particular  ground  of  the  accident^  made  about  five  minutes  after  its 
objection.  An  objection  that  tiie  question  occurrence,  are  not  part  of  the  res  ^esto,  and  are 
was  "irrelevant  and  immaterial"  is  insnfii-  inadmissible  in  evidence:  DurlSe  v.  Central 
cient:  Id.  PadjUe  R.  R.  Co.,  69  CaL  533. 

Injiiry  to  trespasser  on  track. — An 

action  was  brought  to  recover  damaces  for  487.     Expulsion   Of  passenger  from 

personal   injuries   inflicted   on   the   ]^aintiff  car.  —  A  passenger  who  is  forcibly  expelled 

through  the  alleged  neffligence  of  the  defend-  from  a  railroad  car,  and  receives  an  injury  to 

ant's  employees.    At  tne  time  of  the  injury,  his  person,  is  not  required  to  exercise  the 

the  plaintiff  was  lying  in  an  unconscious  con-  highest  degree  of  care  and  caution  to  avoid  the 

dition  by  the  side  of  the  defendant's  track,  consequences  of  such  injury.     It  is  enough 
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that  he  uaes  reasonable  care  ander  the  dream-  of  the  oompaay:  Id.    In  an  action  to  recover 

Btances,  and  the  question  ia  one  for  the  jury,  damages  beyond  the  amount  stipulated,  the 

Section  487  of  the  Civil  Code  imposes  a  posi-  burden  of  proof  is  on  the  plaintiff  to  show 

tive  duty  on  the  conductors  and  managers  of  such   willful   misconduct    or   gross   neglect: 

railroad  trains,  but  not  on  passengers:  Bland  Id. 

V.  8.  P.  M.  R  Co.,  65  CaL  626.    Where  a  ^       ^     ' 

ticket  is  issued  by  a  railroad  company  for  pas-  540.  Sale  and  distribation  of  water.  — 

sage  over  its  own  line  and  a  connectmg  road,  A  person  engaged  in  furnishing  water  to  the 

under  a  verbal  agreement  between  the  respect-  inhabitants  of  a  city,  under  a  franchise  permit- 

ive  passenger  and  ticket  agents  that  tickets  ting  him  to  lay  pipes  through  the  streets  for 

issued  by  one  shall  be  accepted  by  the  other,  .that  purpose  and  to  sell  the  water,  cannot 

and  afterwards  pro-rated,  an  action  may  be  without  reasonable  cause  shut  off  the  water 

maintained  against  l^e  connecting  road  for  an  from  one  of  such  inhabitants  who  is  using  the 

illegal  expulsion  of  the  passenger  by  its  offi-  same  at  a  fixed  rate.    The  use  of  water  appro- 

cers:  Lundy  v.  Ceniral  PaeyiG  R,  R.  Co,,  66  priated  for  sale,  rentol,  or  distribution  is  a 

Id.  191.  public  use,  and  the  right  to  collect  rates  or 

compensation  for  the  use  of  water  furnished 

490.    Tickets— Limitation  as  to  time,  to  the  inhabitants  of  a  city  is  a  franchise 

—Where  a  railroad  ticket  is  conditioned  that  which  can  only  be  exerdsed  by  authority  of 

it  will  not  be  good  for  passage  after  a  certain  and  in  the  manner  prescribed  by  law:  Mo- 

number  of  days  from  the  date  of  sale,  the  Cfxny  v.  Becmdry,  67  Cal.  120. 

passenger  may  commence  his  journey  at  any  Use  limited  to  stockliolders — Sates.  — 

date  within  the  stipulated  time.    Such  a  con-  A  corporation,  organized  for  the  purpose  of 

dition  does  not  require  him  to  complete  the  supplying  water  for  the  use  of  the  owners  and 

passage  within  the  time  mentioned:  JAindy  v.  occupants  of  land  within  a  particular  district, 

Central  Pacyie  R  R  Co.,  66  Cal.  191.  may  adopt  by-laws  limiting  the  risht  to  use 

the  waters  of  the  corporation  exclusively  to 

5 14.  Turnpike  corporations  —  De-  its  own  stockholders  on  lands  owned  by  them: 
mand  and  reciaipt  of  excessive  tolls —  MeFaddenr.  Board  qf  SuperviaorB  qf  Lot  An- 
Penalty.  —  Under  section  31  of  the  act  of  gelea  County,  74  Cal.  571.  The  board  of  super- 
May  12,  1853,  providing  for  the  formation  of  visors  of  a  county  have  no  power,  either  under 
corporations  for  the  construction  of  plank  and  section  1  of  article  14  of  the  constitution,  or 
turnpike  roads,  a  toll  gatherer  who  receives  the  act  of  March  12,  1885,  to  fix  the  water 
from  any  person  more  than  he  is  autiiorized  to  rates  of  a  corporation  which  acquires  and 
collect  as  toll  is  not  liable  for  the  penalty  im-  holds  water  solely  for  the  use  of  its  stock- 
posed  by  that  section,  unless  he  also  demanded  holders,  and  not  for  sale,  distribution,  or  rental 
the  excessive  amount  of  the  person  paying  the  to  the  general  public,  and  which  does  not  sell, 
same:  Culbertaon  v.  Einevan,  73  Cal.  68.  The  rent,  or  use  its  water  in  any  way  so  as  to  ac- 
failure  of  the  board  of  supervisors  of  the  county  cumulate  a  fund  for  the  payment  of  dividends: 
throush  which  a  toll  road  passes,  to  fix  the  Id. 

rateot  toll  to  be  collected  thereon  during  a  Fraudulently  taking  water  from  main, 

particular  year,   as  required   by  the  act  of  complaint  for,  when  sufficient:  See  Mc  parte 

AprU  28,  1857,  amending  the  act  of  May  12,  Louis  Helbing,  66  Cal.  215. 
1853,  does  not  render  a  person  who  demands 

and  receives  tolls  thereon  during  such  year  551.   Canal  corporation — Bridge  over 

liable  for  the  penalty  prescribed  by  section  31  public    highway  —  Construction    at  — 

of  the  latter  act  for  demanding  and  receiving  This  section  was  repealed  by  section  2737  of 

excessive  toUs:  Id.  the  Political  Code,  as  amended  in  1883,  author- 
izing the  road  overseer  to  coustruct  bridges 

515.  Transfer  of  firanchise.  —  An  act  across  all  ditches  that  intersect  public  high- 
granting  a  franchise  to  a  county  to  collect  ways,  upon  the  neglect  of  the  persons  excavat- 
toUs  upon  a  public  road  does  not  authorize  the  ing  the  ditches  so  to  do:  County  qf  Fresno  v. 
county  to  grant  the  franchise  to  other  persons:  Fowler  Svntch  Canal  Co.,  68  CaL  359.  A  writ 
People  V.  aorsley,  65  CaL  381.  of  mandate  lies  to  compel  such  a  corporation 

to  construct  a  bridge  across  its  ditch,  upon  its 

536.    Liabilities. — Under  the  provisions  refusal  to  comply  with  an  order  of  the  board 

of  the  Civil  Code,  telegraph  companies  are  not  of  supervisors  requiring  the  erection  of  the 

conunon  cfu^riers,  but  must  use  "great  care  bridge:  Id. 
and  diligence  in  the  transmission  and  delivery 

of  messages":  Hart  v.    Western  Union  Tele-  552.    Ditch  and  canal  company. — A 

ffraph  Co.,  66  Cal.  679.     A  stipulation  provid-  complaint  by  stockholders  against  the  direo* 

m^  that  the  liability  of  the  company  for  any  tors  of  a  ditch  and  canal  company,  which  al* 

mistake  or  delay  in  the  transmission  or  deliv-  leges  that  the  company  '*is  incorporated  under 

ery  of  a  message,  or  for  not  delivering  the  and  by  virtue  of  tne  laws  of  the  state  of  Cali- 

eame,  shall  not  extend  beyond  the  sum  received  f omia  "  for  the  purpose  of  constructing  a  water 

for  sending  it,  unless  the  sender  orders  the  ditch  for  irrigating  purposes,  and  that  de- 

mess^e  to  be  repeated,  by  sending  it  back  to  fendants   have    fraudulently  distributed  the 

the  omce  which  nrst  received  it,  and  pays  half  water  gratuitously,  without  alleging  that  the 

the  regular  rate  additional,  is  a  reasonable  water  company  was  organized  for  profit,  or  for 

precaution  to  be  taken  by  the  company,  and  the  puipose  of  selling  warer,  does  not  state  a 

binding  upon  all  who  assent  to  it,  so  as  to  cause  of  action,  since  it  shows  no  misconduct 

exempt  the  company  from  liability  beyond  the  on  the  part  of  defendants:  Applegarth  v.  ifs- 

amount  stipulated,  for  any  cause  except  will-  Q»uddy,ll  Cal.  408;  Applegarth  v.  Burris,  de- 

ful  misconduct  or  gross  negligence  on  tne  part  cided  December  6,  1888. 
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573.    DiTidaxid  on  profits.  —  A  sayings  ports  and  current  accounts,  as  required  by  the 

bank  corporation  organised  under  the  act  of  act  of  1880,  a  finding  that  during  the  month 

April  11,  1862,  is  not  authorized  to  appropriate  alleged  the  corporation  was  engaged  in  work- 

and  pay,  as  a  dividend  to  its  stockholders  and  xng  their  mine,  and  thereby  received  and  dis- 

depositors  on  tibe  profits  arising  from  its  busi-  bursed  moneys  and  incurred  liabilities,  was 

ness,  any  portion  of  the  interest  upon  its  loans  held  to  be  supported  by  the  evidence:  Beat  r, 

or   investments  tiiat  may  have  matured  or  Osborne,  72  Cal.  305. 
accrued,  but  which  have  not  been  actually 

coUected   and  received   in  money,  notwith-  695.     Protection  of  property  rights 

standing  such  interest  is  amply  secured,  and  of  members.  — Courts  will  interfere  for  the 

certain  to  be  eventually  paid:  PeopU  tx  reL  purpose  of  protecting  property  rights  of  mem- 

Fcanaan  v.  Ban  Frandaoo  SavingB  union,  72  bers   of   unincorporated   associations,   in   all 

CaL  190.  proper  cases,  and  when  they  take  jurisdiction, 

will  follow  and  enforce,  so  far  as  applicable, 

585.    Failure  of  directors  to  post  re-  the  rules  applying  to  incorporated  bodies  of 

port.  —  In  an  action  by  a  stockholder  against  the  same  character:  Otto  v.  Journeymen  Tai' 

the  directors  of  a  mining  company  to  recover  loinf  Protective  and  Benevolent  Union,  75  CaL 

damages  for  their  failure  to  post  certain  re-  308. 

698.   Corporations  may  mortgage  or  sell  real  estate. 

Sec.  598.  Corporations  of  the  character  mentioned  in  section  five  hundred 
and  ninety-three  may  mortgage  or  sell  real  property  held  by  them,  upon  ob- 
taining an  order  for  that  purpose  from  the  superior  court  held  in  the  county 
in  which  the  property  is  situated.  Before  making  the  order,  proof  must  be 
made  to  the  satisfaction  of  the  court  that  notice  of  the  application  for  leave 
to  mortgage  or  sell  has  been  given  by  publication  in  such  manner  and  for 
such  time  as  the  court  or  the  judge  has  directed,  and  that  it  is  to  the  interest 
of  the  corporation  that  leave  should  be  granted  as  prayed  for.  The  applica- 
tion must  be  made  by  petition,  and  any  member  of  the  corporation  may  op* 
pose  the  granting  of  the  order  by  affidavit  or  otherwise.  But  nothing  herein 
contained  shall  prohibit  or  prevent  the  trustees  or  directors  of  such  corpora- 
tion, under  such  rules  and  regulations  as  they  may  adopt,  from  disposing  of 
burial  plats  situated  in  grounds  of  such  corporation  dedicated  for  burial  pur- 
poses, without  making  such  application  to  or  obtaining  any  order  from  court. 
[Amendment  approved  March  16y  1889;  Statutes  and  Amendments  1889,  2S0; 
to  take  effect  from  and  after  its  passage^ 

NoTxs  or  Decisions  Apflioablb  to  SxonoNS  599-602. 

600.    Gonirtitution  and  by-laws.  — A  vided  that,  upon  the  death  of  a  member,  and 

member  of  a  benevolent  corporation  who  has  in  order  to  make  up  the  amount  to  bo  paid  to 

aaaented  to  the  provisiona  of  its  constitution  his  nominee,  each  member  should  pay  one  dol* 

and  bv-laws  is  bound  by  them:  Robineon  v.  lar,  and  that  the  nominee  should  m  entitled  to 

Irish-American  Benevolent  Society^  67  Cal.  135;  receive  from  the  association  the  amount  col- 

•nd  if  he  is  acquainted  with  its  by-laws,  is  lected  on  the  assessment  to  be  levied  therefor, 

chai*geable   with   notice   of   the   restrictions  it  was  held  that  a  nominee  was  only  entitled 

thereby  imposed  upon  the  power  of  the  trus-  to  receive  the  amount  actually  coUected  on  an 

tees  to  invest  the  funds  of  the  association:  Red  assessment  made  for  his  benefit,  and  not  a  sum 

Jacket  Tribe  No,  S8  v.  Gibson,  70  Id.  128.  equal  to  one  dollar  from  each  member:  In  the 

Allowance  to  sick  members— Ajmom-'  Matter  qf  the  Application  of  La  SoUdarite  Mutual 
ment. — The  constitution  of  a  corporation  Beneficial  Association,  08  Id.  392.  At  a  meet- 
provided  that  members  when  sick,  upon  com-  ing  of  the  members  of  the  association,  a  reso- 
plying  with  certain  conditions,  shoula  be  enti-  lution  was  passed  directing  a  larger  amount  to 
tied  to  an  allowance  out  of  the  funds  of  the  be  paid  to  certain  nominees  than  the  amount 
corporation;  that  the  board  of  trustees  should  of  the  respective  assessments  coUected  for 
examine  all  claims  of  members  for  such  allow-  their  benefit.  A  by-law  of  the  association 
ance,  and  that  no  money  should  be  paid  out  of  provided  that  no  money  could  bo  drawn  or 
the  corporate  funds  except  upon  the  order  of  appropriated  from  the  treasury  without  the 
the  trustees.  It  was  held  that  a  member  could  order  of  the  directors.  It  was  held  that,  in 
not  maintain  an  action  to  recover  the  allow-  the  absence  of  an  adoption  or  ratification  by 
ance  until  after  the  board  of  trustees  had  been  the  directors,  the  resolution  was  inoperative: 
given  an  opportunity  to  examine  his  claim  Id. 

therefor:  Robinson  v.  Irish-American  Benevolent  Expulsion  and  suspension. — A  member 

Society,  67  Cal.  135.    Where  the  by-laws  of  of  an  unincorporated  association  may  be  ex- 

the  petitioner,  a  benevolent  association,  ]po-  pellcd  therefrom  for  a  violation  of  such  of  the 
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established  rales  of  the  association  as  have  deemed  an  absolnte  donation  to  the  payee,  free 
been  subscribed  or  assented  to  by  the  mem-  from  all  other  claim  or  control.  It  was  held 
bers,  and  as  provide  expulsion  for  such  viola-  that  snch  donation  formed  no  part  of  the  estate 
tion,  or  for  such  conduct  as  clearly  violates  of  a  deceased  member,  and  that  his  personal 
the  fundamental  objects  of  the  association,  representatives  could  not  maintain  an  action  to 
and  if  persisted  in  and  allowed  would  thwart  recover  it:  8vifl  v.  San  Francisco  Stock  and  &- 
those  oDJects  or  bring  the  association  into  dis-  change  Board,  67  Cal.  &67.  The  San  Francisco 
repute:  OUo  v.  Jowmtyman  Tailora'  P,  ds  B.  Stock  and  Exchange  Board  is  a  voluntary  asso- 
Union,  75  CaL  308.  In  the  matter  of  an  ex-  ciation  formed  for  the  purpose  of  dealing  in 
pulsion,  the  association  acts  in  a  gtout  judicial,  stocki^  and  buying  and  selling  the  same  on 
character,  and  so  far  as  it  confines  itself  to  the  commission.  The  company  of  associated  stock- 
exercise  of  the  powers  vested  in  it,  and  in  brokers  is  a  corporation  composed  exclusively 
^ood  faith  pursues  the  methods  prescribed  by  of  the  members  of  the  association,  and  was 
its  laws,  such  laws  not  bein^  in  violation  of  formed  for  the  purpose  of  receiving  donations 
the  laws  of  the  land  or  any  inalienable  ri^t  with  which  to  erect  a  building  for  the  use  of 
of  the  member,  its  sentence  is  condnsive,  like  its  members.  This  it  has  done.  The  members 
that  of  a  judicial  tribunaL  The  courts  will,  of  the  association  and  of  the  corporation  are 
however,  decide  whether  the  ground  for  expul-  entitled  to  an  equal  share  of  its  property,  and 
sion  is  well  taken:  Id.  Such  a  society  cannot  the  only  qualification  for  membersnip  in  the 
expel  a  member  for  an  offense  which  by  the  corporation  is  that  each  member  shiill  be  a 
rules  of  the  association  is  punishable  by  a  fine  member  in  good  standing  of  the  association, 
onlv:  Id.  The  expulsion  of  a  member,  nomi-  and  shall  sign  the  constitution  and  by-laws  of 
nally  for  an  ofiense  for  which  such  punishment  the  corporation.  The  right  and  title  of  each 
is  proper,  but  in  reality  for  an  ofifense  punish-  member  to  the  property  df  the  association,  and 
able  only  by  fine,  is  invalid:  Id.  As  to  sua-  the  privilege  of  participating  in  the  meetings 
pension  for  arrearages  in  payment  of  dues,  of  the  boara,  is  represented  l)y  what  is  called 
and  what  is  a  waiver  thereof  see  McDonald  a  "seat in  the  San  Francisco  Stock  and  £x- 
V.  Supreme  Council  qf  OhoBen  Friends,  decided  change  Board."  By  the  rules  of  the  association, 
December  31,  1888.  each  member  has  the  right  to  voluntarily  dis- 

ItightB  of  subordinate  lodges.  — The  pose  of  his  seat,  but  the  purchaser,  before  he 
constitution  of  the  ^rand  lodge  of  a  fraternal  can  participate  in  the  proceedings  of  the  board, 
order  provided  that  in  case  of  failure  by  a  sub-  must  be  elected  a  member  thereof.  It  was  held 
ordinate  lodge  to  do  certain  things,  it  *'  shall  be  that  the  property,  the  legal  title  to  which  stands 
deemed  an  extinct  lodge,  and  ite  charter  shall  in  the  name  of  the  company  of  associated  stock- 
be  forfeited."  It  was  held  that  where  the  sub-  brokers,  is  in  equity  the  property  of  the  mem- 
ordinate  lodge  is  incorporated  under  the  state  bers  of  the  San  Francisco  Stock  and  Exchange 
laws,  its  suspension  by  the  grand  lodge  has  no  Board,  and  that  such  a  member  has  power  to 
effect  on  its  legal  existence,  and  gives  to  the  pledge  or  mortgage  his  seat,  and  that  the  lien 
representatives  of  the  grand  lodse  no  risht  to  thereby  created  may  be  foreclosed,  and  the  seat 
the  possession  of  property  of  which  it  is  the  sold  subject  to  the  conditions  imposed  by  the 
owner,  and  in  which  the  grand  lodse  has  rules  of  the  association:  Clute  v.  LoveUmd,  68 
no  right,  title,  or  interest:  Merrill  Lodge  jVo.  CaL  254. 
S99, 1.  O.  O.  T.  V.  EUeworth,  decided  January 
28,  1889.  602.    Election  of  ▼estrvmen— Notice 

Bemoval  of  of&cers— Bights  of  seced-  ol — The  proceeding  was  brought  by  the 

ing  members.  —  Where  the  laws  governing  plaintifis,  claiming  to  be   the  duly  elected 

a  voluntary  unincorporated  association  provide  vestrymen  of  St.  Mark's  parish,  to  compel  the 

a  remedy  within  the  association  for  any  offense  defendants  to  surrender  the  temporalities  and 

committed  by  its  officers,  no  opposition  by  the  church  buildinff  belonging  to  the  parish,  and  to 

officers  to  the  authority  under  which  they  act  restrain  them  &om  further  acting  as  the  ves- 

in  the  performance  of  their  functions,  nor  ir-  trymen  thereof.    The  parish  in  question  is  a 

regularity  in  the  performance  thereof,  will  au-  voluntary  religious  association,  subject  to  the 

thorizeapartof  the  members  of  the  association  constitution,  canons,  and  regulations  of  the 

tosecedefor  the  purpose  of  expelling  its  regu-  Protestant  Episcopal  Church  of  the  United 

larly  elected  officers,  declaring  their  offices  va-  States,  and  of  the  diocese  of  California.    A 

cant,  and  constituting  themselves  successors;  canon  of  the  church  requires  that  the  election 

McCallhn  v.  Hibemia  Samnga  and  Loan  Society,  of  vestrymen  shall  be  held  on  Easter  Monday 

70  Cal.  163.  of  each  year,  or  as  soon  thereafter  as  practi- 

San  Francisco  Stock  and  Exchange  cable,  and  that  notice  of  the  election  shall  be 

Board  is  a  voluntary  unincorporated  associ-  given  during  divine  service  upon  the  Sunday 

ation.    Its  constitution  provides  in  effect  for  previous  thereto.    The  election  under  which 

the  creation   of  a   trust  fund,   from  which,  the  plaintiffs  claim  was  not  held  on  Easter  Mon- 

upon  the  death  of  a  member,  a  payment  of  ten  day,  and  the  notice  thereof  was  civen  on  the 

thousand  dollars  is  directed  to  be  made  to  such  preceding  Sunday  at  a  meeting  of  the  congre- 

person  or  objecia  as  he  might  have  designated  gation,  which  took  place  several  hours  before 

m  writing;  or  if  no  written  disposition  was  the  regular  time  for  divine  service.    It  was  held 

made  by  hun,  then  to  certain  specified  persons,  that  the  notice  was  insufficient,  and  that  the 

It  further  provides  that  the  payment  should  be  election  was  void:  Dahl  v.  Paladte,  68  CaL  2i8. 

4 

604.  Religious  corporationa  —  Incorporation  of. 

Sec.  604.    Any  church  or  other  religious  association  in  this  state,  com- 
posed of  two  or  more  constituent  parishes,  missions,  congregations,  or  socie- 
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ties,  having  a  common  convention,  synod,  council,  or  other  representative 
legislative  body,  may  be  incorporated  by  such  representative  body  under 
this  part,  and  subject  to  the  provisions  of  this  title,  except  as  otherwise  pro- 
vided in  this  section.  The  representative  body  of  such  religious  association 
electing  to  incorporate  the  same  shall  determine  the  name  of  the  proposed 
corporation,  the  purpose  for  which  it  is  formed,  the  place  where  its  principal 
business  is  to  be  transacted,  the  term  for  which  it  is  to  exist,  and  the  num- 
ber of  its  directors,  and  shall  elect  its  directors  for  the  first  year.  The 
articles  of  incorporation  need  only  be  signed  and  acknowledged  by  the  pre- 
siding oflBcer  and  secretary  of  such  representative  body,  and  in  addition  to 
the  requirements  of  section  two  hundred  and  ninety,  shall  set  forth  the  pro- 
ceedings herein  prescribed  for  said  representative  body,  and  that  the  same 
were  duly  had  in  accordance  with  the  constitution,  canon,  rules,  or  regula- 
tions governing  the  other  proceedings  of  said  representative  body,  and  the 
time  and  place  thereof.  The  directors  of  such  corporation  shall  be  elected 
annually  by  the  representative  body  of  the  association.  The  representative 
body  providing  for  such  incorporation  shall  frame  by-laws  for  the  corpora- 
tion, and  such  by-laws  may  be  repealed  or  amended,  or  new  by-laws  may  be 
adopted,  by  any  subsequent  representative  body,  in  accordance  with  the  con- 
stitution, canons,  rules,  or  regulations  governing  the  other  proceedings  of 
such  representative  body.  Such  corporation  may  hold  and  administer,  not 
only  the  common  property,  funds,  and  money  of  such  association,  but  also 
the  property,  funds,  and  money  of  any  constituent  parish,  mission,  congrega- 
tion, or  society.  The  limitation  in  section  five  hundred  and  ninety-five  shall 
not  apply  to  corporations  formed  under  this  section  when  the  land  is  held  or 
used  for  churches,  hospitals,  schools,  colleges,  asylums,^parsonages,  or  ceme- 
tery purposes.  [Amendment  approved  March  11, 1887;  Statutes  and  Amendr 
ments  1887 ,  104;  to  take  effect  and  be  in  force  from  and  after  Ue  passage.^ 

Section  2  of  tho  acfc  is  as  follows:  — 

JRepealed, 

Sec.  2.  An  act  entitled  "An  Act  to  amend  an  act  entitled  'An  Act  to  establish  a  Ciyil 
Code/  approved  March  twenty-first,  eighteen  hundred  and  seventy-two,  by  adding  a  new  sec- 
tion thereto,  to  be  known  as  section  six  hundred  and  four,  relating  to  the  formation  of  religious 
incorporations  for  holding  and  administering  church  property,"  approved  March  twelfth,  eigh- 
teen hundred  and  eighty-five,  being  inconsuBtent  herewito^  is  hereby  repealed. 

615.    Cemetery  corporationSy  wfien  may  aeU  land. 

Sec.  615.  Cemetery  corporations  may  sell  lands  held  by  them  upon  ob- 
taining an  order  for  that  purpose  from  the  superior  court  of  the  county  where 
the  lands  are  situated.  Before  making  the  order,  proof  must  be  made  to  the 
satisfaction  of  the  court  that  notice  of  the  application  for  leave  to  sell  has 
been  given  by  publication,  in  such  manner  and  for  such  time  as  the  court 
has  directed^  and  that  the  lands  are  not  required  for,  and  are  not  in  use  for, 
burial  purposes,  and  that  it  is  for  the  interest  of  the  corporation  that  such 
lands  be  sold.  The  application  must  be  made  by  petition,  and  any  member 
of  the  corporation  may  oppose  the  granting  of  the  order  by  affidavit  or  other- 
wise. [New  section  approved  March  4y  1889;  Statutes  and  Amendments^  1889^ 
61;  to  take  effect  and  he  in  force  from  and  after  its  passage.^ 

Nonss  07  Dboisions  Affligable  to  Sbotions  660-1240. 

660.  Fixtures.  —  An  engine,  boiler,  and  lessee  on  the  demised  premises,  and  aeourely 
machinery  for  a  flouring  miU,  erected  by  a    attached  thereto  by  bolts  and  screwi^  are  fix* 
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tares,  as  between  him  and  his  attaching  cred-  A  non-resident  alien  may  inherit  property  in 

iters,  notwithstanding  an  agreement  between  this  state   nnder  this  section,   and  there  is 

the  lessor  and  lessee  that  the  latter  should  nothing  in  the  constitation  to  the  contrary: 

be  at  liberty  to  remove  the  machinery  upon  Escheated  Estate  of  Ouiiford^  67  Id.  380.     Non- 

the  expiration  of  the  lease:  McNally  v.  Co'\-  resident  alien  heirs  are  entitled  to  share  in  the 

no//y,  70  Cal.  3.     The  severance  and  removal  estate  of  an  intestate  equally  with  heirs  of  the 

of  the  iixturei  by  the  lasseo  converts  them  into  same  degree  residing  in  the  state:  BiUinga  v. 

personalty:  Id.     No  demand  is  necessary  be-  Uattver,  (55  Id.  593.     In  order  to  obtain  the 

fore  bringing  suit  to  recover  the  possession  of  property,  it  is  not  necessary  that  the  alien 

the  tixturc3  after  their   wrongfid    severance  should  appear  in  person  and  claim  it;  he  may 

and  removal  by  the  lessee:  Id.  act  through  an  attorney:  Escheated  Estate  qf 

QuHford,  67  Id.  380.  The  property  of  a  i>er- 
682.  Apportenancos.  — The  defendant  son  dying  intestate,  leaving  non-resident  alien 
and  the  plaintiff's  af^signor,  a  mining  company,  heirs,  vests  in  them,  and  not  in  the  state,  sub- 
entered  into  a  contract  under  which  the  former  ject  to  be  divested  if  they  fail  to  appear  and 
agreed  to  furnish  water  to  the  latter  for  the  claim  it  within  the  time  and  in  the  manner 
purpose  of  working  a  quartz-mill  and  mine,  provided  by  statute:  Id.  Anon-resident  alien 
through  a  ditch  to  be  constructed  by  the  min-  may  assign  property  inherited  by  him  in  this 
ing  company.  The  latter  was  to  be  repaid  the  state,  and  the  assignee  may  appear  and  claim 
expense  of  building  the  ditch  in  water,  and  in  it:  Esdieated  Estate  qf  Leopold,  67  Id.  385. 
case  it  abandoned  the  working  of  the  mill  and 

mine  before  the  payment  was  complete,  then  it  672.    Kon-resident  aliens —  Claiming^ 

was  to  be  paid  out  of  the  net  proceeds  of  water  proi>erty. — ^The  words  "  non-resident  aliens, " 

run  through  and  sold  from  the  ditch.     The  as  used  in  this  section,  mean  those  persons 

company  completed  the  ditch,  and  delivered  it  who  are  neither  citizens  of  the  United  States 

to  the  defendant,  but  before  it  was  repaid  the  nor  residents  of  the  state:  State  v.  Bmith^  70 

expense  of    building,   abandoned   its  mining  Cal.  153.     Under  it,  the  failure  of  a  non-resi- 

opcrations.     It  was  held  that  the  ditch  and  dent  alien  to  appear  and  claim  the  property 

water  supply  were  not  appurtenant  to  the  mill  within  five  years  after  descent  cast  operates  a 

or  mine,  and  that  the  rights  of  the  mining  com-  bar  of  his  right  to  assert  any  title  in  the  prop- 

Siny  uniler  the  contract  might  be  assigned  in-  erty  as  against  the  state.    But  any  appearance 

epcndeutly  of  the  mill  and  mining  property:  within  the  state,  and  the  assertion  of  a  claim 

O'mocchio  V.  Amador  C,  <fr  i/.  Co.,  67  Cat  493.  to  the  property,  either  by  action  or  by  taking 

Seashore — Navigable  stx^dam.  — In  the  possession  of  or  conveying  or  contracting  with 

ab^nce  of  evidence  to  the  contrary,  it  is  pre-  respect  to  it,  within  the  time  limited,  is  sufBr- 

sumed  that  the  owner  of  land  bordering  on  cient  to  render  the  bar  of  the  statute  inop- 

tho  seashore  holds  only  to  ordinary  high- water  erative:    Id.      A  proceeding  brought  by  tho 

mark,  and  that  all  the  seashore  fronting  his  attorney-general  to  vest  tiue  in  the  state  aa 

land  lying  between  high  and  low  water  mark  to  property  alleged  to  have  escheated  to  it 

u  tho  property  of  the  state:  Long  Beach  Land  under  this  section  is  premature  if  commenced 

OR(/   V/ater  Co.  v.  liicfuirdson,  70  Cal.  206.    A  within  five  years  alter  the  death  of  the  ancea- 

patent  for  land  bordering  upon  a  stream  in  tor:  Id. 
which  the  tide  ebbs  and  flows,  but  which  is 

unnavigablo  in  fact,  does  not  pass  the  title  to  694.    AlMK>Iute  estate. — A  provision  in 

any  laud  below  hi^h-water  mark,  unless  an  in-  a  will  bequeathing  a  sum  of  money  absolutely, 

tention  so  to  do  is  expressed  therein:  Wright  with  directions  that  it  be  distributed  to  the 

▼.  Seynour,  69  Id.  122.  legatee  upon  the  expiration  of  a  specified  time 

Island.  ---  Where  a  patent  issued  on  a  con-  i^ter  the  death  of  the  testator,  creates  a  vested 

firmed  Mexican  grant  describes  the  land  con-  interest  in  fee  in  the  legatee,  postponed  merely 

veyed  as  bounded  by  a  river  navigable  in  fact»  in  enjoyment;  and  a  further  provision  indefi- 

the  title  of  the  patentee  extends  no  farther  nitely  restraining  the  right  of  the  legatee  to 

than  the  edge  of  the  stream,  and  does  not  in-  alienate  the  subject-matter  of  the  bequest  is 

elude  an  island  situateil  in  the  river,  opposite  void:   Williama  ▼.  Williams,  73  CaL  99. 
the  mainland,  notwithstanding  the  portion  of 

the  river  between  the  island  and  the  mainland  711.    Proviso  to  reselL  —  A  proviso  in 

is  not  navigable:  Packer  v.  Birtl,  71  Cal.  134.  the  habendum  clause  of  a  deed,  to  the  effect 

that  if  tlie  grantee  should  ever  sell  any  of  the 
671.  Aliens.  — The  constitution  does  not  land  conveyed  it  should  be  sold  to  tho  grantor 
prohibit  the  legislature  from  conferring  upon  at  a  stipulated  price,  if  construed  as  a  cove- 
non-rcsidcnt  foreigners  the  same  rights  with  nant,  is  merely  personal,  and  not  binding  on 
respect  to  the  acquisition,  possession,  enjoy-  the  heirs  or  assigns  of  the  grantee,  unless  they 
meat,  transmission,  and  inheritance  of  prop-  are  expressly  named;  if  regarded  as  a  condi- 
erty  a;i  are  guaranteed  by  that  instrument  to  tion,  it  is  unreasonable,  and  contrary  to  the 
reiident  foreigners:  SLUe  v.  Umilh,  70  CaL  policy  of  tho  law,  because  in  restraint  of 
15:).  The  legislature  had  power  to  provide  alienation:  Maynard  ▼.  Polhemus,  74  CaL  141. 
by  this  section  for  the  succession  to  prop- 
erty by  foreigners  who  have  never  been  rcsi-  716.  Provision  in  "vrill  indefinitely  re- 
dents.  That  section  provides  a  rulo  wiUi  straining  the  right  of  the  l^^atee  to  alienate 
rcsi>ect  to  property  within  tlie  sUte,  and  con-  the  subject-matter  of  the  bequest  is  void:  WiU 
few  a  right  to  be  enjoyed  within  its  jurisdic-  UaoM  v.  Williamt,  73  CaL  99. 
tion:  Id.     The  provisions  of  section  17,  article 

1,  of  the  constitution  do  not  inhibit  legislation  789.    Termination  of  tenancy  at  wilL 

extending  the  right  of  inheritance  to  non-resi-  — The  death  of    the  landlord   terminates  a 

dent  alien  heirs:  BilUngey.  Hauver,  65  Id.  593.  tenancy  at  sufiiBranoe  or  at  will,  and  thereafter 
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tho  poBsesaioii  of  the  tenant  is  wrungful  as  instaiicey  designate  the  way  to  be  panned, 
against  his  heirs,  who  become  vested  with  a  and  in  the  event  of  his  failnre  so  to  do,  the 
n^ht  of  entry,  and  may  maintain  ejectment  grantee  may  choose  it  for  himself:  Kripp  v. 
without  previously  serving  a  notice  to  quit,  or  CurUs^  71  Id.  62.  In  such  a  case,  the  crantor 
demanding  possession  of  the  tenant:  Joy  ▼.  may  designate  a  particular  way  in  preference 
McKay,  70  Cal.  445.  If  a  tenant  at  will  at  all  to  one  in  use  at  the  time  of  the  conveyance; 
timea  claims  the  premises  as  his  own,  and  as-  and  the  subsequent  user  by  the  grantee  of  the 
Bumes  to  convey  them  away  to  a  third  party,  way  as  designated  is  sufficient  notice  of  its 
and  in  his  answer  denies  the  right  of  the  les-  existence  to  all  persons  claiming  under  the 
sor,  ho  cannot  claim  that  the  tenancy  still  ex-  grantor:  Id.  In  an  action  by  the  grantee 
ists,  and  that  he  is  entitled  to  notice  to  quit:  against  a  subsequent  purchaser  from  his  gran- 
Sintpaon  v.  Applegaie,  75  Id.  342.  Where  an  tor  of  the  adjoining  land,  to  restrain  the  Utter 
instmment  executed  by  a  married  woman,  pur-  from  obstructing  the  right  of  way,  tho  dccla- 
porting  to  be  a  lease  for  a  term  of  years,  is  rations  of  the  grantor  relating  to  the  designa* 
void  for  want  of  a  proper  acknowledgment,  the  tion  of  the  line  of  way  are  admissible:  Id. 
entry  of  the  tenant  therennder  into  the  de-  In  an  action  to  abate  an  obstruction  to  a  right 
miscd  property,  with  the  consent  of  the  lelteor,  of  way  of  necessity,  the  plaintiff  ia  not  required 
creates  a  mere  tenancy  at  will  between  them,  to  show  that  tho  road  to  which  the  way  leads 
which  is  terminable  at  the  instance  of  the  les-  had  ever  been  formally  laid  out  or  dedicated 
sor.  Under  such  circumstances,  the  tenant  at  so  as  to  make  it  a  public  highway:  Cfteney  v. 
will  cannot  assign  the  term  named  in  the  lease;  O^Bi-kn,  69  Id.  199.  The  plaintiff  in  such  an 
if  ho  attempts  to  do  so,  he  thereby  termi-  action,  for  the  purpose  of  showing  the  ncces- 
nates  his  estate,  and  his  assignee,  upon  enter-  sity  of  the  right  of  way,  may  provo  by  parol 
ing  without  the  consent  of  the  lessor,  becomes  that  the  land  lying  between  their  land  and 
merely  a  tenant  at  sufferance;  and  iC  after  such  the  county  road  belongs  to  a  third  person: 
an  attempted  assignment  by  the  tenant  at  will  Id.  An  action  was  brought  to  recover  dam- 
tho  lessor  conveys  the  demised  property  to  the  ages  for  a  trespass  alleged  to  have  been  corn- 
tenant  at  sufferance,  all  privity  or  relationship  mitted  by  the  defendant  on  the  land  of  the 
between  them  is  destroyed:  McLtran  v.  Ben^  plaintiff,  by  tearing  down  a  fence.  The  CLq" 
Urn,  73  Id.  329.  fendant,  claiming;  to  have  a  right  of  way  over 

the  land,  offered  to  prove  by  parol  that  the 

801.    Water  ditches.  —  Where  the  owner  plaintiff  and  himself,  being  tenants  in  common 

of  two  adjoining  tracts  of  land  constructs  a  of  a  tract  of  land  including  the  lorua  in  quo, 

water  ditch  across  one  of  the  tracts  for  tho  entered  into  a  contract  for  tho  partition  thereof, 

Surpose  of  irrigating  the  other,  and  while  the  by  which  it  was  mutually  agreed  that  tho  locua 
itcli  is  so  being  used  conveys  the  respective  m  quo  should  be  reserved  to  the  defendant  as 
tracts  to  different  purchasers,  the  grantee  of  a  right  of  way;  but  that  b^  reason  of  the 
tho  tract  for  the  irrigation  of  which  the  ditch  fraudulent  conduct  of  the  plaintiff,  tho  parti- 
was  constructed  acquires  an  easement  in  tho  tion  deeds  were  so  executed  as  not  to  contain 
other  tract  of  the  right  to  use  and'  maintain  the  reservation.  It  was  held  tliat  the  cvi- 
the  ditch  for  the  purpose  for  which  it  was  con-  dence  was  admissible:  Peterson  v.  Louretzen, 
stmctcd;  and  the  grantee  of  the  other  tract  68  Id.  19.  The  owner  of  a  lot  having  a  way 
takes  the  same  subject  to  such  easement:  appurtenant  may  bv  a  mandatory  injuxfction 
Quinlan  v.  Ncble^  75  Cal.  250.  In  an  action  to  compel  the  removal  of  a  stairway  which  ob- 
quiet  title,  a  finding  that  a  certain  deed  under  structs  such  way:  Stallard  v.  Cus/dng,  76  Id. 
which  the  defendant  claimed  did  not  carry  472. 

with  it,  as  an  easement  attached  to  the  land  Conveyance  of  dominant  tenement.  — 
conveyed,  the  right  to  maintain  the  water  A  transfer  of  real  property  passes  all  ease- 
ditch  in  controversy,  and  to  use  for  irrigation  ments  attached  thereto,  and  creates  in  favor 
the  waters  flowing  therein,  was  held  supported  of  such  property  an  casement  to  use  other  real 
by  tho  evidence:  Bivergide  Land  and  Irrigation  property  of  the  vendor  in  the  same  manner 
Co.  V.  J-ensen,  73  Id.  550.  and  to  the  same  extent  as  tho  latter  was  obvi- 
Ways.  —  The  continuous,  uninterrupted,  ouslv  and  permanently  used  by  the  vendor  for 
and  oxclusive  user  of  a  private  way  over  the  the  benefit  of  the  former  at  the  time  the  trans- 
land  of  another  for  five  years,  under  a  claim  of  fer  was  agreed  upon  or  completed:  Cross  v. 
right,  and  with  the  knowledge  and  acquies-  KiUs,  69  Cal.  217. 

cenco  of  the  owner,  is  sufficient  to  create  a  Prescriptive  right,  how  pleaded.  —  A 

mht  of  way  by  prescription  over  such  land:  prescriptive  right  to  maintain  an  easement 

Anpp  V.  CurtiSf  71  Cal.  62.    The  acquisition  may  be  pleaded  either  by  reference  to  the 

of  a  right  by  prescription  is  not  affected  by  statute,  as  provided  by  section  458  of  the  Code 

tho  fact  that  occasionally,  when  the  ground  of  Civil  Procedure,  or  by  stating  at  length  the 

was  soft,  the  adverse  users  turned  out  of  the  facts  showing  that  the  user  commenced  and 

way  at  a  certain  point,  and  made  several  dis-  continued  under  a  claim  of  right,  was  peace- 

tiact  tracks  there:  Cheney  v.  O'Brien,  69  Id.  able,   without  interruption,   open,  notorious, 

199.     A  right  of  way  of  necessity  may  bo  ao-  and  exclusive,  and  maintained  with  the  knowl« 

quired  over  the  land  of  another,  although  the  edge  of  the  owner  of  the  servient  estate:  Afoni* 

road  to  which  the  way  leads  is  not  a  county  gomery  v.  Locke,  72  Cal.  75. 
road,  but  a  mere  by-road  open  to  the  public: 

Id.    A  conveyance  of  land  which  is  entirely  810.    Owner  may  maintain  ejectment 

inclosed  by  other  lands  of  the  grantor  carries  for  street.  — The  owner  in  fee  of  land,  sub- 

with  it,  as  appurtenant  to  the  premises  con-  ject  to  an  easement  over  it  for  a  public  high- 

voye<l,  a  right  of  way  of  necessity  over  the  way,    may   maintain    ejectment   against   an 

adjoining  lands  of  the  grantor,  subject  to  the  intruder:  fV^eyl  v.  Sonoma  V.  B.  B,  Co.,'69  CaL 

limitation  that  the  grantor  may,  in  the  first  202. 
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Mining  right  —  Oonveyanoe  —  Oondi-  EUi8  ▼.  Bradbury,  75  Oal.  234.    Assigiiees  of 

tion.  —  A  grant  of  an  nndivided  interest  in  a  nndivided  and  nneqaal  interests  in  a  lease, 

Sieoe  of  mining  ^oond  with  the  express  con-  while  holding  as  tenants  in  common,  are  jointly 
ition  that  no  rights  are  convoyed,  except  a  and  severally  liable  on  covenants  in  the  lease 
mining  ri^ht  npon  the  premises,  vests  in  the  to  repair  and  to  deliver  np  the  demised  prem- 
▼endee  only  the  right  of  taking  ^m  the  land  ises  at  the  end  of  the  term.  Snch  covenants 
any  minerals  or  ores  contained  in  it  to  tiie  ex-  are  connected  with  the  estate  and  run  with  the 
tent  of  the  interest  granted.  He  does  not,  by  land,  and  vest  in  point  of  benefit  and  liability 
virtue  of  the  conveyance,  become  a  coparcener,  in  the  assignees,  while  the  personal  privity  of 
joint  tenant,  or  tenant  in  common  with  the  contract  between  the  lessor  and  the  lessee  re- 
vendor  in  the  land  itself.  His  interest  is  not  mains  unaffected  by  the  transfer:  Ccbum  v. 
an  estate  which  can  be  the  subject  of  an  ac-  Ooodall,  72  Id.  498.  An  action  of  ejectment^ 
tion  for  partition:  STJuth  v.  Cooley,  65  GaL  46.  brought  by  a  lessor  against  an  assignee  of  the 


specific  piece  of  ground  is  a  right  to  enter  does  not  operate  to  estop 
upon  and  occupy  the  ground,  for  the  purpose  taining  a  subsequent  actioo  against  the  assignee 
of  working  it,  either  by  underground  excava-  to  recover  damages  for  a  breach  of  a  covenant 
tions  or  open  workinfi;8,  to  obtain  from  it  the  in  the  lease  to  surrender  the  possession  at  the 
minerals  or  ores  which  may  be  deposited  expiration  of  the  term,  when  all  claim  for  dam- 
therein.  By  implication,  the  ^pmt  of  such  a  ages,  by  reason  of  the  unlawful  withholding, 
light  carries  witn  it  whatever  is  incident  to  it  is  expressly  waived  in  the  prior  action:  Id. 
and  necessary  to  its  beneficial  enjoyment:  A  written  surrender  of  a  lease,  executed  by  an 
Ciark  V.  Duval,  15  Id.  86;  Cave  v.  Crafts,  53  assignee  of  the  lessee  to  the  lessor,  does  not 
Id.  135.  In  addition  to  that  implication,  the  operate  to  dissolve  the  relation  of  landlord  and 
grant,  in  this  instance,  conveyea  an  interest  tenant  existing  between  them,  if  the  lessor  fails 
•in  the  water  rights,  reservoirs,  and  tail-race '  to  obtain  possession  of  the  demised  prsmises 
on  the  mining  ground.  But  it  did  not  convey  under  the  surrender,  and  such  failure  is  due, 
the  exclusive  £>minion  of  any  portion  of  the  in  any  decree,  to  the  act  or  neglect  of  the  as- 
ground  so  as  to  make  the  grantee  a  joint  ten-  signee:  I(L  The  assignees  are  not  liable  to  the 
ant  or  tenant  in  common  with  the  grantor,  lessor  for  rent»  where  he  has  failed  to  deliver 
It  conveyed  only  a  particular  estate,  or  incoi>  possession  of  the  property  for  twenty  days 
poreal  hereditament,  in  land  of  which  the  after  the  lease  began  to  run,  though  requested 
grantor  held  the  general  estate.  This  partio-  to  do  so^  and  they  have  notified  him  that  they 
nlar  estate  or  incorporeal  hereditament  is  have  abandoned  the  contract,  they  never  hav* 
what  is  known  in  law  as  a  servitude  '  in  ing  occupied  the  premises:  Dengler  v.  MicheU' 
gross,'  or  a  personal  servitude,  imposed  upon  sen,  76  CaL  125.  The  assignee  of  a  lease 
land  for  the  benefit  of  the  person  or  persons  discharges  himself  from  subsequent  liability 
owning  the  right,  irrespective  of  the  owner-  for  rent  by  a  reassignment  to  the  origmal 
ship  of  the  land.  The  right  is  usufructuary  lessee:  Id. 
in  its  nature  and  character,  and  entitles  the 

owuQr  to  the  use  of  the  land  for  the  profits  823.  Bights  of  aasignees  and  snb- 
which  may  be  derived  from  its  rents,  or  from  lessees.  — An  assignment  of  the  term  by  the 
quarrying  and  digging  it  for  ores,  or  from  har-  lessee  creates  a  privity  of  estate  between  the 
vesting  its  fruits,  crops,  and  vintages,  etc. :  lessor  and  the  assignee  after  the  acceptance  of 
Civ.  Code,  sees.  802-806.  As  an  incorporeal  the  leasehold  estate  by  the  latter:  SaMabury  v. 
hereditament,  it  is  subject  to  the  general  rules  Shirley,  66  Cal.  223.  Where  a  lease  for  a  term 
which  govern  the  enjoyment  of  real  property,  of  years  has  been  duly  recorded,  and  af ter- 
and  to  the  laws  of  descent,  devolution,  and  wards  assigned,  it  has  priority  over  a  mortgage 
transfer  by  act  of  law,  accordiug  to  the  free-  executed  subsequent  to  the  recording  of  the 
hold  or  chattel  interest  acquired  in  it;  but  it  lease,  although  the  assignment  was  made  after 
is  not  in  its  nature  capable  of  partition,  be-  a  decree  foreclosing  the  mortgage:  Enoa  v. 
cause  a  division  of  the  right  would  enlu*ge  the  Cook,  65  Id.  175.  Where  a  lessee  after  sublet* 
original  grant  beyond  the  intention  of  the  ting  makes  an  assignment  of  the  lease  to  the 
grantor,  and  likewise  prove  a  greater  charge  lessor,  who  receives  and  collects  from  the  sub- 
than  was  originally  intended  by  the  owner  of  lessee  the  rent  reserved  in  the  sublease,  no 
the  soil:  Bac.  Abr.  359;  and  because,  so  long  merger  is  created.  The  lessor  comes  in  as  an 
as  the  minerals  and  ores,  which  are  the  sub-  assignee  of  the  reversion,  and  not  as  owner  of 
ject  of  the  servitude,  are  in  place,  unworked  the  fee:  Baiiev  v.  Bichardson,  66  Id.  416.  The 
and  unsevered  from  the  soil,  they  are  incapa-  landlord  of  a  building  is  liable  for  the  damage 
ble  of  allotment  according  to  quality  and  quan-  done  to  the  goods  of  a  subtenant  by  reason  of 
tity  relatively  oonsidered:  Code  Civ.  Proo.,  an  overflow  of  water  which  a  janitor  of  the 
■eo.  764."  building,  in  the  employ  of  the  landlord,  negli- 

gently permitted  to  escape  from  a  wash-basin 
811.     Sztinguishment  of  servitude:    m  the  building:  Pike  v.  BriUan,  71  Id.  159. 
8to  Lux  V.  Hoggin,  69  CaL  292.  An  owner  of  land  having  buildings  thereon  be- 

longinff  to  another  executed  a  lease  of  the  land 
822.  Liability  of  assignee.  — Where  a  to  Uie  latter,  which  contained  a  provision  giv- 
lease  contains  a  covenant  by  the  lessee  to  pay  ing  the  lessee  the  option  at  the  expiration  of 
taxes,  an  assignee  of  a  portion  of  the  leased  the  term  either  to  remove  the  builtungs  or  to 
premises,  which  are  assessed  as  a  whole,  is  lis^  require  the  lessor  to  purchase  them  at  an  ascer- 
ble  for  the  taxes  assessed  thereon  in  the  t>ro*  tained  valuation.  Afterwards  the  lessee,  with 
portion  that  the  value  of  the  land  assignea  to  the  consent  of  the  lessor,  assigned  all  his  right, 
aim  bears  to  the  whole  of  the  leased  premises:    title,  and  interest  in  the  lease.    It  was  held 
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that  the  aas^nment  transferred  to  the  assi^ee  center  of  the  way,  unless   the  contrary  be 

the  ownership  of  the  bnildinss  and  the  nght  shown;  and  if  the  land  be  described  in  a  deed 

to  compel  the  lessor  to  purchase  them:   CaU-  as  so  bounded,  it  is  presumed  to  extend  to  the 

/antia  AjmucU  Conference  qf  the  Methodiei  EpU-  center  of  the  street  or  road,  unless  a  contrary 

eopal  Church  ▼.  Seitz,  74  OaL  287.  intention  appear.      This  rule  obtains  as   to 

sales  of   Sonoma  pueblo  lands  made  by  the 

827.    AlteratioiL  of  lease.  —  An  nnex-  pueblo  commissioners  under  the  act  of  March 

ecnted  oral  agreement  between  a  lessor  and  30,  1868:   Weyl  y.  Sonoma  Valley  JR.  JS.  Co.,  69 

lessee,  altering  the  terms  of  a  written  lease,  is  Id.  202. 

not  binding  upon  a  crantee  of  the  lessor:  Tap-  Division  fences.  — Where  the  owners  of 

kr  ▼.  SoldaU,  68  Cal  27.  adjacent  tracts  of  land,  being  i^orant  of  the 

exact  position  of  the  boundary  Ime,  erect  a  di* 

880.  Stream  as  tKyondary:  See  HaU  vision  fence  under  an  agreement  that  when  the 
▼•  SkoiweU,  66  Cal.  379;  Hielbrcn  v.  Kmga  ^ver  true  line  is  ascertained  the  fence  shall  be 
4  F.  C.  Co.,  76  Cal.  11.  placed  thereon,  neither  can,  unless  the  line  ot 

the  fence  has  been  settled  and  agreed  upon  as 

881.  Ambiguities. — A  deed  under  which  the  correct  boundary  line,  acquire  any  title  hf 
the  defendant  claimed  described  the  property  prescription  or  estoppel  to  land  of  the  otbei 
conveyed  as  "beginning  at  the  head  of  the  included  in  his  tract  uy  a  mistake  in  the  posi- 
AzToyo  de  los  Borregos,  at  a  blazed  oak-tree,  tion  of  the  division  fence:  Qiunn  v.  Windmillerp 
and  running  down  and  alone  said  arroyo  to  67  CaL  461.  A  division  fence  erected  by  one 
the  sea  beach;  thence  along  the  same  easterly  of  the  coterminous  proprietors  in  such  a  man- 
to  some  small  trees  growing  in  a  small  pocket  ner  as  to  include  part  of  the  land  of  the  other 
or  break  in  the  top  of  the  clifif,  one  of  which  is  will  not  be  considered  as  the  established  boun* 
blazed;  thence  north  to  a  blazed  tree  and  the  dary  line,  unless  the  site  of  the  fence  was  fixed 
gulch  near  by,  being  the  first  gulch  to  the  east  and  agreed  upon  by  the  respective  owners  of 
of  the  Arroyo  de  los  Borregos,  running  paral-  the  adjoining  lands  as  their  boundary  lines 
lei  to  a  blazed  oak-tree  growing  at  the  Jiead  of  Whiie  v.  Sj^echele,  75  Id.  610.  Where  the 
said  gulch;  thence  westerly  in  a  direct  line  to  plidntiff  allows  the  defendant  who  owns  the  ad- 
the  place  of  beginning."  It  was  held  that  there  joining  land  to  build  a  fence  between  the  two 
waa  no  patent  ambiguily  in  the  description:  and  occupy,  improve,  and  cultivate  the  lan<f 
Spredxls  v.  Ord,  72  CaL  86;  and  further,  that  up  to  such  fence,  without  any  objection  for 
ii  the  evidence  showed  a  latent  ambiguity  as  a  period  of  sixteen  years,  cannot  contend  that 
to  the  place  of  beffinning,  by  reason  of  the  such  fence  is  not  the  true  boundary  line:  Bur^ 
fact  that  the  head  of  the  arroyo  and  the  blazed  ria  v.  Fitch,  70  Id.  395. 

tree  were  a  considerable  distance  apart,  it  was  Location,  evidence  as  to  —  Findings.  — 

the  duty  of  the  court  to  determine,  as  matter  The  location  of  a  boundary  line  determined  on 

of  law,  that  the  tree  was  the  controlling  mon-  the  principle  that  courses  and  distances  are 
ument,  and  that  evidence  to  identify  the  trees  controlled  by   natural    objects:    Beaud^'y ^  v. 

was  admissible:  Id.  Doyle,  68  Cal.  105.    What  are  boundaries  is  a 

Establishment  of  boundary  b;^  agree-  matter  of  law;  but  where  they  are  is  a  matter 

ment. — Where   coterminous   proprietors  of  of  fact:   Wlate  v,  SpreckeU,!^  Idu  ^\0.  An  ao- 

land  in  good  faith  agree  upon,  fix,  and  establish  tion  was  brought  to  recover  the  possession  of 

a  boundary  line  between  their  respective  tracts,  certain  land.    The  nlaintiff  is  the  owner,  by 

in  which  they  acquiesce,  and  under  which  they  title  derived  from  tne  United  States  govern- 

oocupy  for  a  period  equal  to  that  fixed  by  the  ment,  of  the  southeast  quarter  of  section  13  in 

statute  of  limitations,  the  line  as  thus  estab-  township    11    north,    range  9   west.    Mount 

lished  is  binding  upon  them,  and  those  holding  Diablo  base  and  meridian,  and  the  defendant 

under  them,  or  either  of  them:  WIdU  v.  Spreck-  Polack  is  the  owner  of  the  northeast  quarter  of 

€&,  75  CaL  610.    Such  agreements  are  not  with-  the  same  section.    The  official  plat  of  the  ap- 

in  the  statute  of  frauds,  because  they  are  not  proved  survey  of  the  township  located  toe 

considered  as  extending  to  the  title.    They  do  premises  in  controversy  in  the  northeast  quar- 

not  operate  as  conveyances  so  as  to  pass  title  ter  of  the  section.    Ijie  patent  under  which 

from  one  to  the  other,  but  proceed  upon  the  the  plaintiff  claims  describes  the  land  conveyed 

theory  that  the  true  line  of  separation  is  in  as  tne  southeast  quarter  of  the  section,  "ac- 

dispute,  and  to  some  extent  unknown,  and  in  cording  to  the    official  plat  of  the   survey 

such  case  the  agreement  serves  to  fix  the  line  returned  to  the  general  land-office  by  the  sur- 

to  which  the  tiUe  of  each  extends:  Id.    It  is  veyor-generaL*'  It  was  held  that  neither  parol 

not  necessary  that  there  should  be  any  actual  evidence  nor  a  private  survey  was  admissible 

dispute  between  the  parties  as  a  basis  for  an  to  show  that  the  premises  in  controversy  were 

asreed  line:  Silvarer  v.  Hansen,  77  Id.  579;  situated  in  the  southeast  quarter  of  the  seo- 

Juelm  V.  Wilson,  76  Id.  476,    Possession,  and  tion:    Clvoepman   v.   PoUick,   70   Id.  487;    see 

assertion  of  ownership  under  a  contract  to  pur-  Httghea  v.  Wheeler,  76  Id.  230.    A  map  of  a 

chase,  are  sufficient  to  constitute  the  occupant  tract  of  land,  having  lines  drawn  upon  it  mark- 

an  adjoining  owner  for  the  purposes  of  agreed  ing  the  boundaries  and  the  natural  objects 

boundary  lines,  and  to  enable  him  to  make  a  upon  its  surface  delineated,  which  is  referred 

valid  agreement  for  such  lines:  Id.  to  in  a  deed  containing  a  description  of  the 

Streets  or  roads  as  boundaries.  —  A  premises  therein  conveyed,  is  to  be  regarded 
deed  which  describes  the  property  conveyed  as  as  giving  the  true  description  of  the  land  con- 
bounded  on  one  side  by  a  public  road  carries  veyod,  as  much  as  if  it  was  expressly  recited 
the  t^tle  to  the  center  of  the  road,  subject  to  and  marked  down  in  the  deed  itself:  Cliapman 
the  public  user:  WaUdns  v.  Lynch,  71  Cal.  21.  v.  Polack,  70  Id.  487.  An  action  was  brouffht 
Under  this  section,  the  owner  of  land  bounded  to  recover  the  possession  of  a  strip  of  landly- 
by  a  road  or  street  is  presumed  to  own  to  the  ing  along  the  boundary  line  of  two  adjoining 
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lanchoe   severally  owned  hv  the   respective  eration  aad  another  takes  the  title,  a  trnrt 

parties  nnder  patents  &om  the  United  States,  results  in  favor  of  the  person  paying  the  oon- 

The  question  at  issue  was  as  to  the  location  of  sideration;  and  where  only  a  part  oi  the  con- 

the  boundary  lines  of  the  two  ranches.    On  a  sideration  is  paid  by  him,  a  trust  arises  in  his 

review  of   the  field-notes  and  maps  of   the  favor  vro  tanto:  Somen  v.  •  OverhuUer,  67  CaL 

official  surveys,  it  was  held  that  the  boun-  237.    Thus  where  the  owner  of  real  property, 

dary  line  of  the   respective   ranches  at  the  about  to  be  sold  for  taxes  requests  another  to 

place  in  controversy  was  a  line  common  to  purchase  it,  and  furnishes  him  money  therefor, 

each,  and  that  the  locus  in  quo  was  included  and  the  latter  buys  it  in  at  the  tax  sale  in  his 

within  the  land  patented  to  the  defendant:  own  name,  he  becomes  a  resulting  trustee  for 

Wise  V.  BurtOHj  73  CaL  166.     The  finding  as  the  owner,  although  he  made  no  express  prom- 

to  the  situation  of  the  boundary  line  in  ques-  ise  to  purchase  it  for  the  latter:  u  Conner  v. 

tion  was  held   supported  by  the   evidence:  Irvine^  74  Id.  436.    So  also  when  real  estate  is 

White  V.  Spreekela,  75  Id.  610.     Declarations  purchased,  and  one  party  pays  the  purchase 

made  b^r  the  owner  of  land  to  a  purchaser  price  and  another  tauces  the  title,  the  money 

at  the  time  he  sold,  as  to  the  boundary  lines  paid  for  the  purchase  price  being  advanced  by 

thereof,  are  admissible  in  evidence  against  a  the  latter  to  the  former  as  a  loan,  a  resulting 

person  claiming   title   from  such  purchaser:  trust  arises  in  favor  of  the  former,  and  the 

Austin  y.  Andrews^  decided  September  24, 1888.  latter  holds  the  title  as  his  trustee:  HeUman 

▼.  Measmer,  75  Id.  166;  but  the  presumption  of 

840.  Bqidtable  remedy  for  waste.  —  a  trust  in  favor  of  the  person  by  or  for  whom 
The  remedy  for  waste  is  ordinarily  at  law;  but  the  payment  is  made  may  be  rebutted  by  evi- 
where  relief  is  sought  for  the  purpose  of  pre-  dence  showing  a  different  intention  between 
serving  the  security  of  a  mortgage,  equity  will  him  and  the  grantee:  Tryon  v.  Huntoon,  67  Id. 
interpose  by  injunction,  both  uefore  and  after  325;  and  no  implied  trust  is  created  in  favor 
a  decree  of  foreclosure,  to  prevent  future  of  a  person  advancing  the  consideration  when 
waste,  and  in  the  same  action  an  accounting  the  person  making  the  advance  takes  from  the 
will  be  decreed,  and  compensation  siven  for  grantee  a  deed  creating  an  express  trust  in 
past  waste:  Mitchell  y,  Amador  CanaT eie,  Co.,  the  land  as  security  for  the  advancement: 
75  CaL  464.  Tripp  v.  Duane,  74  Id.  85.    An  action  was 

brought  to  quiet  title  to  an  undivided  interest 

841.  Fenoes. — The  acts  of.  April  27,  in  certain  land.  The  plaintiff  claims  title 
1855,  and  April  8,  1860,  concerning  lawful  under  deeds  of  |prant,  bargain,  and  sale,  exe- 
fences,  are  continued  in  force  under  section  cnted  by  one  EUis.  At  the  time  of  the  execu- 
19  of  the  Political  Code,  and  consequently  the  tion  of  such  deeds,  Ellis  was  not  the  owner  of 
counties  to  which  they  apply  are  not  subject  the  lands,  the  title  then  being  in  the  state, 
to  the  provisions  of  section  841  of  the  Civil  Subsequentlv  Ellis  purchased  the  land  from 
Code:  Meade  v.  Watson,  67  Cal.  691.  A  fence  the  state,  taking  the  deed  therefor  in  his  own 
which  is  good,  strong,  substantial,  and  built  of  •  name.  The  consideration  for  liie  purchase 
stone,  forming  a  perfect  indosure,  and  suffi-  was  advanced  by  a  third  person,  to  whom  Ellis 
dent  to  turn  stock,  is  a  lawful  fence,  within  executed  a  deed  of  trust  of  his  interest  in  the 
the  meaning  of  the  statute,  although  it  is  not  land  to  secure  him  for  the  advance.  It  was 
specifically  described  therein:  Id.  The  line  held  that  no  implied  trust  was  created  in  favor 
or  division  fences  provided  for  by  the  statute  of  the  person  making  the  advance,  and  that 
of  1860  must  be  lawful  fences:  Id.  In  an  ac-  the  plaintiff  was  entitled  to  have  his  title 
tion  brought  under  the  statute  to  recover  one  quieted  against  those  claiming  under  the  trust 
half  the  value  of  a  partition  fence,  and  to  fore-  deed,  without  payinff  any  portion  of  the 
close  a  lien  therefor,  it  istiot  necessaxy  for  the  amount  advanced:  I<L  In  February,  1877, 
plaintiff  to  show  that  other  fences  which  have  certain  real  property  was  transferred  by  deed 
been  adopted  by  the  defendant  in  completing  to  the  pbuntifl^  unaer  an  agreement  that  he 
his  indosure  are  lawful  fences:  Id.  As  to  should  reconvey  the  same  to  the  defendants, 
when  findings  conceming  fences  are  inconsis-  for  whom  the  consideration  of  the  transfer  to 
tent,  see  Hope  v.  Bamettf  dedded  December  the  plaintiff  was  paid  by  a  third  person.  The 
29,  1888  (unreported).  defendants  were  m  possession  of  the  property 

at  the  time  of  the  transfer,  and  so  continued 

862.     Parol  trusts. — An  oral  contract  until  the  commencement  of  the  action  in  April, 

for  the  purchase  of  real  estate  to  be  held  in  1881,  the  plaintiff  retaining  the  naked  legal 

trust  is  mvalid  under  the  statute  of  1858,  page  title.    It  was  held  that  a  trust  resulted  in 

266,  section  6:  Donohoe  v.  Mariposa  L,  A  M,  favor  of  the  defendants,  and  that  they  were 

Co,,  66  Cal.  317;  see  Barr  v.  CDonnsll,  76  Id.  not  guilty  of  laches  in  failing  to  assert  their 

469.  An  express  trust  in  personal  property  may  rights  against  the  plaintiff  until  he  had  taken 

be  created  without  a  written  transfer:  HeUman  some  steps  to  disturb  them:  BarroiUiet  v.  An^ 

y.  MeWiUiamfi,  70  Id.  449.    A  verbal  transfer  spadier,  68  Id.  116.    An  action  to  enforce  a 

of  money  in  trust  for  the  use  and  benefit  of  resulting  trust  against  the  personal  repreaenta- 

the  children  of  the  trustor,  reserving  to  the  tives  of  a  deceased  trustee  is  not  founded  upon 

latter  the  right  to  draw  from  the  trust  fund  a  claim  or  demand  against  the  estate  of  the 

such  sums  as  he  might  deem  proper  for  his  own  deceased,  within  the  meaning  of  section  1880 

use,  is  valid:  Id.    As  to  the  admissibility  of  of  the  Code  of  Civil  Procedure.    In  such  an 

parol  evidence  to  establish  a  resulting  trust,  action,  the  original  eesttu  que  trust  may  testify 

see  McMagh  v.  MaUagh,  dedded  February  4,  to  facts  occurring  prior  to  the  death  of  the 

1888.  trustee:  Myers  v.  Reinstein,  67  Id.  89. 

858.    Bestilting  tmsts.— Where,  in  a  991.     Trade-marks.  —Where  a  petson 

purchase  of  land,  one  person  pays  the  consid-  has  established  a  business  in  the  manntactnre 

274 


CIVIL  CODE.                                              §§993-1067 

and  sale  of  goods,  and  carries  it  on  nnder  a  Btbberd  v.  Smithy  67  Id.  547.    The  possession 

S'ven  name  or  with  a  particnlar  mark,  whether  of  a  deed  by  the  grantee  named  therein,  or  by 
le  words  and  devices  adopted  by  him  consti-  a  person  claiming  under  him,  is  prima  /ode 
tnto  a  trade-mark  or  not,  another  person  can-  evidence  of  its  delivery:  Ward  v.  Dougherty, 
not  assume  the  same  name  or  mark,  or  the  75  Id.  240.  A  finding  that  certain  deeds  nn- 
samo  with  a  slight  alteration,  in  such  a  Wcxy  as  der  which  the  plaintiffs  claim  were  never  de- 
to  induce  others  to  deal  with  him  in  the  belief  livered  was  held  supported  by  the  evidence: 
that  they  are  dealing  with  the  person  who  has  Burrouglia  v.  De  Couts,  70  Id.  362.  To  con- 
given  a  reputation  to  the  name  or  mark:  Pierce  stitnte  a  delivery  of  a  deed,  there  must  be  an 
V.  GuiUardy  68  Cal.  68.  Since  the  adoption  of  acceptance  bv  tne  grantee.  Power  to  make  a 
the  codes,  no  one  can  acquire  the  exclusive  settlement  of  a  defalcation  to  a  bank,  and  ao- 
light  to  the  use  of  a  name  or  trade-mark  in  this  cent  a  deed  of  real  estate  in  satisfaction  and 
state,  except  by  filing  it  for  record  with  the  release,  is  a  function  of  the  board  of  directors, 
secretary  of  state,  as  provided  by  section  3197  and  not  of  any  individual  director  or  officer: 
of  the  Political  Code:  WlUttkr  v.  X>iefe»  66  Bank  qf  Healdsburg  v.  BaUIiache,  65  Id.  327. 
Id.  78.                                                     f  Where  a  deed  was  executed  to  a  bank,  and  the 

notary  handed  it  to  one  of  the  directors,  who 

998.    Sale  of  good-will  ^Drawing  off  was  instructed  by  the  grantor  that  the  deed 

COiBtoinem.  — The  action  was  brought  to  fore-  was  not  to  be  delivered  to  the  bank  until  cer- 

dose  a  mortgage.    In  his  cross-complaint,  the  tain  matters  in  dispute  between  the  grantor 

defendant  aUeeed  in  effect  that  the  promissory  and  grantee  were  settled,  it  was  held  that  there 

note  secured  by  the  mortgage  was  given  by  was  no  delivery:  Id. 
him   in   part   payment   of  certain    tangible 

property  and  the  good-will  of  a  bastness  pur-  1065.  Delivery.  — Under  this  section,  i» 
chased  from  the  plaintiff;  that  after  the  sale,  deed  duly  executed  is  presumed  to  have  been 
the  plaintiff  had  willfully  proceeded  to  draw  delivered  at  its  date:  Ward  v.  Dougherty,  75 
off  the  defendant's  customers,  and  had  deprived  CaL  240. 
him  to  a  large  extent  of  the  good- will  so  pur- 
chased, and  had  thereby  damaged  him  in  a  sum  1057.  Sscrows.  —  A  deed  delivered  to  a 
greater  than  the  amount  due  on  the  note.  The  third  person,  to  be  held  by  him  until  the  per- 
prayer  was,  that  the  note  be  adjudged  fuUy  formanoe  of  a  specified  condition,  and  then  to 
paid,  satisfied,  and  discharged.  It  was  held  that  be  delivered  to  the  grantee,  is  an  escrow:  Can- 
the  acts  of  the  plaintiff  were  a  breach  of  the  non  v.  Handley,  72  CaL  133.  The  authority  of 
warranty  attending  the  sale  of  the  good- will,  ti^e  custodian  of  a  deed  to  hold  the  same  as  an 
for  which  the  plaintiff  was  liable  in  damages,  escrow,  and  to  deliver  it  upon  the  performance 
although  the  defendant  had  not  rescinded  the  of  a  stipulated^,  condition,  need  not  be  in  writ- 
■ale:  Bnau>  y.  Holme$,  71  Cal.  142;  and  fur-  ing:  Id.  An  escrow  cannot  be  revoked  by  the 
ther,  ihsit  the  defense  was  properly  pleaded  by  grantor,  but  will  take  effect  upon  the  perform- 
way  of  cross-complaint,-  as  tne  relief  sousht  ance  of  the  condition  on  which  it  was  deliv- 
was  affirmative,  and  rdated  to  or  depended  ered.    Upon  such  performance,  the  depositary 

SK>n  the  contrflkct  or  transaction  upon  which  becomes  the  custodian  of  the  grantee,  nolding 

e  action  was  founded:  Id.  the  deed  for  him,  and  his  possession  as  custo- 
dian is  the  possession  of  the  grantee:    Id. 

1014.     Accretion.  —  A  deed   conveying  Where  a  deed  is  deposited  in  escrow  on  the 

land,  formerly  fronting  on  a  river,  by  its  sec-  condition  that  it  should  be  delivered  by  the  de- 

tion  number  passes  title  to  land  added  thereto  positary  to  the  grantee  named  therein  upon  the 

1^  accretion:  Tappendor/  y.  Douming,  76  CaL  expiration  of  a  stated  period,  unless  the  grantor 

169.  within  that  time  shomd  pay  the  grantee  an  in- 
debtedness due  to  him,  the  grantor  has  no 

1016.    IfllancUi:  See  ante,  see,  662;  and  righi^  without  paying  such  indebtedness,  to 

note.  make  a  subsequent  deed  to  a  third  person,  and 

if  he  does  so,  tne  second  grantee,  having  notice 

1044.    What  may  be  tranelbined.  —  of  the  escrow,  acquires  no  title  as  against  the 

Under  the  sections  in  this  article,  an  owner  of  prior  grantee:  Conneau  v.   Oeis,  73  Id.  176. 

land  in  the  possession  of  a  tenant  may  execute  On  the  8th  of  December,  18S3,  the  plaii^tiff 

a  valid  lease  thereof  te  a  third  person  before  and  certain  of  the  defendants  entered  into  a 

the  expiration  of  the  former  lease,  and  before  contract  for  the  sale  of  the  land  in  controversy, 

the  prior  tenant  has  surrendered  the  posses-  In  pursuance  of  the  contract,  the  defendante 

sion:  Bice  v.  WhitTnore,  74  Cal.  619.  executed  a  deed  of  the  land  to  the  plaintiff, 

and  deposited  the  same  with  a  third  person,  to 

1054.    Delivery. — The   execution  of  a  be  by  nim  delivered  to  the  plaintiff  u]^n  the 

written  instrument  includes  ite  delivery:  Clark  payment  of  the  purchase  price.    No  time  for 

v.  CfUldf  66  Cal.  87.  the  payment  was  fixed  by  the  contract.    The 

Deeds.  —  A  written  instrument  in  the  form  plaintiff  immediately  took  possession  of  the 
of  a  conveyance  of  land  does  not  take  effect  as  property,  by  direction  of  the  gprantors,  and  on 
a  deed  unm  it  is  delivered  with  the  intent  that  the  11th  of  December,  1883,  tendered  the  pur- 
it  shall  so  operate:  Hibberd  v.  Smith,  67  Cal.  chase  price  to  the  custodian  of  the  deed.  It 
647;  Bankqf  Healdsburg  v.BaiUutelie,  05  Id,  32^.  was  held  that  the  deed  was  an  escrow,  and 
What  constitutes  delivery  is  chiefly  a  question  that  the  tender  of  the  purchase  price  was 
of  fact,  but  a  delivery  is  not  complete  until  made  within  a  reasonable  time,  and  was  suffi- 
the  grantor  has  so  d^t  with  the  instrument  cient  without  being  kept  good:  Cannon  v. 
as  to  lose  all  control  over  it;  and  whether  he  Handlof,  72  Id.  133.  See  further,  on  the  snb- 
has  done  so  depends  upon  the  intent,  to  be  de-  ject  of  escrows,  McDonald  v.  Biff,  77  Id. 
daced  from  all  the  surrounding  circumstances:  279. 
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1059.    Delivery  to  third  person.  —  The  a  gi^en  quantity  of  land,  there  ia  not  sufficient 

delivery  of  a  deed  to  a  stranger  for  the  benefit  certainty  in  the  other  terma  of  its  description, 

of  the  grantee  ia  deemed  to  be  a  constmctive  the  number  of  acres  is  an  essential  part  of  tha 

delivery  to  the  latter  only  when  his  assent  description:    Hall  v.  Shotwell,    66   Id.    379. 

thereto,  or  fadts  which  auiliorize  a  presumption  Where  land  intended  to  be  conveyed  is,  by 

of  anch  assent,  is  shown:   Bibberd  v.  Smith,  mistake,   omitted  from  the  description  con- 

67  OaL   647.    Where  a  deed  presumptively  tained  in  the  deed,  the  grantee  acquires  the 

beneficial  to  the  grantee  is  delivered  to  a  third  equitable  title  thereto,  and  may  set  up  the 

person  for  his  use,  without  his  knowledge  or  same  as  a  defense  in  an  action  of  ejectment 

prior  authorization,  the  sabsequent  assent  of  brought  against  him  by  a  subsequent  pur^ 

the  grantee  to  the  delivery  will  not  operate  to  chaser  of  the  legal  title  with  notice  of  his 

defeat  the  lien  of  a  judgment  creditor  of  the  equitv,  without  asking  for  a  reformation  of 

grantor  which  attached  to  the  premises  sought  the  deed:  Meeker  v.  DalUm,  75  Id.  155.     A 

to  be  conveyed  after  the  date  of  the  delivery  deed  describing  the  property  intended  to  be 

and  before  the  assent  of  tha  grantee:  Id.  conv^ed  as  "three  fractions  of  lot  7,  J  and 

K,    Foiuth   and   Fifth    streets,    Sacramento 

1069.  Beetrictions.  —  A  deed  convey-  City,"  is  void  for  uncer taint v:  Tryonv.  Hun- 
ing  to  a  mining  company  the  right  to  erect  toon,  67  Id.  325.  Such  a  deed  is  ^  sufficient 
and  maintain  a  reservoir  upon  the  land  of  the  to  give  color  of  title,  and  possession  under 
ffrantor,  with  a  riffht  of  way  across  such  land  it  for  the  requisite  time  wiU  give  a  perfect 
for  a  water  ditch  leading  from  the  reservoir  to  title  under  the  statute  of  limitations:  Id. 
a  mine  of  the  grantee,  in  consideration  that  A  deed  which  shows  upon  its  face^  that 
the  grantor  should  have  the  right  to  appro-  there  are  two  lots  to  which  the  description 
priate  to  his  own  use,  and  to  conduct,  wher-  equally  applies  is  void  for  uncertainty,  and 
ever  he  should  desire,  so  much  of  the  waste  parol  evidence  is  inadmissible  to  explain  the 
water  flowing  from  the  reservoir  as  he  saw  fit,  ambiguity:  Brandon  v.  Leddy,  67  Id.  43.  In 
does  not  impose  any  restriction  upon  the  dis-  an  action  to  quiet  title,  the  defendants  of- 
position  that  the  grantee  may  make  of  the  ered  in  evidence  a  deed  which  purported  to 
waters  of  the  reservoir,  or  prevent  it  from  convey  a  tract  of  land  including  the  prem- 
allowing  another  person  to  tap  its  ditch  and  ises  in  controversy,  but  contained  no  men- 
conduct  the  water  therefrom  at  a  point  be-  tion  of  the  quantity  of  land  embraced 
tween  its  mine  and  the  land  of  the  grantor:  therein.  The  plaintiff  objected  to  the  intro- 
Bryan  ▼.  Idaho  Quartz  Mining  Co.,  73  Csl,  249.  duction  of  the  deed;  and  to  sustain  his  objec- 
tion, offered  to  prove  by  parol  that,  at  the 

1092.     Oonsidaratlon,  —  No  considera-  time  the  deed  was  executed,  the  tract  was 

tion  need  be  expressed  in  a  deed  of  conveyance  supposed  to  contain  a  less  quantity  of  lanf 

uk  order  to  give  it  effect,  nor  Unt  material  that  than  it  actually  did,  and  that  the  de^  was  not 

the  deed  was  intended  to  hinder  and  delay  intended  to  convey  the  land  in  controversy, 

creditors,  so  far  as  its  sufficiency  to  pass  the  It  was  held  that  the  evidence  offered  by  the 

legal  title  is  concerned:   Ooad  v.  Moulton,  67  plaintiff  did  not  go  to  the  admissibility  of  the 

OaL  636.     And  in  an  action  of  ejectment,  the  deed,  but  to  its  effect,  and  that  the  terms  of 

deed  under  which  the  plaintiff  claims  title  to  the  deed  could  not  be  varied  or  contradicted 

the  premises  in  controversy,  if  regular  in  form  by  such  evidence:  Dent  v.  Bird,  67  Id.  652; 

and  properly  executed,  is  admissible  in  evi-  see  Truett  v.  Adams,  66  Id.  218;  Cleveland  v. 

denoe  without  allegation  or  proof  of  the  pay-  Choate,  11  Id.  73. 

ment  of  the  consideration  for  its  execution:  FilUng  in  blank  after  escecution. — A 
Martin  v.  Splnxdo,  69  Id.  611.  The  presump-  deed  in  which  the  name  of  the  grantee  is  left 
tion  is  that  the  consideration  of  a  deed  of  con-  blank  by  the  grantor  at  the  time  of  its  execu- 
veiyanoe  was  paid  by  the  grantee  named  in  the  tion,  and  afterward  inserted  without  his  au- 
deed.  This  presumption,  and  the  express  thority,  does  not  convey  any  title,  nor  does  it 
declarations  of  the  deed  in  that  respect,  may  become  sufficient  for  the  purpose  of  passing 
be  overcome  by  parol  proof,  but  to  have  that  the  legal  title  from  the  fact  that  the  grantee 
effect  the  evidence  must  be  full,  clear,  and  satis-  enters  into  possession,  and  pays  the  purchase 
factory:  Anthony  v.  Chapman,  65  Id.  73.  A  deed  price:  Argtiello  v.  Boars,  67  Ccd.  447. 
purporting  on  its  face  to  be  executed  fo^the  -*-^»  ^  .^  ,  .  j  j  a  -i.  i  • 
consideraiBon  of  five  thousand  doUars  will  not  ,  ^^^'  ^^^clBxm  deeds.  —  A  quitdimi 
be  presumed  beneficial  to  the  grantee,  in  the  ?eed  executed  pnor  to  the  act  of  February  22, 
absence  of  any  evidence  that  the  consideration  1854,  is  sufficient  to  pass  any  estate  the  gran- 
has  been  paid :  HUfberd  v.  BmOh,  67  Id.  647.  *?'  *^»  ^^  ^.  enable  the  grantee  to  mamtam 

Deecription.  —Where  the  description  in  a  ©jcctment  if  his  grantor  could  have  done  so: 

deed  is  false  in  some  particulars,  but  a  suffi-  ^^  ^-  ^«»  ^«^»  66  CaL  264. 


oonstruing  a  doubtful  description    the  court  y^^          ^  ^^  ^le  conveyed  the  premises  by 

must  assume  as  nearly  as  possible  the  position  quitclaim  deed  to  plaintiff 's  grantor  before  the 

Of  the  contracting  parties,  and  consider  the  Jl^eriff's  deed  had  been  m^e  to  him;  it  wa» 

owoumstances    of    the    transaction    between  ^^^^  ^^at  the  sheriff's  deed  subsequentlv  made 

them,  and  then  read  and  mterpret  the  words  ^  defendant  is  void  as  between  hfrn  and  pUin- 

'^^if  *^^AlT5''oia'*wV"'''"^    r^'iT*^  tiff:    Ward   v.  DougJieHu,  75   CaL  2401   see 

v.  Adanu.  66  Id.  21^    When  a  tract  is  known  KlumpU  y.  Baker,  6S  (^^9. 

aad  designated  by  a  general  name,  a  grant  ^***^'*1^  ^'  -o***^*  "«  '^***'  "*'•'• 

describing  the  land  by  such  name  passes  the  1 107.     Subsequent    purchaaer    with 

entire  trMt:  Id.     Where,  in  a  deed  conveying  notice.  — A  subsequent  purchaser  from  the 
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gianton  with  notice  of  the  prior  deed  is  bound  titled  under  a  parol  gift  from  her  father-in-law. 

by  all  the  equities  of  the  plaintiff,  and  holds  At  the  time  of  the  gift  the  defendant  was 

the  legal  title  in  trust  for  him:    Cfaninon  y.  in   possession   of   the  premises,    and   subse- 

Handltyf  72  C^  133.  quently  so  continued,  without  making  any  im- 
provements thereon,  until  the  house  in  which 

1108.  OoiiTejraiioe  by  life  tenant:  See  she  resided  was  destroyed  by  fire.  After  the 
Sepuheda  v.  Seputveda,  77  CaL  605.  iire,  and  subsequent  to  the  death  of  the  donor, 

the  person  to  whom  the  land  was  distributed 

1109.  Condition  subeeqnent.  -—  An  upon  the  settlement  of  his  estate,  without  ob- 
agreement  by  the  grantee  in  a  deed,  forming  lection  from  the  defendant,  erected  a  new 
part  of  the  consideration  therefor,  to  assume  house  thereon,  of  which  the  defendant  surrep-' 
and  pay  a  mortgage  previously  executed  on  the  titiously  took  possession.  The  gift  was  niade 
land  by  the  grantor,  does  not  constitute  a  con-  upon  an  understanding  that  the  defendant 
dition  upon  the  breach  of  which  the  title  would  continue  to  support  and  educate  her 
would  revest  in  the  grantor.  Such  a  deed  minor  child.  It  was  held  that  the  gift  was 
vests  the  title  in  the  ffrantee,  and  his  right  to  void  under  the  statute  of  frauds,  and  that  the 
the  possession  of  the  land  conveyed  cannot  be  defendant  had  acquired  no  eauitable  rights 
defeated  by  showinff  that  he  bad  failed  to  which  could  prevul  against  the  legal  title:  ^n- 
pay  the  mortgage:  Martin  v.  SpUvdb,  69  Gal.  son  v.  Toumsend,  73  CSd.  415. 

611. 

1149.    Before  gift  causa  mortis  can 

1118.  Oovenants. — The  defendants,  by  take  e£foct»  the  donor  must  part,  not  only 
a  deed  of  grants  bargain,  and  sale,  conveyed  with  the  possession,  but  also  with  all  present 
certain  land  to  the  plaintiff,  and  expressly  control  and  dominion  over  the  subject  of  the 
covenanted  therein  "to  warrant  and  defend  gift:  Daniel  v.  Smith,  75  Cal.  548. 
the  premises  against  all  persons  lawfully  claim-  Gift  causa  mortis.  —  Where  a  person  in 
ing  the  same  by,  through,  or  under  them."  ea^remis  takes  a  pack a|[e  of  bonds  from  beneath 
At  the  time  of  the  conveyance  the  grantor  of  his  pillow  and  hands  it  to  a  donee,  saying,  in 
the  defendants  was  in  possession  of  the  prem-  substance,  '*  These  bonds  are  for  you,  aniu- 
ises,  claiming  that  his  deed  to  them,  although  tention  to  give  is  sufficiently  manifested  to 
absolute  in  form,  was  intended  as  a  mortgage,  constitute  a  valid  gift  catua  mortis:  Vandor  v. 
He  subsequently  brought  an  action  against  Roacht  73  Cal.  614.  In  the  absence  of  circum- 
the  plaintiff  and  the  defendants  to  redeem  stances  surrounding  a  gift  causa  mortis^  tend- 
from  such  alleged  mortgage.  The  plaintiff  ing  to  create  a  suspicion  of  wrong,  the  burden 
defended  the  action,  and  afterwards  brought  of  proof  does  not  rest  upon  the  donee,  to  show 
an  action  against  him  to  recover  possession  of  that  no  fraud  was  practiced  upon  the  deceased, 
the  premises.  In  both  actions  the  plaintiff  or  that  he  was  of  sound  and  disposing  mind  at 
was  successful.  It  was  held  that  there  had  the  time  of  the  gift:  Id.  In  an  action  to  corn- 
been,  no  breach  of  either  the  express  or  implied  pel  the  administrator  of  the  estate  of  a  deceased 
covenants  in  the  deed  to  the  plaintiff:  West  v.  person  to  make  a  written  transfer  of  certain 
Masaon,  67  Cal.  169.  United  States  registered  bonds  alleged  to  have 

been  given  to  the  plaintiff  by  the  deceased,  it 

1140.    Passing   of   title. — Whether  a  was  held  that  the  evidence  was  sufficient  to 

contract  is  an  executory  contract  of  sale, — in  identify  the  bonds  given  with  those  described 

other  words,  whether  the  title  passes,  —  is  a  in  the  complaint:  Id. 
question  of  intention,  to  be  collected  from  the 

whole  contract.  If  from  the  whole  contract  it  1186.  Transposition  of  initials  of 
appears  that  the  intention  was  that  the  title  grantor.  —  The  action  was  brought  to  quiet 
should  pass,  and  that  the  vendor  should  retain  the  title  to  certain  land  against  one  P.  D. 
a  mere  lien  for  the  price,  any  different  oharao-  Green.  On  the  trial,  the  phuntiffs,  after  prov- 
terization  or  naming  of  the  transaction  by  the  ing  that  the  defendant  had  formerlv  owned 
parties  is  not  to  be  regarded:  Palmer  v.  Hoto-  the  land,  offered  in  evidence  a  certified  copy 
ard,  72  Cal.  293.  Where  a  party  delivers  pos-  of  a  deed  taken  from  the  records  of  the  county 
session  of  personal  property  to  another  under  recorder's  office,  dated  on  the  6th  of  Fobruaiy, 
an  agreement  to  sellin  consideration  of  a  cash  1869,  and  purporting  to  be  signed  by  P.  I>. 
parent  and  other  deferred  payments,  time  Green.  In  the  body  of  the  deed  the  grantor 
bemg  of  the  essence  of  the  agreement,  the  con-  was  named  I).  P.  Green,  and  proof  of  its  exe- 
tract  is  executory,  and  no  title  passes  until  the  cution  was  made  by  a  subscribing  witness, 
deferred  payments  are  made,  and  a  failure  to  whose  affidavit  stated  "that  he  was  present 
make  them  according  to  the  terms  of  the  and  saw  D.  P.  Green,  known  to  him  to  be  the 
aj^eement  entitles  the  vendor  to  the  posses-  same  person  described  in  and  who  executed 
sion  of  the  property:  Sere  v.  McOovem,  65  Id.  the  annexed  instrument  as  a  party  thereto, 
244.  The  defendants  sold  to  the  plaintiffs  a  sign,  seal,  and  deliver  the  same,"  etc.  The 
band  of  horses,  then  running  at  large,  for  a  defendant  objected  to  the  admission  of  the 
stipulated  price,  and  guaranteed  that,  when  copy  on  the  ground  that  it  did  not  purport  to 
gathered  up,  they  should  amount  to  a  certain  have  been  acknowledged  by  the  party  who 
number,  between  the  date  of  the  sale  and  the  signed  it.  It  was  held  that  the  objection  to 
cathering  up  of  the  horses,  two  of  them  died,  the  copy  on  the  ground  that  it  had  not  been 
It  was  held  that  the  plaintiffs  must  suffer  the  shown  that  the  original  was  not  in  the  posses- 
loss:  Oirdner  y,  Beewiek,  69  Id.  112.  sion  or  under  the  control  of  the  plaintiff,  not 

having  been  made  on  the  trial,  was  waived 

1147.     Statute  of  frauds. —  An  action  and  could  not  be  raised  on  appeal;  and  that 

was  brouffht  to  recover  the  possession  of  certain  the  copy  was  admissible  and  sufficient  to  cast 

land  to  which  the  defendant  claimed  to  be  en-  the  burden  upon  the  defendant  of  showing 
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that  he  did  not  in  fact  execute  the  deed:  Ben-  stead  therein  to  the  extent  of  his  undivided  in- 

fiett  V.  Cheeji,  74  Cal.  425.  terest;  nor  was  a  homestead^  recorded  by  him 

on  such  land  prior  to  the  passage  of  the  act, 

1 186.    Acknowledgment  by  a  mar-  rendered  valid'by  the  provisions  of  section  2  of 

ried  woman.  —  A  deed  of  a  married  woman  the  act:  Id.^ 

oonveys  no  title  unless  it  is  acknowledged  by  I«ot  having  two  bouaes  thereon.  —  An 
her  in  conformity  with  the  requirements  of  the  owner  of  a  lot  of  land  having  two  houses 
statute.  A  proper  acknowledgment  made  thereon,  which  are  separated  from  each  other 
subsequent  to  her  conveyance  to  a  second  by  a  fence,  who  exclusively  resides  in  one  of 
grantee  will  not  cure  the  defect:  Dur/ee  v.  the  houses,  the  other  being  occupied  by  a  ten- 
Garvey,  65  Cal.  406;  Bank  qf  HealtUburg  ▼.  ant,  can  acquire  a  homestead  only  on  that  part 
BcUUiache,  65  Id.  327.  A  mortgage  executed  by  of  the  lot  on  which  the  house  in  which  he  re- 
ft married  woman  upon  her  separate  real  es-  sides  is  situated:  MdUmey  v.  Befer,  75  CaL 
tate  is  an  "instrument"  and  "conveyance,'*  422.  See  In  re  Allen,  decided  January  25, 
within  the  meaning  of  those  words  as  used  in  1888. 

this  section  and  section  1 187  of  the 'Civil  Code,  Homestead  filed  daring  litigation.  — 
and  unless  acknowledged  by  her  after  an  ex-  A  homestead  is  not  fraudulent  as  to  creditors 
andnation  separate  and  apart  from  her  hus-  of  the  declarant  because  made  durins  the  pro- 
band, is  void:  Tolman  v.  Srmthj  74  Id.  345.  gress  of  litigation  which  subsequently  results 

A  plaintifif  was  a  married  woman,   her  mar-  in  an  ordinary  money  judgment  against  him: 

.      .       .  ......       ^     ..       .     y ^^^^    ^     .      .     . 


riage  having  been  contracted  in  England  in  FUzell  v.  Leaky,  72  Cal.  4/7.  The  head  of  a 
the  year  1855,  of  which  country  her  husband  family,  having  property  subject  to  a  home- 
then  was,  and  ever  since  has  been,  a  resident,  stead  declaration,  and  who  is  indebted  to 
Since  the  year  1863,  the  plaintiff  has  been  third  persons,  may,  notwithstanding  his  in- 
Uvinff  in  California,  separate  and  apart  from  debtedness,  exercise  his  right  of  homestead; 
her .  nusbemd,  and,  up  to  the  year  1878,  in  and  the  fact  of  his  having  done  so  is  not  in 
meretricious  relations  with  the  defendant,  itself  sufficient  evidence  of  fraud  to  invalidate 
passing  as  his  wife,  and  completely  ignoring  the  homestead  claim  at  the  instance  of  his 
her  marriage.  In  1873,  she  conveyed  to  the  creditors:  King  v.  Ootz,  70  Id.  296.  A  person 
defendant  certain  real  property  acquired  by  residing  with  his  family  on  community  prop- 
her  in  California.  The  certificate  of  acknowl-  erty,  which  he  had  previously  conveyed  by  a 
edgment  to  the  deed  of  conveyance  was  in  the  deed  of  trust  to  secure  an  indebtedness,  has 
ordinary  form,  and  not  in  that  prescribed  by  such  an  interest  in  the  property,  notwithstand- 
the  statute  for  the  acknowledgment  of  a  mar-  ins  the  trust  deed,  as  entitles  him  to  make  a 
ried  woman.  It  was  held  that  the  plaintiff  vedid  claim  of  homestead  thereon:  Id.  The 
could  not  avoid  the  deed  on  account  of  the  de-  demanded  premises  were  intended  to  be,  but 
fective  acknowledgment:  Hand  v.  Hand,  68  by  mutual  mistake  were  not,  included  in  a 
Id.  135.  A  deed  is  duly  acknowledged  by  a  conveyance  of  certain  lands  executed  by  the 
married  woman  when  the  notarv  certifies  that  plainti£^  Flavel  Hayford,  to  the  defendant, 
he  ''made  her  acquainted  with  the  contents  Catherine  Kocher.  Afterwards,  a  decree  of 
of  the  instrument,  although  the  deed  shows  reformation  was  made  and  entered,  by  which 
that  it  is  subject  to  conditions  contained  in  the  conveyance  was  made  to  include  the  omitted 
another  instrument  not  signed  by  her,  and  not  premises.  After  the  execution  of  the  convey- 
executed  in  fact  at  that  time,  and  the  con-  ance,  and  before  the  commencement  of  the  ac- 
tents  whereof  were  unknown  to  the  notary:  tion  for  its  reformation,  the  plaintiff,  Lydia 
Bull  v.  Coe,  77  Id.  54.  A.  Hayford,  wife  of  Flavel  Hayford,  selected 

the  premises  as  a  homestead,  knowing  at  the 
1913.  Becord  of  deed  as  evidence.  —  time  that  the  parties  to  the  conveyance  in- 
An  authenticated  copy  of  the  record  of  a  deed  tended  that  the  property  should  be  included, 
is  prima  facie  evidence  of  the  genuineness,  due  and  that  it  had  been  omitted  by  mutual  mis- 
execution,  and  delivery  of  the  original  deed:  take.  It  was  held  that  no  homestead  rights 
AntJiony  v.  Cfiapman,  65  CaL  73;  but  conced-  attached  to  the  property:  Hayford  v.  Kodter, 
ing  that  the  record  of  a  deed  which  is  intro-  65  Id.  389. 
duced  in  evidence  without  objection  is  prima 

facte  evidence  of  the  genuineness,  due  execu-  1939.    Homestead  selected  from  seiMi- 

tion,  and  delivery  of  the  original,  still  it  is  rate  propeHy  of  wi£d:  See  Beck  v.  Soward, 

only  m-ima  facie  evidence  of  those  facts,  and  76  Cal  527. 
may  be  rebutted:  Burroughs  v.  De  Gouts,  70 

Id.  362.  1240.     liiability'  of   homestead    for 

debts. — The  attempted  execution  sale  of  a 

1938.    Homestead  may  be  created  in  homestead,  under  a  judgment  which  cannot  be 

land  partly  separate  and  partly  common,  enforced  against  it,  is  void:  Waggle  v.  Worthy, 

and  a  filing  of  such  homestead  by  the  wife  is  a  74  Cid.  266.  An  action  was  brought  by  a  judg- 

Bufiicient  consent  to  the  filing  on  her  separate  ment  creditor  of  an  insolvent  to  establish  and 

property:  Arendt  v.  Mace,  76  Cal.  315.  enforce  a  constructive  trust  as  against  him  in 

Land  held  by  tenants  in  common.  -  -  certain  land  which  had  been  set  aside  to  him 

Prior  to  the  act  of  March  9,  1868,  a  homestead  in  the  insolvency  proceedings  as  a  homestead, 

could  not  be  acquired  in  land  held  by  the  on  the  ground  that  the  same  was  not  a  valid 

claimant  in  joint  tenancy  or  as  a  tenant  in  com-  homestead  when  the  order  setting  it  aside  was 

mon:    Fitzgerald  v.   Fernandez,   71   Cal.   504.  made,  and  that  the  court  was  induced  to  make 

Under  section  1  of  the  act  of  March  9,  1868,  a  the  order  through  the  fraudulent  representa- 

tenant  in  common  of  land,  who  was  not  in  the  tions  of  the  defendant  that  it  was  a  homestead, 

exclusive  occupancy  thereof,  and  did  not  have  The  complaint  alleged  that  the  plaintiff  had  no 

the  same  inclosed,  could  not  acquire  a  home-  notice  of  the  order,  or  of  the  fraud  of  the  do- 
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fendftnt,  until  aboat  two  ^ears  prior  to  the  his  favor.     After  the  findings  in  that  action 

commencement  of  the  action.     It  was  held  had  been  filed,  but  before  the  judgment  was 

that  the  statute  of  limitations  commenced  to  entered,  the  plaintiff  herein  filed  a  declaration 

ran  against  the  action  from  the  time  of  the  of  homestead  on  the  land  through  which  the 

termination  of  the  insolvency  proceedinffs,  and  ditch  was  constructed.     The  present  action 

bajred  the  same  at  the  expiration  of    four  was  brought  to  enjoin  the  defendant  as  sheriff 

years:  Hedit  v.  Slaney,  72  Cal.  363;  and  fur-  from  selling  the  interest  of  the  plaintiff  in  the 

ther,  that  the  order  setting  aside  the  home-  ditch,  and  water  flowing  therein,  under  the 

stead  being  a  matter  of  publio  record  in  the  above-mentioned  judgment.     It  was  held  that 

insolvency    proceedings,    the    plaintiff    was  the  interest  of  the  plaintiff  in  the  ditch  and 

charged  with  notice  thereof,  and  that  igno-  water  was  appurtenant  to  and  a  part  of  his 

ranoe  of  the  fraud  would  not  stay  the  run-  homestead,  and  was  not  liable  to  be  sold  under 

ning  of  the  statute:  Id.    On  the  28th  of  June,  the  judgment,  and  that  Kelly,  after  obtaining 

1880,  one  Kelly  procured  a  right  of  way  from  a  personal  judgment  against  the  plaintiff  for 

the  plaintiff  across  the  lands  of  the  latter  for  his  proportion  of  the  construction  expenses, 

the  purpose  of  constructing  a  water  ditch,  and  could  not  claim  that  the  title  of  the  plaintiff  to 

on  we  same  da^  granted  to  the  plaintiff  one  the  ditch  was  conditional  upon  full  payment: 

fourth  interest  m  the  ri^jht  of  wa^r,  on  condi-  Fitaeil  v.  Leaky,  72  Id.  447.    And  further,  that 

tion  that  he  would  bear  his  proportionate  part  the  transaction  did  not  create  a  partnership 

of  the  expenses  of  construction.    Thereafter  between  the  plaintiff  and  Kelly,  either  in  the 

the  parties  jointly  constructed  the  ditch,  and  ditch  as  a  mere  conduit,  or  in  the  water  flow« 

have  since  jointly  maintained  the  same,  and  ing  through  it,  so  as  to  create  a  lien  thereon  in 

the  plaintiff  has  used  the  water  flowing  therein  favor  of  one  of  the  partners  advancing  more 

for  the  purpose  of  irrigating  his  lands.    Kelly,  than  his  proportion  of  the  capital;  nor  did  it 

having  paid  more  than  his  proportionate  part  constitute  them  tenants  in  common  of  the  land 

«f  the  cost  of  construction,  brought  an  action  traversed  by  the  ditch,  so  as  to  prevent  the 

against  the  plaintiff  for  the  excess,  in  which  plaintiff  from   filing  a  dedaratlon  of  home- 

an  ordinary  money  judgment  was  rendered  in  stead  thereon:  Id. 

1241.   Homestead  subject  to  execution — Conditions  of. 

Seo.  1241.  The  homestead  is  subject  to  execation  or  forced  sale  in  satis- 
faction of  judgments  obtained, — 

1.  Before  the  declaration  of  homestead  was  filed  for  record,  and  which  con- 
stitute liens  upon  the  premises. 

2.  On  debts  secured  by  mechanics,  contractors,  subcontractors,  artisans, 
architects,  builders,  laborers  of  every  class,  material-men's  or  vendors'  liens 
upon  the  premises. 

3.  On  debts  secured  by  mortgages  on  the  premises,  executed  and  acknowl- 
edged by  husband  and  wife,  or  by  an  unmarried  claimant. 

4.  On  debts  secured  by  mortgages  on  the  premises,  executed  and  recorded 
before  the  declaration  of  homestead  was  filed  for  record.  [Amendment  ap- 
proved March  9, 1887;  Statutes  and  Amendments  1887,  81;  to  take  effect  from 
and  after  its  passage,li 

Notes  of  Decisions  Applicable  to  Sections  1241-1309. 

Liability  for  debts. --Under  this  section,  taken  by  the  assignee  after  it  is  harvested: 

ope  who  furnishes  materials  for  the  construe-  Id.  361.    Where  a  surviving  wife  is  sued  solely 

tion  of  a  building  on  real  property  after  it  has  as  the  executrix  of  her  deceased  husband,  in 

been  impressed  with  a  homestead  cannot  ob-  an  action  to  foreclose  a  mortgage  executed  by 

tain  a  lien  thereon  for  the  materials  furnished:  him,  a  judgment  of  foreclosure  cannot  affect 

Richards  v.  S/iear,  70  Cal.  187.     Where  an  in-  the  individual  rights  that  she  has  in  the  mort- 

solvent,  under  the  act  of  1852,  petitioned  the  ^SLged  property  as  a  homestead,  notwithstand- 

county  court  to  set  apart  certain  premises  as  a  mg  in  her  answer  as  executrix  she  sets  up  the 

homestead,  which  had  been,  previous  to  his  fact  of  the  declaration  of  homestead  on  the 

insolvency,  occupied  as  and  declared  a  home-  property:  Stockton  Building  and  Loan  Asa'nv, 

stead,  the  court  has  no  jurisdiction  to  deter-  CftalmcrSy  75  Id.  332.     Where  a  married  man 

mine  that  the  premises  were  not  a  homestead,  executes  a  mortgage,   and  thereafter  files  a 

and  order  a  sale  of  them  by  the  assignee,  that  declaration  of  homestead  on  the  mortgaged 

the  proceeds  mieht  be  subjected  to  the  pay-  premises,  his  wife  is  a  necessary  party  defend- 

ment  of  the  insolvent's  debts:  Dascey  v.  l{ar'  ant  in  an  action  of  foreclosure;  if  she  is  not 

m,  65  Id.  357.     A  court  of  equity  will  restrain  made  a  party,  the  purchaser  at  the  foreclosure 

such  sale:  Id.     An  assignment  by  an  insolvent  sale  is  not  entitled  to  a  writ  of  assistance  against 

of  all  his  real  and  personal  property  generally  the  husband:  H^ner  v.  Urton^  71  Id.  479. 
does  not  paas  to  the  assignee  a  crop  growing  at 

the  time  of  the  assignment  on  premises  consti-  1242.    Gonveyance  or  lease  of  home- 

tuting  a  homestead,  and  such  crop  cannot  be  Stead.  —  A  tenant  under  a  lease  of  the  home- 
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stead  executed  by  the  hosbaad  without  the  1363.    WIdbh  no  valid  decUuratum  of 

ooncofrence  of  the  wife  is  estopped  daring  the  homestead  has  been  filed,  an  order  of  court 

existence  of  the  term  from  aasertin);  an  ad-  setting  apart  a  homestead  to  an  insolvent  is  a 

▼erse  possession  against  either  the  husband  or  nnllity:  Maiten  ▼.  Sha^eTf  65  CaL  81. 
the  wife:  Mauldin  v.  Cox,  67  Cal.  387.    In  an 

action  to  declare  a  tnist  nnder  the  proTisioos  1268.    Head  of  flEunily.  — A  declaration 

of  a  deed  from  a  husband  to  his  wife  of  prop-  of  homestead  need  not  contain  a  statement  of 

erty  on  which  a  homestead  had  been  previously  facts  showing  the  declarant  to  be  the  head  of  a 

declared  by  the  wife,  the  declaration  of  home-  family;  a  statement  that  the  declarant  is  the 

stead  Is  admissible  in  evidence  for  the  purpose  bead  of  a  family  is  sufficient:  Jonea  v.  Waddiff 

of  avoiding  the  deed:  Ortwea  v.  Baler,  68  Id.  66  CaL  457. 

133.    A  deed  executed  by  a  husband  to  his  Talne  of  premiaea. — A  declaration   of 

wife,  after  their  divorce,  of  community  prop-  homestead  is  not  invalid,  although  the  value  of 

erty,  on  which  a  homestead  had  previously  the  premises  claimed  as  a  homestead  is  esti- 

been  declared,  is  valid,  and  passes  lul  the  in-  mated  at  seven    thousand   dollars:    King  v. 

terest  of  the  grantor;  and  a  mortga^  subee-  Chtt,  70  CaL  236;  and  a  dadaratioiL  stating 

quently  executed  thereon  by  the  wife  alone  that  the  cash  value  of  the  premises  was  three 

creates  a  lien  on  the  entire  premises:  Orvpe  ▼.  thousand  dollars  is  a  sufficient  compliance  with 

Byen,  73  Id.  271.  the  provision  of  the  statute  requiring  that  the 

dedantion  contain  an  estimate  of  uie  actual 

1243.  Abandonmont.  —  A-  homestead  ca^  value:  Read  v.  Rahm,  65  Id.  343;  so  also  is 
cannot  be  abandoned  except  in  the  mode  pre-  a  statement  that  "  the  cash  value  of  the  home- 
scribed  by  the  statute:  Porter  v.  Chafman,  66  stead  is  about  four  thousand  dollars "  suffi- 
ce. 365.  A  party  cannot  have  two  home-  dent  as  a  statement  of  value:  Chuoee  v.  Baker, 
steads;  and  if  ne  attempt  to  acquire  a  second  68  Id.  134. 

while  the  first  is  in  force,  the  second  is  void:  Actual  reaidence  neceaaaiy.  —  Under 
Waggle  v.  Worlhy,  74  Id.  266.  Under  the  act  the  statute  in  force  in  April,  1869,  as  well  as 
of  April  28,  1800,  a  homestead  selected  by  a  under  the  provisions  of  the  Civil  Code,  to  con- 
husband  and  wife  could  not  be  abandoned  by  stitute  a  valid  homestead  the  claimant  must 
their  removal  from  the  homestead  premises,  actually  reside  on  the  premises  when  the  dec- 
whether  with  or  without  the  intent  of  return-  laration  is  filed:  PfisUr  v.  Dascey,  68  Cal.  572. 
ing  thereto.  Under  that  act,  an  abandonment  The  residence  of  the  claimant  at  the  time  the 
could  only  be  made  by  a  declaration  of  aban-  declaration  was  filed  is  not  a  fact  of  any  ffen- 
donment,  signed,  acknowledged,  and  recorded  eral  or  public  interest,  and  cannot  be  proved  by 
by  them  in  the  same  maimer  as  a  conveyance  evidence  of  the  general  understanding  and  ro- 
of real  property:  Tipton  v.  Martin,  71  Id.  325.  port  in  the  community:  Id.  A  declaration 
The  removal  of  a  party  from  premises  on  may  be  made  on  real  property  upon  which  the 
which  he  has  declared  a  homestead,  after  a  claimant  has  actually  resideid  only  one  day, 
void  execution  sale  thereof,  and  his  surrender  although  the  family  of  the  claimant  reside 
of  the  possession  to  the  execution  purchaser,  elsewhere,  and  the  property  is  partiy  rented  to 
do  not  constitute  an  abandonment  of  the  home-  others,  or  used  for  purposes  other  than  a  resi- 
stead,  within  the  meaning  of  this  section  of  deuce:  Skinner  v.  Hall,  69  Id.  195.  A  devisee 
the  Civil  Code,  so  as  to  enable  him  to  declare  a  of  a  tract  of  land,  who  resides  on  a  part  only 
second  homestead  on  other  land:  Waggle  v.  of  it^  cannot  file  a  declaration  of  homestead 
WortJiy,  74  Id.  266.  thereon  so  as  to  include  a  portion  of  the  tract 

which  had  never  been  occupied  by  him,  but 

15^9.    Special  order  after  final  Jud^-  which  is  at  the  time  of  filing  the  declaration  in 

ment.  —  A  proceeding  to  have  a  homestead  the  exclusive  possession  and  occupancy  of  a 

appraised  at  the  instance  of  a  judgment  ored-  tenant  under  an  unexpired  lease  made  with  his 

iter  is  not  a  proceeding  in  the  case  in  which  ancestor:  Eetaie  ofCtiwey,  71  Id.  300.    A  deo- 

the  judgment  was  rendered.     And  therefore  laration  of  homestead  covering  certain  prem- 

the  orders  in  such  proceeding  are  not  appeal-  ises  on  which  the  claimant  resided,  and  certain 

able  as  "special  orders  made  after  final  judg-  other  premises  which  were  not  occupied  hj 

ment ":  Brown  v.  Starr,  75  Cal.  163.  him,  is  valid  so  far  as  the  land  resided  on  is 

oonoemed:  King  v.  OoAs,  70  Id.  236. 

1252.  Confirmation  of  report.— Where 

the  matter  is  remanded  to  the  appraisers  for  1266.    Death  of  hnaband.  —  Under  the 

further  action,  they  must  make  a  report  of  homestead  act  of  1860,  as  amended  in  1862; 

such  Action  to  the  court,  which  report  must  be  the  homestead  property,  upon  the  death  of  the 

confirmed  or  rejected  after  reasonable  notice:  husband,   vests    absolutely  in    the  surviving 

Brown  v.  Starr,  75  Cal.  163.  wife   as  her  separate  property,   and   is  not 

affected  by  her  subsequent  remarriage.   There- 

1253.  Final  judgment.  —  Where  the  after  she  may  use  it  for  her  exdosive  benefit, 
appraisers  report  that  the  property  is  of  a  cer-  and  dispose  of  it  without  the  consent  of  her 
tain  value,  and  the  court  remands  the  matter  husband,  in  the  manner  provided  by  law; 
back  to  them  with  instructions  to  make  Graham  v.  Stewart,  68  Cid.  374;  see  In  re  Fow- 
division  of  the  property,  and  refuses  to  give  ler's  Esiate,  decided  January  8,  1889. 

any  other   instructions,  the  order  does   not  Right  of  aiuviving  child.  —  The  action 

amount  to  a  final  judgment.     There  is  no  was  brought  to  recover  the  possession  of  an 

final  judgment  until  the  confirmation  of  the  undivided  one  half  of  a  tract  of  land.     On  the 

final  report:  Brown  v.  Starr,  75  CaL  163.  1st  of  August,  1857,  the  land  was  conveyed  to 

one  Mary  Ann  Manchester,  the  wife  of  George 

1261.    Bight  of  an  adopted  child:  See  W.  Manchester,  by  a  deed  of  grant,  bargain. 

In  Tt  Romero's  Estate,  75  Cal.  379.  and  sale.     Manchester  and  his  wife  immedi- 
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ately  entered  into  posaeMum,  occupied  the  1277.  Olographic  wiU. — An  olographic 
land  as  a  homestead,  and  continued  to  reside  will  is  not  invalid  because  made  and  executed 
in  a  dwelling-house  thereon  until  the  death  of  prfor  to  the  time  this  section  became  operative, 
the  wife  on  the  3d  of  April,  1862.  On  the  u  the  testator  did  not  die  until  after  the  sec- 
27th  of  April,  1861,  Manchester  filed  a  delara-  tion  took  effect:  Estate  qf  Learned,  70  Cal.  140. 
tion  of  homestead  on  the  land,  properly  eze-  A  will  entirely  in  the  handwriting  of  the  tea- 
cnted,  acknowledged,  and  recorded,  as  required  tatriz  contained  a  bequest  to  the  executor  of 
by  the  act  of  April  28,  1860.  After  the  death  certain  personal  property],  and  requested  him 
of  Biary  Ann  Manchester,  Greoxjze  W.  Man-  to  dispose  of  the  same  '*in  the  manner  speci- 
ehester  married  a  second  wife.  On  the  3d  of  fied  in  my  letter  to  him  of  this  date.'*  After 
April,  1868,  they  executed  an  abandonment  the  execution  of  the  will,  the  testatrix  dictated 
and  conveyance  of  the  homestead  property  to  a  letter  to  the  executor  disposing  of  the  prop- 
one Ward,  under  whom  the  defendants  claim,  erty.  The  letter  was  in  the  handwriting  of 
The  abandonment  and  conveyance  were  ex-  the  executor,  but  was  signed  by  the  testatrix, 
ecuted  by  the  second  wife  in  the  name  of  It  was  held  that  the  will  was  properly  ad- 
Mary  Ann  Manchester,  which  was  not  her  mitted  to  probate  as  an  olographic  will,  and 
true  name.  The  plaintiff  was  the  only  child  of  that  the  letter  was  properly  exduded:  Bitate  q/ 
George  W.  and  Mary  Ann  Manchester,  ^e  SMUaber,  74  Id.  144  A  document  referred  to 
court,  after  finding  the  facU  as  above  stated,  in  a  will,  but  which  is  not  in  existence  at  the 
found  as  a  conclusion  of  law  that  the  defend-  time  of  its  execution,  does  not  constitute  a 
ants  were  the  owners  in  fee-simple,  and  enti-  part  of  the  will,  and  is  not  entitled  to  probate 
tied  to  tiie  possession  of  the  land,  and  that  the  as  such:  Id. 
plaintiff  was  not  entitled  to  any  part  of  the  * 

same.  It  was  held  that  the  question  of  own-  1999.  Bevocation, — Where  a  testator 
ership  and  right  of  possession  was  properly  who  tears  his  name  from  a  will  is  of  unsound 
treated  as  a  conclusion  of  law:  Levins  v.  mind  at  the  time,  the  intent  with  which  the 
JRovegno,  71  Cal.  273.  Under  section  4  of  the  act  was  performed  does  not  constitute  an  ele- 
homestead  act  of  April  28,  1860,  a  homestead  ment  of  revocation:  Estate  qf  Lang^  65  OaL 
selected  by  a  husband  and  wife  from  their  19.  The  evidence  showed  that,  at  the  time  of 
community  property,  upon  the  death  of  either  the  destruction  of  the  will,  the  testatrix  was 
of  the  spouses  prior  to  the  amendment  of  the  very  ill  in  bed,  and  in  a  semi-comatose  condi- 
act  in  1862,  descended,  one  half  to  the  sur-  tion;  her  attendant  handed  her  the  will,  and 
vivor,  and  the  OiJier  half  to  the  legitimate  immediately  afterwards  she  saw  it  in  the  fire, 
child  or  children  of  the  deceased.  In  such  a  but  made  no  attempt  to  rescue  it.  Whether 
case,  no  action  on  the  part  of  the  probate  the  will  was  thrown  into  the  fire  by  the  testa- 
court  is  necessary  to  vest  the  title  in  tiie  kit-  trix,  or  accidentally  fell  there,  was  not  shown. 
ter:  Id.  It  was  held  that  the  evidence  did  not  prove  a 

Action  to  recover  iKMweflsioiL — Adverse  fraudulent  destruction  of  the  will  by  the  at- 
poeaeeaioii.  — A  married  woman  may  main-  tendant:  Estate  qf  Kidder,  66  Id.  487. 
tain  an  action  in  her  own  name  without  join- 
ing her  husband  to  reoover  possession  of  the  1999.  ICarriage—Bevocation.— Where 
homestead  property;  and  as  to  such  property,  an  unmarried  man  has  made  a  will  and  after- 
the  statute  of  limitations  will  run  against  her  wards  marries,  the  marriage  operates  in  case 
in  favor  of  an  adverse  possessor:  Mavldin  v.  of  the  survival  of  the  wife  or  children  of  the 
Cox,  67  Cal.  387.  During  coverture,  and  while  marriage  as  a  revocation  of  the  will,  unless 
the  husband  remains  the  head  of  the  familv,  some  specific  provision  has  been  made  by  the 
neither  party  to  the  marital  relation  can  hold  will  itself,  or  by  a  marriage  contract  for  the 
the  homestead  adversely  to  the  other:  Id.  On  surviving  wife,  or  by  some  settlement  or  pro- 
a  review  of  the  evidence,  it  was  held  that  the  vision  for  the  surviving  children.  If  no  such 
acts  of  the  defendants,  subsequent  to  their  provision  or  contract  is  made,  the  law  conclu- 
entry  into  the  homestead  under  a  lease  from  sively  presumes  a  revocation  of  the  will  from 
the  husband,  were  not  sufficient  to  indicate  to  the  act  of  marriage:  Sawders  v.  Simekh,  65 
the  wife  that  their  holding  was  adverse:.  Id.  Cal.  00. 

Quieting^  title  to.  —  A  party  owning  a 

homestead  interest  in  real  estate  may  main-  1808.    Oonveyanoe,  when  not  revoca- 

iain  an  action  to  quiet  his  title  thereto  against  tUm.  — When  a  testator  makes  a  specific  de- 

fhe  claim  of  others:  McS/nms  v.  ShtLfsr,  74GaL  vise  of  a  tract  of  land,  and  then  sells  a  portion 

614.  of  the  tract,  and  afterwards  repurchases  that 

Sigiht  of  surviving  husband:  See  Beck  portion,  the  whole  tract  will  pass  to  the  devi- 

V.  Soward,  76  CaL  527.  see  on  the  death  of  the  testator,  if  it  is  mani- 
fest from  the  terms  of  the  will  that  it  was  the 

1976.    Bzecution  of  will.  — The  le^isla-  intention  of  tiie  testator  to  dispose  of  all  the 

tore  has  Bower  to  prescribe  the  formalities  to  property  which  he  might  own  at  the  time  of 

be  obeervea  in  the  execution  of  a  will;  and  by  his  death:  Estate  qf  Hopper,  66  Cal.  80. 
so  doiuff,  it  does  not  interfere  with  the  natural 

right  of  an  individual  to  dispose  of  his  prop-  1809.    Advancements.  —  The  test^ttor, 

erty  as  he  sees  fit:  Estate  ^McCabe^  68  CA.  a  resident  of  San  Franciico^  by  his  will,  there 

519.    The  subscription  by  a  witness  to  a  will  executed  on  the  nineteenth  day  of  May,  1883, 

of  the  name  of  a  testatrix,  made  under  her  di-  bequeathed  to  certain  of  his  relatives  residing 

reetion,  in  her  presence,  and  at  her  request,  in  Germany  one  thousand  shares  of  the  stociE 

is  a  sufficient  execution  of  the  will,  although  of  the  Bank  of  California,  the  same  to  be  sold 

the  person  signing  her  name  omits  to  write  his  by  his  executors,   and  the  proceeds  divided 

own  name  near  by  as  a  witness  to  her  ftigna-  among  them  in  stated  proportions.    The  will 

tore:  Estate  of  Langan,  74  Id.  353.  provided  that  any  advancements  that  the  tes- 
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tator  might  "  hereafter  personally  make  to  the  changed,  he  beaneathed  to  the  aame  reUtiTee 

above-named  legatees,  or  to  either  of   them,  and  to  others  a  large  sum  of  money,  which  he 

shall  be  deemea  a  partial  satisfaction  of  said  had  arranged  to  have  sent  from  California.     It 

legacy,  equal  in  amount  to  the  sum  so  ad-  was  held  that  the  bequests  of  the  bank  stock 

vanced."    Subsequent  to  the  execution  of  the  were  specific  legacies,  and  that  the  legaciea 

Cadifomia  will,  the  testator  went  to  Germany,  given  by  the  codicil  were  cumulative,  and  not 

and  there  executed  a  supplemental  will,  or  substitutionary,  and  were  not  advancements 

codicil,  in  which,  after  expressly  ratifying  the  within  the  meaning  of  that  term  as  nsed  in 

former  will,  and  diiectinff  that  the  testamen-  the  former  will:  £Mate  qf  Zeile,  lit  Gal.  125. 
tary  ^Lispositions  thereof  should  remain  un- 


1818.    An  act  to  ratf/yand  confirm  the  eorweyanoe  of  certain  propartyto  tnutees  for 

educational purpoaeB  ly  the  ci^ council  or  trustees  <f  anjfdtyqf  less  than  Jjf^  thousand inhnhitamis^ 

or  qf  any  tncorjMfatea  toum, 

[Approved  March  8, 1889;  1889, 91] 

Con/irmhg  conveyance  qf  proper^  for  charitable  or  educational  purposes, 

Action  1.  whenever  the  city  council  or  trustees  of  any  city  of  less  than  fifty  thousand 
inhabitants,  or  of  any  incorporated  town,  has  by  deed  of  trust  conveyed  property,  or  any 
portion  thereof,  that  has  been  set  apart  for  a  public  park,  to  trustees,  for  charitable  or  eda- 
cational  uses,  such  oonvevsnce  is  herebv  ratified  and  confirmed;  proeided,  that  no  institntioni 
now  existing  or  to  be  established  on  sucn  property  shall  be  private  in  its  benefits,  or  sectarian 
in  its  work  or  teaching  or  be  to  any  extent  under  the  management  or  control  of  or  in  any  way 
tributary  to  any  religious  creed  or  order,  church,  or  sectarian  denomination  whatsoever;  j^ro- 
tnded  further,  that  land  so  conveyed  shall  be  kept  open  as  public  grounds  by  the  trustees  of 
such  institutions  as  are  or  may  be  placed  thereon,  and  that  the  public  visitation  of  such  grounds 
shall  not  be  restricted,  excepting  b^  such  reasonable  regulations  as  park  property  and  the 
proper  maintenance  of  such  institutions  may  require;  promded  further,  that  property  so  con- 
veyed shall  revert  to  the  grantors,  whenever  and  so  far  as  the  grantees  do  not  nse  the  same 
in  accordance  with  the  stipulations  of  the  deed  of  trust  and  with  the  requirements  of  this 
statute. 

Sbo.  2.    This  act  shall  take  effect  immediately. 

Notes  of  Decisions  Applicable  to  Sections  1325-1414. 

1825.  Bequest  of  ornaments  includes  which  I  may  die  possessed,  to  his  sole  nse  and 
Jewelry. — The  testatrix  by  her  will  be-  benefit,  as  long  as  he  remains  my  widower; 
queathed  to  her  niece  her  "piano,  sewing-  provided,  however,  and  it  is  hereby  made  sa 
machine,  finger-rings  (save  the  diamond  ring  I  express  condition,  that  he  shall  not  be  author- 
habitually  wear),  and  so  many  of  my  books,  ized  to  sell,  convey,  or  dispose  of,  or  mortgage 
pictures,  and  ornaments  (not  otherwise  be-  or  in  any  way  encumj>er,  any  of  such  prop- 
queathed  specifically)  as  she  shall  choose  to  erty.  But  in  case  he  should  marry  again, 
take.**  Itwas  held  that  the  bequest  of  "oma-  then  I  direct  that  my  share  in  the  common 
ments  "  included  the  jewelry  used  by  the  testa-  property  shall  go  to  my  diildren."  At  the 
trix  for  personal  decoration:  Estate  qf'  Traylor,  time  of  her  death,  the  testatrix  had  no  prop- 
75  Cal.  189.  erty  that  was  not  her  separate  estate.    She 

left  surviving  her  husband  and  four  children. 

1840.  Bequest  to  charitable  corpora-  It  was  held  that  the  term  "common  prop- 
tion — Mistake  in  corporate  name.  — The  erty,"  as  used  in  the  will,  could  not  be  con- 
will  in  question  contained  a  residuary  bequest  strued  to  mean  "separate  property  '*;  that  the 
to  the  "Old  Ladies'  Home,  at  present  near  husband  took  under  the  will  a  determinable 
Rincon  Hill,  at  St.  Mary's  Hospital."    There-  life  estate  only;   and  that,   there   being  no 

Sondent,  a  corporation  named  "The  Sisters  of  devise  to  the  children  by  implication,  as  to  all 
ercy,"  conducted  an  establishment  near  the  the  estate  except  such  determinable  life  estate^ 
place  indicated,  generally  known  as  St.  Mary's  the  decedent  died  intestate,  and  the  same 
Hospital,  one  denartment  of  which  was  called  should  be  distributed,  one  third  to  the  hus- 
the  Old  Ladies'  'Home,  which  was  devoted  to  band,  and  the  remaining  two  tiiirds  to  the  chil- 
the  care  and  protection  of  old  ladies.  The  Old  dren:  Estate  qfBeinharat,  74  Cal.  365. 
Ladies'  Home  was  originally  in  the  same  build- 
ing with  the  hospital,  but  had  been  recently  1859.  Iieeacies  charged  upon  land — 
removed  into  another  building,  erected  by  the  Liability  of  devisee.  —  Where  a  devisee  of 
corporation  on  its  lot  near  the  hospital.  The  lands  charged  by  the  will  with  the  payment  of 
expenses  of  the  Old  Ladies'  Home  had  always  certain  legacies  accepts  the  devise,  Ilo  thereby 
been  paid  by  the  corporation,  and  it  was  under  assumes  the  burden  imposed  by  tnl  testator, 
its  control.  No  other  institution  of  the  kind  and  becomes  personally  liable  to  the  payment 
was  near  the  place  indicated.  Itwas  held  that  of  the  legacies:  Dunne  v.  Dunne,  66  Cal.  151. 
the  corporation  known  as  the  "  Sisters  of  Land  was  devised,  subject  to  a  charge  for  the 
Mercy  was  entitled  to  take  the  bequest:  payment  of  ten  thousand  dollars  to  each  of 
B^ate  qf  Oibsoti,  75  CaL  329.  two  legatees,  but  with  the  proviso  that  the 

devisee  might,  at  his  option,  satisfy  the  lega- 

1845.    Determinable  life  estate.  —  The  oies  bv  the  payment  of  ten  thousand  dollars  to 

will  in  question  contained  a  provision  as  fol-  each  legatee,  or  by  conveying  to  each  a  tract 

lows:  "  I  give  and  bequeath  to  my  said  hus-  of  land  of  the  value  of  ten  thousand  dollars,  or 

band  the  use  and  income  of  all  my  property  of  by  investing  these  sums  for  the  legatees  in 
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lands  of  equal  value.    The  devisee  receiTed  the  by  the  change:   Junkcma  v.  Bergin,  67  Cal. 

rents  of  the  lands  for  a  series  of  years.    The  267. 

estate  was  never  finally  distributed  by  the  iaiq     v^^-.^.^  *»#  »«4.«^      t^  -      ,^ 

«»^i<k»f^  «yv«wf      T*  r^/ \>^\A       1    'm*^*.  *i,«  1418.    Betizm  ox  water. — In  an  action 

nrobata  co«rt.     It  was  held,  - 1.  That  the  ^       ^^^  ^^^    diversion  of  water  from  a  cer- 

devisee  exercised  his  option  by  an  acceptance  T^-     !^Tt  \Z  ^t:^^r^^  "*     Zu    .       *  *  ^ 

of  the  deviw  and  receipt  of  the  rento.aJi  that  ^^.^T^t'^^L    t^f^A*^^  ^"^  "  ** 

v.  _..  i:,i,i«  +/,  tt,«  f./»t,i^  ««,  ♦!;«  ^„n,.„  whether  the  water,  after  its  oiverBion,  was  ro- 

ho  was  liable  to  the  legatees  for  the  money  ^^^  ^^  ^    ^  j  ^^          ^       ^  . 

^^^o^tt'Ssett^^^'w^'tia^fe  J^^^SeZr^'tT^'r^e''  ^  "^^ 

IiograciMi -— Payment  of  —  Freteence  1414.     BucoeMdve  appropriatioxiB. — 

betweezL — Property  specifically  devised  or  Where  different  persons  sepurately  appropriate 

bequeathed  cannot  be  charged  with  the  pay-  the  waters  of  a  stream,  ana  are  sevenaly  using 

ment  of  general  legacies:  Estate  qf  Neiatratht  the  same  under  certain  regulations  aa  to  the 

66  Gal.  390.  time  and  manner  of  such  use,  they  are  tenants 

in  common,  and  each  of  them  may  maintain  an 

1862.    Abatement:  See  EataU  qf  Apple,  action  to  enjoin  a  trespasser  from  diverting 

66  OhL  432.  c^7  portion  of  the  water  thus  appropriated: 

LuHe  Creek  W,  Co,  v.  Perdew,  65  Cal.  447.  One 

1868.    Iieeacv — When  payable — In-  ^'^^  diverts  and  uses  the  waters  of  a  ravine  lor 

tereet.  -  Alegacy  which  the  tStator  directs  V^^rootea  of  irrigation  acquires  thereby  a  riffht 

to  be  paid  out  of  iJbe  first  money  realized  from  *^.  *?«  ,^  ^^  the  water  to  the  extent  of  lus 

the  estate,  when  the  amount  shall  come  into  ong""^  appropriation.    A  subsequent  lo<»tor, 

the  hands  of  the  executors  after  the  payment  ™®  diverts  and  uses  the  water  sufiFered  to  go 

of  all  of  the  tesUtor's  debts  and  funeral  ex-  to  waste  and  flow  back  mto  the  ravine,  ao- 

penses,  does  not  become  due  and  payable,  and  ^^^  thereby  no  ngh^  as  against  the  pnop 

Snsequently    does   not   bear   interest   untU  appropr»tpr,  to  the  water  or^mally  diverted 

after  the  debto  and  funeral  expenses  have  been  ^^  ^  by  him:  Brown  Y.MtiOen,  66  Id.  89. 

paid:i5irfafeo/Jdme»,66Cal.%     ^  A  subsiMuent  appropnator  has  no  right  to  de- 

'^                   "  stroy  the  diteh  of  a  prior  appropnator,  or  to 

t  AfyoL     n/«««««i«««4f^  n«A«wM.f «r     Tk-  — ni  materially  diminish  the  quantity  or  deteriorate 

1403.    Oammumtyproperty.—Thewm  the  quaUty  of  the  water  to  which  the  latter  ie 

m  question  construed  and  held  that  the  half  entitled:  Jr„„fen,  y.  p,j^„,  67  Id.  267.    In^ 

of  the  community  property  to  which  the  tes-  ^^^^  ^  ^^^^  ^he  cUversion  of  water,  the 

tetor  s  wife  would  Lave  been  entit  ed  had  she  i^tiflF  having  shown  a  prior  appropriation  of 

Srr^  S?^.'^  ^''^^?%^^''^  ^y  ^^  '^""'  the  water  right  by  himself,  whfcL  tfie  defend- 

Srftite</»Fitfia«Mo«,76C5al.317.  ^^  attempS  to>feat  by  the  plea  of  the 

statute  of  limitetions,  should  be  permitted  to 

1410.  Appropriation  .—Percolating  show  in  rebuttal  that  the  defendant  before  any 
waters  collected  or  gathered  in  a  stream  run-  bar  of  the  stetute  could  have  attached  had  ao- 
nin^  in  a  defined  channel  constitute  property,  knowledged  his  claim  and  sought  to  become 
or  mcidente  of  property,  which  may  be  ac-  his  leasee  of  the  water  right:  Ledn  v.  Jim  Ttt 
quired  by  grant,  express  or  implied,  or  by  Wa,  67  Id.  346.  Where  the  defendant  has 
appropriation;  and  when  righto  in  such  perco«  pleaded  adverse  possession  in  himself,  it  is  er* 
latm^  waters  are  acquired,  the  owner  cannot  ror  to  instruct  the  jury  "that  if  they  believe 
be  divested  thereof  by  the  wrongful  acte  of  that  the  plaintiff  was  the  first  to  appropriate 
another:  Croee  v.  Kitte,  69  Cal.  217.  An  ap-  and  use  the  waters  in  dispute,  and  that  hisap- 
propriator  of  the  waters  of  a  natural  stream  propriation  and  use  thereof  was  prior  to  that 
flowing  through  public  lands  of  the  United  of  ^fendaut  and  those  under  whom  he  claims 
States  has  a  right,  as  against  a  subsequent  adversely  to  the  plaintiff,  and  that  his  posses- 
purchaser  from  the  United  Stetes,  to  go  upon  gion  was  continuous,  exclusive,  and  notorious^ 
the  land  of  such  purchaser  higher  up  the  and  that  he  has  not  parted  with  bis  right 
stream  than  the  point  of  diversion  and  remove  theretp  or  forfeited  the  same,  they  will  findfor 
obstructions  from  the  bed  of  the  stream,  so  as  the  plaintiff^"  for  the  reason  that  the  instruc- 
to  cause  ite  waters  to  flow  in  their  natural  tion  would  authorize  the  jury  to  find  for  the 
channel  to  the  point  of  diversion:  Ware  v.  plaintiff  without  considering  the  defense  of 
Walker,  70  Cal.  591.  adverse  possession:  Id.    A  court  of  equity  has 

power  to  ascertain  and  determine,  as  oetween 

1411.  Diversion  of  enrplne. — ^A  ripa-  several  appropriators  of  the  waters  of  a  natural 
rian  proprietor  who  has  appropriated  and  uses  stream,  the  extent  of  the  respective  righto  of 
all  the  water  of  a  stream  crossing  his  land,  as  each  in  the  waters  therein  flowing,  to  reflate 
it  ordinarily  flows,  cannot  restrain  the  diver-  the  use  thereof  in  such  a  way  as  to  mamtain 
sion,  during  times  of  extraordinary  high  equality  of  righto  in  the  enjoyment  of  the  com* 
water,  of  the  surplus  of  the  stream  not  used  mon  property,  and  to  enjom  a  subsequent  ap- 
or  appropriated  by  him:.  Edgar  v.  Stevenson,  propnator  from  interfering  with  the  righto  of 
70  CaL  286.  the  prior  appropriators  as  ascertained  and  es- 

teblished  by  the  court:  FreyY,  Lowden,  70  CaL 

1413.     Point   of    diversion    may  be  650.     A  witness  who  has  had  many  years' 

dianffecL  —  One  entitled  to  divert  a  quan-  practical  experience  in  mining  and  measuring 

tity  01  water  from  a  stream  may  take  it  at  and  selling  water  to  miners,  idthough  not  an 

an^  point  on  the  stream,  and  may  change  the  expert  in  tne  science  of  measuring  water,  may 

pomt  of  diversion  at  pleasure,  if  the  righto  of  testify  to  the  carrying  capacity  m  a  particular 

other  appropriators  be  not  injuriously  imected  water  diteh:  Id. 
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1422.    Repealed  by  act  approved  March  15,  1887;  Statutes  1887,  114. 

Sectiona  1  and  2  of  the  act  are  aa  follows:  — 

Section  1.  Section  nnmbered  fourteen  hundred  and  twenly-two,  of  title  eight,  of  part  foco; 
of  division  second,  of  an  act  entitled  ''An  Act  to  establish  a  Civil  Code/'  approved  Marcn  twent]^- 
first*  eighteen  hundred  and  seventy-two,  is  hereby  repealed;  provided,  that  the  repeal  of  tlua 
■action  bhall  not  in  way  interfere  with  any  rights  already  vested. 

Brno.  2.    This  act  shall  take  effect  from  and  after  its  passage. 

Nona  07  Deoisxons  Afplicabls  to  Sectiov  1422. 

1422.      Water   cominiBaioners.  —  The  ter  of  fact,  in  violation  of  section  19  of  article 

act  of  May  15,  1854,  creating  a  board  of  com-  6  of  the  conatitation:  WMerUnd  ▼.  TucltmunB 

misaionera  and  the  office  of  overseer  in  each  Co,  W,  Co.,  65  Id.  431.    See  BHu  v.  Joluuofi, 

townahip  of  the  aeveral  conntiea  of  the  atate,  76  Id.  697.    In  anch  an  action,  it  la  also  error 

to  regnlate  watercourses  within  tiieir  reapect-  to  inatruct  the  jury  that  it  waa  the  duty  of  tiie 

ive  limita,  and  the  acts  amendatory  thereof,  defendant  to  constantly  examine  the  dam  dnr- 

do  not  anthori^e'  those  officers  to  enter  upon  ing  the  aeason  of  freshets.    Whether  or  not 

private   watercourses,    and    to    disturb   the  such  a  duty  devolved  upon   the   defendant 

owners  thereof  in  their  use  and  enjoyment:  might  depend  upon  circumstances,   and  the 

Ohamoek  v.  Hose,  70  Cal.  189.  question  should  have  been  left  to  the  jury: 

Water  flowing^  in  artificial  ^hft^wnal  —  Id.     In  an  action  to  recover  for  damages 

An  action  waa  brought  to  enjoin  the  defend-  done  to  the  land  of  the  plaintiff  by  an  over- 

anta  from  interferinff  with  the  flow  of  the  flow  of  water  produced  by  a  certain  levee 

watera  of  an  alleged  natural  atream.      The  erected  by  the  defendant^  an  averment  in  the 

water  in  dispute  was  contained  in  a  lagoon  anawer  tnat  the  levee  waa  erected  more  than 

located  upon  the  Land  of  the  defendants,  and  twenty  years  before  the  commencement  of  the 

never  had  any  natural  outlet.    More  than  ten  action,  and  haa  aince  been  maintained  with  the 

yeara  prior  to  the  commencement  of  the  action,  knowledge  and  consent  of  the  plaintiff,  is  not 

a  former  owner  of  the  landa  of  the  plaintiffs  an  averment  of  a  prescriptive  risht  to  main- 
and  defendants  cut  a  ditch  over  that  portion,  tain  the  levee:  MoUgomert/  v.  Locke,  71  Id.  75. 

of  his  land  now  owned  by  the  defendants,  Upper  riparian  proprietor  cannot  au- 

through  which  he  conducted  the  water  of  the  thorize  unlawful  diversion. — A  riparian 

lagoon  for  i>urpose8  of  irrigation  and  drainage,  proprietor  cannot,  as  a^inst  a  lower  proprie- 

and  ever  since  he  and  the  defendanta  have  tor,  authorize  a  corporation  to  take  water  from 

continuously  used  all  of  the  water  flowing  in  the  stream  to  be  conducted  to  a  distance  and 

the  ditch,  except  such  as  they  wasted,  as  uieir  there  sold:  Ildlbron  v.  Fowler  Switch  Canal  Co., 

own,  and  adversely  to  the  whole  world.     The  75  Cal.  426. 

ditch  is  located  upon  the  border  of  the  plain-  Debris.  — A  private  individual  cannot  ac- 

tiffs'  land,  and  by  the  parol  leave  of  the  de-  ^uire,  by  custom,  a  right  to  discharge  d6bri» 

fendants  and  their  predecessors,   they  have  mto  a  navigable  stream  so  as  to  destroy  or  ma- 

nsed  the  waste  water  of  the  ditch,  but  nave  no  terially  interfere  with  the  use  of  the  stream  for 

further  claim  or  right  therein.    It  was  held  purposes  of  navigation:  People  v.  Oold  Hun  D, 

that  the  defendants  were  the  absolute  owners  t&  A.  Co.,  66  Cal.  138. 

of  the  water,  and  that  the  plaintiffs  had  never  Biparian  rights  —  Bights  and  liablU- 

acquired  any  riparian  rights  thereto:  Orten  v.  ties.  — For  an  elaborate  discussion  of  the  doc- 

Carottc^  72  Cal.  267.     In  such  an  action,  the  trine  of  riparian  rights,  and  as  to  whether  the 

riebts  of  the  plaintiffs  in  the  artificial  channel  conmion  law  prevails  in  thia  state,  see  Lux  v. 

ofthe  stream  will  not  be  considered  on  appeal.  Hoggin,  69  Cal.  255.    A  riparian  proprietor 

when  no  such  rights  are  claimed  in  the  plead-  may  make  a  reasonable  use  and  detention  of 

inffs:  Id.  the  waters  of  a  stream  for  domestic  and  other 

liiease.  — An  upper  riparian  proprietor  who  purposes,  and  whether  such  use  and  detention 
enters  into  an  agreement,  purportmg  to  be  a  is  reasonable  or  not  is  a  question  of  fact  for 
lease,  with  a  lower  proprietor,  whereby  the  the  court:  Star^ord  v.  Felt,  October  30,  1886 
latter  granta  to  him  for  a  certain  termi  the  (unreported).  In  an  action  by  one  riparian 
right  to  the  use  of  the  waters  of  the  adjoining  proprietor  against  another  for  unlawfuUy  ap- 
atream  for  domestic  purposes  and  irrigation,  propriating  the  waters  of  a  stream  for  the  pur- 
ls not,  upon  the  expiration  of  the  agreement,  pose  of  irrigation,  an  instruction  to  the  jniy 
estopped  from  asserting  his  right  as  a  riparian  that  they  should  find  for  the  defendant,  u 
proprietor  to  the  use  of  the  water  of  the  they  believed  that  he  had  used  no  more  water 
stream:  Swift  v.  Goodrich,  70  Id.  103.  than  was  necessary  for  that  purpose,  ia  erro- 

Bulkheads,  levees,  dLams — Overflow  of  neons,  for  by  it  the  jury  is  in  effect  told  that 

land.  —  A  riparian  proprietor  has  a  right  to  the  defendant  was  entitled  to  divert  and  uae 

protect  his  land  from  a  threatened  change  in  all  of  the  water,  if  necessary  for  the  irrigation 

the  channel  of  the  adjoining  stream,  by  erect-  of  his  lands,  without  reffard  to  the  necessities 

ing  along  the  border  thereof  a  bulldiead  as  of  the  plaintiff:  Learned  r.  Tingeman,  65  Cal. 

high  aa  the  original  bank  of  the  stream:  Barnes  334.     The  injury  caused  to  a  riparian  proprie- 

V.  Marshall,  68  Cal.  669.     A  suit  was  brought  tor  by  the  unlawful  diversion  oi  the  watera  of 

to  recover  damages  caused  by  an  overflow  of  a  stream  adjoining  his  land  for  a  distance  of 

water  by  reason  of  the  breaking  of  a  dam,  and  thirty  miles  cannot  be  deemed  inconsiderable 

the  court  charged  tho  jury  that  unless  the  dam  merely  because  it  is  incapable  of  ascertain- 

had  gates  sufficient  for  certain  named  pur-  ment,  or  of  being  estimated  in  damages:  fleil- 

poses,   it  was  insufficiently  and   negligently  hron  v.  Fowler  Switch  Canal  Co.,  75  Id.  426. 

constructed.     It  was  held  that  such  an  in-  He  is  entitled  to  an  injunction  to  reatrain  the 

atruction  charged  them  with  reapect  to  a  mat-  unlawful  diversion  of  the  waters  of  a  stream 
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adjoining  hia  land,  althoagh  the  injury^  caused  and  others  against  the  same  defendant,  in 
by  the  diversion  is  incapable  of  ascertainment,  which  no  damages  are  asked,  and  in  which  the 
or  of  being  estimated  in  damages:  Id.  A  complaint  charges  the  actual  diversion  and 
party  cannot  justify  his  diversion  by  showing  threats  to  continue  the  same  at  a  date  subse- 
ihat  there  was  no  appreciable  difference  in  the  quent  to  the  bringing  of  the  first  action:  Heil- 
quantity  of  the  water  flowing  in  the  stream  at  oron  v.  Fowier  Smtch  Canal  Co.,  75  Id.  426. 
a  time  when  he  took  the  water  and  at  a  time  An  action  was  brought  to  restrain  the  defend- 
when  he  did  not:  Id.  The  diversion  of  water  ants  from  diverting  the  waters  of  a  natural 
will  not  be  restrained  at  the  suit  of  one  who  stream.  The  defense  was  a  prescriptive  ri^ht 
owns  land  located  on  another  watercourse  to  of  diversion  acquired  under  tne  statute  of  lim- 
which  the  former  is  an  occasional  tributary,  itations.  On  the  issue  so  raised  various  qaes- 
unless  such  diversion  diminishes  the  quantity  tions  were  submitted  to  the  jury,  who  returned 
of  water  which  would  otherwise  have  flowed  a  special  verdict  thereon,  in  addition  to  which 
into  the  other  watercourse  by  a  natural  chan-  the  court  filed  supplementary  findings.'  On  a 
nel,  and  shortens  the  period  of  the  natural  review  of  the  findings,  it  was  held  that  the 
flow,  and  it  will  be  restrained  only  as  to  such  same  were  not  contradictory,  and  were  sup- 
qutoitity  and  period:  CrtighUm  v.  Kaxoeah  Ca-  ported  by  the  evidence,  and  sufficient  to  show 
ial  and  Irrigation  Company,  67  Id.  221.  A  that  the  defendants  had  acquired  a  prescrip- 
tenant  for  years  of  land  bordering  upon  a  tive  right  by  adverse  user  to  a  definite  portion 
natural  stream  mav,  however,  enjoin  the  un-  of  the  waters  of  the  stream:  Alhamhra  A,  W, 
lawful  diversion  of  the  waters  thereof,  the  Co.  v.  Richardwn,  72  Id.  698;  see  Lowden  v. 
injunction  necessarily  becomins  inoperative  at  Freif,  67  Id.  474.  In  such  an  action,  where  the 
the  termination  of  his  estate:  ReiWron  v.  Fcw^  *  prescriptive  right  relied  on  by  the  defendanti 
fer  Switch  Can€U  Co.,  75  Id.  426.  Where  the  was  acquired  by  them  through  a  user  adverse 
defendant  pleaded  Ave  years'  adverse  diversion  to  their  srantor  of  the  land  on  which  the  water 
and  appropriation  of  the  waters  of  the  stream,  was  used,  the  declarations  of  the  latter  with 
and  gave  evidence  tending  to  support  the  plea,  reference  to  the  water,  and  to  the  nature  of 
the  failure  of  the  court  to  find  on  the  issue  the  use  of  it  by  the  defendants,  are  not  admiS' 
thus  presented  is  error:  HdnknY.  Fresno  Canal  sible:  Alhambra  A.  W.  Co,  v.  lUchardaon,  72 
and  Irrigation  Co.,  68  Id.  35.  In  an  action  to  Id.  598.  In  an  action  by  a  riparian  proprie- 
maintain  a  riparian  right  to  water,  a  defense  tor  to  restrain  the  diversion  of  water  from  a 
of  a  prescriptive  rig^t  of  diversion  is  suffi-  stream  adjoining  his  land,  and  to  recover  dam- 
ciently  pleaded  by  setting  up  the  section  of  ages  for  a  prior  diversion,  evidence  of  injuries 
the  Code  of  Civil  Procedure  under  which  the  -  caused  by  the  diversion  to  lands  of  the  plain- 
right  was  acquired:  Alhandnra  Addition  Waier  tiff  not  bordering  on  the  stream,  and  tio  his 
Co.  V.  Richardwm,  71  Id.  598;  see  Bmerson  v.  cattle  pastured  thereon,  is  inadmissible:  /Tfift* 
Bergin^  76  Id.  197.  An  action  to  restrain  the  len  v.  Fremo  Canal  and  IrrigaUon  Co.,  68  Id. 
diversion,  and  for  the  recovery  of  damages,  35.  In  such  an  action,  the  plaintiff  cannot 
cannot  be  pleaded  in  abatement  of  a  subse-  prove  title  to  land  not  described  in  the  oom- 
quent  action  brought  by  the  same  plaintiffs  plaint:  Id. 

1432.  AnaeCio  protfide  /or  the  organhntion  and  government  of  irrigation  diitricts,  and  to  pro- 
vide for  the  acquisition  qf  water  and  other  property,  and  for  iht  diatrHnUion  qf  water  ther^  for 
irrigation  pwrpoeea, 

[Approved  March  7, 1887.1 

Organkation  of  irrigation  districts —  Powers  corf  erred, 

SBOrioir  1.  Whenever  fifty  or  a  majority  of  freeholders  owning  lands  susceptible  of  one 
mode  of  irrigation  from  a  common  source,  and  by  the  same  system  of  works,  desire  to  provide 
for  the  irrigation  of  the  same,  they  may  propose  the  organization  of  an  irrigation  district  under 
the  provisions  of  this  act,  and  when  so  organized,  such  district  shall  have  we  powers  conferred 
or  that  may  hereafter  be  conferred  by  law  upon  such  irrigation  districts. 

Petition  board  qf  supervisors, 

Ssa  2.  A  petition  shall  first  be  presented  to  the  board  of  supervisors  of  the  county  in 
which  the  lands  or  the  greatest  portion  thereof  is  situated,  signed  by  the  re(]^uired  number  of 
freeholders  of  such  prop<wed  district,  which  petition  shall  set  forth  and  particularly  describe 
the  proposed  boundaries  of  such  district,  and  shall  pray  that  the  same  may  be  organized  under 
the  provisions  of  this  act.  The  petitioners  must  accompany  the  petition  with  a  good  and 
sufficient  bond,  to  be  approved  by  the  said  board  of  supervisors,  in  double  the  amount  of  the 
probable  cost  of  organizing  such  district,  conditioned  that  the  bondsmen  will  pay  all  said  cost 
in  case  said  organization  shall  not  be  effected.  Such  petition  shall  be  presented  at  a  regular 
meeting  of  the  said  board,  and  shall  be  published  for  at  least  two  weeks  before  the  time  at 
which  the  same  is  to  be  presented,  in  some  newspaper  printed  and  published  in  the  county 
where  said  petition  is  presented,  together  with  a  notice  stating  the  time  of  the  meeting  at 
which  the  same  will  be  presented.  When  such  petition  is  presented,  the  said  board  of  super- 
visors shall  hear  the  same,  and  may  adjourn  such  hearing  from  time  to  time,  not  exceeding 
four  weeks  in  all;  and  on  the  final  hearing  mav  make  such  changes  in  the  proposed  boundaries 
as  they  may  find  to  be  proper,  and  shall  establish  and  define  such  boundaries;  provided,  that 
said  board  shall  not  modify  said  boundaries  so  as  to  except  from  the  operation  of  this  act  any 
territory  within  the  boundaries  of  the  district  proposed  by  said  petitioners,  which  is  susceptible 
of  irrigation  by  the  same  system  of  works  applicaole  to  the  other  lands  in  such  proposed  dis- 
trict, nc«>  shall  any  lands  which  will  not,  in  the  judgment  of  the  said  board,  be  benefited  by 
iirigation  by  said  system  be  included  within  such  district;  provided,  that  any  person  whose 
lands  are  susceptible  of  irrigation  from  the  same  source  shall,  upon  application  of  the  owner  to 
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said  board,  bo  entitled  to  have  snch  lands  inclnded  in  said  district.  Said  board  shall  also  make 
an  order  dividing  said  district  into  &vo  divisions,  as  nearly  equal  in  size  as  may  be  practicable, 
which  shall  be  numbered  first,  second,  third,  fourth,  and  fifth,  and  one  director  shall  be  elected 
from  each  district.  Said  board  of  supervisors  shall  then  give  notice  of  an  election  to  be  held 
in  such  proposed  district,  for  the  purpose  of  determining  whether  or  not  the  same  shall  be 
organized  under  the  provisions  of  this  act.  Such  notice  shall  describe  boundaries  so  established, 
and  shall  designate  a  name  for  such  proposed  district,  and  said  notice  shall  be  published  for  at 
least  three  weeks  prior  to  such  election  in  a  newspaper  published  within  said  county;  and  if 
any  portion  of  sucn  proposed  district  lie  within  another  counter  or  counties,  then  said  notice 
shall  be  published  in  a  newspaper  published  within  each  of  said  counties.  Such  notice  shall 
require  the  electors  to  cast  ballots  which  shall  contain  the  words,  "Irrigation  District — Tes," 
or  "  Irrigation  District — No,"  or  words  equivalent  thereto;  and  also  the  names  of  persons  to 
be  voted  for  to  fill  the  various  elective  offices  hereinafter  prescribed.  No  person  shall  be 
entitled  to  vote  at  any  election  held  under  the  provisions  of  this  act  nnless  be  shall  possess  all 
the  qualifications  required  of  electors  under  the  general  election  laws  of  this  state. 

Camxus  qfmie. 

Seo.  3.  Such  election  shall  be  conducted  in  accordance  with  the  general  election  laws  of  the 
state,  provided  that  no  particular  form  of  ballot  shall  be  required.  The  said  board  of  super- 
visors shall  meet  on  the  second  Monday  next  succeeding  such  election,  and  proceed  to  canvass 
the  votes  cast  thereat;  and  if  upon  snch  canvass  it  appear  that  at  least  two  thirds  of  all  the 
votes  cast  are  "Irrigation  District — Yes,"  the  said  Ixjiard  shall,  by  an  order  entered  on  their 
minutes,  declare  such  territory  duly  organized  as  an  irrigation  district,,  nnder  the  name  and 
style  theretofore  designated,  and  shall  declarA  the  persons  receiving,  respectively,  the  highest 
number  of  votes  for  such  several  offices  to  be  duly  elected  to  such  offices.  Said  board  shall 
cause  a  copy  of  such  order,  dul^  certified,  to  be  immediately  filed  for  record  in  the  office  of  the 
county  recorder  of  each  county  in  which  any  portion  of  sucn  lands  are  situated,  and  must  also 
immediately  forward  a  copy  &ereof  to  the  clerk  of  the  board  of  supervisors  of  each  of  the 
counties  in  which  any  portion  of  the  district  may  lie;  and  no  board  of  supervisors  of  any 
county,  including  any  portion  of  such  district,  shall,  after  the  date  of  the  organization  of  such 
district,  allow  another  district  to  be  formed  including  any  of  the  lands  in  such  district,  without 
the  consent  of  the  board  of  directors  thereof;  and  from  and  after  the  date  of  such  filing,  the 
organization  of  such  district  shall  be  complete,  and  the  officers  thereof  shall  be  entitled  to  enter 
immediately  upon  the  duties  of  their  respective  offices,  upon  qualifying  in  accordance  with  law, 
and  shall  hold  such  offices  respectively,  until  their  successors  are  elected  and  qualified.  For 
the  purposes  of  the  election  above  provided  for,  the  said  board  of  supervisors  must  establish  a 
convenient  number  of  election  precincts  in  said  proposed  district,  and  define  the  boundaries 
thereof,  which  said  precincts  may  thereafter  be  chsnged  by  the  board  of  directors  of  such 
district. 
Time  /or  election,  and  officen  to  be  eleded. 

Seo.  4.  An  election  shall  be  held  in  such  district  on  the  first  Wednesday  in  April,  eighteen 
hundred  and  eighty-eight,  and  on  the  first  Wednesday  in  April  in  each  second  year  thereafter, 
at  which  an  assessor,  a  collector,  and  a  treasurer,  ana  a  board  of  ^ve  directors  for  the  district^ 
shall  bo  elected.  The  person  receiving  the  highest  number  of  votes  for  any  office  to  be  filled  at 
such  election  is  elected  thereto.  Within  ten  days  after  receiving  their  certificates  of  election, 
hereinafter  provided  for,  said  officers  shall  take  and  subscribe  the  official  oath,  and  file  the 
same  in  the  office  of  the  board  of  directors.  The  assessor  shall  execute  an  official  bond  in  the 
sum  of  ten  thousand  dollars,  and  the  collector  an  official  bond  in  the  sum  of  twenty  thousand 
dollars,  and  the  district  treasurer  an  official  bond  in  the  sum  of  fifty  thousand  dollars;  each  of 
said  bonds  to  be  approved  by  the  board  of  directors;  and  each  member  of  said  board  of  durec- 
tors  shall  execute  an  official  bond  in  the  sum  of  twenty-five  thousand  dollars,  which  said  bonds 
shall  ho  approved  by  the  judge  of  the  superior  court  of  said  county  where  such  organization 
was  effected,  and  shall  be  recorded  in  the  office  of  the  county  recorder  thereof,  and  filed  with 
the  secretary  of  said  board.  All  official  bonds  herein  provided  for  shall  be  in  the  form  pre- 
scribed by  law  for  the  official  bonds  of  county  officers. 

Poetinrf  of  election  notkee. 

Sec.  5.  Fifteen  days  before  any  election  held  under  this  act,  subsequent  to  the  organization 
of  any  district,  the  secretary  of  the  board  of  directors  shall  cause  notices  to  be  posted  in  tiiree 
public  places  in  each  election  precinct,  of  the  time  and  place  of  holding  the  election,  and  shall 
also  2)ost  a  general  notice  of  the  same  in  the  office  of  said  board,  which  shall  be  established  and 
kept  at  some  fixed  place  to  be  determined  by  said  board,  specifying  the  polling-places  of  each 
precinct.  Prior  to  the  time  for  posting  the  notices,  the  board  must  appoint  for  each  precinct, 
irom  the  electors  thereof,  one  inspector  and  two  judges,  who  shall  constitute  a  board  oi  election 
for  such  precinct.  If  the  board  fail  to  appoint  a  board  of  election,  or  the  members  appointed 
do  not  attend  at  the  opening  of  the  polls  on  the  morning  of  election,  the  electors  of  the  precinct 
present  at  that  hour  may  appoint  the  board,  or  supply  the  place  of  an  absent  member  thereof. 
The  board  of  directors  must,  in  its  order  appointing  the  board  of  election,  designate  the  house 
or  place  within  the  precinct  where  the  election  must  be  held. 

Chairman  of  election  hoard  —  Duties  qf. 

Sec.  G.    The  inspector  is  chairman  of  the  election  board,,  and  may,  — 

First  —  Administer  all  oaths  required  in  the  progress  of  an  election. 

Second  — Appoint  judges  and  clerks,  if,  during  the  progress  of  the  election,  any  judge  or  clerk 
oeaso  to  act.  Any  member  of  the  board  of  election,  or  any  clerk  thereof,  may  administer  and 
oertify  oaths  required  to  be  administered  during  the  progress  of  an  election.    The  board  of 
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election  for  each  precinct  muiit,  before  openins  the  polls,  appoint  two  persons  to  act  as  clerks 
of  the  election,  before  opening  the  polls,  each  memuer  of  the  board  and  each  clerk  must  take 
and  subscribe  an  oath  to  faithfully  perform  the  duties  imposed  upon  them  by  law.  Any  elector 
of  the  precinct  may  administer  and  certify  such  oath.  The  polls  must  be  opened  one  hour  after 
sunrise  on  the  morning  of  the  election,  and  be  kept  open  until  sunset,  when  the  same  must  be 
dosed.  The  provisions  of  the  Political  Code  concerning  the  form  of  ballots  to  be  used  shall 
not  apply  to  elections  held  under  this  act. 

Time  qf  voting. 

Skc.  7.  Voting  may  commence  as  soon  as  the  polls  are  opened,  and  may  be  continued  dur- 
ing all  the  time  the  polls  remain  opened,  and  shall  be  conducted  as  nearly  as  practicable  in 
accordance  with  the  provisions  of  chapter  nine  of  title  two  of  part  three  of  the  Political  Code 
of  this  state.  As  soon  as  the  polls  are  dosed,  the  judges  shul  open  the  bsdlot-box  and  com- 
mence counting  the  votes;  and  in  no  case  shall  the  baUot-boz  be  removed  from  the  room  in 
which  the  election  is  hdd  until  all  the  ballots  have  been  counted.  The  counting  of  ballots 
shall  in  all  cases  be  public.  The  ballots  shall  be  taken  out,  one  by  one,  by  the  inspector  or  one 
of  the  judges,  who  shall  open  them  and  read  aloud  the  names  of  each  person  contained  therein, 
and  the  office  for  which  every  such  person  b  voted  for.  Each  clorik  slmll  write  down  each  office 
to  be  filled,  and  the  name  of  each  person  voted  for  for  such  office,  and  shall  keep  the  number  of 
votes  by  tallies,  as  they  are  read  aloud  by  the  inspector  or  judge.  The  counting  of  votes  shall 
be  continued  without  adjournment  until  all  have  peen  counted. 
Manner  of  cer^fying  to  returns, 

Seo.  8.  As  soon  as  all  the  votes  are  read  off  and  counted,  a  certificate  shall  be  drawn  up  on 
each  of  the  papers  containing  the  poll  list  and  tallies,  or  attached  thereto,  stating  the  number 
of  votes  each  one  voted  for  has  received,  and  designating  the  office  to  fill  which  he  was  voted 
for,  which  number  shall  be  written  in  figures  and  in  woros  at  full  length.  Each  certificate  shall 
be  signed  by  the  clerk,  judge,  and  the  inspector.  One  of  said  certificates,  witJi  the  poll  list  and 
the  tallv  paper  to  which  it  is  attached,  shall  be  retained  by  the  inspector,  and  preserved  by 
him  at  least  six  months.  The  ballots  shall  be  strung  upon  a  cord  or  thread  by  the  inspector 
during  the  counting  thereof,  in  the  order  in  which  they  are  entered  upon  the  tall^  list  by  the 
derks;  and  said  bulots,  together  with  the  other  of  said  certificates,  with  the  poll  list  and  tally 
paper  to  which  it  is  attached,  shall  be  sealed  by  the  inspector  in  the  presence  of  the  judges  and 
clerks,  and  indorsed  **  Election  Returns  of  (naming  the  precinct)  Precinct,"  and  be  directed  to 
the  secretary  of  the  board  of  directors,  and  shall  be  immediately  delivered  by  the  inspector,  or 
by  some  other  safe  and  responsible  carrier  designated  by  said  inspector,  to  said  secretary,  and 
the  ballots  shall  be  kept  unopened  for  at  least  six  months,  and  if  any  person  be  of  the  opinion 
that  the  vote  of  any  precinct  has  not  been  correctly  counted,  he  may  appear  on  the  day  ap- 
pointed for  the  boflffd  of  directors  to  open  and  canvass  the  returns,  and  demand  a  recount  of 
the  vote  of  the  precinct  that  is  so  claimed  to  have  bean  inoorrectly  counted. 
Ctumusmg  returns. 

Sbo.  9.  No  list,  tally  paper,  or  certificate  returned  from  any  dection  shall  be  set  aside  or 
rejected  for  want  Of  form,  if  it  can  be  satisfactorily  understood.  The  board  of  directors  must 
meet  at  ito  usual  place  of  meeting  on  the  firat  Monday  after  each  election  to  canvass  the  re- 
torns.  If,  at  the  time  of  meeting,  the  retnma  from  each  precinct  in  the  district  in  which  the 
pdls  were  opened  have  been  received,  the  board  of  directors  must  then  and  there  proceed  to 
canvass  the  returns,  but  if  all  the  returns  have  not  been  received,  the  canvass  must  be  post* 

Ened  from  day  to  day  until  all  the  returns  have  been  received,  or  until  six  postponements 
ve  been  had.    The  canvass  must  be  made  in  public  and  by  opening  the  returns  and  estimat- 
ing the  vote  of  the  district,  for  each  person  voted  for,  and  deolmng  tiie  result  thereof. 

BtaUmeni  ofretuU — Election,  how  entered. 

Sbo.  10.  The  secretary  of  the  board  of  directors  must^  as  soon  as  the  result  is  dedared^ 
enter  in  the  records  of  such  board  a  statement  of  such  result^  which  otatement  must  show,  — 

First — The  whole  number  of  votes  cast  in  the  district. 

Second — The  names  of  the  persons  voted  for. 

Third — The  office  to  fill  which  each  person  was  voted  for. 

Fourth — The  number  of  votes  given  m  each  prednot  to  each  of  such  persons. 

F\fih — The  number  of  votes  civen  in  the  district  to  each  of  such  persons. 

The  board  of  directors  must  aeclare  dected  the  person  having  the  highest  number  of  votes 
given  for  each  office  to  be  filled  by  the  votes  of  the  district  The  secretary  must  immediately 
make  out  and  deliver  to  such  person  a  certificate  of  dection  signed  by  him  and  authenticated 
with  the  seal  of  the  board,  in  case  of  a  vacancy  in  the  office  of  assessor,  tax  collector,  or 
treasurer,  the  vacancy  shall  be  filled  by  appointment  by  the  board  of  directors.  In  case  of  a 
vacancy  in  the  office  of  member  of  the  board  of  directors,  the  vacancy  shall  be  filled  by  ap- 
pointment by  the  board  of  supervisors  of  the  county  where  the  office  of  such  board  is  situated. 
An  officer  appointed  as  above  provided  shall  hold  his  office  until  the  next  regular  election  for 
said  district,  and  until  his  sucoessor  is  elected  and  qualified. 

Organization  of  Board. 

Sec.  11.  On  the  first  Wednesday  in  May  next  foUowinjO^  their  dection,  the  board  of  directors 
shall  meet  and  organize  as  a  board,  elect  a  president  from  thdr  number,  and  appoint  a  secre- 
tary. The  board  shall  have  the  power,  ana  it  shall  be  their  duty,  to  manage  and  conduct  the 
business  and  affitirs  of  the  district,  make  and  execute  all  necessary  contracts,  employ  and  ap- 
point such  agents,  officers,  and  employees  as  may  be  required,  and  prescribe  their  duties,  estab- 
lish equitable  bv-laws,  rules,  and  regulations  for  the  distribution  and  use  of  water  among  the 
owners  of  said  lands,  and  generally  to  perform  all  such  acts  as  shall  be  necessary  to  fully  carry 
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ont  the  pTu*po8es  of  this  act.  The  said  by-laws,  rules,  and  regulations  must  be  prik  ted  in  eon- 
yebient  form  for  distribution  in  the  district.  And  it  is  hereby  expressly  provided  that  all 
waters  distributed  for  irriffation  purposes  shall  be  apportioned  ratably  to  each  land-owner  upon 
the  basis  of  the  ratio  which  the  last  assessment  of  such  owner  for  district  purpoi^es  within  said 
district  bears  to  the  whole  sum  assessed  upon  the  district;  provided^  that  any  land-owner  may 
assign  the  right  to  the  whole  or  any  portion  of  the  waters  so  apportioned  to  him. 
Meeting  of  Erectors. 

Seo.  12.  The  board  of  directors  shall  hold  a  regular  monthly  meeeting,  in  their  office,  on  the 
first  Tuesday  in  every  month,  and  such  special  meetings  as  may  bo  required  for  the  proper 
transaction  of  business;  provided,  that  all  special  meetings  must  bo  ordered  by  a  majority  of  tha 
board;  the  order  must  be  entered  of  record,  and  five  days'  notice  thereof  must,  by  the  secre- 
tary, be  given  to  each  member  not  joining  in  the  order.  The  order  must  specify  the  businesp 
to  bo  transacted,  and  none  other  than  that  specified  must  be  transacted  at  such  special  meeting. 
All  meetings  of  the  board  must  be  public,  and  three  members  shall  constitute  a  quorum  for  the 
transaction  of  business,  but  on  all  questions  requirins  a  vote,  there  shall  be  a  concurrence  of  at 
least  three  members  of  said  board.  All  records  of  the  board  lihall  be  open  to  the  inspection  of 
any  elector  during  business  hours.  The  board,  and  its  agents  and  employees,  shall  have  the 
right  to  enter  upon  any  land  in  the  district  to  make  surveys,  and  may  locate  the  line  for  any 
canal  or  canals,  and  the  necessary  branches  for  the  same,  on  any  of  said  lands  which  may  be 
deemed  best  for  such  location.  Said  board  shall  also  have  the  right  to  acquire,  either  by  ]^ur- 
chase  or  condemnation,  cdl  lands  and  waters,  and  other  property  necessary  for  the  construction, 
use,  supply,  maintenance,  repair,  and  improvement  of  said  canal  or  canals  and  works,  including 
canals  and  works  constructed  and  being  constructed  by  private  owners,  lands  for  reservoirs,  for 
the  storage  of  needful  waters,  and  all  necessary  appurtenances.  In  case  of  purchase,  the  bonds 
of  the  district,  hereinafter  provided  for,  may  be  used  at  their  par  value  in  payment;  and  in  case 
of  condemnation,  the  board  shall  proceed,  in  the  name  of  tho  district,  under  the  provisions  of 
title  seven  of  part  three  of  the  Code  of  Civil  Procedure.  Said  board  may  also  construct  the 
necessary  dams,  reservoirs,  and  works  for  the  collection  of  water  for  said  district,  and  do  anv 
and  every  lawful  act  necessary  to  be  done,  tliat  sufficient  water  may  be  furnished  to  each  land- 
owner in  said  district  for  irrigation  purposes.  The  use  of  all  water  required  for  the  irrigation 
of  the  lands  of  any  district  formed  under  the  provisions  of  this  act,  together  with  the  ri^ts  of 
way  for  canals  and  ditches,  sites  for  reservoirs,  and  all  other  property  required  in  fully  carry  ing 
out  the  provisions  of  this  tuct,  is  hereby  declared  to  be  a  puulio  use,  subject  to  the  regulation 
and  control  of  the  state,  in  the  manner  prescribed  by  law. 

TUlea  to  property  cLcquired  under  provisiona  qfaxi. 

Sec.  13.  The  legal  title  to  all  property  acquired  under  the  i>royiBions  of  this  act  shall  im- 
mediately and  by  operation  of  law  vost  in  such  irrigation  district,  and  shall  be  held  by  such 
district  in  trust  for  and  is  hereby  dedicated  and  set  apart  to  the  uses  and  purposes  set  forth  in 
this  act.  And  said  board  is  hereby  authorized  and  empowered  to  hold,  use,  acquire,  manage, 
occupy,  and  possess  said  property  as  herein  provided. 

Powers  qf  board  in  suite  at  law  or  in  equity. 

S£0.  14.  The  said  board  is  hereby  authorised  and  em]9owered  to  take  oonveyanoes  or  other 
assurances  for  all  property  acquired  by  it  under  the  provisions  of  this  act»  in  the  name  of  audi 
irrigation  district,  to  and  for  the  uses  and  purposes  herein  expressed,  and  to  institute  and 
maintain  any  and  all  actions  and  proceedings,  suits  at  law  or  in  equity,  necessary  or  proper  in 
order  to  fully  carry  out  the  provisions  of  this  act,  or  to  enforce,  maintoin,  protect,  or  preserve 
any  and  all  rights,  privileges,  and  immunities  created  by  this  act  or  acquired  in  pursnaoca 
thereof.  And  m  all  courts,  actions,  suits,  or  proceedings,  the  said  board  may  sue,  appear,  and 
defend,  in  person  or  by  attorneys,  and  in  the  name  of  such  irrigation  district. 

SpedcU  election /or  issuance  qf  bonds, 

Seo.  15.  For  tlie  purpose  of  constructing  necessary  irrigating  canals  and  Works,  ^d  acquire 
in^  the  necessary  property  and  rights  therefor,  and  otherwise  canning  ont  the  provisions  of 
this  act,  the  board  of  directors  of  any  such  district  must,  as  soon  after  snch  district  has  been 
organized  as  may  be  practicable,  estimate  and  determine  the  amount  of  money  necessary  to  be 
raised,  and  shall  immediately  thereupon  call  a  special  election,  at  which  shall  be  submitted  to 
the  electors  of  such  district  fK)ese8smg  the  qualifications  prescribed  by  thiei  act  the  question 
whether  or  not  the  bonds  of  said  district  shall  l>e  issued  in  the  amount  so  determined.  Notice 
of  such  election  must  be  given  by  posting  notices  in  three  public  places  in  each  election  pre- 
cinct in  said  district  for  at  least  twenty  days,  and  also  by  publication  of  such  notice  in  some 
newspaper  published  in  the  county  where  the  office  of  the  l>oard  of  directors  of  such  district  is 
required  to  l>e  kept  once  a  week  for  at  least  three  successive  weeks.  Such  notices  must  specify 
the  time  of  holding  the  election,  the  amount  of  bonds  proposed  to  be  issued,  and  said  elestion 
must  bo  held  and  the  result  thereof  determined  and  declared,  in  all  respects  as  nearly  as  prac- 
ticable, in  conformity  with  the  provisions  of  this  act  governing  the  election  of  officers;  provided^ 
that  no  informalities  in  conducting  such  an  election  shall  invalidate  the  same,  if  the  election 
shall  have  been  otherwise  fairly  conducted.  At  such  election,  the  ballots  shall  contain  the 
words,  ''Bonds — Yes,"  or  "Bonds — No,"  or  words  equivalent  thereto.  If  a  majority  of  the 
votes  cast  are  "Bonds — Yes,"  the  board  of  directors  shall  immediately  cause  bonds  in  said 
amount  to  be  issued;  said  bonds  shall  be  payable  in  gold  coin  of  the  United  States,  in  install- 
ments as  follows,  to  wit:  At  the  expiration  of  eleven  years,  not  less  than  five  per  cent  of  said 
bonds;  at  the  expiration  of  twelve  years,  not  less  than  six  per  cent;  at  the  expiration  of  thir- 
teen years,  not  less  than  seven  per  cent;  at  the  expiration  of  fourteen  years,  not  lees  than  eight 
per  cent;  at  the  expiration  of  fifteen  years,  not  less  than  nine  per  cent;  at  the  expiration  of 
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aixteen  years,  not  less  than  ten  per  cent;  at  the  expiration  of  seventeen  years,  not  less  than 
eleven  per  cent;  at  the  expiration  of  eighteen  years,  not  less  than  thirteen  per  cent;  at  the 
expiration  of  nineteen  years,  not  less  than  fifteen  per  cent;  and  for  the  twentieth  year,  a  per- 
centage sufficient  to  pay  off  said  bonds;  and  shall  bear  interest  at  the  rate  of  six  per  cent  per 
annnm,  payable  semi^nnnally  on  the  first  day  of  January  and  July  of  each  year.  The  princi- 
pal and  interest  shall  be  payable  at  the  office  of  the  treasurer  of  the  district.  Said  bond^  shall 
oe  each  of  the  denomination  of  not  less  than  one  hundred  dollars,  nor  more  than  five  hundred 
dollars,  shall  be  negotiable  in  form,  signed  by  the  president  and  secretary,  and  the  seal  of  the 
board  of  directors  shall  be  affixed  thereto.  They  shall  be  numbered  consecutively  as  issued, 
and  bear  date  at  the  time  of  their  issue.  Coupons  for  the  interest  shall  be  attached  to  each 
bond  signed  by  the  secretary.  Said  bonds  shall  express  on  their  face  that  they  were  issued  by 
authority  of  this  act,  stating  its  title  and  date  of  approval.  The  secretary  shall  keep  a  record 
of  the  bonds  sold,  their  number,  the  date  of  sale,  the  price  received,  and  the  name  of  the  pur- 
chaser. 

Board  to  tteU  bonds. 

Sso.  16.  The  board  may  sell  said  bonds  from  time  to  time,  in  such  quantities  as  may  be 
necessary  and  most  advantageous,  to  raise  money  for  the  construction  of  said  canals  and  works, 
the  acquisition  of  said  property  and  rights,  and  otherwise  to  fully  carry  out  the  objects  and 
purposes  of  this  act.  Before  making  any  saJe,  the  board  shall,  at  a  meeting,  by  resolution, 
declare  its  intention  to  sell  a  specified  amount  of  the  bonds,  and  the  day  and  hour  and  place  of 
such  sale,  and  shall  cause  such  resolution  to  be  entered  in  the  minutes,  and  notice  of  the  sale 
to  be  given,  by  publication  thereof  at  least  twenty  days,  in  a  daily  newspaper  published  in 
each  of  the  cities  of  San  Francisco,  Sacramento,  and  Los  Angeles,  and  in  any  other  newspaper, 
at  their  discretion.  The  notice  shall  state  that  sealed  proposals  will  be  received  by  the  board, 
at  their  office,  for  the  purchase  of  the  bonds,  till  the  day  and  hour  named  in  the  resolution. 
At  the  time  appointeo,  the  board  shall  open  the  prop<mls,  and  award  the  purchase  of  the 
bonds  to  the  niffhest  responsible  bidder,  and  may  reject  all  bids;  but  said  board  shall  in  no 
event  sell  any  of  the  said  bonds  for  less  than  ninety  per  cent  of  the  face  value  thereof. 

How  paid. 

8bo.  17.  Said  bonds,  and  the  interest  thereon,  shall  be  paid  by  revenue  derived  from  an 
annual  assessment  upon  the  real  property  of  the  district;  and  all  the  real  property  in  the  dis- 
trict shall  be  and  remain  liable  to  be  assessed  for  such  payments  as  hereinafter  provided. 

Asaeasment  qf  real  property. 

Seo.  18.  The  assessor  must,  between  the  first  Monday  in  March  and  the  first  Monday  in 
June,  in  each  year,  assess  all  real  property  in  the  district,  to  the  persons  who  own,  claim, 
have  the  possession  or  control  thereof,  at  its  full  cash  value.  He  must  prepare  an  assessment- 
book,  witn  appropriate  headings,  in  which  must  be  listed  all  such  property  within  the  district, 
in  which  must  foe  specified,  in  separate  columns,  under  the  appropriate  head:  — 

To  whom  assessed. 

First — The  name  of  the  person  to  whom  the  property  is  assessed.  If  the  name  is  not  known 
to  the  assesAor,  the  property  shall  be  assessed  to  "  unknown  owners." 

Inscription  of  property. 

Second — Lsuid  by  township,  range,  section,  or  fractional  section,  and  when  such  land  is 
not  a  congressional  division  or  subdivision,  by  metes  and  bounds,  or  other  description  sufficient 
to  identity  it»  giving  an  estimate  of  the  number  of  acres,  locality,  and  the  improvements 
thereon. 

Tliird — City  and  town  lots,  naming  the  city  or  town,  and  the  number  and  block  according 
to  the  system  of  numbering  in  such  city  or  town,  and  the  improvements  thereon. 

Fourth — The  cash  value  of  real  estate,  other  than  city  or  town  lots. 

FyUh — The  cash  value  of  improvements  on  such  real  estate. 

Sixth — The  cash  value  of  city  and  town  lots. 

Seventh  —  The  cash  value  of  improvements  on  city  and  town  lots. 

Eighth — The  cash  value  of  improvements  on  real  estate  assessed  to  persona  other  than  the 
owners  of  the  real  estate. 

Ninth — The  total  value  of  all  property  assessed. 

Tenth — The  total  value  of  all  property  after  eciualization  by  the  board  of  directors. 

Eleventh  —  Such  other  things  as  the  board  of  directors  may  require. 

Appointment  qf  dqnUy  cusesaors,  and  compensation. 

OEC.  19.  The  board  of  directors  must  allow  the  assessor  as  many  deputies,  to  be  appomted 
by  him,  as  will,  in  the  judgment  of  the  board,  enable  him  to  complete  the  assessment  within 
the  time  herein  prescribed.  The  board  must  fix  the  compensation  of  such  deputies,  which  shall 
be  paid  out  of  the  treasury  of  the  district.  The  compensation  must  not  exceed  five  dollars  per 
day  for  each  deputy,  for  the  time  actually  engaged,  nor  must  any  allowance  be  made  but  for 
work  done  between  the  first  Monday  in  March  and  the  first  Monday  in  August  in  each  year. 

Time  to  complete  assessment. 

Seo.  20.  On  or  before  the  first  Monday  in  August  in  each  year  the  assessor  must  complete 
his  assessment-book,  and  deliver  it  to  the  secretsury  of  the  board,  who  must  immediately  give 
notice  thereof,  and  of  the  time  the  board  of  directors,  acting  as  a  board  of  equalization,  will 
meet  to  equalize  assessments,  by  publication  in  a  newspaper  published  in  each  of  the  counties 
comprising  the  district.  The  time  fixed  for  the  meeting  shall  not  be  less  than  twenty  nor  more 
than  thirty  days  from  the  first  publication  of  the  notice;  and  in  the  mean  time  the  assessment- 
book  mast  remain  in  the  office  of  the  secretary  for  the  inspection  of  all  persons  interested. 
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Sitting  cut  hoard  qf  equalization, 

Seo.  21.  Upon  the  day  specified  in  the  notice  required  by  the  preceding  section  for  the 
meeting,  the  board  of  directors,  which  is  hereby  constituted  a  boara  of  equalization  for  that 
purpose,  shall  meet  and  continue  in  session  from  day  to  day,  as  Ions  as  may  t>e  necessary,  not  to 
exceed  ton  days,  exclusive  of  Sundays,  to  hear  and  determine  such  objections  to  the  Taluation 
and  assessment  as  may  come  before  them;  and  the  board  may  change  the  valuation  as  may  be 
just.  The  secretary  of  the  board  shall  be  present  during  its  sessions,  and  note  all  changes  made 
m  the  valuation  of  property,  and  in  the  names  of  the  persons  whose  property  is  assessed;  and 
within  ten  days  after  the  close  of  the  session,  he  shall  have  the  total  vsdues,  as  finally  equalized 
by  the  board,  extended  into  columns,  and  added. 

Levying  qf  assessment  to  pay  interest  on  bonds. 

Seo.  ^.  The  board  of  directors  shall  then  levy  an  assessment  sufficient  to  raise  the  annual 
interest  on  the  outstanding  bonds;  and  at  the  expiration  of  ten  years  after  the  issuing  of  bonds 
by  the  board,  must  increase  said  assessment,  for  the  ensuing  ten  years,  in  the  following  per- 
centage of  the  principal  of  the  whole  amount  of  bonds  then  outstanding;  to  wit,  for  the  eleventh 
year,  five  per  cent;  for  the  twelfth  year,  six  per  cent;  for  the  thirteenth  year,  seven  per  cent; 
for  the  fourteenth  year,  eight  per  cent;  for  the  fifteenth  year,  nine  per  cent;  for  the  sixteenth 
year,  ten  per  cent;  for  the  seventeenth  year,  eleven  per  cent;  for  the  eighteenth  year,  thirteen 
per  cent;  for  the  nineteenth  year,  fifteen  per  cent,  and  for  the  twentieth  year,  a  percentage 
sufficient  to  pay  off  said  bonds.  The  secretary  of  the  board  must  compute,  and  enter  in  a  sepa- 
rate column  of  the  assessment-book,  the  respective  sums  in  dollars  and  cents  to  be  paid  as  an 
assessment  on  the  property  therein  enumerated.  When  collected,  the  assessment  shall  be  paid 
into  the  district  treasury,  and  shall  constitute  a  special  fund,  to  be  called  the  bond  fund  of 
(naming  the  district)  irrigation  district. 

Lien  agaijist. 

Seo.  23.  The  assessment  upon  real  property  is  a  lien  against  the  property  assessed,  from  and 
after  the  first  Monday  in  March  for  any  year;  and  such  lien  is  not  removed  until  the  assessments 
are  paid  or  the  property  sold  for  the  payment  thereof. 

Collection  of  assessments  —  How  made. 

Seo.  24.  On  or  before  the  first  day  of  November,  the  secretary  most  deliver  the  assessment- 
book  to  the  collector  of  the  district,  who  shall,  within  twenty  days,  publish  a  notice  in  a  news- 
paper published  in  each  of  the  counties  comprising  the  district,  if  there  be  land  situated  in  more 
than  one  county  in  such  district,  that  said  assessmente  are  due  and  payable,  and  will  become 
delinquent  at  six  o'clock,  p.  M.,  on  the  last  Monday  of  December  next  thereafter;  and  that  un- 
less paid  prior  thereto,  five  per  cent  will  be  added  to  the  amount  thereof,  and  also  the  time  and 
place  at  iwhich  payment  of  assessmente  may  be  made.  The  notice  shall  also  specify  a  time  and 
place,  within  each  election  precinct  of  the  district,  when  and  where  the  collector  will  attend  to 
receive  payment  of  assessmente,  and  shall  be  published  for  fifteen  days,  and  a  printed  copy  of 
said  notice  shall  be  posted  for  the  same  time  in  some  public  place  in  each  precinct.  The  collec- 
tor must  attend  at  the  time  and  place  specified  in  the  notice,  to  receive  assessmente,  which 
must  be  paid  in  gold  and  silver  coin;  he  must  mark  the  date  of  payment  of  any  assessment  in 
the  assessment-book  opposite  the  name  of  the  person  paying,  and  ^ive  a  receipt  to  such  person, 
specifying  the  amount  of  the  assessment  and  the  amount  paid,  with  a  description  of  the  prop- 
erty assessed.  On  the  thirty-first  day  of  December  of  each  year,  all  unpaid  assessmente  aro 
delmquent,  and  thereafter  the  collector  must  collect  thereon,  for  the  use  of  the  district,  an 
addition  of  five  per  cent. 

Publication  of  delinquent  list. 

Sec.  25.  On  or  before  the  first  day  of  February,  the  collector  must  publish  the  delinquent 
list,  which  must  contain  the  names  of  the  persons  and  a  description  of  the  property  delinquent, 
and  the  amount  of  the  assessmente  and  coste  due,  opposite  each  name  and  description.  He  must 
append  to  and  publish  with  the  delinquent  list  a  notice  that  unless  the  assessmente  delinquent, 
together  with  coste  and  percentage,  are  paid,  the  real  property  upon  which  such  assessments 
are  a  lien  will  be  sold  at  public  auction.  The  publication  must  be  made  once  a  week  for  three 
successive  weeks,  in  a  newspaper  published  in  each  of  the  counties  comprised  in  the  district. 
The  publication  must  designate  the  time  and  place  of  sale.  The  time  of  sale  must  not  be  less 
than  twenty-one  nor  more  than  twenty-eiffht  days  from  the  first  publication,  and  the  place 
must  be  at  some  point  designated  by  the  collector. 

CollicUon  qf  penalties  on  delinquent  assessments. 

Sec.  26.  The  collector  must  collect,  in  addition  to  the  assessmente  due  on  the  delinquent  list 
and  five  per  cent  added,  fifty  cente  on  each  lot,  piece,  or  tract  of  land  separately  assessed,  one 
half  of  which  must  go  to  the  district  and  the  other  to  tiie  collector  for  preparing  the  list.  On 
the  day  fixed  for  the  sale,  or  some  subsequent  day  to  which  he  may  have  postponed  it,  of  which 
he  must  give  notice,  the  collector,  between  the  hours  of  ten  o'clock,  A.  m.,  and  three  o'clock, 
p.  M.,  must  commence  the  sale  of  the  property  advertised,  commencins  at  the  head  of  the  list 
and  continuing  alphabetically,  or  in  the  numerical  order  of  the  loto  or  blocks,  until  completed. 
He  may  postpone  the  day  of  commencing  the  sales,  or  the  sale  from  day  to  day,  but  the  sale 
must  be  completed  within  three  weeks  from  the  day  first  fixed. 

RiM  of  owner  to  designate  property  to  be  sold. 

Sec.  27.  The  owner  or  person  m  possession  of  any  real  estete  offered  for  sale  for  assessmente 
due  thereon  may  designate  in  writing  to  the  collector,  prior  to  the  sale,  what  portion  of  the 
property  he  wishes  sold,  if  less  than  the  whole;  but  if  the  owner  or  possessor  does  not,  then 
the  collector  may  designate  it,  and  the  person  who  will  take  the  least  quantity  of  the  land,  or 
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in  case  an  undivided  interest  is  assessed,  then  the  smallest  portion  of  the  interest,  and  pay  the 
assessments  and  costs  due,  inducting  two  dollars  to  the  collector  for  the  duplicate  certincate  of 
sale,  is  the  purchaser.  If  the  purchaser  does  not  pay  the  assessments  and  costs  before  ten 
o'clock,  A.  u.,  the  following  day,  the  property,  on  next  sale  day,  before  the  regular  sale,  must  be 
resold  for  the  assessments  and  costs.  After  receiving  the  amount  of  assessments  and  costs,  the 
ooUector  must  make  out  in  duplicate  a  certificate,  dated  on  the  day  of  sale,  stating  (when 
known)  the  name  of  the  person  assessed,  a  description  of  the  land  sold,  the  amount  paid  therefor, 
that  it  was  sold  for  assessments,  givinff  the  amount  and  the  year  of  the  assessment,  and  specify- 
ing the  time  when  the  purchaser  will  be  entitled  to  a  deed.  The  certificate  must  be  signed  by 
the  collector,  and  one  copy  delivered  to  the  purchaser,  and  the  other  filed  in  the  office  of  the 
county  recorder  of  the  county  in  which  the  land  sold  is  situated. 

Colkctor's  caiUfieate. 

Seo.  28.  llie  collector,  before  delivering  any  certificate,  must  in  a  book  enter  a  description 
of  the  land  sold,  corresponding  with  the  description  in  the  certificate,  the  date  of  the  sale,  pur- 
chasers' names,  and  amount  paid,  regularly  number  the  description  on  the  margin  of  the  book, 
and  put  a  corresponding  numuer  on  each  certificate.  Such  book  must  be  open  to  public  inspec- 
tion, without  fee,  during  office-hours,  when  not  in  actual  use.  On  filing  the  certificate  with 
such  county  recorder,  the  lien  of  the  assessments  vests  in  the  purchaser,  and  is  only  divested  by 
the  payment  to  him,  or  to  the  collector  for  his  use,  of  the  purchase-money  and  two  per  cent 
per  month  from  the  day  of  sale  until  redemption. 

l^ime  and  manner  in  which  frcperty  may  he  redeemed* 

Seo.  29.  A  redemption  of  the  property  sold  may  be  made  by  the  owner,  or  any  party  in  in- 
terest, within  twelve  months  from  the  date  of  purchase.  Redemption  must  be  made  in  sold  or 
silver  coin,  as  provided  for  the  collection  of  state  and  county  taxes,  and  when  made  to  the  col- 
lector, he  must  credit  the  amount  paid  to  the  person  named  in  the  certificate,  and  pay  it,  on  de- 
mand, to  the  person  or  his  assignees.  In  each  report  the  collector  makes  to  the  board  of 
directors,  he  must  name  the  person  entitled  to  redemption  money,  and  the  amount  due  to  each. 
On  receiving  the  certificate  of  sale,  the  county  recorder  must  file  it  and  make  an  entry  in  a 
book  similar  to  that  required  of  the  collector.  On  the  presentation  of  the  receipt  of  the  person 
named  in  the  certificate,  or  of  the  collector,  for  his  use,  of  the  total  amount  of  the  redemption 
money,  the  recorder  must  mark  the  word  "  Redeemed,"  the  date,  and  by  whom  redeemed,  on 
the  certificate  and  on  the  margin  of  the  book  where  the  entry  of  the  certificate  is  made.  If 
the  property  is  not  redeemed  within  twelve  months  from  the  sale,  the  collector,  or  his  successor 
in  office,  must  make  to  the  purchaser,  or  his  assignee,  a  deed  of  the  property,  reciting  in  the  deed 
substantially  the  matters  eontained  in  the  certificate,  and  that  no  person  redeemed  the  property 
during  the  time  allowed  by  law  for  its  redemption.  The  collector  shall  receive  from  the  pur- 
chaser, for  the  use  of  the  district,  two  dollars  for  making  such  deed. 

Adbnowledgmeni  qfdeed. 

Sec.  90.  The  matter  recited  in  the  certificate  of  sale  must  be  recited  in  the  deed,  and  such 
deed  duly  acknowledged  or  proved  is  prima/acie  evidence  that,  — 

First  —  The  property  was  assessed  as  required  by  law. 

Bedbnd  —  The  property  was  equalized  as  required  by  law. 

Tidrd — That  the  assessments  were  levied  in  accordance  with  law. 

Fourth — The  assessments  were  not  paid. 

F\fth — At  a  proper  time  and  place  the  property  was  sold  as  prescribed  by  law,  and  by  the 
proper  officer. 

Sixth — The  propertv  was  not  redeemed. 

Seventh — The  person  who  executed  the  deed  was  the  proper  officer. 

Such  deed  dulv  acknowledged  or  proved  is  (except  as  against  actual  fraud)  conclusive  evi- 
dence of  the  regularity  of  all  uie  proceedings  from  the  assessment  by  the  assessor^  inclusive,  up 
to  the  execution  of  the  deed.  The  deed  conveys  to  the  ffrantee  the  absolute  title  to  the  lands 
described  therein  free  of  all  encumbrances,  except  when  the  land  is  o'\med  by  the  United  States 
or  this  state,  in  which  case  it  is  prima  fade  evidence  of  the  right  of  possession. 

Certificate  qf  collector  prima  fade  evidence, 

Seo.  31.  The  assessment-book  or  delinquent  list,  or  a  copy  thereof,  certified  by  the  collector, 
showing  unpaid  assessments  against  any  person  or  property,  is  prima/acie  evidence  of  the 
assessment,  the  property  assessed,  the  delinquency,  the  amount  of  assessments  due  and  unpaid, 
and  that  all  the  forms  of  the  law  in  relation  to  the  assessment  and  levy  of  such  assessments 
have  been  complied  with. 

Validity  qfeale, 

Seo.  32.  VThen  land  is  sold  for  assessments  correctly  imposed,  as  the  property  of  a  particular 
prason,  no  misnomer  of  the  owner  or  supposed  owner,  or  other  mistake  relating  to  the  owner- 
ship thereof,  affects  the  ssle  or  renders  it  void  or  voidable. 

Time  and  manner  qf  settlement, 

Seo.  33.  On  the  first  Monday  in  each  month  the  collector  must  settle  with  the  secretary  of 
the  board  for  sdl  moneys  collected  for  assessments,  and  pay  the  same  over  to  the  treasurer;  and 
within  six  days  thereafter  he  must  deliver  to  and  file  in  the  office  of  the  secretary  a  statement 
under  oath,  showing,  — 

First — An  account  of  all  his  transactions  and  receipts  sinee  his  last  settlement. 

Second — That  all  money  collected  by  him  as  collector  has  been  paid.  The  collector  shall 
also  file  in  the  office  of  the  secretary  on  said  first  Monday  in  each  month  the  receipt  of  the 
treasurer  for  the  money  ao  paid. 
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Ptwment  qf  coupons. 

oEO.  34.  Upon  the  presentation  of  the  coupons  due  to  the  treasurer,  he  shall  pay  the  same 
from  said  bond  fund.  Whenever,  after  ten  years  from  the  issuance  of  said  bonds,  said  fund 
shall  amount  to  tho  sum  of  ten  thousand  dollars,  the  board  of  directors  may  direct  the  treasurer 
to  pay  such  an  amount  of  said  bonds  not  due  as  the  money  in  said  fund  will  redeem,  at  the 
lowest  value  at  which  they  may  be  offered  for  liquidation,  after  advertising  for  at  least  four 
weeks  in  some  daily  newspaper  in  each  of  the  cities  hereinbefore  named,  and  in  any  other  news- 
paper which  said  board  may  deem  advisable,  for  sealed  proposals  for  the  redemption  of  said 
bonds.  Said  proposals  shall  be  opened  by  the  board  in  open  meeting,  at  a  time  to  be  named  in 
the  notice,  and  the  lowest  bid  for  said  bonds  must  be  accepted;  provided,  that  no  bond  shall  be 
redeemed  at  a  rate  above  par.  In  case  the  bids  are  equal,  the  lowest  numbered  bond  shall  have 
the  preference.  In  case  none  of  the  holders  of  said  bonds  shall  desire  to  have  the  same  re- 
deemed as  herein  provided  for,  said  money  shall  be  invested  by  the  treasurer,  under  the  direc- 
tion of  the  board,  in  United  States  gold-besuring  bonds,  or  the  bonds  of  the  state,  which  shall 
be  kept  in  said  bond  fund,  and  may  be  used  to  redeem  said  district  bonds  whenever  the 
holders  thereof  may  desire. 

Bids  for  construcUon  of  canals. 

Sec.  35.  After  adopting  a  plan  of  said  canal  or  canals,  storaee,  reservoirs,  and  works,  the 
board  of  directors  shall  give  notice,  by  publication  thereof  not  less  than  twenty  days  in  one 
newspaper  published  in  each  of  the  counties  composing  the  district,  provided  a  newspaper  is 
published  therein,  and  in  such  other  newspapers  as  they  may  deem  advisable,  calling  for  bids 
for  the  construction  of  said  work,  or  of  any  portion  thereof;  if  less  than  the  whole  work  is  ad- 
vertised, then  the  portion  so  advertised  must  be  particularly  described  in  such  notice;  said 
notice  shall  set  forth  that  plans  and  specifications  can  be  seen  at  the  office  of  the  board,  and 
that  the  board  will  receive  sealed  proposals  therefor,  aud  that  the  contract  will  be  let  to  the 
lowest  responsible  bidder,  stating  tho  time  aud  place  for  opening  said  proposals,  which  at 
the  time  and  place  appointed  shaU  be  opened  in  public,  and  as  soon  as  convenient  thereafter  the 
board  shall  lot  said  work,  either  in  portions  or  as  a  whole,  to  the  lowest  responsible  bidder,  or 
they  may  reject  any  or  all  bids  and  readvertise  for  proposals,  or  may  proceed  to  construct  the 
work  under  their  own  superintendence  with  tho  labor  of  the  residents  of  the  district.  Contracts 
for  the  purchase  of  material  shall  be  awarded  to  tho  lowest  responsible  bidder.  Any  person  or 
p>ersons  to  whom  a  contract  may  be  awarded  shall  enter  into  a  bond,  with  good  and  sufficient  sure- 
ties, to  be  approved  by  the  board,  payable  to  said  district  for  its  use,  for  double  the  amount  of 
the  contract  price,  conditioned  for  the  faithful  performance  of  said  contract.  The  work  shall 
be  done  under  the  direction  and  to  the  satisfaction  of  the  engineer,  and  be  approved  by  the 
board. 
Payment  qfclatms. 

Sbo.  36.  No  claim  shall  be  paid  by  the  treasurer  until  allowed  by  the  board,  and  only  upon 
a  warrant  signed  by  the  jpresident,  and  countersigned  by  the  secretary;  provided,  that  tho  board 
may  draw  from  time  to  time  from  the  construction  fund  and  deposit  in  the  coimty  treasury  of 
the  county  where  the  office  of  the  board  is  situated  any  sum  in  excess  of  the  sum  of  twenty- 
five  thousand  dollars.  The  county  treasurer  of  said  county  is  hereby  authorized  and  required 
to  receive  and  receipt  for  the  same,  and  place  the  same  to  the  credit  of  said  district,  and  he 
shall  be  responsible  upon  his  official  bond  for  the  safe-keeping  and  disbursement  of  the  same 
as  in  this  act  provided  He  shall  pay  out  the  same,  or  any  portion  thereof,  to  the  treasurer  of 
the  district  only,  and  only  upon  the  order  of  the  board,  signed  by  the  president  and  attested 
by  the  secretary.  The  said  county  treasurer  shall  report  in  writing,  on  the  second  Monday  in 
each  month,  the  amount  of  money  in  the  county  treasury,  the  amount  of  •receipts  for  the  month 
preceding,  and  the  amount  or  amounts  paid  out;  said  report  shall  be  verified  and  filed  with  the 
secretary  of  the  board.  The  district  treasurer  shall  also  report  to  the  board,  in  writing,  on  the 
first  Monday-in  each  month,  the  amount  of  money  in  the  district  treasury,  the  amount  of  re- 
ceipts for  the  month  preceding,  and  the  amount  and  items  of  expenditures,  and  said  report  shall 
be  verified  and  filed  with  the  secretary  of  the  board. 

Pcmmentafrom  comtrucHonfund, 

Seo.  37.  The  cost  and  expense  of  purchasing  and  acquiring  property,  and  constructing  the 
works  and  improvements  herein  provided  for,  shall  be  wholly  paid  out  of  the  construction  fund. 
For  the  purpose  of  defraying  the  expenses  of  the  organization  of  the  district,  and  of  the  care, 
operation,  management,  repair,  and  improvement  of  such  portions  of  said  canal  and  works  as 
are  completed  and  in  use,  including  salaries  of  officers  and  employees,  the  board  may  eitlier  ^x 
rates  of  tolls  and  charges,  and  collect  the  same  from  all  persons  using  said  canal  for  irrigation 
and  other  purposes,  or  thev  may  provide  for  the  payment  of  said  expenditures  by  a  levy  of  as- 
sessments therefor,  or  by  both  said  tolls  and  assessments;  if  by  the  latter  method,  such  levy 
shall  bo  made  on  the  completion  and  equalization  of  the  assessment  roll,  and  the  board  shall 
have  the  same  powers  and  functions  for  the  purposes  of  said  levy  as  are  now  possessed  by 
boards  of  supervisors  in  this  state.  The  procedure  for  the  collection  of  assessments  by  such 
levy  shall,  in  all  respects,  conform  to  the  provisions  of  this  act  relating  to  the  payment  of  prin- 
cipal and  interest  of  bonds  herein  provided  for. 

Powers  of  board, 

Ssa  38.  The  board  of  directors  shall  have  the  power  to  construct  the  said  works  across  any 
stream  of  water,  watercourse,  street,  avenue,  highway,  railway,  cuial,  ditch,  or  flume  which 
the  route  of  said  canal  or  canals  may  intersect  or  cross,  in  such  manner  as  to  aufford  security  for 
life  and  property;  but  said  board  shall  restore  the  same,  when  so  crossed  or  intersected,  to  its 
former  state  as  near  as  may  be,  or  in  a  sufficient  manner  not  to  have  impaired  unnecessarily  its 
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Qsefalness;  and  every  company  whose  railroad  shall  be  intersected  or  crossed  by  said  works 
shall  unite  with  said  board  in  forming  said  intersections  and  crossings,  and  ffrant  the  privileces 
aforesaid;  and  if  snch  railroad  company  and  said  board,  or  the  owners  ana  controllers  of  uie 
said  property,  thing,  or  franchise  so  to  be  crossed,  cannot  agree  upon  the  amount  to  be  paid 
therefor,  or  the  points  or  the  manner  of  said  crossings  or  intersections,  the  same  shall  be  ascer- 
tained and  determined  in  all  respects  as  is  herein  provided  in  respect  to  the  taking  of  land. 
The  right  of  way  is  hereby  given,  dedicated,  and  set  apart,  to  locate,  construct,  and  maintain 
said  works  over  and  through  any  of  the  lands  which  are  now  or  may  be  the  property  of  this 
state;  and  also  there  is  given,  dedicated,  and  set  apart,  for  the  uses  and  purposes  aforesaid,  all 
waters  and  water  rights  belonging  to  this  state  within  the  district. 

Mileage  and  per  diem  qf  directors. 

Seo.  39.  The  board  of  directors  shall  each  receive  four  dollars  per  day,  and  mileage  at  the 
rate  of  twenty  cents  per  mile,  in  attending  meetings,  and  actual  and  necessary  expenses  paid 
while  engaged  in  official  business  under  the  order  of  the  board.     The  board  shall  nz  the  com- 

Sensation  to  be  paid  to  the  other  officers  named  in  the  act,  to  be  paid  out  of  the  treasury  of  the 
istrict;  fnrmded^  that  said  board  shall,  upon  the  petition  of  at  least  fifty,  or  a  majority  of  the 
freeholders  within  such  district  therefor,  submit  to  the  electors  at  any  general  election  a  sched- 
ule of  salaries  and  fees  to  be  paid  hereunder.  Such  petition  must  be  presented  to  the  board 
twenty  days  prior  to  a  general  election,  and  the  result  of  such  election  shall  be  determined  and 
declared  in  all  respects  as  other  elections  are  determined  and  declared  under  this  act. 

ProhMbUing  officers  from  any  interest  in  contracts. 

Seo.  40.  No  director  or  any  other  officer  named  in  this  act  shall  in  any  manner  be  interested, 
directly  or  indirectly,  in  any  contract  awarded  or  to  be  awarded  by  the  board,  or  in  the  profits 
to  be  derived  therefrom;  and  for  any  violation  of  this  provision  such  officer  shall  bo  deemed 
guilty  of  a  misdemeanor,  and  such  conviction  shall  work  a  forfeiture  of  his  office,  and  he  shall 
be  punished  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceedmg  six  months,  or  by  l)oth  such  fine  and  imprisonment. 

Special  election. 

Seo.  41.  The  board  of  directors  may,  at  any  time,  when  in  their  judgment  it  may  be  advis- 
able, call  a  special  election  and  submit  to  the  qualified  electors  of  the  district  the  question 
whether  or  not  a  special  assessment  shall  be  levied  for  the  i>urpose  of  raising  money  to  bo  ap- 
plied to  any  of  the  purposes  provided  in  this  act.  Such  election  must  be  called  upon  the  notice 
prescribed,  and  the  same  shall  be  held,  and  the  result  thereon  determined  and  declared  in  all 
respects  in  conformity  with  the  provisions  of  section  fifteen  of  this  act.  The  notice  must  spe- 
cify the  amount  of  money  proposed  to  be  raised,  and  the  purpose  for  which  it  is  intended  to  be 
used.  At  such  elections  the  ballots  shall  contain  the  words,  *'  Assessment  —  Yes,"  or  **  Assess- 
ment— No."  If  two  thirds  or  more  of  the  votes  cast  are  "Assessment — Yes,"  the  board  shall, 
at  the  time  of  the  annual  levy  hereunder,  levy  an  assessment  sufficient  to  raise  the  amount 
voted.  The  rate  of  assessment  shall  bo  ascertained  by  deducting  fifteen  per  cent  for  antici- 
pated delinquencies  from  the  a^greeate  assessed  value  of  the  property  in  the  district,  as  it  ap- 
pears on  the  assessment  roll  for  the  current  year,  and  then  dividing  the  sum  voted  by  the 
remainder  of  such  aggregate  assessed  value.  The  assessments  so  levied  shall  be  computed 
and  entered  on  the  assessment  roll  by  the  secretary  of  the  board,  and  collected  at  the  same 
time  and  in  the  same  manner  as  other  assessments  provided  for  herein;  and  when  collected 
shall  be  paid  into  the  district  treasury  for  the  purposes  specified  in  the  notice  of  such  special 
election. 

Power  to  incur  debt.  * 

Seo.  42.  The  board  of  directors,  or  other  officers  of  the  district,  shall  have  no  power  to  in- 
cur an^  debt  or  liability  whatever,  eitiier  by  issuing  bonds  or  otherwise,  in  excess  of  the  express 
provisions  of  this  act,  and  any  debt  or  liability  incurred  in  excess  of  snch  express  provisions 
shall  be  and  remain  absolutely  void. 

Amortionment  qftoater. 

Sio.  43.  In  case  the  volume  of  water  in  any  stream  or  river  shall  not  be  sufficient  to  supply 
the  continual  wants  of  the  entire  country  through  which  it  passes,  and  susceptible  of  irrigation 
therefrom,  then  it  shall  be  the  duty  of  the  water  commissioners,  constituted  as  hereinafter  pro- 
vided, to  apportion,  in  a  just  and  equitable  proportion,  a  certain  amount  of  said  water  upon 
certain  or  alternate  weekly  days  to  different  localities,  as  they  may,  in  their  judgment,  think 
best  for  the  interest  of  all  parties  concerned,  and  with  due  regard  to  the  legal  and  equitable 
rights  of  alL  Said  water  commissioners  shall  consist  of  the  chairman  of  the  board  of  directors 
oreach  of  the  districts  affected. 

Duty  qf  directors. 

Sec.  44.  It  shall  be  the  duty  of  the  board  of  directors  to  keep  the  water  flowing  through 
the  ditches  under  their  control  to  the  full  capacity  of  such  ditches  in  times  of  high  water. 

Affecting  navigation  and  miniTig  industry. 

Seo.  45.  Navigation  shall  never  in  any  wise  be  impaired  by  the  operation  of  this  act,  nor 
shall  any  vested  interest  in  or  to  any  mining  water  rights  or  ditches,  or  in  or  to  any  water  or 
water  rights,  or  reservoirs  or  dams,  now  used  by  the  owners  or  possessors  thereof,  in  connec- 
tion with  any  mining  industry,  or  by  persons  purchasing  or  renting  the  use  thereof,  or  in  or  to 
any  other  property  now  used  direcuy  or  indirectly  in  carrying  on  or  promoting  the  mining 
industry,  ever  be  affected  by  or  taJcen  under  its  provisions,  save  and  except  that  rights  of  way 
may  be  acquired  over  the  same. 
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Diverting  vxUers. 

Seo.  46.  None  of  the  provisions  of  tlus  act  shall  be  construed  aa  repealing  or  in  any  wiaa 
modifying  the  provisions  of  any  other  act  relating  to  the  subject  of  irrigation  or  water  com- 
missioners. Nothing  herein  contained  shall  be  deemed  to  authorize  any  person  or  persons  to 
divert  the  waters  of  any  river,  creek,  stream,  canal,  or  ditch,  from  its  channel,  to  the  detri- 
ment of  any  person  or  persons  having  any  interest  in  such  river,  creek,  stream,  canal,  or  ditch, 
or  the  waters  therein,  unless  previous  compensation  be  ascertained  and  paid  therefor,  under  the 
laws  of  this  state  authorizing  the  taking  of  private  property  for  public  uses. 

Ssa  47.     This  act  shall  take  effect  immediately. 

An  Act  to  amend  sections  ten,  twenty-ttoo,  and  twenty-seven  qfan  act  entitled  "An  Act  to  provide  for 
the  organization  and  government  of  in-igation  disti-ictSf  and  to  provide  for  the  acquisition  of  water 
and  other  property,  and  for  Oie  distribution  of  water  thereby  for  irrigation  purposes,"  approved 
March  7,  18S7,  relating  to  appointments  to  office  in  case  qf  vacancies,  and  to  assessments  qf  real 
property,  and  to  t/ie  coUedion  of  such  assessments. 

[Approved  February  16, 1889;  1889, 15.1 
SsonON  1.    Section  ten  of  said  act  is  hereby  amended  to  read  as  follows:  — 

Statement  qf  result. 

Section  10.  The  secretary  of  the  board  of  directors  must,  as  soon  as  the  result  is  declared, 
enter  in  the  records  of  such  board  a  statement  of  such  result,  which  statement  must  show,  — 

First — The  whole  number  of  votes  cast  in  the  district,  and  in  each  division  of  the  district. 

Second — The  names  of  the  persons  voted  for. 

Third — The  office  to  fill  which  each  person  was  voted  for. 

Fouiih — The  number  of  votes  given  in  each  precinct  to  each  of  such  persona. 

Fifth — The  number  of  votes  given  in  each  division  for  the  office  of  director,  and  the  number 
of  votes  given  in  the  district  for  the  offiees  of  assessor,  collector,  and  treasurer. 
Election,  how  entered. 

The  board  of  directors  must  declare  elected  the  persons  having  the  highest  number  of  votes 
given  for  each  office.  The  secretaiy  must  immediately  make  out  and  deliver  to  such  person  a 
certificate  of  election,  signed  by  him,  and  authenticated  with  the  seal  of  the  board.  In  case  of 
the  vacancy  in  the  office  of  assessor,  collector,  or  treasurer,  the  vacancy  shall  be  filled  by  ap- 
pointment of  the  board  of  directors.  In  case  of  a  vacancy  in  the  office  of  director,  the  vacancy 
shall  be  filled  by  appointment  by  the  board  of  sapervisors  of  the  county  where  the  office  of 
such  board  of  directors  is  situated  from  the  division  in  which  the  vacancy  occurred.  An  officer 
appointed  as  above  provided  shall  hold  his  office  until  the  next  regular  election  for  said  district, 
and  until  his  successor  is  elected  and  qualified. 

SEa  2.     Section  twenty-two  of  said  act  is  hereby  amended  to  read  as  follows:  — 

Levy  qf  assessment  to  pay  interest  on  bonds. 

Section  22.  The  l)oard  of  directors  shall  then  levy  an  assessment  sufficient  to  raise  the 
annual  interest  on  the  outstanding  bonds;  and  at  the  expiration  of  ten  years  after  the  issuing 
of  bonds  by  the  board,  must  increase  said  assessment  for  the  ensuing  ten.  years  in  the  following 
percentage  of  the  principal  of  the  whole  amount  of  bonds  then  outstanding,  to  wit:  For  the 
eleventh  year,  five  per  cent;  for  the  twelfth  year,  six  per  cent;  for  the  thirteenth  year,  seven 
per  cent;  for  the  fourteenth  year,  eight  per  cent;  for  the  fifteenth  year,  nine  per  cent;  for  the 
sixteenth  year,  ten  per  cent;  for  the  seventeenth  year,  eleven  per  cent;  for  the  eighteenth 
year,  thirteen  per  cent;  for  the  nineteenth  year,  fifteen  per  cent;  and  for  the  twentieth  year, 
a  percentage  sufficient  to  pay  off  said  bonds.  The  secretary  of  the  board  must  compute  and 
enter  in  a  separate  column  of  the  assessment-book  the  respective  sums  in  dollars  and  cents  to 
be  paid  as  an  assessment  on  the  property  therein  enumerated.  When  collected,  the  assessment 
shall  be  paid  into  tlie  district  treasury,  and  shall  constitute  a  special  fund,  to  be  called  the 
bond  fund  of  irrigation  district.  In  case  of  the  neglect  or  refusal  of  the  board  of  di- 
rectors to  cause  such  assessment  and  levy  to  be  made,  as  in  this  act  provided,  then  the  assess- 
ment of  property  made  by  the  county  assessor  and  the  state  board  of  equalization  shall  bo 
adopted,  and  shall  be  the  basis  of  assessments  for  the  district,  and  the  boiird  of  supervisors  of 
the  county  in  which  the  office  of  the  board  of  directors  is  situated  shall  cause  an  asseijsment  roll 
f6r  said  district  to  bo  prepared,  and  shall  make  the  levy  required  by  this  act  in  the  same  man- 
ner and  with  like  effect  as  if  the  same  had  been  made  by  said  board  of  directors,  and  all  ex- 
penses incident  thereto  shall  be  borne  by  such  district.  In  case  of  the  neglect  or  refusal  of  the 
collector  or  treasurer  of  the  district  to  perform  the  duties  imposed  by  law,  then  the  tax  collec- 
tor and  treasurer  of  the  county  in  which  the  office  of  the  board  of  directors  is  situated  must  re- 
spectively perform  such  duties,  and  shall  bo  accountable  therefor  upon  their  official  bonds  as  in 
other  cases. 

Sec.  3.     Section  twenty -seven  of  said  act  is  hereby  amended  to' read  as  follows:  — 

Bight  qf  owner  to  designate  property  to  he  sold. 

Section  27.  The  owner  or  person  in  possession  of  any  real  estate  offered  for  sale  for  assess- 
ments due  thereon  may  designate  in  writing  to  the  collector,  prior  to  the  sale,  what  portion  of 
the  property  he  wishes  sold,  if  less  than  the  whole;  but  if  the  owner  or  possessor  does  not, 
then  the  collector  may  designate  it,  and  the  person  who  will  take  the  least  quantity  of  the  land, 
or  in  case  an  undivided  interest  is  assessed,  then  the  smallest  portion  of  the  interest,  and  pay 
the  assessments  and  costs  due,  including  two  dollars  to  the  collector  for  the  duplicate  certificate 
of  sale,  is  the  purchaser.  If  the  purchaser  does  not  pay  the  assessments  and  costs  before  ten 
o'clock,  A.  M.,  the  following  day,  the  property  on  the  next  sale  day  must  be  resold  for  the  assess- 
ments and  costs.     But  in  case  there  is  no  purchaser  in  good  faith  for  the  same  on  the  first  day 
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that  the  property  is  offered  for  sale,  then,  when  the  property  is  offered  thereafter  for  sale,  and 
there  is  no  purchaser  in  good  faith  for  the  same,  the  wole  amoant  of  the  property  assessed 
shall  be  stmck  off  to  the  irrigation  district  within  which  such  lands  are  situated  as  the  pur- 
chaser, and  the  duplicate  ccrtihcate  delivered  to  the  treasurer  of  the  district,  and  61ed  by  nim 
in  his  office.  No  charge  shall  be  made  for  the  duplicate  certificate  where  the  district  is  the 
purchaser,  and,  in  such  case,  the  collector  shall  make  an  entry,  *'Sold  to  the  district,"  and 
he  shall  be  credited  with  the  amount  thereof  in  his  settlement.  An  irrigation  district,  as  a 
purchaser  at  such  sale,  shall  be  entitled  to  the  same  rights  as  a  private  purchaser,  and  the  title 
so  acquired  by  the  district,  subject  to  the  right  of  redemption  herein  provided,  may  be  con- 
veyed by  deed,  executed  and  acknowledged  by  the  president  and  secretary  of  said  board;  pro- 
videdt  that  authority  to  so  convey  must  be  conferred  by  resolution  of  the  board,  entered  on  its 
minutes,  fixing  the  price  at  which  such  sale  may  be  made,  and  such  conveyance  shall  not  be 
made  for  a  less  sum  than  the  reasonable  market  value  of  such  property.  After  receiving  the 
amount  of  assessments  and  costs,  the  collector  must  make  out  in  duplicate  a  certificate,  dated 
on  the  day  of  sale,  stating  (when  known)  the  names  of  the  person  assessed,  a  description  of 
the  land  sold,  the  amount  paid  therefor,  that  it  was  sold  for  assessments,  giving  the  amount 
and  year  of  the  assessment,  and  specifying  the  time  when  the  purchaser  will  be  entitled  to  a 
deed.  The  certificate  must  be  signed  by  the  collector,  and  one  copy  delivered  to  the  purchaser, 
and  the  other  filed  in  the  office  of  the  county  recorder  of  the  county  in  which  the  land  is 
situated. 
Sxo.  4.    This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  cofMfndaiory  of  and  supplemental  to  an  act  entitled  *^An  Ad  to  provide  for  the  organization 
and  government  qf  irrigation  districta,  and  to  provide  for  the  CLcgmeition  qf  footer  and  ciher  prop^ 
erty,  and  for  the  distribtUion  qf  footer  thereby  for  irrigation  purpoaes,"  improved  March  7, 18S7, 
and  proMing  for  a  change  of  the  boundariea  qf  irrigation  diatrictet  oy  including  other  landa 
therein. 

[Approved  February  16, 1389;  1889, 18.] 

C^tange  qf  boundaries,  how  affected. 

SEcriON  1.  The  boundaries  of  any  irrigation  district  now  or  hereafter  organized  nnder  the 
provisions  of  an  act  entitled  "An  Act  to  provide  for  the  organization  and  government  of  irriga- 
tion districts,  and  to  provide  for  the  acquisition  of  water  and  other  property,  and  for  the  cQs- 
tribution  of  water  thereby  for  irrigation  purposes,"  approved  March  7,  1887,  may  be  changed  in 
the  manner  herein  prescribed;  but  such  change  of  the  boundaries  of  the  district  shall  not  im- 
pair or  affect  its  organization,  or  its  rights  in  or  to  property,  or  any  of  its  rights  or  privileges  of 
whatsoever  kind  or  nature;  nor  shall  it  affect,  impair,  or  discharge  any  contract,  obligation, 
lien,  or  charge  for  or  upon  which  it  was  or  might  become  liable  or  chargeable,  had  such  change 
of  its  boundaries  not  been  made. 

Holders  qftUle  may  petiiion/or  change  of  boundaries. 

Sec.  2.  The  holder  or  holders  of  title,  or  evidence  of  title,  representing  one  half  or  more  of 
taiy  body  of  lands  adjacent  to  the  boundary  of  an  irrigation  district,  which  are  contiguous,  and 
which,  taken  together,  constitute  one  tract  of  land,  may  file  with  the  board  of  directors  of  said 
district  a  petition  in  writing,  praying  that  the  boundaries  of  said  district  may  be  so  changed  as 
to  include  therein  said  lands.  The  petition  shall  describe  the  boundaries  of  said  parcel  or  tract 
of  land,  and  shall  also  describe  the  boundaries  of  the  several  parcels  owned  by  the  petitioners, 
if  the  petitioners  be  the  owners  respectively  of  distinct  parcels,  but  such  descriptions  need  not 
be  more  particular  than  they  are  required  to  be  when  ^uch  lands  are  entered  by  the  county 
assessor  in  the  assessment-book.  Such  petition  must  contain  the  assent  of  the  petitioners  to 
the  inclusion  within  said  district  of  the  parcels  or  tracts  of  land  described  in  the  petition,  and 
of  which  said  petition  alleges  they  are  respectively  the  owners;  and  it  must  be  acknowledged 
in  the  same  manner  that  conveyances  of  land  are  required  to  be  acknowledged. 

PuUkaUon  of  petition. 

Sec.  3.  The  secretary  of  the  board  of  directors  shall  cause  a  notice  of  the  filing  of  such  peti- 
tion to  be  given  and  published  in  the  same  manner  and  for  the  same  time  that  notices  of  special 
elections  for  the  issue  of  bonds  are  required  by  said  act  to  be  published.  The  notice  shall  state 
the  filing  of  such  petition  and  the  names  of  the  petitioners,  a  description  of  the  lauds  mentioned 
in  said  petition,  and  the  prayer  of  said  petition;  and  it  shall  notify  all  persons  interested  in  or 
that  may  be  affected  by  such  change  of  the  boundaries  of  the  district  to  appear  at  the  office  of 
said  board  at  a  time  named  in  said  notice  and  show  cause  in  writing,  if  any  they  have,  why  the 
change  in  the  boundaries  of  said  district,  as  proposed  in  said  petition,  should  not  be  made.  The 
time  to  be  specified  in  the  notice  at  which  they  shall  be  required  to  show  cause  shall  be 
the  regular  meeting  of  the  board  next  after  the  expiration  of  the  time  for  the  publication  of 
the  notice.  The  petitioners  shall  advance  to  the  secretary  sufficient  money  to  pay  the  estimated 
costs  of  all  proceedings  under  this  act. 

Hearing  of  petition. 

Sec.  4.  The  board  of  directors,  at  the  time  and  place  mentioned  in  the  said  notice,  or  at  such 
other  time  or  times  to  which  the  hearing  of  said  petition  may  be  adjourned,  shall  proceed  to 
hear  the  petition,  and  all  the  objections  thereto  presented  in  writing  by  any  person  showing 
cause  as  aforesaid  why  said  proposed  change  of  the  boundaries  of  the  district  should  not  be 
made.  The  failure  by  any  person  interested  in  said  district)  or  in  the  matter  of  the  proposed 
change  of  its  boundaries,  to  show  cause,  in  writing,  as  aforesaid,  shall  be  deemed  and  taken  as 
an  assent  on  his  part  to  a  change'of  the  boundaries  of  the  district  as  prayed  for  in  said  petition, 
or  to  such  a  change  thereof  as  will  include  a  part  of  said  lands.    And  the  filing  of  such  petition 
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with  said  board,  as  aforesaid,  shall  be  deemed  and  taken  as  an  assent  on  the  part  of  esch  and 
all  of  such  petitioners  to  snch  a  change  of  said  boundaries  that  they  may  inclade  the  whole  or 
any  portion  of  the  lands  described  in  said  petition. 

PetUionera  may  be  asseaaed. 

Seo.  5.  The  board  of  directors  to  whom  snch  petition  is  presented  may  require  as  a  condition 
precedent  to  the  granting  of  the  same  that  the  petitioners  shaJl  severally  pay  to  snch  district 
such  respective  sums,  as  nearly  as  the  same  can  be  estimated  (the  several  amounts  to  be  deter- 
mined by  the  board),  as  said  petitioners  or  their  grantors  would  have  been  required  to  pay  to 
such  district  as  assessments  had  such  lands  been  included  in  such  district  at  the  time  the  same 
was  originally  formed. 

When  petition  may  be  rejected. 

Seo.  6.  The  board  of  directors,  if  they  deem  it  not  for  the  best  interests  of  the  district  that 
a  change  of  its  boundaries  be  so  niade  as  to  include  therein  the  lands  mentioned  in  the  petition, 
shall  order  that  the  petition  be  rejected.  But  if  they  deem  it  for  the  best  interests  of  the  dis- 
trict that  the  boundaries  of  said  district  be  changed,  and  if  no  person  interested  in  said  district 
or  the  proposed  change  of  its  boundaries  shows  cause  in  writing  why  the  proposed  change 
should  not  be  made,  or  if,  having  shown  cause,  withdraws  the  same,  the  board  may  order  that 
the  boundaries  of  the  district  be  so  changed  as  to  include  therein  the  lands  mentioned  in  said 
petition  or  some  part  thereof.  The  order  shall  describe  the  boundaries  as  changed,  and  shall 
also  describe  the  entire  boundaries  of  the  district  as  they  will  be  after  the  change  thereof  as 
aforesaid  is  made;  and  for  that  purpose  the  board  may  cause  a  survey  to  be  made  of  such  por- 
tions of  such  boundary  as  is  deemea  necessary. 

Resolution  qf  board  to  change  boundaries. 

S£a  7.  If  any  person  interested  in  said  district^  or  the  proposed  change  of  its  bonndarieii, 
shall  show  cause  as  aforesaid  why  such  boundaries  should  not  be  changed,  and  shall  not  withdraw 
the  same,  and  if  the  board  of  directors  deem  it  for  the  best  interests  of  the  district  that  the 
boundaries  thereof  be  so  changed  as  to  include  therein  the  lands  mentioned  in  the  petition,  or 
some  part  thereof,  the  board  shall  adopt  a  resolution  to  that  effect.  The  resolution  shall  de» 
scribe  the  exterior  boundaries  of  the  lands  which  the  board  are  of  the  opinion  should  be  included 
within  the  boundaries  of  the  district  when  changed. 

Election  to  determine  clvangeqf  boundaries. 

Sec.  8.  Upon  the  adoption  of  the  resolution  mentioned  in  the  last  preceding  section,  the 
boso'd  shall  order  that  an  election  be  held  within  said  district,  to  determine  whether  the  boun- 
daries of  the  district  shall  be  chansed  as  mentioned  in  said  resolution;  and  shall  fix  the  time  at 
which  such  election  shall  be  held,  and  cause  notice  thereof  to  be  given  and  published.  Such 
notice  shall  be  given  and  published,  and  such  election  shall  be  held  and  conducted,  the  returns 
thereof  shall  be  made  and  canvassed,  and  the  result  of  the  election  ascertained  and  declared, 
and  all  things  pertaining  thereto  conducted  in  the  manner  prescribed  by  said  act  in  case  of  a 
special  election  to  determine  whether  bonds  of  an  irrigation  district  shall  be  issued.  The  bal- 
lots cast  at  said  election  shall  contain  the  words  '*  For  change  of  boundary,"  or  "Against 
change  of  boundary,"  or  words  equivalent  thereto.  The  notice  of  election  shall  describe  the 
proposed  change  of  the  boundaries  in  such  manner  and  terms  that  it  can  readily  be  traced. 

Duty  qf  board  on  result  of  election. 

Seo.  9.  If  at  such  election  a  majority  of  all  the  votes  cast  at  said  election  shall  be  asainst  such 
change  of  the  boundaries  of  the  district,  the  board  shell  order  that  said  petition  be  denied,  and 
shall  proceed  no  further  in  that  matter.  But  if  a  majority  of  such  votes  be  in  favor  of  such 
change  of  the  boundaries  of  the  district,  the  board  shall  thereupon  order  that  the  boundaries  be 
changed  in  accordance  with  said  resolution  adopted  by  the  board.  The  said  order  shall  describe 
the  entire  boundaries  of  said  district,  and  for  that  purpose  the  board  may  cause  a  survey  of 
such  portions  thereof  to  be  made  as  the  board  may  deem  necessary. 

Change  of  boundaries  to  be  recorded. 

Sec.  10.  Upon  a  change  of  the  boundaries  of  a  district  being  made,  a  copy  of  the  order  of 
the  board  of  directors  ordering  such  change,  certified  by  the  president  and  secretary  of  the 
board,  shall  be  filed  for  record  in  the  recorder  a  office  of  each  county  within  which- are  situated 
any  of  the  lands  of  the  district,  and  thereupon  the  district  shall  be  and  remain  an  irrigation 
district,  as  fully,  and  to  every  intent  and  purpose,  as  if  the  lands  which  are  included  in  the  dis- 
trict b^  the  change  of  the  boundaries  as  aioresaid  had  been  included  therein  at  the  original  or- 
ganization of  the  district. 
Recording  petition  in  minutes.  ' 

^  Sec.  II.  Upon  the  filing  of  the  copies  of  the  order  as  in  the  last  preceding  section  men- 
tioned, the  secretary  shall  record  in  the  minutes  of  the  board  the  petition  aforesaid;  and  the 
said  minutes,  or  a  certified  copy  thereof,  shall  be  admissible  in  evidience,  with  the  same  effect 
as  the  petition. 

^^Us  qf  guardian,  executor,  etc. 

Sec.  12.  A  guardian,  an  executor,  or  an  administrator  of  an  estate,  who  is  appointed  as 
such  under  the  laws  of  this  state,  and  who,  as  such  guardian,  executor,  or  administrator,  is 
entitled  to  the  possession  of  the  lands  belonging  to  the  estate  which  he  represents,  may,  on 
behalf  of  his  ward  or  the  estate  which  he  represents,  upon  being  thereunto  authorized  by  the 
proper  court,  sign  and  acknowledge  the  petition  in  this  act  mentioned,  and  may  show  cause,  aa 
m  til  is  act  mentioned,  why  the  boundaries  of  the  district  should  not  be  changed. 
Reditnsion  of  districts. 

Sec.  13.    In  case  of  the  inclusion  of  any  land  within  any  district  by  proceedings  under  this 
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act,  the  board  of  directora  must,  at  least  thirty  days  prior  to  the  next  sacceeding  general  elec- 
tion, make  an  order  redividing  snch  district  into  five  divisions,  as  nearly  eqnal  in  size  as  may 
be  practicable,  which  shall  be  nambered  first,  second,  third,  fourth,  and  fifth,  and  one  director 
shall  thereafter  be  elected  by  each  division.  For  the  purposes  of  elections  the  board  of  directors 
must  establish  a  convenient  number  of  electiou  precincts  in  said  districts,  and  define  the 
boundaries  thereof,  which  said  precincts  may  be  changed  from  time  to  time,  as  the  board  may 
deem  necessary. 
SjEa  14.    This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  amendaiorp  of  arid  mtpplemeniai  to  an  act  entiHed  **An  Act  to  protidefor  the  organkaiion 
<md  government  o/irrigation  dietrictef  and  to  provide  for  the  aequisUion  qftaater  and  Mer  prop- 
erty, and  for  the  distHbution  qf  water  thereby  for  irrigation  purpoeee,"  approved  March  7, 18^ ^ 
providing  for  Hie  exelumon  qf  certain  lands  within  any  eueh  atetrict. 

[Approved  Febraary  16, 1889;  1889,  21.J 

Boundaries  <^  irrigation  districts,  how  changed, 

SEcnoN  1.  The  boundaries  of  any  irrigation  district,  now  or  hereafter  organized  under  the 
provisions  of  an  act  entitled  "An  Act  to  provide  for  the  organization  and  government  of 
irrigation  districts,  and  to  provide  for  the  acquisition  of  water  and  other  property,  and  for  the 
distribution  of  water  thereby  for  irrigation  purposes,"  approved  March  seventh,  one  thousand 
eight  hundred  and  eighty-seven,  may  be  changed,  and  tracts  of  land  which  were  included 
within  the  boundaries  of  such  district,  at  or  after  its  organization  under  the  provisions  of  said 
act,  may  be  excluded  therefrom,  in  the  manner  herein  prescribed;  but  neither  such  change  of 
the  boundaries  of  the  district,  nor  such  exclusion  of  lands  from  the  district,  shall  impair  or 
affect  its  organization  or  its  rights  in  or  to  property,  or  any  of  its  rights  or  privileges  of  what- 
ever kind  or  nature;  nor  shall  it  affect,  impair,  or  discharge  any  contract,  obligation,  lien,  or 
charge  for  or  upon  which  it  was  or  might  become  liable  or  chargeable  had  such  change  of  its 
boundaries  not  oeen  made,  or  had  not  any  land  been  excluded  from  the  district. 

Petition  to  exclude  from  district, 

Seo.  2.  The  owner  or  owners  in  fee  of  one  or  more  tracts  of  land,  which  constitute  a  portion 
of  an  irrigation  district,  may  file  with  tiie  board  of  directors  of  the  district  a  petition,  praving 
that  such  tracts,  and  any  other  tracts  contiguous  thereto,  may  be  excluded  and  taken  nrom 
said  district.  The  petition  shall  describe  the  boundaries  of  the  land  which  the  petitioners  de- 
sire to  have  excluded  from  the  district,  and  also  the  lands  of  each  of  such  petitioners,  which 
are  included  within  such  boundaries;  but  the  description  of  such  lands  need  not  be  more  par- 
ticular or  certain  than  is  required  when  the  lands  are  entered  in  the  assessment- book  by  the 
county  assessor.  Such  petition  must  be  acknowledged  in  the  same  manner  and  form  as  is 
required  in  case  of  a  conveyance  of  land,  and  the  acknowledgment  shall  have  the  same  force 
and  effect  as  evidence  as  the  acknowledgment  of  such  conveyance. 

PMkation  qf  notice, 

Seo.  3.  The  secretary  of  the  board  of  directors  shall  cause  a  notice  of  the  filing  of  such 
petition  to  be  published  for  at  least  two  weeks  in  some  newspaper  published  in  the  county 
where  the  office  of  the  board  of  directors  is  situated,  and  if  any  portion  of  such  territory  to  hie 
excluded  lie  within  another  county  or  counties,  then  said  notice  shall  be  so  published  in  a  news- 
paper published  within  each  of  said  counties;  or  if  no  newspaper  be  published  therein,  then  by 
posting  such  notice  for  the  same  time  in  at  least  three  public  places  in  said  district,  and,  in 
case  of  the  postiog  of  said  notices,  one  of  said  notices  must  be  so  posted  on  the  lands  proposed 
to  be  excluded.  The  notice  shall  state  the  filing  of  such  petition;  the  names  of  the  petition- 
ers; a  description  of  the  lands  mentioned  in  said  petition,  and  the  prayer  of  said  petition;  and 
it  shall  notify  all  persons  interested  in  or  that  may  be  affected  by  such  change  of  the  bounda- 
ries of  the  district,  to  appear  at  the  office  of  said  board  at  a  time  named  in  said  notice,  and 
show  cause  in  writing,  if  any  they  have,  why  the  change  of  the  boundaries  of  said  district,  as 
proposed  in  said  petition,  should  not  be  made.  The  time  to  be  specified  in  the  notice  at  which 
they  shall  be  required  to  show  cause  shall  be  the  regular  meeting  of  the  board  next  after  the 
expiration  of  the  time  for  the  publication  of  the  notice. 

Hearing  qf  petition. 

Seo.  4.  The  board  of  directors,  at  the  time  and  place  mentioned  in  the  notice,  or  at  the  time 
or  times  to  which  the  hearing  of  said  petition  may  be  adjourned,  shall  proceed  to  hear  the  peti- 
tion and  all  objections  thereto  presented  in  writing  bv  any  person  showing  canse  as  aforesaid 
why  the  prayer  of  said  petition  should  not  be  grantecl.  The  failure  of  any  person  interested 
in  said  district  to  show  cause  in  writing  why  the  tract  or  tracto  of  land  mentioned  in  said  peti- 
tion should  not  be  excluded  from  said  district,  ^aU  be  deemed  and  taken  as  an  assent  by  him 
to  the  exclusion  of  such  tract  or  tracts  of  land,  or  any  part  thereof,  from  said  district;  and  the 
filing  of  such  petition  with  such  board,  as  aforesaid,  shall  be  deemed  and  taken  as  an  absent  by 
each  and  all  oi  such  petitioners  to  the  exclusion  from  such  district  of  the  lands  mentioned  in 
the  petition,  or  any  part  thereof. 

Action  qf  board  qf  directors  on  petition. 

Ssa  5.  The  board  of  directors,  if  they  deem  it  not  for  the  best  interest  of  the  district  that 
the  lands  mentioned  in  the  petition,  or  some  portion  thereof,  should  be  excluded  from  said  dis- 
trict, shall  order  that  said  petition  be  denied;  but  if  they  deem  it  for  the  best  interests  of  the 
district  that  the  lands  mentioned  in  the  petition,  or  some  portion  thereof,  be  excluded  from 
the  district,  ami  if  no  person  interested  in  the  district  show  cause  in  writing  why  the  said  lands, 
or  some  portion  thereof,  should  not  be  excluded  from  the  district,  or  if,  having  shown  cause^ 
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withdraws  the  same,  and  also,  if  there  be  no  outstanding  bonds  of  the  district^  then  the  board 
may  order  that  the  lands  mentioned  in  the  petition,  or  some  defined  portion  thereof  be  ex- 
cluded from  the  district. 

Outstanding  bonds. 

Sso.  6.  If  there  be  outstanding  bonds  of  the  district,  then  the  board  may  adopt  a  resolu- 
tion to  the  effect  that  the  board  deems  it  to  the  best  interest  of  the  district  that  the  lands 
mentioned  in  the  petition,  or  some  portion  thereof,  should  be  excluded  from  the  district.  The 
resolution  shall  describe  such  lands  so  that  the  boundaries  thereof  can  readily  be  traced.  The 
holders  of  such  outstanding  bonds  may  give  their  assent  in  writing  to  the  effect  that  they 
severally  consent  that  the  board  may  make  an  order  by  which  the  lands  mentioned  in  the  reso- 
lution may  be  excluded  from  the  district.  The  assent  must  be  acknowledged  by  the  several 
holders  of  such  bonds  in  the  same  manner  and  form  as  is  required  in  case  of  a  conveyance  of 
land,  and  the  acknowledgment  shall  have  the  same  force  and  effect  as  evidence  as  the  acknowl- 
edgment of  such  conveyance.  The  assent  shall  bcfiled  with  the  board,  and  must  be  recorded 
in  the  minutes  of  the  board;  and  said  minutes,  or  a  certified  copy  thereof,  shall  be  admissible 
in  evidence  with  the  same  effect  as  the  said  assent;  but  if  such  assent  be  not  filed,  the  board 
shall  deny  and  dismiss  said  petition. 

When  hoard  may  order  election, 

Seo.  7.  If  the  assent  aforesaid  of  the  holders  of  said  bonds  be  filed  and  entered  of  record  as 
aforesaid,  and  if  there  be  objections  presented  by  any  person  showing  cause  as  aforesaid,  which 
have  not  been  withdrawn,  then  tiie  board  may  order  an  election  to  be  held  in  said  district,  to 
determine  whether  an  order  shall  be  made  excluding  said  land  from  the  district  as  mentioned 
in  said  resolution,  l^e  notice  of  such  election  shall  describe  the  boundary  of  all  lands  which 
it  is  proposed  to  exclude,  and  slich  notice  shall  be  published  for  at  least  two  weeks  prior  to 
such  election  in  a  newspaper  published  within  the  county  where  the  office  of  the  board  of 
directors  is  situated;  and  if  any  portion  of  such  territory  to  be  excluded  lie  within  another 
county  or  counties,  then  said  notice  shall  bo  so  published  in  a  newspaper  published  within  each 
of  such  counties.  Such  notice  shall  require  the  electors  to  cast  ballots  wnich  shall  contain  the 
words  "For  exclusion, *' or  "Against  exclusion,"  or  words  equivalent  thereto.  Such  election 
shall  be  conducted  in  accordance  with  the  general  election  laws  of  the  state;  provided,  that  no 
particular  form  of  ballot  shall  be  required. 

Duty  of  board  afUr  election. 

Sec.  8.  If  at  such  election  a  majority  of  all  the  votes  cast  shall  be  against  the  exclusion  of 
said  lands  from  the  district,  the  board  shall  deny  and  dismiss  said  petition  and  proceed  no 
further  in  said  matter;  but  if  a  majority  of  such  votes  be  in  favor  of  the  exclusion  oi  said  lands 
from  the  district,  the  board  shall  thereupon  order  that  the  said  lands  mentioned  in  said  resolu- 
tion be  excluded  from  the  district.  The  said  order  shall  describe  the  boundaries  of  the  district, 
should  the  exclusion  of  the  said  lands  from  said  district  chanse  the  boundaries  of  the  district; 
and  for  that  purpose,  the  board  may  cause  a  survey  to  be  made  of  such  portions  of  the  boun- 
daries as  the  i>oar4  may  deem  necessary. 

Orders  to  be  filed  in  the  recorder's  office. 

Seo.  9.  Upon  the  entry  in  the  minutes  of  the  board  of  any  of  the  orders  hereinbefore  men- 
tioned, a  copy  thereof,  certified  by  the  president  and  the  secretary  of  the  board,  shall  be  filed 
for  record  in  the  recorder's  office  of  each  county  within  which  are  situated  any  of  tho  lands  of 
the  district,  and  thereupon  said  district  shall  be  and  remain  an  irrigation  district  as  f nllv,  to 
every  intent  and  purpose,  as  it  would  be  had  no  change  been  made  in  the  boundaries  of  the 
distnct,  or  had  the  lands  excluded  therefrom  never  constituted  a  portion  of  the  district. 

Vacancy  qf  director. 

Seo.  10.  If  the  lands  excluded  from  any  district  under  this  act  shall  embrace  the  greater 
portion  of  any  division  or  divisions  of  such  district,  then  the  office  of  director  for  siich  division 
or  divisions  shall  become  and  be  vacant  at  the  expiration  of  ten  days  from  the  final  order  of  the 
board,  under  section  eight  of  this  act,  excluding  said  lands,  and  such  vacancy  or  vacancies  shall 
be  filled  by  appointment  by  the  board  of  supervisors  of  the  countv  where  the  office  of  such 
board  is  situated  from  the  district  at  large.  A  director,  appointed  as  above  provided,  shall 
hold  his  office  until  the  next  regular  election  for  said  district,  and  until  his  successor  is  elected 
and  qualified. 

Division  of  districts. 

Sec.  11.  At  least  thirty  days  before  the  next  general  election  of  such  district,  the  board  of 
directors  thereof  shall  make  an  order  dividing  said  district  into  five  divisions,  as  nearly  equal 
in  size  as  may  be  practicable,  which  shall  be  numbered  first,  second,  third,  fourth,  and  fifth, 
and  one  director  shall  be  elected  by  each  division.  For  the  purposes  of  elections  in  such  dis- 
trict, the  said  board  of  directors  must  establish  a  convenient  number  of  election  precincts,  and 
define  the  boundaries  thereof,  which  said  precincts  may  be  changed  from  time  to  time,  as  t^e 
board  of  directors  may  deem  necessary. 

Righia  cf  guardians,  executors,  etc* 

Sec.  12.  A  guardian,  an  executor,  or  an  administrator  of  an  estate,  who  is  appointed  as 
such  under  the  Taws  of  this  state,  and  who,  as  such  guardian,  executor,  or  administrator,  is  en- 
titled to  the  possession  of  the  lands  belonging  to  the  estate  which  he  represents,  may,  on  behalf 
of  his  ward  or  the  estate  which  he  represents,  upon  being  thereto  properly  authorized  by  the 
proper  court,  si^  and  acknowledge  tho  petition  in  this  act  mentioned,  and  may  show  cause,  as 
in  this  act  provided,  why  the  boundaries  of  the  district  should  not  be  changed. 
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Etfundmg  qf  aaeeasmentJt. 

Sxo.  13.  In  case  of  the  ezclusion  of  any  lands  under  the  provisions  of  this  act,  there  shall 
be  refunded  to  any  and  all  persons  who  have  pai|l  any  assessment  or  assessments  to  such  dis- 
tricty  or  any  lands  so  excluded,  any  sum  or  sums  so  paid.  Such  paymentti  shall  be  made  in  the 
same  manner  as  other  claims  against  such  district,  and  from  such  fund  or  funds  as  the  board  of 
directors  maydesignate. 

Ssa  14.    This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  supplemental  to  an  act  entitled  "An  Act  to  provide/or  the  orgamzatkn  and  government  qf 
irrigation  dutricts,  and  to  provide/or  the  acquisition  o/toater  and  o&er  property,  and  for  the  die- 
tri&UMn  qfvxUer  thereby  for  irrigation  purpoeee,"  approved  March  7,  18S7,  and  to  provide/or  the 
eoDomination,  approval,  and  confirmation  qfprooeedingefor  the  iaaiue  cmd  sale  qf  bonds  issued  vnder 
the  ffrovisionsqf  said  act. 

[Approved  March  16, 1889;  1889,  212.] 

Proceeding  to  determine  as  to  sale  of  bonds. 

SscTiON  1.  The  board  of  directors  of  an  irrigation  district,  now  or  hereafter  organized  under 
the  provisions  of  the  act  entitled  '*An  Act  to  provide  for  the  organization  and  government  of 
imgation  districts,  and  to  provide  for  the  acquisition  of  water  and  other  property,  and  for  the 
distribution  of  water  thereby  for  irrigation  purposes,"  approved  March  seventh,  eighteen  hun- 
dred and  eighty-seven,  may  commence  a  special  proceeding  in  and  by  which  the  proceedings  of 
said  board  and  of  said  district,  providing  for  and  authorizing  the  issue  and  sale  of  the  bonds  of 
said  district,  whether  said  bonds  or  any  of  them  have  or  have  not  then  been  sold,  may  be 
judicially  examined,  approved,  and  confirmed. 

Petition  qf  directors  asking  Judicial  determination. 

Sec.  2.  The  board  of  cQr^ctors  of  the  irrigation  district  shall  file  in  the  superior  court  of  the 
county  in  which  the  lands  of  the  district,  or  some  portion  thereof,  are  situated,  a  petition  pray- 
ing, in  effect,  that  the  proceedings  aforesaid  may  be  examined,  approved,  and  confirmed  by  the 
court.  The  petition  shall  state  the  facts  showing  the  proceedings  had  for  the  issue  and  sale  of 
said  bDuds;  and  shall  state  generally  that  the  irrigation  district  was  duly  organized,  and  that 
the  first  board  of  directors  was  duly  elected;  but  the  petition  need  not  state  the  facts  showing 
such  organization  of  the  district,  or  the  election  of  saia  first  board  of  directors. 

Hearing. 

Sec.  3.  The  court  shall  ^x  the  time  for  the  hearing  of  said  petition,  and  shall  order  the  clerk 
of  the  court  to  give  and  publish  a  notice  of  the  filing  of  said  petition.  The  notice  shall  be 
given  and  published  in  the  same  manner,  and  for  the  same  length  of  time,  that  a  notice  of  a 
special  election  x)rovided  for  by  said  act  to  determine  whether  the  bonds  of  said  district  shall  be 
issued  is  required  to  be  given  and  published.  The  notice  shall  state  the  time  and  place  fixed 
for  the  hearing  of  tho  petition,  and  the  prayer  of  the  petition,  and  that  any  person  interested  in 
the  organization  of  said  district,  or  in  tbo  proceedings  for  the  issuo  or  sale  of  said  bonds,  may, 
on  or  before  the  day  fixed  for  the  hearing  of  said  petition,  demur  to  or  answer  said  petition. 
The  petition  may  be  referred  to  and  described  in  said  notice  as  the  petition  of  the  hoard  of 

directors  of  irrigation  district  (giving  its  name),  praying  that  the  proceedings  for  the 

issue  and  sale  of  the  bonds  of  said  district  may  be  examined,  approved,  ana  confirmed  by  said 
court. 

Interested  parties  may  answer  petition. 

Sec.  4.  Any  person  interested  in  said  district,  or  in  the  issue  or  sale  of  said  bonds,  may  de« 
mnr  to  or  answer  said  petition.  Tho  provisions  of  the  Code  of  Civil  Procedure  respecting  the 
demurrer,  and  the  answer  to  a  verified  complaint,  shall  bo  applicable  to  a  demurrer  and  answer 
to  said  petition.  The  persons  so  demurring  to  or  answering  said  petition  shall  bo  the  defend- 
ants to  said  special  proceeding,  and  the  board  of  directors  shall  be  the  plaintiff.  Every  material 
statement  of  the  petition  not  specifically  controverted  by  the  answer  must,  for  the  purposes  of 
said  special  proceeding,  be  taken  as  true;  and  each  person  failing  to  answer  the  petition  shall 
be  deemed  to  admit  as  true  all  the  material  statements  of  the  petition.  Tho  rules  of  pleading 
and  practice,  provided  by  the  Code  of  Civil  Procedure,  which  ore  not  inconsistent  with  the 
provisions  of  this  act,  are  applicable  to  tho  special  proceeding  herein  provided  for.  A  motion 
for  a  new  trial  must  be  marie  upon  the  minutes  of  the  court.  Tlie  order  granting  a  new  trial 
must  specify  the  issues  to  be  re-examined  on  such  new  trial,  and  the  findings  of  the  court  upon 
the  other  issues  shall  not  be  affected  by  such  order  granting  a  new  tried. 

Jurisdiction  of  court. 

Sec.  5.  Upon  tho  hearing  of  such  special  proceedings,  the  court  shall  have  power  and  juris- 
diction to  examine  and  determine  the  lenity  and  validity  of,  and  approve  and  confirm,  each 
and  all  of  the  proceeding?  for  the  organization  of  said  district  under  the  provisions  of  tho  said 
act,  from  and  including  tho  petition  for  the  organization  of  the  district,  and  all  other  proceed- 
ings which  may  affect  the  legality  or  validity  of  said  bonds,  and  the  order  for  the  sale,  and  the 
sale  thereof.  The  court,  in  inquiring  into  the  regularity,  legality,  or  correctness  of  said  pro- 
ceedings, must  disregard  any  error,  irregularity,  or  omission  which  does  not  affect  the  substan- 
tial rights  of  the  parties  to  said  special  proceeding;  and  it  may  approve  and  confirm  such 
proceedings  in  part,  and  disapprove  and  declaro  illegal  or  invalid  other  and  subsequent  parts  of 
the  proceedings.  The  court  shall  find  and  determine  whether  the  notice  of  the  filing  of  said 
petition  has  been  duly  given  and  published,  for  the  timo  and  in  the  manner  in  this  act  pre- 
scribed. The  costs  of  the  special  proceedings  may  bo  allowed  and  apportioned  between  all  the 
parties,  in  the  discretion  of  the  court. 
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AppecU,  tohen  must  he  taken. 

Seo.  6.  An  appeal  from  an  order  sranting  or  refusing  a  new  trial,  or  from  the  Jndgmen^ 
mnst  be  taken  by  the  party  aggrieved  witiiin  ten  days  after  the  entry  of  said  order  or  laia 
judgment. 

S£a  7.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Act  for  the  protection  qf  ike  ovmen  qf  ditches  and  Jlumee, 
[Approved  March  16,  1880;  1889, 202.] 
Joint  liability  qfovmere  qf  ditch  or  flume. 

Seotion  1.  When  two  or  more  persons  are  associated  by  agreement  in  the  use  of  a  ditch  or 
flume,  or  are  using  for  the  irrigation  of  land  a  ditch  or  flume,  to  the  construction  of  which' 
they  or  their  grantors  have  contributed,  each  of  them  shall  be  liable  to  the  other  for  the  reason- 
able expense  of  maintaining  and  repairing  the  same  in  proportion  to  the  share  in  the  use  of  the 
water  to  which  he  is  entitled. 

Action  for  refusal  to  pay  proportional  expense. 

Sec.  2.  If  any  of  them  refuse  or  neglect,  after  demand  in  writing,  to  pay  his  proportion  of 
such  expenses,  ho  shall  be  liable  therefor  in  an  action  for  contribution  in  the  nature  of^an  action 
on  the  case,  and  in  any  judgment  obtained  against  him,  interest  from  the  time  of  such  demand 
at  the  rate  of  two  per  cent  per  month  may  be  included. 

Willful  appropriation  a  misdemeanor. 

Sec.  3.  If  any  of  them  willfully  appropriate  to  his  own  use  more  than  his  proportionate 
share  of  the  water  from  such  ditch  or  flume,  to  the  detriment  of  his  associates,  or  any  of  thein, 
he  shall  be  liable  in  damages  in  treble  the  value  of  the  water  so  appropriated  in  excess  of  his 
proper  share. 

Actions,  how  brought.  • 

Sec.  4.  The  actions  provided  for  in  sections  two  and  three  may  be  brought  by  any  or  either 
of  the  parties  injured,  and  may  be  joint  or  several. 

Sec.  5.    This  act  shall  take  effect  from  and  after  its  passage. 

Notes  of  Decisions  Applicable  to  Sections  1439-2235. 

1489.    Independent     covenants.  —  A  money  holds  it  free  from  any  ofibets  in  favor 

contract  for  the  farmfhg  of  land  on  shares  of  the  debtor  asainst  the  assignor,  created  after 

provided  in  a  particular  article  thereof,  num-  notice  to  the  debtor  of  the  assignment:  Mc- 

Dered  7,  that  tne  grain  grown  by  the  defend-  Chskey  v.  CUy  and  County  of  San  Francisco,  66 

ant^  the  cropper,  should  be  the  property  of  the  Cal.  104.     An  assignee  of  a  present  existing 

plaintiff,  the  owner  of  the  land,  and  that  the  caose  of  action  may  commence  an  action  there- 

defendaot  should  have  no  right  or  authority  to  on  on  the  same  day  that  the  assignment  to  him 

sell  or  dispose  of  it  until  he  had  performed  all  is  made:  Fraser  v.  OaMale  L.  <fe  W.  Co.,  73 

the  covenants  contained  in  an  article  numbered  Id.  187.     If  a  contract  is  transferred  by  an  as- 

8,  upon  which  performance  he  should  become  signment  absolute  in  form,  though  as  security 

entitled  to  a  certain  portion  of  the  crop.    The  only  for  a  debt  less  in  amount  than  the  sum 

defendant  performed  all  the  covenants  con-  due  or  to  become  due  upon  the  instrument  as- 

tained  in  the  eighth  article,  but  failed  to  per-  signed,  the  assignee  is  not  limited  in  an  action 

form    certain    covenants    contained  in  other  upon  the  contract  to  recover  the  sum  due  him 

portions  of  the  contract.    It  was  held  that  the  from  the  assignor,  but  may  recover  the  whole 

covenants  contained  in  articles  7  and  8  wore  amount  due  thereon,  being  in  turn  responsible 

independent,  and  that  the  defendant,  upon  his  to  his  assignor  for  any  excess:  Ginocchio  v. 

failure  to  perform  other  covenants,  did  not  for-  Amador  Canal  and  Mining  Co.,  67  Id.  493.     As 

feit  his  right  to  the  crop:  WaUace  v.  Maples,  to  notice  of  an  assignment,  and  evidence  there- 

72  Cal.  356.  of,  see  Henton  v.  Monnler,  77  Id.  449. 

1464.    CovenantB  running  with  the  1478.    Performance:  See  Wright  v.  Mix^ 

land. — A  covenant  to  erect  improvements  76  CaL  465. 
runs  with  the  land:  Bailey  v.  Riaiardson,  66 

Cal.  416.    So  does  a  covenant  to  pay  rent  and  1478.    Payment  by  check:  See  Oomp* 

taxes:  SaUsbury  v.  Shirley,  66  Id.  223.     A  cov-  toir  D'Escompte  de  Paris  v.  DreSbach,  decided 

enant  by  a  lessee  to  pay  taxes  on  the  demised  December  29,  1888. 

S remises  runs  with  the  land,  and  is  divisible:  Unauthorized  payment  for  benefit  of 
^flUs  V.  Bradbury,  75  Id.  234.  In  an  action  another.  —  One  person  cannot  without  an- 
by  a  lessor  for  the  breach  of  a  covenant  by  thority  pay  the  d^bt  of  another,  and  charge 
the  lessee  to  pay  taxes,  it  is  not  essential  to  the  amount  so  paid  against  the  party  for  whose 
the  statement  of  a  cause  of  action  that  the  benefit  the  payment  was  made:  McOee  v.  City 
complaint  should  specifically  allege  aU  the  qf  San  JosS,  68  CaL  91. 
steps  necessary  to  constitute  a  valid  assess- 
ment. A  general  alle^tion  in  the  complaint  1479.  Application  of  payment. — Un- 
showing  that  the  demised  premises  were  as-  der  this  section,  a  creditor  to  whom  money  is 
sessed  for  state  and  county  purposes,  and  the  paid  for  the  account  of  a  debtor,  who  is  under 
amount  of  the  taxes  due  thereon,  is  sufficient,  several  different  obligations  to  faim,  may  apply 
when  tested  by  a  general  demurrer:  Id.  the  same  to  the  extmction  of  any  obligation 

which  is  then  due,  unless  the  debtor  at  the 

1459.    Asaignment  of  contracts.  —  An  time  of  the  payment  manifests  the  intention 

assignee  of  a  contract  for  the   payment  of  or  desire  that  the  money  should  be  applied  to 
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the  extinction  of  some  paurticnlar  obligation:    that  the  plaintiff  was  induced  to  surrender  the 
Byrnes  v.  Claffey^  69  Cal.  120.  note  by  reason  of  certain  fraadulent  represen- 

wTliexi  payment  made  on  account  is  tations  of  the  defendant  as  to  the  amount  due, 
Boueht  to  be  credited  to  the  earliest  charge  on  but  failed  to  allese  that  she  was  misled 
thoDooks  of  account,  it  must  appear  what  item  thereby.  It  was  held  that  the  complaint  was 
in  such  account  was  charged  first  in  order  of  insufficient:  Estef  v.  Amiatrong^  69  CaL  636. 
dates:  Mdaskey  y.  Peery,  76  Cal.  84.  Pending  an  action  for  divorce,   the   parties 

thereto  entered  into  an  agreement  for  the  di- 

1531.  Accord  and  satisfaction. — An  vision  of  their  community  property,  in  case 
accord  without  satisfaction  is  not  a  bar:  Sim-  a  divorce  should  be  granted,  whereby  tiie 
mona  v.  Oullahan,  75  Cal.  608.  And  where  a  wife,  the  present  plaintiff,  was  to  have  set 
defendant  relies  upon  an  accord  and  satis-  apart  to  her  a  certain  ranch  known  as  the 
faction,  the  burden  is  on  him  to  show  the  home  place,  consisting  of  a  particular  lot,  and 
satisfaction  as  well  as  the  accord:  Id.  a  tract  of  land  of  about  twenty  acres  inclosed 

therewith.      The  decree  in  the  divorce  suit, 

1531.  Sobstitation  of  new  obligation,  to  which  the  plaintiff  assented,  awarded  her  the 
— Loose  statements  made  by  the  maker  of  a  homo  place,  but  erroneously  described  it  as 
note  to  the  executor  of  the  deceased  payee,  to  consisting  solely  of  the  lot,  thus  omitting  the 
the  effect  that  he  would  settle  the  entire  in-  twenty-acre  tract.  At  the  time  of  the  decree, 
debtedness  existing  between  them,  and  would    neither  the  plaintiff  nor  her  attorney  knew  of 

Say  the  executor  any  balance  that  might  be  the  exact  extent  and  boundaries  of  the  home 
ue  from  him  upon  the  termination  of  certain  -  placo.  The  attorney  had  means  by  which  he 
business  transactions  in  which  they  were  en-  might  have  informed  himself  on  the  subject, 
gaged,  do  not  amount  to  the  substitution  of  a  but  omitted  to  do  so,  and  applied  to  the  de- 
new  obligation  in  place  of  the  note,  within  the  fendant  for  information,  who  stated  to  him 
meaning  of  this  section,  and  hence  do  not  con-  that  the  lot  covered  the  entire  place.  The 
stitnte  a  novation:  Estate  qf  Sullenberger,  72  action  was  brought  to  reform  the  decree  so  as 
CaL  549.  to  include  and  award   to  the   plaintiff  the 

twenty-acre  tract,  on  the  ground  that   her 

1541.  Written  release. — ^Where  a  de-  assent  to  the  decree  as  rendered  had  been 
fendant  sets  forth  in  his  answer  a  written  induced  by  the  false  and  fraudulent  represen- 
release  as  a  bar  to  the  plaintiff's  cause  of  tations  of  the  defendant.  It  was  held  that 
action,  and  on  the  trial  introduces  evidence  the  plaintiff  was  entitied  to  the  relief  prayed 
showing  that  such  release  had  never  been  for:^  Senter  v.  Senter,  70  Id.  619. 
delivered,  he  is  estopped  from  claiming  the 

benefit  of  the  admission  arisins  out  of  the  1578.  Oonstructive  fraud. — ^If,  by  means 
plaintiff's  failure  to  den^  by  affidavit  the  gen-  of  a  parol  promise  to  reconvey,  a  party  ob- 
uineness  and  due  execution  of  the  instrument:  tains  an  absolute  deed,  without  consideration, 
Clark  V.  Child,  66  CaL  87.  from  one  to  whom  he  stands  in  a  confidential 

relation,  the  violation  of  the  promise  is  con- 

1543.  Belease  of  one  carrier. — When  structive  fraud,  although  at  the  time  it  was 
a  ]Mkssenger  injured  by  a  collision  brin^  an  made  there  was  no  intention  not  to  perform: 
action  against  the  proprietors  of  both  vehicles,  Brison  v.  Briaon,  75  Cal.  525.  The  recital  of^ 
a  release  of  one  of  the  defendants,  who  was  a  consideration  in  a  deed  absolute  in  form  does 
party  in  fault,  in  consideration  of  a  sum  of  not  prevent  actual  or  constructive  fraud  &om 
money  paid  to  the  plaintiff,  operates  as  a  re-  being  shown:  Id.  In  such  cases  parol  evidence 
lease  of  both  of  the  defendants.  The  plaintiff  of  the  facts  constituting  actual  or  constructive 
is  estopped  from  asserting  that  the  ^arty  to  fraud  is  admissible  to  raise  a  oonstmctive 
whom  the  release  was  given  was  not  in  ranlt  tmst:  Id. 
and  not  liable  for  the  injury:   Tomptana  t. 

Clay  Street  HiU  R.  B.  Co,,  66  Cal.  163.  1575.    Undue    inflaenoe.  —  An  action 

was  brought  to  enforce  a  contract  entered  into 

1573.  Actual  fraoA:  See  BrUon  v.  Brl-  between  the  plaintiff  and  one  Jarvis,  the  de- 
Mn,  75  CaL  525.  Where,  by  means  of  a  parol  fondant's  intestate.  The  defense  was,  that  at 
promise  made  without  any  intention  of  per-  the  time  of  making  the  contract  Jarvis  was  in- 
forming it,  a  part^  obtains  an  absolute  deed  sane,  and  that  the  contract  was  procured  by 
without  consiaeration,  it  is  a  case  of  actusi  the  use  of  nndue  influence  by  toe  plaintiff 
fraud:  Id.  The  court  found  that  at  the  time  the  contract 

Eyidence.  — In  an  action  by  the  purchaser  was  executed  Jarvis  was  insane  on  the  subject 
to  set  aside  a  conveyance  on  the  ground  of  of  spiritualism,  and  that  the  plaintiff,  who  was 
fraud,  a  witness  for  the  plaintiff  was  asked,  on  a  spiritual  medium,  had  taken  advantage  of 
cross-examination,  whetlier  he  knew  of  any  his  weak  and  unsound  mind  in  procuring  the 
unfair  act  done  by  the  defendant  to  induce  the  contract  to  be  executed.  On  a  review  of  the 
sale.  It  was  held  that  the  question  was  im-  evidence,  it  was  held  that  the  findings  were 
proper:  Red  Jacket  Tribe  No.  B8,  Improved  sustained:  Connor  v.  Stanley,  72  Cal.  556.  The 
Order  of  Red  Men,  v.  Oibaon,  70  Cal.  128.  relation  existing  between  a  person  who  is  a 

False  representations.  —  An  action  was  firm  believer  in  spirituidism,  and  the  medium 
brought  to  have  the  defendant  declared  a  trus-  upon  whose  spiritual  manifestations  he  habit- 
tee  for  the  plaintiff  of  a  balance  alleged  to  be  ually  relies,  is  one  of  personal  confidence,  and 
due  on  a  certain  promissory  note.  The  note  was  all  contracts  between  them,  by  which  the  me- 
executed  by  the  defendant  to  the  plaintiff,  and  dium  obtains  an  advantage,  are  presumed  to 
was  surrendered  by  her  upon  the  payment  by  have  been  procured  through  the  undue  ioflu- 
the  defendant  of  an  amount  less  than  that  ap-  ence  of  the  latter.  And  in  an  action  to  enforce 
parentiy  dae  thereon.    The  compUunt  alleged    such  a  contract,  the  burden  is  cast  upon  the 
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medium  of  overcoming  tbe  presumption  by  for  the  pnrchafle  of  land,  the  defendant  being 

showing  that  there  was  no  undue  influence:  named  m  the  contract  as  the  purchaser,  but 

Connor  v.  Stanley,  72  Cal.  556.  really  acting  for  the  plaintiff  in  pursuance  of 

the  agreement,  is  valid:   Walton  v.  Karnes,  67 

1577.    Mistake.  —  A  written  instrument  Id.  255.    An  agreement  that  personal  prop- 

will  not  be  reformed  by  a  court  of  equity  on  the  erty    given    to  secure   two  hundred   dollars 

ground  that  there  was  a  mistake  in  draughting  shall  remain  in  pledge  for  the  debt  of  another 

It,  unless  the  evidence  of  such  mistake  is  clear,  need  not  be  in  writing:  Smith  v.  Mott,  76  Id. 

satisfactory,  and  free  from  reasonable  doubt:  171. 

Coa>  V.  IKoot28,67  Gal.  317.  In  an  action  to  reform  Bales.  —  The  defendants  agreed  verbally  to 

a  written  instrument  on  the  ground  of  mistake,  sell  the  plaintiff  one  hundred  unbroken  horses 

the  relief  prayed  for  will  not  necessarily  be  at  a  specified  price  each,  out  of  a  band  of 

refused  merely  because  there  is  a  conflict  of  horses   belonging  to   them,  then  running  at 

testimony  as  to  the  mistake,  if  upon  all  the  large.     The  contract  provided  that  the  defend- 

evidcnce  the  mistake  is  established  in  a  clear  ants  were  to  gather  up  a  number  of  the  horses 

and  convincing  manner  to  the  entire  satisfac-  of  the  band  from  time  to  time,  from  whfch  tho 

tion  of  the  court:  JlutcJunaon  v.  Ainsworth,  73  plaintiff  was  to  select  a  certain  number,  and 

Id.  452.     A  written  instrument  executed  by  commence    breaking  them,  after  which   the 

parties  between  whom  there  is  no  special  rela-  number  so  selected  and   broken  were   to  be 

tion  of  trust  or  confidence  will  not  be  reformed  turned  into  the  defendants'  pasture,  and  an- 

so  as  to  omit  a  particular  clause,  on  the  ground  other  selection  made  in  like  manner  until  the 

that  the  same  was  inserted  through  the  mutual  whole  number  agreed  to  be  sold  should  bo 

mistake  of  the  parties,  when  the  party  against  gathered  up,   selected,   and  broken.     There- 

whom  tbe  reformation  is  sought  knew  of  the  upon  the  horses  were  to  be  paid  for  by  the 

insertion  of  the  clause  at  the  time  of  the  exe-  plaintifi^   and  then  taken  by  him  from  the 

cution,  and  the  party  seeking  the  reformation  premises  of  the  defendants.    The  defendants 

might  have  known  such  fact  had  ho  read  the  gathered  up  a  number  of  the  horses,   from 

instrument:  Metropolitan  Loan  AesoekUion  v.  which  the  plaintiff  selected  twenty-two,  which 

EscJie,  75  Id.  513.  he  broke,  and  turned  into  the  pasture  of  tho 

defendants.    Thereafter  the  defendants  refused 

^  1605.     CkmsideratloiL.  —  The  canoeUa-  to  further  perform  their  part  of  the  contract. 

tion  of  a  pre-existing  debt  is  a  valuabb  con-  It  was  held  that  the  contract  was  void  under 

•ideration  for  a  purchase  of  land:  Sddvter  v.  the  statute  of  frauds:  Temey  v.  Doten,  70  Cal. 

Harvey,  65  OaL  158.    So,  also,  services  to  be  399. 

rendered  by  a  promisee  in  securing  a  loaft  for  Bale  •f  real  estate  on  commissioii.  — 

the  promisor  is  a  sufficient  consideration  to  An  agent  employed  to  exchange  real  estate 

support  a  promise  to  pay  a  commission  if  the  cannot  recover  any  compensation  or  commis- 

loan  is  obtained:  Barley  v.  BueU,  70  Id.  335.  sion  for  his  services  in  that  behalf,  unless  tbe 

As  to  when  forbearance  is  not  a  efficient  oon-  services  were  performed  under  a  contract  in 

sideration,   see   BfuMume  v.  I>afy,    76   Id.  writing  subscribed  by  the  principal:  Myrea  v. 

366.  Surrykne,  67  CaL  657. 

Contract  to  purchase  and  sell  stock.  — 
^  1694.  Agreements  concerning  land.  A  contract  between  brokers,  whereby  one 
—  An  oral  contract  for  the  eale  of  land,  ao-  agrees  to  purchase  and  sell  stocks  for  Uie  ac- 
companied by  the  delivery  of  a  deed  tiierefor  count  of  the  other,  to  advance  money  for  tho 
in  escrow,  is  not  within  tne  statute  of  frauds:  purpose,  and  pay  assessments  on  the  stocks 
Cannon  v.  Bandley,  72  Cal.  133.  A  parol  purchased,  is  not  obnoxious  to  section  26^ 
agreement  between  ooterminous  proprietors  article  4,  of  tho  constitution,  and  is  not  ro- 
of land  that  a  surveyor  should  run  a  line  quired  by  the  statute  of  frauds  to  be  in  writ- 
between  their  respective  tracts,  and  that  such  ins:  Kutz  v.  Fleiaher,  67  CaL  93. 
line  should  become  the  division  line,  is  invalid:  ConstructiTe  trust.  — In  cases  of  con- 
Sharp  V.  BlankensIUp,  67  Id.  441;  Aforiiz  V.  structive  trusts, — ^"that  is  to  say,  trusts  arising 
Lavelle,  77  Id.  10;  Barr  v.  O'Donnell,  76  Id.  fromeither  actual  or  constructive  fraud, — tho 
469.  statute  of  frauds  is  not  a  bar  to  relief:  Briaon 

Agreement  not  to  be  performed  within  v.  Briaon,  75  Cal.  525. 

year.  —  A  lease  nf  real  estate  until  such  time  Waiver,  pleading  and  finding  ol  — The 

as  the  lessor  should  pay  the  lessee  a  certain  benefit  o!  the  statute  is  waived,  where  no  ob- 

indebtedness  is  neither  an  agreement  that  by  jection  to  the  admission  of  parol  evidence  of 

its  terms  is  not  to  be  performed  within  a  year  the  contract  is  made:   Nunez  v.  'Morrjan,  77 

from  the  making  thereof,  nor  an  agreement  for  Cal.  427.     The  complaint  on  an   agreement 

a  leasing  for  a  longer  period  than  one  year,  need  not  aver  that  it  is  in  writing:  Id.     An 

and  u  not  required  to  be  in  writing:  Baynor  v.  agreement  which  is  required  by  statute  to  be 

Drew,  72  Ca.1.  307.  inwriting,  if  in  other  respects  properly  pleaded, 

Agnroement  to  pay  another's  debt.  —  will  be  presumed,  for  the  purpose  of  testing 

An  iigreemcnt  to  pay  a  physician  for  his  past  the  sufficiency  of  the  pleaaing^,  to  have  been 

attendance  on  a  third  person,  rendered  at  tbe  in  writing.    The  exception  to  the  rule  arises 

request  of  the  latter,  and  also  for  his  services  only  in  cases  where  the  agreement  must  neces- 

to  ue  rendered  such  person  in  the  future,  is  a  sarily  be  in  writing  to  confer  jurisdiction  on 

promise  to  answer  for  the  debt  of  another,  so  the  court:    Beagan  v.   Jtuttiee*8  Court,  75  Id. 

far  as  the  past  services  are  concerned,  and  253.     It  is  not  necessary  that  there  should  bo 

must  be  in  writing:  Flour noy  v.  Van  Campen,  a  finding  that  a  contract  within  the  statute  of 

71  Cal.  14.     An  oral  affreement  under  which  frauds  was  in  writing,  especially  where  the 

the  defendant  advanced  money  for  the  plain-  right  to  interpose  the  defense  of  the  statute 

tiff  to  pay  certain  installments  upon  a  contract  is  waived:  Nunez  v.  Morgan,  77  Id.  427. 
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1644.      Constructioii   of  contraot.  —  covered  the    falrity  of   the   representations, 

Where  the  board  of  supervisors  of  a  county  verbally  offered  to  rescind  the  contract,  and 

accepted  the  plans  of  an  architect  for  a  build-  placed  the  vendor  in  possession  of  the  fomi- 

ing,  on  condition  that  a  bid  by  a  reliable  party  tore  and  boarding-house.    It  was  held  that  the 

was  "received"  on  the   bans  of  snch  plan,  offer  to  rescind  was  made  within  a  reasonable 

it  was  held  that  the  word  "  received  "  as  used  time,  and  was  sufficient  without  the  tender  of 

was  not  intended  to  include  an  acceptance  of  a  written  release  of  the  rights  acquired  by  the 

a  bid:  EcUl  v.  Conn^  qf  Loa  Angeles^  74  CaL  plaintiff  under  the  lease:  HaH  v.  Kimball,  72 

002.  Id.  283. 

Equitable    relief— Fleadingr- —Certain 

1668.  Contract  of  employment  —  transactions  by  which  the  title  to  real  prop- 
Public  policy.  — An  agreement  by  an  em-  erty  had  been  acquired  were  set  aside  by  the 
ployer  to  pa^  an  employee  a  certain  sum  per  court  below,  and  a  reconvej^ance  directed, 
month  for  his  services,  even  if  he  should  be  On  a  review  of  the  evidence,  it  was  held  that 
discharged  for  incapacity  or  dereliction  of  the  relief  granted  was  proper:  Raynor  v.  Mint- 
duty,  is  not  contrary  to  public  policy:  Ed"  zer,  67  Cat.  169.  In  such  a  case,  the  partici- 
warda  v.  Crejdn,  68  Czd.  37.  pants  in  the  fraud,  and  all  persons  claiming 

an  interest  in  the  property  through  or  by 

1670.  Iiiquidated  damages.  — A  stip-  means  of  the  transactions  in  question,  may  be 
ulation  by  the  contractor  in  a  building  con-  joined  as  parties  defendant:  Id.  The  corn- 
tract  to  pay  the  owner  a  specified  amount  as  plaint  stated  a  variety  of  circumstances  differ- 
liquidated  damages  for  each  day's  delay  in  mg  in  their  nature,  but  connected  with  and 
completing  the  building  is  not  sufficient  of  it-  tending  to  establish  the  alleged  fraud.  It  was 
self,  in  the  absence  of  other  evidence  showing  held  that  the  complaint  was  not  demurrable 
the  impracticability  or  extreme  difficulty  m.  for  a  misjoinder  of  causes  of  action:  Id.;  see 
fixing  the  actual  damage  caused  by  the  delay,  Newman  v.  Smiih,  77  Id.  22. 
to  entitle  the  owner  to  recover  the  amount  Bona  fide  purchasers  —  Bights  of  — 
stipulated  for  as  liquidated  damages,  upon  the  Where  a  grantor  who  is  mentally  competent 
failure  of  the  contractor  to  coniplete  the  build-  is  induced  to  execute  and  deliver  a  deed 
ing  within  the  contract  time:  Patent  Brick  Co.  through  the  fraudulent  devices  of  the  grantee, 
V.  Moore,  75  Cal.  205.  the  conveyance  is  not  void,  but  merely  void- 
able, and  vests  the  title  in  the  crantee,  subject 

1678.   Contracts  In  restraint  of  trade:  to  be  divested  by  a  rescission  of  the  sale;  but  a 

See  Santa  Clara  VaUey  M,  A  X.  Co,  v.  Hayea,  subsequent  conveyance  by  the  grantee  to  a  bona 

76  Cal.  387.  fide  purchaser,  for  a  valuable  consideration  and 

without  noj^ice,  passes  the  title  freed  from  any 

1689.    Want  of  oonsidfliration. — ^Awrit-  of  the  equities  uetween  the  original  parties: 

ten  instrument  will  not  be  canceled  on  the  Fiih  v.  Benson,  71  CaL  428.    The  court  found 

mere  ^rround  of  want  of  consideration,  where  that  the  plaintifis  were  bona  fide  purchasers  of 

there  is  no  evidence  tending  to  prove  that  it  the  demanded  premises  for  a  valuable  consid- 

was  obtained  by  misrepresentotion,  or  executed  oration,  without  notice  of  the  fraud  of  their 

by  mistake:   StepKenaon  v.  Haxolkna,  67  CaL  grantor,  and  without  such  knowledge  as  would 

106;  see  Wilson  v.  Moriart^,  77  Id.  596.    Dec-  reasonably  put  them  upon  inquiry.     It  was 

larations  by  the  plaintiff's  mtestate,  the  maker  held  that  the  finding  was  sustained  by  the  evi- 

of  the  instrument,  after  he  had  executed  the  deuce:  Id.    The  court  further  found  that  the 

same,  are  inadmissible  to  prove  such  tnisrep-  land  in  controversy,  with  the  title  assured, 

resentation  or  mistake:  Stephenaon  v.  Hawkina,  would  be  worth  thirty  thousand  dollars,  but 

atmra.  that,  by  reason  of  pending  litigation,  the  in- 

Talse    representations  —  Matters    of  terest  of  the  defendant  in  the  land  at  the  time 

opinion. — A  sale  of  land  will  not  be  set  of  the  conveyance  would  not  have  sold  for 

aside  at  the  instance  of  the  vendee  on  account  what  the  land  itself  with  a  clear  title  was 

of  false  representations  by  the  vendor  of  mere  worth;  that  in  fact  the  land  had  no  market 

matters  oi  opinion  as  to  its  value  and  produo-  value,  but  might  reasonably  represent,  so  far 

tiveness:  Rendelly.  Scott,  70  Cal.  514.  as  the  transactions  Involved  in  this  case  are 

Unreasonable  delay. — One  whose  con-  concerned,  a  purchasing  power  equivalent  to 

sent  to  the  execution  of  a  contract  has  beenob-  eighteen  thousand  dollars.     The  plaintiffs  pur- 

tained  through  fraud  or  undue  influence  may  chased  the  land  from  the  grantee.of  the  defend- 

rescind  the    contract,    but  he   must   do   so  ant  for  nine  thousand  dollars.    It  was  held 

promptly  on  discovering  the  facts  which  en-  that  the  price  was  not  so  inadequate  as  to 

title  him  to  rescind.    Under  the  circumstances  charge  the  plaintiffs  with  notice  of  the  fraud 

of  the  present  case,  an  unexplained  delay  of  of  their  grantor:  Id. 

fifteen  months  in  commencing  the  action  aiter  Id.  — Contract  of  sale — Kotice  of  con- 
knowledge  of  the  facts  was  held  unreason-  ditions  precedent — Delivery  of  deed. 
able  and  fatal.  It  was  held  further  that  no  —  Prior  to  the  execution  of  an  alleged  fraud- 
fraud  or  undue  influence  was  shown  by  the  ulent  deed,  the  defendant  entered  into  a  con- 
complaint:  Burkle  v.  Levy,  70  Cal.  250.  An  tract  for  the  sale  of  the  land  to  the  grantor 
action  was  bronght  to  obtain  the  rescission  of  a  of  the  plaintiffs  upon  the  performance  by  him  of 
contract  wherebv  the  plaintiff  purchased  from  certain  conditions  precedent  to  the  delivery 
one  of  the  defendants  a  lot  of  furniture,  and  a  of  the  deed.  The  contract,  which  was  duly 
lease  for  five  years  of  a  boarding-house,  on  the  recorded,  provided  that  when  the  deed  was 
ground  that  he  had  been  induced  to  make  the  delivered  the  sale  should  be  fully  completed, 
purchase  through  the  false  and  fraudulent  andneither  party  should  have  any  claim  upon 
representations  of  his  vendor.  Six  months  the  other.  Thereafter  the  defendant  was  in- 
after  the  purchase,  the  plaintifl^  having  dia-  duced  by  the  fraud  of  the  plaintiffs' grantor  to 
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deliver  the  deed  before  the  perfomiaiioe  of  the  sale  of  personal  property,  the  word  '' war- 
conditions  precedent.  It  was  held  that  the  rant "  need  not  be  nsiodt  nor  are  any  partica- 
contract  of  sale  was  not  notice  to  the  plaintifb  lar  words  necessary.  Any  affirmatian  made 
of  the  non-performance  of  the  conditions  pre-  at  the  time  of  the  sale  as  to  the  quality  or  cod- 
cedent  by  tiieir  grantor:  Fith  v.  Benson,  71  dition  of  the  thing  sold  wiU  be  treated  as  a 
CSaL  43S,  warranty,  if  it  was  so  intended,  and  the  par- 

chaser  l>onght  on  the  faith  of  such  affirmatioa; 

1691.  Hetnm  of  ocmsideratioii.  — An  and  whether  it  was  so  intended  and  the  par- 
offer  to  refund  rents  is  not  necessary  to  entitle  chaser  acted  upon  it,  are  questions  of  fact  for 
a  plaintiff  to  rescind  a  lease  obtained  by  frand,  the  jury:  McLennan  v.  Ohnen,  75  GaL  558. 
where  the  value  of  the  use  of  the  premises  ex-  Afflrznatioii.  at  time  of  sale  as  to  the 
ceeds  the  amount  of  such  rents:  Wilson  v.  Jfo-  quality  or  condition  of  the  thing  sold,  if  in- 
riartff,  77  CaL  596.  A  plaintiff  is  entitled  to  tended  aa  a  warranty  and  relied  on  by  the 
a  return  of  the  purchase-money  on  obtaining  a  purchaser,  is  a  warranty,  and  there  beinff  evi. 
decree  annulling  the  conveyance  for  fraud;  and  denco  to  show  such  facts,  the  question  should 
it  appearing  that  a  portion  of  the  purchase-  be  submitted  to  a  jury  for  determination:  Me- 
money  had  been  used  by  one  of  the  defendants  Lennan  v.  Oilmen^  75  CaL  55& 
to  satisfy  a  mortgage  held  by  a  third  person 

on  certain  other  land  belonging  to  him,  it  was  1764.    Implied    wanaaty.  —  A    mere 

held  that  the  plaintiff  was  entitled  to  have  the  contract  of  sale  or  agreement  to  sell  does  not 

lien  of  the  mortgage  revived  in  its  favor:  Bed  imply  a  warranty:  Barley  v.  Golden  State  etc. 

Jacket  Tribe  I.  O.  B,  M.  V.  OSfBon,  10  Cal  128.  Iron  Works,  eS  CaL  23S, 

Parol  evidence.  — When  there  is  a  written 

1709.    Fraadnlent  promise,  made  by  agreement  for  the  sale  of  personal  property, 

the  maker  of  a  promissory  note  to  the  payee,  containing  the  terms  and  conditions  of  a  com- 

by  which  the  miJcer  gets  possession  of  the  plete  contract^  it  will  be  presumed  to  express 

note,  and  retains  it  until  it  is  barred  by  the  all  the  terois  of  the  agreement  between  the 

statute  of  limitations,  is  actionable  under  sec-  parties,  and  parol  evidence  is  inadmissible  to 

tions  1709  and  1710  of  the  Civil  Code:  CockriH  show  the  existence  of  a  warranty  not  expressed 

V.  Hall,  65  CaL  326.  As  to  when  fraudulent  in  the  contract:  Johnson  v.  Powers,  65  CSd.  179. 
representations  are  not  a  proximate  cause  of 

dsmoage,  so  as  to  form  the  basis  of  an  action,  1768.    Future  crops  of  firoit  are  "  mer- 

see  WaUaee  v.  Bentley,  77  Id.  19.  chandise  not  then  in  existence  *'  under  this 

eection:  Blackwood  v.  Cutting  Packing  Co,,  76 

1729.    What  is  sale. — An  alleged  cause  CaL  212. 
of  action  for  goods  sold  and  delivered  is  not 

sustained  by  proof  of  delivery  of  the  goods  to  1769.    Ufannfftctared     article  —  Im- 

tho  defendant  to  be  sold  on  commission:  Evans  plied  warrantv.  —  Under  sections  1769  and 


rantv. 

V.  Bailey,  66  Cal.  112.  1770  of  the  Civil  Code,  one  who  sells  or  agrees 

Statute  of  frauds — Acceptance.  —  An  to  sell  an  article   of   his  own  manufacture 

oral  contract  for  the  sale  of  wool,  no  part  of  thereby  warrants  it  to  be  free  from  any  latent 

the  price  being  paid,  and  it  appearing  from  the  defect  not  disclosed  to  the  buyer,  arising  from 

evidence  that  the  buyer  had  not  accepted  any  the  process  of   manufacture,   and  also    that 

part  of  the  wool,  was  held  invalid  under  sec-  neither  he  nor  his  agent,  in  such  manufac- 

tion  1739  of  the  Civil  Code:  Jamison  v.  Simony  tnre,  has  knowingly  used  improper  materials 

68  CaL  17.  therein;  and  one  who  manufactures  an  article 

under  an  order  for  a  particular  purpose  war- 
1758.  Delivery. — A  sale  by  which  the  rants  by  the  sale  that  it  is  reasonably  fit  for 
plaintiff  claims  title  to  the  property  in  quee-  such  purpose:  HouU  v.  Baldwin,  67  Od.  610. 
tion  was  held  to  have  been  accompanied  by  Upon  a  breach  b^  the  seller  of  either  of  such 
an  immediate  delivery,  and^  by  an  actual  and  implied  warranties,  or  upon  a  breadi  by  him 
continued  change  of  possession:  Sdtumadier  v.  of  an  express  warranty  that  the  artide  manu- 
Connolly,  75  Cd.  282.  Where  wood  has  been  &etured  and  sold  would  do  good  work  of  a 
sold  and  delivered  upon  the  premises  of  the  ven-  particular  kind,  the  buyer  has  a  right  tore- 
dee,  under  an  agreement  that  it  shall  be  op-  scind  tiie  sale  by  returning  or  offering  to 
tional  with  him  to  accept  or  refuse  it,  and  he  return  the  article  to  the  seller:  Id.  The  ma- 
afterwards  uses  the  wood,  he  will  be  deemed  chine  in  question  was  manufactured  and  sold 
to  have  accepted  it,  and  cannot  avoid  payment  by  the  plainti£h  on  the  order  of  an  agent  of 
of  its  value:  Correio  v.  Lynch,  65  Id.  273.  In  the  defendant.  At  the  time  of  the  order,  the 
an  action  for  a  failure  to  deliver  goods  imder  a  plaintiffs  notified  the  defendant  that  they  in- 
contract  of  sale,  where  the  goods  nave  no  mar-  tended  to  deliver  the  machine  upon  the  cars, 
ket  value,  the  plaintiff  may  recover  as  damages  and  that  their  responsibility,  so  far  as  the 
the  difference  between  the  price  to  be  paid  oy  working  thereof  was  concerned,  should  then 
him  and  an  advanced  price,  for  which  he  had  cease.  The  defendant  refused  to  accept  it 
screed  to  sell  the  goooa  to  a  third  person  on  upon  these  terms,  and  demanded  a  gaaranty 
the  faith  of  the  contract:  McKay  v.  Biley,  65  that  it  would  do  good  work.  The  plaintififs 
Id.  623.  It  appearing  that  the  goods  could  thereupon  executed  and  forwarded  to  him  a 
have  been  sold  to  such  third  person  at  the  written  guaranty  to  that  effect  It  was  held 
price  agreed  on,  the  plaintiff  was  not  required  that  the  guaranty  was  a  part  of  the  contract 
to  prove  a  valid  agreement  with  him  under  the  of  sale,  and  supported  by  a  sufficient  oonsid- 
statute  of  frauds:  Id.  eration:  Id. 

1763.    Express  warranty— How  ere-  1770.    Implied  warranty.—- Fire-wood 

ated.  —  To  create  an  express  warranty  on  a  is  not  a  manufactured  article  within  the  mean- 

304 


CIVIL  CODE.  S§  1771-1917 


1 


i2)g  of  this  section,  and  a  vendor  does  not  war-  ered,  an  allegation  that  a  certain  farther  sum  | 

rant,  by  its  sale,  that  it  is  reasonably  fit  for  was  due  as  interest  does  not  introduce  a  sepa-  i 

the  purpose  for  which  it  was  ordered  or  in-  rate  cause  of  action,  or  render  the  complaint  j 

tended  to  be  used:  Correh  v.  Lynch,  65  OaL  ambiguous,  unintelligible,  or  uncertain:  Friend  ■ 

273.  and  Terry  Lumber  Co.  v.  Miller,  67  Id.  464. 

i 

1771.^  Sale  of  wool  — Ghraders'  rejec-  1786.  In  acUoii  for  breach  of  war- 
tion — Tiiability  of  vendee. — An  action  ranty,  where  plaintiff  agreed  to  give  de-  '*: 
was  brought  to  recover  the  price  of  certain  fendaoit  for  a  new  engine  an  old  one  and  a 
wool  sold  and  delivered  by  the  plaintiffs  to  the  certain  sum  of  money,  or  what  plaintiff  esti- 
defendants,  subject  to  graders'  rejection.  By  mated  it  to  be  worth,  the  finding  of  the  court 
the  term  "graders'  rejection"  was  meant  that  as  to  what  the  contract  price  of  the  new  en- 
the  defendants,  upon  receipt  of  the  wool,  gine  was  is  immaterial:  McLennan  v.  Ohmen, 
should  cause  it  to  be  examined,  fleece  by  75  Cal.  558. 
fleece,  by  wool-graders,  for  the  purpose  of  as- 
certaining what  portion,  if  any,  was  ta^gy  or  1852.  Warehousemen,  liability  ol  — 
scabbv,  and  that  for  such  portion,  the  plamtiffis,  In  an  action  against  a  railroad  company  to 
after  being  notified  thereof  by  the  defendants,  recover  for  a  loss  of  goods  through  the  negU- 
should  allow  them  a  proportionate  deduction  gence  of  the  defendant  as  a  warehouseman,  a 
from  the  purchase  price.  The  defendants  re-  ludgment  in  favor  of  the  plaintiff,  if  supported 
tained  possession  of  all  the  wool,  but  refused  by  the  evidence,  will  not  be  reversed  merely 
to  pay  for  a  portion,  on  the  ground  that  it  had  because  the  complaint  alleged  that  the  de- 
been  rejected  by  the  graders,  and  so  notified  fendant  was  liable  as  a  common  carrier:  Iloyt 
the  plaintiffs.  The  latter  refused  to  abide  by  v.  Nevada  County  If  arrow  Gauge  B.  R,  Co.,  oS 
the  rejection,  for  the  reason  that  the  graders  Cal.  644. 

had  not  examined  the  wool  fleece  bv  fleece.       Warehoose  receipt — PoseeBsion — Be- 

The  defendants  thereupon  offered  to  have  the  livery — Oonvenion.  —  James   Hogan,   be- 

rejected  portion  so  examined,  bat  the  plaintiffs  ing  indebted  to  the  estate  of  one  Lowrie,  for 

refused.     It  was  held  that  it  was  the  duty  of  whom  one  John  Munson  assumed  to  be  the 

the  defendants  to  have  had  the  grading  con-  agent,   deposited  certain  cans  of  fruit  in  a 

ducted  fleece  by  fleece,  and  that  having  failed  warehouse,  and  directed  the  warehouseman  to 

to  do  so,  and  retained  possession  of  the  wool,  give  him  a  receipt  as  if  deposited  by  Munson. 

they  were  liable  for  the  entire  amount  deliv-  A  receipt  was  accordingly  given  to  Hogan  as 

ered,  at  the  agreed  price:  MerehinY,  BcUl,  68  follows:   "Received  in  xfiles  warehouse  from 

Cal.  205.  John  Munson  the  following  cases  of  canned 

goods  on  storaffe,  for  account  and  risk  of 

1775.    Contract  for  sale  of  firoit — Ac-  (not  transferable  or  negotiable),"  etc.   'Hogan 

tion  for  breach  of — Finding.  —  Inanac-  had  previously   informed    Munson   that   he 

tion    by  a  vendee    to   recover    the    amount  would  deposit  iruit  in  the  warehouse  sutficient 

alleged  to  be  due  him  under  a  contract  to  de-  to  secure  his  indebtedness.     He  never  gave 

liver  certain  fruit,  a  finding  that  at  the  time  the  receipt  to  Munson,  but  borrowed  money 

the  fruit  was  delivered  it  was  not  in  a  good  on  it  from  the  defendants,  to  whom,  upon  the 

and  merchantable  condition  will  be  held  sus-  surrender  of  the  receipt,  a  new  one  was  given 

tained  by  the  evidence,  when  the  plaintiff  tes-  by  the  defendants.      The  defendants    after- 

tifies  that  it  was  more  or  less  bruised  at  that  wards  assigned  their  security,  and  the  fruit 

time:  Hicka  v.  Biverside  Fruit  Co,,  72  Cal.  303.  was  sold  by  theur  assignee.     The  pUuntifls,  the 

executors  of  the  will  of  Lowrie,  thereupon 

1784.  Action  for  price. — The  provision  brought  this  action  for  the  conversion  of  the 
that  in  case  of  non-payment,  the  vendors  could  fruit.  It  was  held  that  the  first  receipt  and 
retake  possession,  and  if  they  did,  that  they  deposit,  not  having  been  made  for  the  account 
should  sell  "to  the  best  advantage,  rendering  of  Munson,  did  not  give  him  possession  or 
to  the  borrower  all  surplus,  if  any,  after  pay-  constructive  possession  of  the  fruit,  and  that^ 
ing  the  price  agreed  upon,  and  the  expenses  of  as  he  could  not,  without  a  delivery  of  the 
removal  and  sale,"  was  held  to  show,  in  con-  receipt  to  him,  have  recovered  the. property, 
nection  with  other  features,  that  the  title  the  plaintiffs  for  whom  he  was  assummg  to  act 
passed,  and  that  the  parties  attempted  to  re-  were  in  no  better  condition:  Lowrie  v.  Salz,  76 
serve  a  mere  lien  for  the  price:  Palmer  v.  Cal.  349.  On  the  trial,  the  warehouseman 
Howard,  72  Cal.  293.  Such  a  lien,  to  be  was  asked  whom  he  understood  to  be  the 
valid  as  against  third  persons,  must  conform  depositor  of  the  fruit;  it  was  held  that  the 
to  the  requirements  of  the  law  as  to  mortgages  qiiestion  was  improper,  as  calling  for  the  opin- 
of  personal  property:  Id.  An  action  was  ion  of  the  witness:  Id. 
brought  to  recover  for  goods  sold  and  deliv- 
ered. The  complaint  alleged  a  promise  to  pay  1917.  Interest  upon  default — How 
for  the  goods  on  demand.  The  answer  merely  computed.  —  Where  a  promissory  note  pro- 
denied  the  allegations  of  the  complaint.  On  vides  that  in  case  of  non-payment  at  maturity 
the  trial,  the  coui't  excluded  evidence  offered  it  shall  bear  interest  at  a  certain  rate  untu 
by  the  defendant  showing  that  the  goods  were  paid,  interest  should  be  computed  upon  it 
sold  on  a  credit  of  sixty  davs,  which  period  from  its  date,  and  not  from  the  time  of  de- 
had  not  expired  when  the  action  was  com-  fault:  Main  v.  Casserly,  67  Cal.  127. 
menced.  It  was  held  that  the  evidence  was  Interest  on  balances  —  Custom  of 
not  new  matter,  and  w!is  admissible  in  defense  merdiants.  —  In  this  state,  when  it  is 
of  the  action  without  being  specially  pleaded:  shown  to  be  the  universal  custom  of  a  mer- 
Landis  v.  Morrinsey^  09  Id.  83.  In  an  action  chant  to  charge  interest,  after  thirty  days, 
to  recover  the  price  of  goods  sold  and  deliv-  upon   monthly  balances  due  upon  open  ac- 
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count,  and  where  such  account,  sbowing  the  without  an  eviction  of  the  lessee,  either  actual 

interest   charged   up   regularly,    is   received  or  constructive.   To  constitute  an  eviction,  the 

by  the  debtor,  and  fully  understood  bv  him,  lessee  need  not  be  actually  dispossessed:  Id. 

and  afterwards  becomes  stated,  the  debtor  is  A  recovery  in  an  action  of  trespass  brought  b j 

bound  to  pay  the  balance  found  due,  notwith-  a  prior  lessee  against  a  subsec^uent  lessee  of 

standine  the  interest  charged  was  higher  than  the  »ame  laud  is  a  sufficient  eviction  to  consti- 

the  legal  rate:  Auzeraia  v.  Naglee,  74  CaL  60.  tute  a  breach  of  the  covenant  for  quiet  enjoy- 
ment   contained   in    the    subsequent    lease, 

1918.  Agreement  by  writing^. — Under  although  the  action  was  not  commenced  until 
this  section,  a  contract  between  the  parties  is  after  the  expiration  of  the  prior  lease:  Id.  In 
valid,  and  a  court  cannot  relieve  against  it:  such  a  case,  the  detriment  caused  by  the 
Coleman  v.  Commins,  77  Cal.  548.  breach  of  the  covenant  cannot  be  less  than 

the  amount  of  the  judgment  for  damages  and 

1919.  Contract  for  increased  interest  costs  recovered  against  the  covenantee:  Id. 
after  maturity  of  note.  —  Under  the  pro- 
visions of  this  section,  a  note  cannot  be  made  1931.  Pinding.  — An  action  was  brought 
to  bear  interest  upon  unpaid  interest  at  a  by  the  personal  representative  of  a  deceased 
greater  rate  than  that  agreed  upon  for  the  lessor  to  recover  tho  possession  of  the  demised 
principal  debt:  Dean  v.  Applegarth,  66  GaL  premises,  on  the  ground  that  a  covenant  by  the 
391.  lessee,  to  use  the  premises  for  the  usual  and 

ordinary  business  of  a  ferry,  had  been  broken, 

1920.  Judgment  on  verdict — Interest  and  that  thereby  the  lease  had  become  for- 
liow  entered.  —  A  judgment  entered  on  a  felted.  On  this  issue  the  court  found  in  favor 
verdict  should  be  for  the  amount  of  the  of  the  defendants.  It  was  held  that  the  finding 
verdict,  with  interest  at  the  leeal  rate  from  was  sustained  by  the  evidence:  Heywood  v. 
the  day  on  which  it  was  returned  by  the  jury;  Berkeley  Land  aid  Town  Improvement  Assoeia- 
and  the  clerk  has  no  authority  to  include  in  Hon,  71  Cal.  349. 

the  amount  of  the  judgment  the  interest  which 

has  accrued  on  the  verdict  from  the  time  of  its        1934.    Death   of  joint  lessor.  —  After 

rendition  until  the  time  of  the  entry  of  judg-  the  death  of  one  of  two  joint  lessors,  the  sur- 

ment,  and  provide  that  such  gross  amount  vivor  is  the  proper  party  plaintiff  in  an  action 

■hall  thereafter  bear  legal  interest:  Alpera  v.  for  breach  of  covenant  in  the  lease.    Under 

Bchammelj  75  Cal.  590.  such  circumstances  no  right  of  action  passes  to 

Foreign  Judgment — Interest  on,  how  the  personal  representatives  of  the  deceased 

computed.  —  Where  a  judgment  rendered  in  lessor:  SaUabury  v.  Shirley^  66  CaL  223. 
a  foreign  state  directs  &at  a  portion  thereof 

bear  interest  at  a  specified  rate,  but  is  silent  as  1941.  Duty  to  repair.  —  Under  this  see- 
to  the  rate  of  interest  on  the  balance,  in  an  tion,  the  lessor  is  not  liable  to  a  tenant  for 
action  on  the  judgment  in  California  interest  injuries  resulting  from  the  defective  condition 
on  the  balance  should  be  computed  at  the  rate  of  the  leased  building,  it  not  having  been 
allowed  by  the  law  of  the  foreign  state;  but  alleged  or  found  that  the  building  was  in- 
tiie  allowance  of  a  less  rate  of  interest  is  not  tenaed  for  the  occupation  of  human  beings: 
error  of  which  the  judgment  debtor  can  com-  Sieber  v.  Blane,  76  Cal.  173. 
plain:  Stewart  v.  Spalding,  72  CaL  264. 

1948.    Bepairs  by  tenant  —  Liability 

1025.    What    constitutes    lease. —A  of  landlord  for. —A  tenant  is  not  entitled  to 

verbal  contract  between  the  owner  of  a  mine  reimbursement  from  the  landlord  for  sums  ez- 

and  a  third  person,  whereby  the  latter  ia  ^ven  pended  by  him  in  repairing  the  leased  prem- 

permisslon  to  enter  and  work  the  mine  if  he  ises,  unless  he  notifies   the  landlord  of  his 

sees  fit)  and  to  exercise  his  own  discretion  intention  to  repair,  as  provided  by  this  section: 

whether  to  work  it  not,  does  not  create  the  Raynor  v.  Drew,  72  CaL  907. 
relation  of  landlord  and  tenant  between  the 

parties,  but  is  a  mere  license  to  work,  which        1948.    Iiease  to  commence  in  futura 

may  be  revoked  at  the  will  of  the  licensor:  —  Where  a  lease  is  made  for  a  definite  term, 

W/4eeler  ▼.  Weet,  71  Cal.  126.    An  entry  under  and  prior  to  its  expiration  the  landlord  enters 

a  written  contract  for  a  lease  for  a  stated  term,  into  a  new  lease  with  the  tenant  to  commence 

and  at  a  specified  rent,  and  the  payment  and  on  a  date  subsequent  to  the  termination  of 

receipt  of  the  rent,  constitute  a  valid  lease  the  first  lease,  the  tenant  is  not  entitled  to  the 

between  the  parties  for  the  term  and  at  the  possession  of  the  demised  premises  during  the 

rental  specified.    Neither   party  can    subse-  interval  between  the  termination  of  the  first 

quently  cancel  the  contract  witoout  the  con-  and  the  commencement  of  the  second  lease: 

sent  of  the  other:  Olueney  v.  Newberry  di  Co,,  Taylor  v.  Terry,  71  CaL  46. 
67  Id.  125. 

1945.   HoldinsT  over— Tenant  at  wilL 

1927.  Quiet  enjoyment.  — A  lease  with  —  A  tenant  who  enters  and  continues  in  pos- 
an  express  covenant  for  quiet  enjoyment  im-  session  of  the  demised  premises  under  a  writ- 
plies  a  covenant  that  the  lessor  has  title  to  the  ten  lease,  until  the  expiration  of  the  term, 
property  leased,  and  power  and  right  to  convey  does  not  thereafter  become  a  tenant  at  wiU  by 
it;  and  such  implieu  covenant  is  immediately  refusing  to  surrender  the  possession  and  by 
broken  if  the  lessor  has  made  a  prior  lease  of  holding  over  without  the  consent  of  the  lessor: 
part  of  the  demised  premises,  which  is  still  Perine  v.  Teague,  66  CaL  446. 
outstanding  when  the  subsequent  lease  is  exe- 
cuted: Mc A  Ulster  v.  Landers,  70  CaL  79.  A  1947.  Bent. —  A  landlord  in  California 
covenant  for  quiet  enjoyment  is  not  broken  has  no  lien  for  rent  reserved  in  the  lease,  or 
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for  the  valne  of  the  use  and  occupation  of  the  wool  exceeding  in  value  the  amount  of  the 

land:    Hitchcock  y.  HcuseU^   71  CaL   331.    A  rent.     Thereafter  he  was  adjudged  an  insol- 

stipulation  in  a  parol  agreement  of  lease,  to  the  vent,  and  the  wool  taken  possession  of  by  hia 

effect  that  the  rent  as  it  accrued  should'  offset  assignee.     The  action  was   brought   by  the 

the  interest  on  a  certain  promissory  note  exe-  plaintiff  to  recover  possession  of  the  wool  from 

cnted  at  the  time  of  the  agreement  by  the  les-  the  assignee,  or  its  value  if  possession  could 

sor  to  the  lessee,  is  not  contradictory  of  a  not  be  had;  or  if  the  plaintiff  were  not  entitled 

provision  in  the  note  to  the  effect  that  if  the  to  the  possession,  that  a  lien  be  established  on 

mtcrcst  was  not  paid  as  it  became   due  it  the  wool  in  his  favor  for  the  rent  due,  payable 

should  be  compounded:   Ray  nor  v.  Drew,   72  out  of  the  proceeds  of  a  sale  thereof.     It  was 

Id.  307.     When  damages  have  been  sustained  held  that  under  the  terms  of  the  leases  the 

by  a  lessee  on  account  of  the  breach  of  a  cov-  plaintiff  had  no  property  in  the  wool  as  stlch, 

enant  in  the  lease  by  the  lessor,  if  an  action  until  its  delivery  to  him,  and  no  lien  thereon, 

for  rent  is  brought,  the  lessee  may  elect  to  either  by  way  or  chattel  mortgage  or  pledge: 

recoup  his  damages  from  the  rent,  or  bring  a  Hitchcock  v.  Hasseit,  71  Cal.  331. 
separate  action  therefor;    and  the  fact  that 

the  lessee  has  paid  the  rent  for  the  greater  1970.  Isjiiry  to  employ^.  —  Where  a 
part  of  the  term  will  not  deprive  him  of  the  servant  has  equal  knowledge  with  the  master 
right  to  recover  his  damages  for  the  entire  of  the  danger  incident  to  the  work,  he  takes 
term  by  way  of  counterclaim;  Mc A  tester  v.  the  risk  upon  himself  if  he  goes  on  with  it. 
Landers,  70  Id.  79.  A  guarantor  for  the  This  rule,  however,  presupposes  that  the  ser- 
payment  of  the  rent  reserved  in  a  lease  is  ex-  vant  has  sufficient  discretion  to  appreciate  the 
onerated  from  liability  on  his  guaranty,  if  the  dangers  incident  to  the  work,  ana  has  no  ap- 
lessor  has,  by  the  breach  of  a  covenant  m  the  plication  to  the  case  of  young  and  inexperi- 
lease,  caused  damages  to  the  lessee  equal  to  enced  children.  In  such  a  case,  it  is  the  duty 
the  amount  of  the  rent:  Id.  A  lessee  moved  to  of  the  master  not  only  to  warn  the  child,  but 
tho  leased  premises  a  house  in  the  occupation  to  instruct  him  as  to  the  dangers  of  the  em« 
of  a  third  person,  who  refused  to  leave  it;  it  ployment,  and  the  means  of  avoiding  them: 
was  held  tnat  the  occupant  of  the  house,  by  Fisk  \.C,  P.  R.  R.  Co.,  72  CaL  38.  The  owner 
voluntarily  remaining  there,  became  a  subten-  of  the  miU  is  not  liable  for  injuries  to  an  em- 
ant  of  the  lessor,  and  subject  to  be  dispos-  ployee  if  the  latter  knew  or  had  the  means  of 
lessed,  under  the  unlawful  detainer  act,  in  knowledge  of  the  defects  in  the  machinery, 
default  of  payment  of  the  rent  by  the  lessee:  and  of  the  dangers  and  risks  likely  to  result 
Pardee  ▼.  way,  66  Id.  6^,  from  its  use:  Sanborn  v.  Madera  Flume  and 

Trading  Co.,  70  Id.  261;  but  a  servant  engaged 

1048.    Estoppel  ^Adverse  possession,  in  working  about  defective  machinery  is  not 

—A  tenant,  while  in  the  possession  of  the  de-  guilty  of  contributory  negligence  in  so  doing, 

xnised  premises  under  the  lease,  is  estopped  unless  he  knows  or  mi^ht  have  known  that  by 

from  denying  the  title  of  the  lessor,  or  daim-  reason  of  the  defect  his  employment  involved 

ing  any  interest  therein   adversely  to  him:  danger  to^himself:  Colbert  v.  Rankin,  72  Id. 

Burgess  v.  Rice,  74  Cal.  590.    A  tenant  in  pes-  197.    An  action  was  brought  by  the  employee 

session  under  a  parol  lease  for  a  longer  period  of  a  warehouseman  against  the  latter  to  re- 

than  a  year  is  presumed  to  hold  in  subordina-  cover  for  personal  injuries  caused  by  the  fsdl 

tion  to  his  landlord's  title,  and  not  adversely:  of  certain  merchandise  through  the  alleged 

Doolan  v.  McCavley,  66  Id.  476.    Ohq  entering  negligence  of  the  defendant  in  not  causing  it 

into  the  possession  of  leased  land  by  the  con-  to  be  properly  piled.    The  court  instructed 

lent  and  mducement  of  the  tenant,  and  with  the  jury  that  **  where,  in  the  due  exercise  of 

knowledge  of  the  tenancy,  cannot  acquire  a  his  duties,  tiie  employee  is  injured  through 

ri^ht  of  possession  adverse  to  the  landlord,  or  any  appliance  or  surroundings  of  the  business, 

dispute  his  title,  without  first  surrendering  his  and  it  does  not  appear  that  the  employee  was 

possession:   Btandley  v.  (Stephens,  66  Id.  641.  in  fault,  the  burden  is  on  the  employer  to 

As  to  when  a  possession  is  adverse,  see  Pico  v.  show  that  he  himself  was  free  from  fault."    It 

Phelan,  TJ  Id.  86.  was  held  that  the  instruction  was  erroneous, 

as  it  took  from  the  jury  the  consideration  of 

1055.  Iiease  of  sheep. — In  1878,  the  the  question  whether  or  not  the  injury  was 
plaintiff  leased  to  one  Thing,  for  a  term  of  five  caused  by  unavoidable  accident:  Lindall  v. 
years,  certain  land  and  sheep,  at  a  stated  an-  Bode,  72  Id.  245.  In  such  a  case,  the  plain- 
nual  rental.  The  lease  provided  that  the  wool  tiff,  in  order  to  recover,  must  prove,  as  against 
sheared  from  the  sheep  should  be  delivered  at  the  defendant,  enough  to  show  a  fair  presump- 
a  designated  place  bv  the  lessee  in  the  name  of  tion  of  negligence,  and  of  resulting  injury  to 
the  lessor,  to  oe  sold  by  the  latter,  the  rent  re-  himself:  Id.  An  action  was  brought  by  an 
tained  from  the  proceeds,  and  the  balance  paid  employee  in  a  saw-mill  against  his  employer, 
to  the  lessee.  In  the  following  year,  the  plain-  to  recover  damages  for  injuries  alleged  to  have 
tiff,  by  a  separate  lease,  let  to  Thing  certain  been  caused  by  defective  machinery.  The  de- 
other  sheep,  at  a  stated  annual  rental.  The  fendant  requested  the  court  to  instruct  the 
latter  lease  provided  that  the  lessee  should  not  jury  that  "  when  a  party  works  with  or  in  the 
remove  the  sheep  from  the  land,  and  that  the  vicinity  of  a  piece  of  machinery  insufiicient 
wool  arising  therefrom  should  be  marked  on  for  the  purpose  for  which  it  is  employed,  or 
the  land  in  the  name  of  the  lessor,  and  shipx>ed  for  any  reason  unsafe,  with  a  knowledge  or 
to  him  at  certain  places  as  the  lessee  misht  means  of  knowledge  of  its  condition,  he  takes 
elect  On  the  1st  of  November,  1881,  the  les-  the  risk  incident  to  the  employment  in  which 
see  was  indebted  to  the  lessor  on  account  of  he  is  thus  engaged,  and  cannot  maintain  bjl 
rent  in  a  large  amount.  At  that  time  he  had  action  for  injuries  sustained  arising  out  of  acoi- 
on  the  ranch,  ready  to  deliver  to  the  plaintiff  dents  resulting  from  such  defective  condition 
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of  the  machinery."  It  was  held  that  the  in-  hands.  The  boss  of  the  tool-room  was  merely 
Btruction  was  properly  refused,  as  it  failed  to  authorized  to  direct  the  manner  in  which  the 
include  as  one  of  the  conditions  upon  which  work  of  that  room  was  to  be  performed,  and 
the  plaintiff  could  not  maintain  the  action  that  had  no  power  to  employ  the  hands.  It  was 
he  knew  or  might  have  known  that  his  employ-  held  that  the  boss  of  the  tool-room  had  no  au- 
mei\t  involved  danger  to  himself:  Sanborn  v.  thorit^  to  direct  the  plaintiff  to  seok  employ- 
Madera  Flume  and  Trading  Co. ,  70  Id.  261 .  In  ment  m  the  boiler-room,  and  that  the  defendant 
such  an  action,  the  question  whether  the  plain-  was  not  liable  for  the  injury:  Fisk  v.  C.  P.  JR.  JR. 
tiff  was  negligent  or  not  is  one  of  fact  for  the  Co.,  72  Id.  38.  The  brakeman  and  conductor  on 
jury,  and  the  knowledge  of  the  plaintiff  of  the  a  railroad  train  are  fellow-servants:  Brown  v. 
defectiveness  of  the  machinery  is  only  one  of  Central  Pacific  B.  R.  Co,,  72  Id.  523.  So  are 
the  probative  facts  from  which  the  ultimate  a  train  dispatcher  and  a  material-man:  Mc- 
fact  of  negligence  must  be  determined:  Id.  Kune  v.  Col.  S.  R.  R,  Co.,  G6  Id.  302.  An 
On  the  trml,  a  witness  for  the  plaintiff  tes-  action  was  brought  to  recover  damages  for 
tified  in  rebuttal,  after  showmg  himself  personal  injuries.  The  plaintiff  was  an  em- 
qualified  as  an  expert,  that  at  the  time  of  ployee  in  a  mine  owned  by  the  defendants, 
the  accident  the  log  being  sawed  did  not  pinch  The  shaft  of  the  mine  was  divided  by  a  frame- 
the  saws,  and  that  the  machinery  was  bcinff  work  of  posts  into  two  compartments,  one  of 
operated  in  the  usual  manner.  It  was  held  which  was  provided  with  a  Isidder-way  for  the 
that  the  evidence  was  proper:  Id.  use  of  the  employees.  The  plaintiff,  while 
Iigury  by  fellow-servants.  —  A  master  ascending  the  ladder,  was  injured  by  a  timber 
is  not  liable  for  injuries  inflicted  on  one  ser-  which  had  been  negligently  thrown  by  a  fel- 
vant  by  the  negligence  of  another  servant  in  low-employee  into  the  shaft.  /  It  was  held 
the  same  common  employment,  unless  such  that  the  defendants  were  not  liable,  although 
injuries  are  traceable  to  the  personal  negli-  the  partition  between  the  compartments  may 
ffence  of  the  master.  This  rule  is  not  altered  have  been  defectively  constructed  or  insuffi- 
uy  the  fact  that  the  party  injured  is  a  child:  cient  in  other  particulars:  Kevem  v.  Providence 
Fkk  V.  Central  Padjic  R.  R.  Co.,  72  Cal.  38.  Gold  and  Silver  Mining  Co.,  70  Id.  392. 
But  if  the  injuries  inflicted  on  the  servant  are 

caused   by  the   combined  negligence  of  the  1971.    Kegligence  of  emplover.  —  It  is 
master  and  a  fellow-servant,   the  master  is  the  duty  of  the  owner  of  a  saw-mill  to  furnish 
liable  therefor:   Id.     Li  an  action  against  a  suitable  and  safe  machinery  for  the  use  of  his 
xailroad  company  to  recover  damages  for  neg-  employees,  and  he  cannot  oivest  himself  of  lia- 
ligently  causmg  the  death  of  one  of  its  em-  bility  for  injuries  to  an  employee,  caused  by 
ptoyees,  when  the  complaint  positively  alleges  defective  machinery,  by  intrusting  the  per- 
that  the  acts  and  omissions  complained  of  were  formance  of  that  duty  to  his  servants:  Safibom 
by  the  defendant^  it  cannot  be  presumed  that  v.  Madera  Flume  and  Trading  Company,  70 
they,  were  those  of  a  fellow-employee  of  the  Cal.  261.     An  action  was  brought  to  recover 
deceased:  Brown  v.  Central  Padfic  R.  JR.  Co.,  damages  for  the  death  of  a  conductor  on  one 
68  Id.  171.    The  foreman  of  a  gang  of  men  of  the  trains  of  the  defendant.     On  a  review 
to  whom  a  stevedore  delegates  the  entire  man-  of  the  evidence  it  was  held  that  the  brakeman 
a^ment  of  the  work  of  unloading  a  vessel,  and  conductor  were  guilty  of  negligence  con- 
with  full  discretion  to  control  and  supervise  it>  tributiuff  to  the  injury,  and  that  the  defendant 
is  not  a  fellow-servant  with  h\a  subordinate  was  not  liable:  Brown  v.  C,  P.  R.  B.  Co.,  72  Id. 
employees;  and  if,  in  the  performance  of  the  523.    A  laborer  on  the  track  of  a  railroad 
work,  death  or  injury  results  to  such  an  em-  while  acting  under  the  direction  of  a  foreman 
ployee  through  the  negligence  of  the  foreman,  is  not  guilty  of  contributory  negligence  in  re- 
the  stevedore  is  liable,  although  he  exercised  turning  from  his  place  of  work  on  a  hand-car, 
due  oace  in  the    selection  of    the    foreman:  although  at  a  later  hour  than  usual:  McKune 
Brown  v.  SenneU,  68  Id.  226.    But  the  fore-  v.  Caiybmia  SouHiem  R.  R.  Co.,  66  Id.  302. 
man  of  a  mine  and  a  miner  employed  to  work  A  railroad  company  is  liable  for  the  death  of 
under  his  directions  are  fellow-servants;  and  an  employee  caused  by  the  falling  of  a  bridge 
the  owner  of  the  mine  is  not  liable  for  injuries  negligently  constructed  and  maintained  by  the 
eaused  to  the  latter  through  the  negligence  of  comjMmy  as  a  part  of  its  road:  JRodgera  v.  Cen^ 
the  foreman,  unless  he  faUed  to  use  ordinary  trtUPadJie  R.  B.  Co.,  67  Id.  606.    If  the  fall- 
care  in  the  selection  of  the  foreman:  Stephens  ing  of  a  bridge  resulted  from  an  act  of  God, 
y.   Doe,  73  Id.   26.      The   plaintiff,   a  child  the  company  is  not  liable  unless  its  negligence 
twelve  years  of  age,  was  employed  by  the  was  a  contributing  cause  of  the  accident,  and 
foreman  of  the  defendant's  boiler-snop  to  work  in  order  to  charge  the  company  in  such  a  case, 
in  the  tool-room  connected  therewith,  and  was  it  must  be  euilty  of  negligence  amounting  to  a 
instructed  by  him  to  obey  Hie  boss  of  such  want  of  ordinary  care:  l£ 
room.    His  work  consisted  in  cleaning  tools^ 

putting  them  in  place,  givins  them  to  the  em-  1998.   Action  toforeclose  Hen  for  work 

ployees,  and  in  doing  errandB.    On  the  day  of  done  after  death  of  employer:  See  WeUhoff 

the  injury  in  question,  there  being  no  work  v.  Murray,  76  Cal.  508. 
for  him  in  the  tool-room,  he  was  told  by  the 

boss  to  ffo  into  the  adjoining  boiler-room  for  1999.  Performance. — It  havinff  been 
work.  This  he  did,  and  while  there  he  was  originally  agreed,  that  if  plaintiff  should  find 
directed  by  one  of  the  employees  of  that  room  work  elsewhere  he  should  have  the  right  to 
to  assist  in  the  working  of  a  dangerous  ma-  terminate  the  contract^  and  he  having  found 
ohina.  In  the  performance  of  this  work,  he  such  work  and  notified  defendant  of  the  termi- 
incurred  the  injury  sued  for.  The  foreman  of  nation,  and  defendant  having  measured  the 
the  boiler-shop  had  full  control  over  it,  and  work  and  promised  to  pay,  the  defendent  can- 
vas authorized  to  employ  and  discharge  the  not  object  that  the  contract  was  entire,  and 
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that  there  was  not  complete  performance:  Std-  Co,  v.  Porter^  73  Cal.  430;  see  Zeimer  v.  AnU- 

Uvcm  T.  OrasB  Valley  Q.  M.  dt  M.  Co,;  77  Cal.  telly  75  Id.  509;  Wibtm  v.  Siurgia,  71  Id.  22d. 
418. 

2101.     Negligence  —  Evidence.  ~  The 

2003.    Action  for  services — Dismis-  breakin£[  of  a  wheel  of  a  stage-coach  is  prima 

saL  —  An  action  was  brought  to  recover  the  facie  evidence  that  the  wheel  was  defective, 

reasonable  value  of  services  rendered  by  the  and  in  the  absence  of  evidence  showing  that  it 

plaintiff  to  the  defendant  on  certain  land  which  was  sound,  or  that  the  defect  was  latent,  and 

was  leased  by  the  latter.     The  defendant,  in  could   not  be  discovered  by  examination,  is 

his  cross-complaint,  alleged  that  the  plaintiff  sufficient  to  establish  the  negligence  of  the 

had  violated  the  contract  under  which  the  carrier,  and  its  liability  for  an  injury  to  a 

work  was  done,  by  reason  of  the  unskillful  passenger   occasioned    thereby:    Lawrence  ▼. 

manner  in  which  the  work  was  performed;  Oreen^lQ  Cal.  417.     In  an  action  to  recover 

that  he  was  compelled  to  surrender  his  lease  for  such  an  injury,   after  the  plaintiff   had 

to  his  landlord  by  reason  thereof,  and  sought  shown  that  the  accident  was  caused  by  the 

to  recover  the  damages  occasioned  thereby.    It  breaking  of  the  wheel,  the  burden  of  proof 

was  held  that  the  damages  were  not  a  direct  was  on  the  defendant  to  show  that  the  wheel 

consequence  of  the  plaintiff's  violation  of  the  was  not  defective,  or  if  so,  that  the  defect  did 

contract:  Hariman  v.  Bogers,  69  Cal.  643.    An  not  cause  the  accident:  Id.     A  stage-coach 

employee,  dismissed  by  his  employer  for  good  proprietor  is  liable  for.an  injury  to  a  passenger, 

cause,  is  not  entitled  to  any  compensation  for  caused  by  the  negligent  overturning  of  the 

services  rendered  since  the  last  day  upon  which  coach,  notwithstanding  the  passenger  contri- 

a  payment  became  due  to  him  under  the  con-  butcd  to  the  injury  by  his  own  rashness,  im- 

tract  of  employment:  Id.  prudence,  or  indiscretion  at  the  time  of  the 

accident,  if  he  did  only  what  a  person  of  ordi- 

2008.  Breach  of  contract — Action  to  nary  prudence  would  probably  have  done  im- 
recover  for.  — In  an  action  to  recover  .dam-  der  the  same  circumstances:  Id. 
ages  for  the  breach  of  a  contract  of  employ- 
ment, letters  written  by  the  plaintiff  between  2169.  Duty  of  carrier  as  to  accepting 
the  time  of  the  alleged  breach  and  the  com-  and  carrying.  —  Under  this  section,  a  com- 
mencement of  the  action,  tending  to  show  that  mon  carrier  of  goods  is  under  no  obligation  to 
he  then  claimed  nothing  as  due  him  from  the  accept  and  carry  all  personal  property  that 
defendant,  are  relevant  and  material:  Moore  v.  may  uo  offered.  Its  duty  is  confined  to  accopt- 
Campbell,  72  Cal.  251.  One  employed  to  do  ing  and  carrying  property  of  a  kind  that  it 
certain  work  for  a  specified  term  at  an  agreed  undertakes  or  is  accustomed  to  carry:  Pjister 
compensation  may  maintain  an  action  to  re-  v.  Central  Pacific  R.  R.  Co.^  70  Cal.  1G9.  In 
cover  the  reasonable  value  of  work  done  by  the  absence  of  a  usage  to  that  effect,  or  of  some 
him  in  pursuance  of  the  contract,  if  during  the  statute  requiring  them  so  to  do,  it  is  not  the 
term  the  employer  denies  his  rishts  under  the  duty  of  railroad  companies  to  furnish  facilities 
contract,  and  attempts  to  rescind  it:  Hartman  for  the  transportation  of  express  matter  to  all 
y.  Rogers,  69  Id.  643.  alike  who  demand  them:  Id. 

2012.  Implied  agreement  for  salary.  2181.  Ijuggage.— The  term  "luggage," 
—A  cashier  was  first  appointed  for  three  as  used  in  the  Civil  Code,  has  the  same  mean- 
months,  his  salary  being  fixed  by  a  verbal  ing  as  the  word  "baggage":  Pfisterv.  Central 
agreement  at  two  hundred  dollars  per  month.  Pacific  R.  R.  Co.,  70  Cal.  )69.  Under  this 
At  the  expiration  of  that  period  he  was  ap-  section,  monc^  belonging  to  a  passenger  on  a 
pointed  for  one  year,  and  thereafter  continued  railroad,  and  intended  for  trade,  business,  in- 
to act  for  several  years  under  annual  appoint-  vestment,  or  transportation,  and  not  for  the 
ments.  The  salary  was  never  fixed  uy  any  use  of  the  passenger  while  traveling,  is  not 
resolution  of  the  board  of  trustees,  and  during  luggage:  Id.  And  a  railroad  ticket  entitling 
a  portion  of  the  time  after  the  first  three  the  purchaser  to  transportation  in  the  first- 
months  he  drew  the  same  salary  as  originally  class  passenger-coaches  of  the  seller  between 
agreed  upon,  but  subsequently  drew  three  the  points  indicated  thereon  gives  him  a  right 
hundred  dollars  per  month.  The  amounts  so  to  have  his  luggage  —  not  exceeding  the  quan- 
drawn  were  charged  to  him  in  the  books  of  the  tity  specified  in  the  ticket  —  transported  at 
bank,  and  reported  to  the  board.  It  was  held  the  same  time  free  of  charge;  but  it  does  not 
that  these  facts  were  sufficient  to  establish  an  give  the  purchaser  a  right  to  travel  in  a  bag- 
implied  agreement  between  him  and  the  board  gage,  express,  or  freight  car,  or  to  transport, 
increasing  the  salary  to  three  hundred  dollars  either  in  his  own  charge  or  that  of  the  rail- 
per  month:  San  Joaquin  Valley  Bank  v.  Boura,  road,  any  merchandise  or  property  not  included 
65 Cal.  247.  in  the  term  "luggage":  Id.    Ihus  a  county 

treasurer  who  purchases  a  railroad  ticket  en- 

2026.  Iiienfor  general  balance — Bale'  titling  him  to  first-class  passenger  transporta- 
by  consignor  —  Notice  to  factor. — A  fac-  tion  has  no  right  to  carry  with  him  in  a 
tor  to  whom  soods  are  consigned  for  sale,  but  passenger  train  certain  money  which  ho  is  re- 
who  has  made  no  specific  advances  thereon,  quired  by  law  to  pay  over  to  the  state  treasurer 
does  not  acquire  a  lien  on  the  goods  for  a  gen-  at  the  place  of  destination,  although  the  rail- 
end  balance  due  him  from  the  consignor,  if  road  had  for  many  years  previously  acquiesced 
prior  to  the  shipment  the  consignor  has  sold  in  such  a  practice,  and  accepted  him  as  a  pas- 
the  goods,  and  the  factor  prior  to  receiving  senger  with  knowledge  that  he  had  the  money 

{>06se8sion  thereof  is  notified  of  the  sale  by  a  with  him:  Id.     Such  an  officer,  traveling  with 

titter  of  advice,  and  an  indorsement  on  the  money  which  he  is  obliged  by  law  to  pay  into 

bill  of  lading:  National  Bank  of  D.  O.  Mills  A  the  state  treasury,  is  not  a  public  messenger 
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within  the  meaning  of  the  act  of  April  4, 1864,  In  consideration  of  the  services  Tendered  by 

requiring  the  Central  Pacific  Railroad  to  carry  them,    the    defendant,   daring  plaintiff's  ab- 

snch  messengers  over  their  road  free  of  charge:  sence  from  the  state,  procured  from  tihe  client 

Id.  a  deed  to  himself  for  certain  valuable  lands. 

No  copartnership  existed  between  plaintiff  and 

2188.  Expulsion  of  passeixger.  — A  defenoant,  but  there  was  a  joinder  of  interests, 
passenger  who  is  forcibly  expelled  from  a  rail-  and  this  action  was  brought  to  compel  the  de- 
road  car  and  receives  an  injury  to  his  person  fendant  to  execute  to  plaintiff  a  deed  convey- 
is  not  required  to  exercise  the  highest  degree  ing  an  undivided  one  half  of  the  property.  It 
of  care  and  caution  to  avoid  the  consequences  was  held  that  a  trust  resulted  to  plaintiff,  and 
of  such  injury:  Bland  y.  8,  P.  B.  B.  Co.,  65  he  was  entitled  to  the  relief  demanded:  Bobarta 
Cal.  626.  V.  Halqf,  65  Id.  397. 

Parties  in  action  to  enforce  trust:  See 

2201.    Transshipment. — A  provision  in  Mc  Brown  v.   Dalton,  70  Cal.   89;    Oiibert  v. 

a  bill  of  lading  reserving  the  right  to  the  car-  Sleeper,  71  Id.  290 j  Broder  v.  Conhlin,  77  Id. 

rier  to  transship  at  an  intermediate  x)ort  is  not  330. 

binding  on  the  consignor  unless  he  expressed  Trust  where  property  is  obtained  by 

his  assent  thereto  by  signing  the  bill  of  lading:  ftaud:  See  Broder  v.  Conhlin,  77  Cal.  330. 

Sckroeder  v.  Sc/itoeizer  Lloyd  T.  V.  O.,  66  Cal.  Pleading  —  Complaint  —  Demurrer.  — 

294.  An  action  was  brought  to  establish  a  trusty 

laability  for  transportation   beyond  and  compel  a  conveyance  of  tho  trust  prop- 

the  terminus  of  its  road.  —  Where  a  rail-  erty.    The  court  below  sustiiined  a  demurrer 

road  company  contracts  to  convey  goods  over  to  the  complaint.     It  was  held  that  no  trust 

its  own  and  connecting  lines,  and  to  deliver  was  shown  oy  the  complaint,  and  that  the  de- 

them  at  their  destination,  at  a  place  beyond  murrer  was  properly  sustained:  Mound  City 

its  terminus,  within  a  certain  time,  it  is  Uable  L.  Jc  W.  A8a*n  v.  Slawon,  65  Cal.  425. 
to  the  shipper  for  losses  caused  by  delays  in 

transportation  over  the  connecting  roads:  Pe-  2234.    Mining    claim  —  Trustee    ob- 

rejra  v.  Central  Pacific  B.  B.  Co.,  66  Cal.  92.  taining    patent    in   his    own    name  — 

It  is  a  question  of  fact  for  the  jury,  whether  Equity  will  control  legal  title.  —  Where 

the  contract  between  the  company  and  the  a  trustee  of  a  mining  claim  procures  a  patent 

shipper  provided  for  transportation  over  con-  therefor  in  his  own  name,  a  court  of  equity 

nectmg  roads.    A  receipt  given  by  the  com-  will  control  the  operation  of  the  legal  title  so 

pany  to  the  shipper  is  not  conclusive  evidence  acquired  for  the  benefit  of  the  cestui  que  trust: 

of  the  terms  of  the  contract:  Id.  0' Conner  v.  Irvine,  74  Cal.  43&. 

2219.  Assignee  may  enforce  trust.  —  2235.  Purchase  by  trustee.  --  A  trus- 
An  assignee  of  a  cause  of  action  to  establish  tee  cannot  purchase  from  himself,  either  di- 
and  enforce  a  trust  is  the  real  party  in  inter-  rectly  or  indirectly.  If  he  attempts  to  do  so, 
est,  and  may  maintain  the  action  in  his  own  the  transaction  is  voidable  at  the  election  of 
name:  O^Conner  v.  Irvine,  74  Cal.  435.  An  ac-  the  cestui  que  trust:  Golaon  v.  Dunlap,  73  CaL 
tion  of  ejectment  by  a  ce^ftui  que  trust  against  157.  But  a  trustee  may  purchase  from  his 
the  trustee  to  recover  possession  of  the  trust  cestui  que  trust,  if  the  transaction  is  fair  in  all 
estate  is  not  a  bar  to  a  subsequent  action  respects:  Id.  As  a  general  rule  (subject  to 
against  him  to  establish  the  trust:  Id.  In  an  some  exceptions),  it  is  essential  to  the  fairness 
action  to  establish  and  enforce  a  trust  in  cer-  of  such  a  transaction  that  the  consideration 
tain  shares  of  corporate  stock,  when  the  evi-  should  be  adequate.  While  inadequacy  of 
dence  shows  that  a  third  person  has  an  interest  consideration  is  not  itself  the  ground  for  set- 
with  the  plaintiff  as  a  cestui  que  ti-ust  in  the  ting  the  sale  aside,  yet,  taken  by  itself,  it 
subject-matter  of  tho  action,  the  court  should  raises  a  presumption  of  unfairness  which,  un- 
order him  to  be  made  a  party,  although  the  less  rebutted,  renders  the  transaction  con- 
defendant  has  omitted  to  raise  any  objection  structively  fraudulent.  Section  2235  of  the 
of  defect  of  parties,  either  by  demurrer  or  an-  Civil  Code  does  not  change  this  rule:  Id.  It 
swer;  and  the  failure  of  the  court  so  to  do  is  is  not  necessary  that  the  highest  possible  price 
fatal  to  the  judgment:  Id.  should  be  obtained;  nor  is  a  subsequent  in- 
crease in  value  material.     The  fair  value  at 

2224.     Iiegal  title  to  land,  when  held  the  time  is  what  is  required:  Id.     Inadequacy 

in  trust:  See  Oiibert  v.  Sleeper,  71  Cal.  2d0;  of  consideration  is  one  of  the  facts  constituting 

McBrown    v.  Dalton,    70    Id.    89;     Ward  v.  the  fraud,  and  when  put  in  issue,   must  bo 

Matthews,  73  Id.  13;  Pico  v.  Warner,  73  Id.  found:  Id.     If  it  be  assumed  that  the  above 

17;  Barr  v.  O'Donnell,  76  Id.  409.    The  plain-  question  may  be  litigated  on  the  application 

tiff  and  defendant  were  employed  as  attorneys  tor  distribution,  yet,  if  not  so  litigated,   the 

at  law  in  certain  litigation,  for  which  they  decree  of  distribution  does  not  conclude  the 

were  to  be  paid  a  reasonable  compensation,  'question:  Id. 

2274.    Compensation  of  trustee. 

Sec.  2274.  Except  as  provided  in  section  one  thousand  seven  hundred  of 
the  Code  of  Civil  Procedure,  when  a  declaration  of  trust  is  silent  upon  the 
subject  of  compensation,  the  trustee  is  entitled  to  the  same  compensation  as 
an  executor.  If  it  specifies  the  amount  of  his  compensation,  he  is  entitled 
to  tho  amount  thus  specified,  and  no  more.     If  it  directs  that  he  shall  be 
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allowed  a  compensation,  but  does  not  specify  the  rate  or  amount,  he  is 
entitled  to  such  compensation  as  may  be  reasonable  under  the  circumstances. 
[Amendment  approved  March  19^  1889;  Statutes  and  Amendments  1889^  S3i; 
to  take  effect  immediately,^ 

Notes  of  Degisions  Applioable  to  Sections  2280-2952. 

2280.  Hevocation  and  cancellation  to  retain  possessioD  as  such  after  repndiating 
of  trust. — After  a  tmst  has  been  created  the  trust  and  claiming  adversely:  Schlemnqer 
and  accepted,  the  trustor  has  no  power  to  ▼.  Mallard,  70  Cal.  326.  A  court  of  equity 
revoke  it  without  the  consent  of  the  ueneficia-  will  substitute  new  trustees  to  manage  the 
ries,  unless  such  power  was  reserved  in  the  trust  property  when  its  safety  or  proper  ad- 
declaration  of  trust:  ^c/Zma;*  v.  if  cfr«7;ia;w»,  70  ministration  so  requires,  but  will  not  do  so 
Cal.  449.  Tlie  author  of  an  express  trust  which  if  bo  good  result  is  to  be  accomplished  there- 
does  not  provide  to  whom  tho  trust  property  by:  Id.  The  complaint,  after  setting  up  the 
shall  belong  upon  a  failure  or  termination  trust  and  all  the  facts  connected  with  it» 
thereof  may  convey  the  property  subject  to  the  alleged  that  the  defendant  had  violated  and 
trust;  and  the  grantee  will  acquire  all  the  repudiated  it,  had  used  the  trust  property  for 
rights  in  and  to  the  property  that  the  trustor  his  own  benefit,  and  that  he  was  an  unfit  per- 
had:  ScJilesainger  v.  Mallard,  70  Id.  326.  An  son  to  be  trustee.  Tho  court  found  these  al- 
action  was  brought  to  recover  the  possession  of  legations  to  be  true,  but  instead  of  substitute 
certain  land  originally  owned  by  one  Soto,  ing  a  new  trustee,  it  decreed  that  the  defendant 
The  plaintiffs  claim  to  have  derived  title  to  should  convey  the  land  to  the  plainti£fs,  and 
the  demanded  premises  after  the  death  of  provided  that  they  should  hold  the  lot  in 
Soto,  by  a  conveyance  from  the  trustee  and  which  the  bodies  were  buried,  subject  to  the 
cestui  que  trust  under  a  deed  of  trust  alleged  public  easement  as  a  place  of  burial  until  the 
to  have  been  executed  by  Soto,  and  empower-  bodies  were  removed  by  proper  authority.  It 
ing  the  trustee  and  beneficiary  to  convey  in  was  held  that  the  decree  was  proper:  Ia« 
case  of  his  death  pending  the  trust.     The 

answer  alleged  that  the  tmst  deed  was  never  2306.  Fraud  of  agent.  —  Where  the 
delivered  by  Soto  to  the  trustee,  but  merely  owners  of  stock  in  a  corporation  transfer  the 
deposited  with  him  for  safe-keeping,  with  the  apparent  ownership  thereof  to  another,  solely 
understanding  that  it  should  be  returned  for  for  the  purpose  of  enabling  him,  as  their  agent, 
cancellation  on  demand,  and  that  with  the  the  better  to  seU  the  property  of  the  corpora- 
consent  of  the  beneficiary  tho  deed  was  sur-  tion,  and  the  latter,  in  fraud  of  the  rights  of 
rendered  to  Soto,  and  canceled  by  the  de-  the  real  owners,  sells  the  corporate  property 
struction  thereof.  It  was  held  that  the  answer  for  a  larger  amount  than  that  for  which  he 
was  sufficient  to  constitute  an  equitable  de-  makes  a  return,  the  principals  may  maintain 
fenso:  Bui^ouglis  v.  DeCouis,  70  Cal.  301.  The  an  action  against  the  agent  for  the  return  of 
court  found  that  the  trust  deed  was  surrcn-  the  stock,  and  an  accounting  of  the  dividends 
dered  with  the  intention  and  agreement  that  received  by  him  thereon,  without  previously 
the  trust  therein  provided  for  should  cease,  making  a  demand  for  a  return,  or  tendering 
and  the  property  be  owned  by  Soto  as  if  the  the  amount  received  from  him:  Wooster  v. 
deed  had  never  been  made;  that  the  bene-  Nevills,  73  Cal.  58. 

ficiary,  with  full  knowledge  of  the  facts,  acqui-  Where  sale  of  real  estate  is  made  by 

esced  therein;  and  that  it  was  intended  that  a  agent  under  a  power  authorizing  him  to  sell 

proper  deed  should  bo  executed  r'>cpnveying  and  convey,  and  it  appears  upon  the  face  of 

the  property  to  Soto   and    terminating  the  the  deed  when  compared  with  the  power  that 

trust,  but  on  account  of  neglect  the  deed  was  he  has  complied  with  tho  requirements  of  the 

never  executed.     The  evidence  showed  that  latter,  the  le^al  title  will  pass  to  the  grantee, 

upon  the  redelivery  of  the  trust  deed,  it  was  and  remain  m  him  and  those  holding  under 

for  some  time  in  the  possession  of  the  bene-  him  until  set  aside  by  a  court  of  ctjuity,  not- 

ficiary,  who  was  the  wife  of  Soto;  that  during  withstanding  the  agent  may  have  violated  his 

his  lifetime  he  managed  and  possessed  the  duty  to  the  principal  by  fraudulent  practices 

Sroperty  as  his  own;  that  at  liis  death  he  wliich  do  not  appear  in  the  deed:  Frink  v.  Boe, 

evised  only  a  portion  of  it  to  her,  and  the  70  Cal.  290.    If,  on  the  contrary,  the  agent  acts 

residue  to  his  children;  that  she  was  appointed  without  and  in  excess  of  the  authority  con- 

and  acted  as  the  executrix  of  his  will,  de-  ferred  upon  him,  and  his  want  of  authority  is 

scrtbed  the  property  as  belonging  to  his  sop-  apparent  upon  the  face  of  the  record,  his  at- 

arate  estate,  submitted  to  a  division  of  it  as  tempted  action  is  void,  and  a  conveyance  un-. 

in  the  will  provided,  sold  her  interest  in  it  as  der  such  circumstances  is  not  simply  voidable, 

devised  to  her,  and  never  asserted  any  claim  but  absolutely  void,  and  advantage  may  be 

under  the  trust  deed  until  after  twenty-four  taken  of  it  in  whatever  court  or  proceeding  it 

years.  It  was  held  that  the  finding  was  within  may  be  proffered  as  a  basis  of  title:  Id. 
the  issues  and  sustained  by  the  evidence:  Id. 

And  further,  that  tho  evidence  was  sufficient  to  2307.    Authority  of  agent.  —  The  mere 

sustain  a  finding  that  the  beneficiary  elected  declaration  of  a  party  is  not  proof  that  he  is 

to  take  under  the  wUl,  and  not  under  tho  trust  the  agent  of  another:   People  v.  Dye,  75  CaL 

deed:  Id,  108.     Upon  an  issue  as  to  whether  one  of  the 

defendants  had  authority  to  execute  a  note  and 

2283.    Adverse  possession  —  Bemoval  mortgage  in  the  name  of  another  as  her  attor- 

of  trustee.  — A  tmstee  cannot  be  permitted^  ney  in  fact,  a  finding  that  the  note  and  mort- 
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gage  purported  to  be  executed  in  the  name  of  inform  his  principal  of  all  sales  and  convey- 

the  latter  by  the  former  as  her  attorney  in  ances  that  he  has  made  of  the  property  to 

fact,  and  that  he  assumed  to  be  authorized  to  which  his  agency  extends:  Dugfy.  i)uffy  71  CaL 

execute  the  note  and  mortgage,  is  not  a  suf-  513. 
ficient  finding  of  fact:  Hibemia  S.  ik  L,  8,  v. 

Moore,  68  Cal.  156.  2323.    Bale  of  property  when  mana- 

fitctured.  —  An  agent  authorized  to  sell  the 

2809.    Bvidence  to  show  interest  in  or  property  of  his  principal,  when  manufactured, 

enlarge  powers. — The  action  was  brought  has  no  authority  to  sell  before  it  is  manufao- 

to  recover  the  possession  of  certain  land  ongi-  tured:  Merriam  v.  De  Turk,  66  Cal.  649. 
ually  owned  by  one  Rising,  who  conveyed  it 

by  an  absolute  deed  to  one  Hodgdon.  At  the  2324.  Power  of  agent.  —  A  contract  in 
time  of  the  conveyance,  Hodgdon  executed  to  writing,  whereby  the  owuer  of  land  authorizes 
Rising  a  power  of  attorney  authorizing  him  to  real  estate  brokers  to  sell  and  receive  deposit 
sell  and  convey  the  land.  The  plaintm  claims  on  same  at  a  certain  price  per  acre,  does  not 
title  under  a  deed  executed  by  Rising,  as  the  authorize  them  to  execute  a  contract  to  con- 
attorney  in  fact  of  Hodsdon,  after  the  death  of  vey:  Armstrong  v.  LoioCy  76  Cal.  616. 
the  latter.     It  was  held  that  parol  evidence 

was  inadmissible  to  show  that  the  power  given  2330.    Declarations  of  agent.  —  In  an 

to  the  attorney  was  coupled  with  an  interest  action  for  the  specific  performance  of  a  parol 

in  the  leuid,  or  that  he  retained  an  interest  agreement,  entered  iuto  by  an  agent  on  behalf 

therein  after  the  execution  of  his    deed  to  of  his  principal,  declarations  by  such  agent  a 

Hodgdon:   Fririk  v.  Roe,  70  Cal.  296.     Parol  year  or  two  after  the  cousummation  of  the 

evidence  is  admissible  to  interpret  the  powers  agreement  with  respect  to  the  terms  thereof 

conferred  by  a  power  of  attorney,  but  not  for  are  inadmissible  against  his  principal:  Ciunie 

the  purpose  of  eularging  them  or  conferring  v.  Sacramento  Luniher  Co..  67  Cal.  313. 

others  not  enumerated:  Id.  laability  of  principal  to  third  person. 

—  Whero  one  in  charge  and  having  the  man- 

2310.    Disclosed  principal — Satiflca-  agement  of  water-works  purchases  a  pump  for 
tion.  —  Where  a  person,  purporting  to  act  as  use  in  such  works,  the  owners  of  the  water- 
agent  for  a  disclosed  prmcipal,  but  without  works  are  liable  for  the  price:  Oosa  v.  Helbtng, 
any  authorization  from  him,  deposits  money  of  77  CaL  190. 
the  principal  in  bank,  and  receives  certificates 

of  deposit  therefor  payable  on  the  order  of  the  2332.    Authority  of  architect — Notice 

principal,  the  latter  upon  learning  of  the  trans-  to  agent.  —  An  architect  whose  authority  is 

action  may  ratify  the  same,  and  maintain  an  to  see  that  the  building  is  properly  constructed, 

action  against  the  bank  on  the  certificates;  and  and  as  the  work  progresses  to  sign  certificates 

the  facts  that  the  agent,  at  the  time  of  receiv-  that  it  is  properly  done,  and  to  decide  disputes 

ing  the   certificates,   indicated  in  a    private  as  to  the  drawings  and  specifications,  is  not 

memorandum-book  of  the  bank  that  the  cer-  authorized  to  receive  notice  of  an  assignment 

tificates  should  be  paid  upon  being  indorsed  in  of  the  payments  accruing  on  tlio  contract  for 

the  name  of  the  principal  by  him  as  agent,  and  the  erection  of  the  building  so  as  to  charge  the 

that  the  bank  had  paid  the  same  to  him  upon  owner  with  notice  thereof:  Renton  v.  Monnier, 

such  indorsement,  and  regained  possession  of  77  Cal.  449. 
the  certificates,  will  not  relieve  the  bank  from 

liability  thereon  to  the  principal:  Honig  v.  Pa-  2384.  Power  to  sell.  —  Notice  by 
cific  Bank,  73  Cal.  464.  In  an  action  on  sUch  purchaser.  —  An  agent  authorized  to  sell  and 
certificates,  the  principal  is  prima  facie  entitled  convey  the  property  of  his  principal  cannot,  as 
to  recover  their  face  value,  upon  proving  their  against  the  principal,  convey  it  in  trust  for  the 
execution  and  delivery,  and  that  they  had  not  payment  oi  his  own  debts  to  one  who  has 
been  paid  to  him;  and  the  burden  of  proving  notice  of  the  terms  of  the  agency:  Frink  v. 
that  a  less  amount  of  the  principal's  money  Roe,  70  Cal.  296.  And  a  power  of  attorney  to 
was  received  by  the  bank  is  on  the  defendant:  sell  and  convey  real  estate,  if  duly  recorded. 
Id.  Where  a  deposit  in  bank  is  made  by  a  per-  is  notice  to  subsequent  purchasers  dealing 
son  purporting  to  act  as  agent  for  a  disclosed  with  the  agent,  in  relation  to  the  property,  of 
principal,  the  bank  cannot  assume  that  the  the  terms  of  the  agency:  Id. 
named  principal  is  a  fictitious  person,  and  if  it  Ostensible  agency.  —  Where  a  person  is 
does  so,  it  will  be  at  its  peril:  Id.  A  maker  of  the  agent  of  another  in  the  commencement  of 
a  note  who  in  good  faith  makes  payments  to  a  transaction,  and  such  other  is  charecable 
one  whom  he  has  reason  to  believe  is  the  au-  with  knowledge  that  the  first  is  continuing  to 
thorizcd  agent  of  the  holder,  and  whose  acts  act  in  the  matter  in  some  way,  the  inference 
in  receiving  such  payments  the  holder  has  which  he  ought  to  draw  is,  that  the  person  as- 
learned  and  not  repudiated,  cannot  be  held  for  suming  to  act  as  agent  is  continuing  to  act  in 
the  money  so  paid  to  the  agent:  Qvinny,  DreS'  the  same  capacity  in  which  he  commenced, 
bach,  75  Id.  159.  and   it   is  negligence  not    to   repudiate  the 

agency:  Qmnn  v.  Dreshack,  75  Cal.  159.  Where 

2316.    I<oan  by  agent  — Action  tore-  the  holder  of  a  note,  residing  at  a  different 

cover.  —  An  agent  who  loans  the  money  of  his  place  from  the  maker,  employs  an  attorney  at 

Erincipal  in  the  name  of  the  principal  cannot  law,  who  resides  in  the  same  place  as  the 

imsclf  sue  to  recover  it  back:  CJdn  Kern.  You  maker,  to  collect  the  note,  and  an  arrange- 

V.  Ah  Joan,  75  Cal.  124.  mcnt  is  effected  by  the  attorney  by  which  a 

new  note  is  given  for  a  larger  amount,  which 

2320.    Duty  to  inform  principal.  —  An  note  is  deposited  in  a  bank  at  the  residence  of 

attorney  in  fact  to  sell  real  estate  is  bound  to  '  the  holder,  and  the  maker  in  good  faith  pays 
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most  of  the  interest  and  a  part  of  the  principal  blank  to  another,  with  power  to  manage,  trans- 

to  the  attorney,  who  forwards  the  same  to  the  fer,  or  dispose  of  it,  under  an  agreement  where* 

bank,  which  credits  them  upon  the  note,  and  by  its  proceeds  are  to  be  equally  divided  between 

the  last  payment  of  the  principal  is  embezzled  them,  the  transferee  is  a  mere  agent  for  collec- 

by  the  attorney,  he  must  be  taken  to  be  the  tion,  and  a  release  of  the  note  subsequently 

ostensible  agent  of  the  owner  of  the  note,  and  executed  by  the  owner  to  the  payee  is  a  de- 

the  loss  must  fall  upon  the  latter:  Id.  fense  to  an  action  against  him  by  the  agent: 

Flanagan  v.  Brown,  70  Cal.  254.  In  such  a  case, 
2343.  Personal  liability  of  agent.  —  the  power  of  the  agent  is  not  coupled  with  an 
A  party  who  contracts  for  the  purchase  of  interest  within  the  meaning  of  this  section, 
personal'  property  cannot  excuse  himself  from  and  may  be  revoked  by  the  principal,  notwith- 
uability  upon  ihe  ground  that  he  was  the  standing  the  contract  of  agency  was  founded 
agent  of  another,  unless  le  disclosed  the  name  upon  a  valuable  consideration:  Id. 
of  his  principal  at  the  time  of  making  the  con- 
tract, and  declared  that  he  acted  in  his  behalf:  2395.  What  constitutes  partnership. 
Murphy  v.  Bdmrich,  66  Cal.  69.  — TheplaintiflF  and  defendant  purchased  cer- 
tain lands  jointly  for  the  purpose  of  farming 

2355.  Termination  of  agency.  — The  and  eventually  selling  the  same.  Some  time 
authority  of  an  agent  to  bind  his  principal  by  after  such  purchase  the  parties  entered  into  an 
contracts  made  in  his  name  is  terminated  by  agreement  by  which  the  plaintiff  was  to  con- 
the  death  of  the  principal:  Lovorit  v.  Saiz,  75  duct  the  farming  operations,  and  the  defend- 
Cal.  349.  ant  to  attend  to  shipping  and  selling  the  pro- 
Trust. — A  person  assuming  to  be  the  agent  duce,  the  parties  to  share  expenses  equally, 

of  another,  who  receives  property  or  benefits  and  after  paying  a  reasonable  compensation  to 
accruing  by  reason  of  such  assumed  agency,  the  plaintiff  for  his  services  and  the  use  of  his 
which  property  belongs  to  the  estate  of  the  teams  and  tools,  to  divide  the  net  proceeds 
principal  for  whom  he  assumes  to  act,  may  equally  between  them.  It  was  held  that  these 
be  treated'  as  a  trustee,  and  is  liable  as  such  facts  constituted  a  partnership  between  the 
to  the  estate  of  his  assumed  principal:  LowrU  parties  with  respect  to  the  lands  and  the  farm- 
V.  Satz,  75  Cal.  349.  Where  a  principal,  mg  of  the  same:  FisJier  v.  Sioeei,  67  Cal.  228. 
for  a  valuable  consideration,  agrees  not  to  The  purchase  of  the  share  of  a  deceased  part- 
revoke  an  agency  for  a  reasonable  time,  ner  does  not  of  itself  create  a  new  partnership 
and  in  view  of  the  circumstances  and  na-  between  the  purchaser  and  the  surviving  part- 
ture  of  the  contract  a  reasonable  time  can  ner:  Noonan  v.  Nunan,  76  Id.  44. 
be  ascertained,  he  has  no  legal  right  to  re- 
voke it  during  such  time.  If  he  does  so,  and  2396.  Partnership  in  use  of  ship.  -- 
the  agent  is  thereby  deprived  of  authority  fur-  An  agreement  between  part  owners  of  a  ship 
ther  to  act  as  such,  the  principal  is  liable  in  to  use  it  in  a  joint  enterprise,  and  share  the 
damages  by  reason  of  the  breach  of  his  promise  profit  and  loss  in  certain  proportions,  creates 
not  to  recall  the  agency:  Parke  v.  Fraiik,  75  a  partnership  in  the  use  of  the  ship,  as  distin- 
Id.  364.  The  measure  of  damages  for  the  guished  from  the  ship  itself:  Hendy  v.  March, 
breach  of  such  a  contract  is  the  amount  of  the  75  Cal.  566. 
direct  or  approximate  damages  sustained  by 

the  agent  by  reason  of  the  principal's  depriv-  2401.    Firm  property. — ^Wien  one  enter- 
ing him  of  the  benefits  of  the  agency:  Id.  ing  a  partnership  puts  in  an  invention  as  a 

part  of  the  capital  stock,  a  patent  obtained 

2356.  Power  of  attorney  coupled  with  thereon  during  the  existence  of  the  partner- 
an  interest.  —  A  power  of  attorney,  although  ship  becomes  partnership  property  without  a 
expressly  stipulated  to  be  irrevocable,  may  Be  written  assignment  of  an  interest  from  the 
revoked  at  the  will  of  the  principal,  if  the  patentee  to  his  partner:  Hill  v.  Miller,  decided 
agent  has  no  interest  in  its  execution,  and  January  25,  1889. 

there  is  no  valid  consideration  therefor:  Frtnk 

V.  Roe,  70  Cal.  296.  Where  a  power  of  at-  2402.  Bight  of  possession— Dissolu- 
torney  is  civen  for  a  valuable  consideration,  tion.  — Partners  or  tenants  in  common  are 
or  is  coupled  with  an  interest,  or  is  part  of  a  equally  entitled  to  the  possession  of  the  part- 
security  for  the  payment  of  money  or  the  nership  or  common  property.  This  equality 
performance  of  some  other  lavrful  act,  it  is  ir-  of  right  continues  after  a  dissolution  of  the 
revocable,  whether  so  expressed  upon  its  face  partnership:  Morganstem  v.  Thrift,  66  CaL 
or  not:  Id.  The  death  of  a  principal  revokes  577. 
a  power  of  attorney,  except  where  the  power 

is  coupled  with  an  interest  in  the  thing  actu-  2405.    Priority  of  firm  creditors  how 

idly  vested  in  the  agent:  Id.    To  constitute  a  enforced.  —  The  priority  which  a  creditor  of 

power  coupled  with  an  interest,  the  interest  a  firm  has  over  a  creditor  of  an  individual 

must  be  in  the  subject-matter  over  or  concern-  partner  is  a  right  in  equity,  and  must  be  main- 

ing  which  the  power  is  to  be  exercised;  an  in-  tained   by    appropriate   proceedings:    OoHen 

terest  in  that  which  is  to  be  produced  by  the  State  and  Mine's*  Iron  Works  v.  Davidson,  73 

exercise  of  the  power  is  not  sufficient:  Id.    An  Cal.  389. 
agent  to  sell  real  property  has  not  a  power 

coupled  with  an  interest,  unless  the  instru-  2406.    Firm  realty. — A  finding  that  cer- 

ment  containing  the  power  gives  him  such  an  tain  real    estate  standing   in  the  individual 

interest  or  estate  in  the  land  as  will  entitle  names  of  the  partners  is  partnership  property 

him  to  execute  tlio  power  in  his  own  name:  Id,  is  warranted  by  the  evidence,  when  it  appears 

Agent  for  collection. — Where  the  owner  that  the  property  was  purchaaed  and  used  for 

of  a  promissory  note  delivers  it  indorsed  in  the  benefit  of  the  firm  in  its  business,  was 
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paid  for  out  of  the  firm  assets,  and  was  assessed  Fisher  ▼.  Sweet,  67  Id.  228.    Where  an  action 

to  it:  Roberts  v.  Bldred,  73  CaL  394.  is  between  one  member  of  a  partnership  and  a 

purchaser  of  the  interest  of  the  other  partner 

2411.  Iiegal  title  acquired  by  part-  at  an  execution  sale,  the  partner  whose  mterest 
ner  —  Trust.  —  A  member  of  a  partnership  has  been  sold  is  a  necessary  and  indis^nsable 

'  *     '"     '                 "    '     '  ^ "  to  the  action,  notwithstanding  it  is  al- 
and proved  that  he  is  out  of  the  state, 
whereabouts  is  unknown:  Wright  v. 

title  to  the  land' from  the  state,' does  not  hold  JVartl,  65  Id.  525.     Contribution  after  diaao- 

the  same  in  trust  for  his  copartners  by  reason  lution:  See  Sears  y.  Starhird^  75  Id.  91. 

of  the  fact  that  certain  improvements  had  been  Statute    of    limitatioiis.  —  A   court    of 

erected  on  the  land  with  partnership  funds  equity,   on  account  of  the  staleness  of   the 

and  for  partnership  purposes:  Burgess  v.  Rice^  claim,  will  not  entertain  an  action  for  an  ae- 

74  CaL  590.  counting  of  the  affairs  of  a  partnership,  which 

is  brought  by  the  personal  representative  of 

2412.  Accounting.  <— In  an  action  of  one  partner,  twenty-five  years  after  his  death, 
accounting  between  partners,  it  is  the  daty  of  against  the  personal  representative  of  the 
the  court  to  make  a  complete  settlement,  ol-  other,  when  the  complaint  fails  to  account  for 
though  it  includes  items  accruing  after  the  the  delay  by  showing  that  the  heirs  of  the  for- 
commencement  of  the  action:  Rwerts  v.  Elr  mer  partner  had  no  knowledge  of  their  rights, 
dred,  73  Cal.  394;  but  where  a  partial  set-  or  that  there  was  some  impediment  to  a  prior 
tlement  has  already  been  made  between  the  action  by  them:  Bell  v.  Hudson,  73  Cal.  285. 
partners,  the  accounting  should  be  limited  to  In  such  an  action,  an  allegation  in  the  com- 
the  unsettled  portion  ox  the  partnership  busi-  plaint  that  a  portion  of  the  partnership  assets 
ness:  Stretch  v.  Talmadje,  65  Id.  510.  A  part-  consists  of  r^  estate,  "  which  was  acquired 
ner  cannot  maintain  an  action  at  law  against  and  at  all  times  has  stood  in  the  name  of  the 
his  copartner  to  recover  his  proportion  of  the  partners,"  in  connection  with  other  aUega- 
partnership  proceeds  until  the  accounts  of  tions,  was  held  not  to  make  the  action  one 
the  firm  have  been  settled:  Id.;  see  Bull  v.  for  partition,  ejectment,  or  mesne  profits:  Id. 
Coe,  77  Id.  54;  but  it  is  not  necessary  that  a  Where,  in  an  action  for  an  accounting  and  dis- 
surviving  partner  should  have  completed  the  solution  of  a  partnership,  the  judgment  pro- 
liquidation  of  the  partnership  affairs  before  an  vides  that  the  partnership  property  be  sold, 
action  for  an  accounting  can  l^e  maintained  and  the  proceeds  applied  to  the  payment  of  an 
against  him  by  the  personal  representative  of  indebtedness  due  to  one  partner,  and  that  a 
the  deceased  partner:  Walsh  v.  McKeen,  75  Id.  personal  judgment  for  the  balance,  if  any,  be 
619.  In  an  action  for  an  accounting  between  entered  against  certain  other  partners,  the 
a  surviving  partner  and  the  administratrix  of  statute  of  limitations  does  not  commence  to 
a  deceased  partner,  the  former  is  entitled  to  an  run  in  favor  of  the  latter  until  such  balance 
allowance  for  sums  drawn  by  the  deceased  has  been  ascertained  and  judgment  rendered 
from  the  partnership  during  his  lifetime,  not-  therefor.  Until  that  is  done,  the  judgment  is 
withstanding  the  claim  has  not  been  presented  not  final:  WJdle  v.  Conway,  66  Id.  383. 

to  the  admrnistratriz  for  allowance  and  ap- 
proval: Manuel  v.  Escolle,  65  Id.  110.  A  sur-  52429.  ^  Individual  debt  of  partner — 
viving  partner  cannot  maintain  an  action  Assumption  of  by  Ann.  — Where  a  partner- 
against  the  personal  representative  of  his  de-  ship  agreement  provides  that  an  existing  in- 
ceased  partner  for  an  accounting  of  the  part-  dividual  debt  of  one  of  the  partners  shall  be 
nership  affairs:  McKay  v,  «/oy,  70  Id.  581.  The  assumed  and  paid  by  the  firm,  either  of  the 
relief  awarded  to  a  plaintiff  must  bo  consistent  partners  has  authority  to  execute  the  note  of 
with  the  case  made  by  his  complaint.     In  an  the  firm  to  secure  the  payment  of  such  indebt- 

Suitable  action  to  reopen  a  settlement  and  edness:  Randall  y.  Hunter,  66  Cal.  512. 
le  between  partners,  and  to  obtain  an  ac-  Action  by  firm.  —  In  an  action  to  enforce 
counting  of  partnership  affairs,  on  the  ground  a  promissory  note  executed  to  the  plaintiffs  as 
of  fraud  alleged  to  have  been  practiced  by  the  a  copartnership,  neither  the  makers  of  the 
defendant,  the  court,  if  it  finds  for  the  plain-  note  nor  their  personal  representatives  can  dis- 
tiff^  should  set  aside  the  sale  and  settlement,  pute  the  firm  relationship:  Wise  v.  Williams, 
and  take  an  accounting.  Without  this  it  can-  72  Cal.  544.  In  an  action  by  a  partnership,  a 
not  render  judgment  against  the  defendant  for  showing  in  the  caption  of  the  complaint  that 
a  specific  sum:  Black  v.  Merrill,  65  Id.  90.  the  plaintiffs  are  partners  is  not  indispensable, 
Where  the  complaint  alleges  and  the  answer  if  in  the  body  of  the  complaint  it  be  specifi- 
denies  the  partnership  to  be  in  existence  at  the  cally  averred  that  the  plaintiffs  are  in  fact 
commencement  of  the  action,  a  finding  on  the  partners,  and  it  appear  from  the  facts  alleged 
issue  so  raised,  to  the  effect  that  the  partner-  that  the  obligation  sued  on  was  created  in  fa- 
ship  was  dissolved  and  the  partnership  assets  vor  of  the  partnership:  Id.  In  an  action  by 
divided  by  mutual  consent  before  the  com-  W.  and  R.,  as  partners  on  a  note  alleged  to 
mencement  of  the  action,  although  not  a  find-  have  been  executed  to  them,  where  the  note 
ing  in  the  exact  language  of  the  pleading,  is  appears  to  have  been  executed  to  them  in- 
sufficient to  sustain  a  judgment  in  favor  of  the  dividually,  it  is  error  to  render  judgment 
defendant:  Hart  y.  Finigan,  71  Id.  578.  If  thereon  in  favor  of  W.  individually:  Wwtreith 
the  plaintiff  offers  evidence  tending  to  show  v.  Johnson,  decided  February  20,  1889. 
that  the  defendant  has  received  moneys  grow- 
ing out  of  their  adventures,  whether  as  joint  2430.  Sale  by  one  partner.  —  One 
owners  or  as  copartners,  the  defendant  will  be  partner  cannot  by  a  sale  of  his  interest  in  the 
entitled  to  show  that  such  moneys  have  been  partnership  property  deprive  his  copartner  of 
disbursed  in  the  due  course  of  the  business:  the  right  ot  possession  thereto:  Myers  v.  Jfotcl- 
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Urn,  71  CaL  498.    One  partner  in  a  water  right  Assignment  for  benefit  of  creditors.— 

acquired  by  appropriation  cannot  convey  the  An  assignment  by  copartners  for  the  benefit  of 

interest  therein  of  his  copartner:  Henderson  their  creditors  of  the  entire  firm  assets,  except 

▼.  KicholaSf  67  Id.  152.     A  stallion  owned  by  property  exempt  from  execution,  operates  as  a 

partners  engaged  in  the  business  of  stock-rais-  dissolution  of  the  partnership;  and  the  subse- 

ing,  and  kept  for  breeding  purposes,  is  not  quent  delivery  by  the  assignees  to  the  assignors 

merchandise  within  the  meaning  of  this  section,  of  such  portions  of  the  exempt  property  as  was 

preventing  one  partner  from  disposing  of  the  respectively  owned  by  them  and  used  in  the 

whole  of  tne  partnership  property  at  once,  un-  business  of  the  firm  does  not  revive  or  continue 

less  it  consists  entirely  of  merchandise:  Myers  the  partnership:   Wells  v.  ElliSf  68  Cal.  243. 

▼.  Moulton,  71  Id.  498.  Surviving  partner— Conveyance  by.— 

Selease  by  one  partner. — In  an  action  A  surviving  partner  cannot  convey  by  deed 

by  a  paptner  to  enforce  a  partnership  demand,  the  title  of  a  deceased  partner  to  his  interest 

the  defense  of  a  release  of  the  demand,  given  in  lands  belonging  to  the  partnership:  McNiel 

by  another  partner,  although  not  pleaded  in  v.  First  Con.  Soe  ,  66  Cal.  105. 

the  answer,  may  be  taken  advantage  of  by  the  Statute  of  limitations.  —  The  statute  of 

defendant,  when  the  complaint  contained  aver-  limitations  does  not  run    between    partners 

ments    in  reference  to  the  release,  and  the  until  the  accounts  are  settled  and  a  balance 

plainti£f  himself  proved  the  partnership  and  agreed  upon:  Hendy  v.  March,  75  Cal.  506. 

mtroduced  the  release  in  evidence:  Ifavm  v.  Attorneys     at     law  —  Dissolution  — 

Seventy-six  Land  and  Water  Company,  74  Id.  Agreement  to  wind  up  business.  —  Upon 

418.  the  dissolution  of  a  partnership  between  attor- 

Bona  fide  purchaser.  —  One  who  acquires  neys  at  law,  an  agreement  by  one  of  the  part- 

ihe  legal  title  to  the  interest  of  a  decedent  in  ners  to  wind  up  the  business  of  the  firm,  and 

laud  which  had  been  partnership  property  of  to  pay  to  the  other  his  share  of  the  fees  col- 

the  decedent  and  another  takes  it  free  from  lected,  is  not  without  consideration  or  void: 

all  trusts  or  equities  in  favor  of  the  surviving  Osment  v.   McElrath,  68  Cal.  466.     Such  an 

partner,  of  which  the  purchaser  had  no  notice  agreement  is  not  within  the  statute  of  frauds, 

at  the  time  of  his  purchase:  McNiel  v.  First  Con.  although  at  the  time  it  was  made  the  partner 

Soc.,  66  Cal.  105.    So,  also,  where  a  partnership  did  not  expect  that  all  the  business  would  be 

is  formed  for  the  purpose  of  dealing  in  cattle,  wound  up  within  a  year:  Id.     And  after  the 

and  one  partner  sells  the  whole  property  of  dissolution  each  partner  is  entitled  to  share  in 

the  firm  in  fraud  of  the  rights  of  his  copartner,  the  fees  collected  for  the  unfinished  business 

a  purchaser  in  good  faith  does  not  become  a  of  the  firm:  Id. 
t^iant  in  common  with  the  other  partner,  but 

acquires  title  to  the  whole  property:  CrilesY,  2462.  Either  partner  may  compromise 

Wilkinson^  65  Id.  559.  or  release.  —  Where  the  liquidation  of  the 

afifairs  of  a  general  partnership,  after  its  dissolu- 

2449.  Ownership  of  partnership  busi-  tion,  is  not  committed  to  any  one  partner  by 
ness.  —  A  notice  published  in  a  newspaper  of  consent,  either  of  the  partners  has  authority  to 
the  dissolution  of  a  firm,  and  of  the  contin-  act  in  liquidation,  and  may  compromise  or  re- 
nance  of  the  business  by  one  of  the  partners,  is  lease  a  debt  due  to  the  firm,-  whether  the  part- 
admissible  in  evidence  to  show  who  conducted  nership  debtor  has  notice  of  the  dissolution  or 
the  business  after  the  dissolution,  and  in  not:  haum  y.  Seventy-six  Land  and  Water  Co., 
whose  possession  the  firm  property  remained:  74  Cal.  418. 

Kelly  V.  Murpfiy,  70  Cal.  560.     To  show  that 

a  particular  business  was  conducted  by  a  de-  2468.  Filing  certificate.  —  An  attorney 
ceased  person  ostensibly  for  himself  and  in  his  in  fact,  having  a  general  power  to  commence 
name,  and  not  for  or  in  the  name  of  another,  and  prosecute  suits,  and  to  execute  and  ac- 
evidence  that  the  goods  used  in  the  business  knowledge  all  instruments,  and  to  do  any 
were  sold  to  him  in  his  own  name  and  charged  other  matter  or  thing  appertaining  or  belong- 
to  him  individually,  is  admissible:  Id.  ing  to  the  principal,  has  authority  to  sign  and 
Sale  of  partnership  interest  —  As-  acknowledge,  in  the  name  of  his  principal,  the 
sumption  of  £rm  contracts:  See  Smith  v.  certificate  of  copartnership  required  to  be  filed 
MiUard,  77  Cal.  440.  by  sections  2406,  2467,  and  2468  of  the  Civil 

dode,  before  the  partners  can  maintain  anjr  ao- 

2450.  Dissolution  by  wrongful  act  of  tion  on  a  partnership  demand.  And  this  is  so, 
partner.  —  A  member  of  a  partnership  has  a  although  the  power  of  attorney  was  given  prior 
right  to  elect  to  treat  the  partnership  dissolved  to  the  enactment  of  such  sections:  Qoldtreey, 
by  reason  of  the  wrongful  acts  of  his  copartner,  Swiiiford,  74  Cal.  586.  In  an  action  by  part- 
when  the  latter,  without  his  knowledge  or  ners  doing  business  under  a  fictitious  name, 
consent,  secretly  disposes  of  the  good-wiU  of  upon  a  contract  made  or  a  transaction  had  in 
the  business  and  the  greater  part  of  the  firm  their  partnership  name,  the  complaint,  if  suffi- 
assets,  and  removes  with  tlie  balance  to  cient  in  othgr  respects,  does  not  fail  to  state  a 
another  state,  where  he  engages  in  business  cause  of  action  merely  because  it  contains  no 
for  himself.  After  such  dissolution,  one  who  averment  that  a  certificate  of  partnership  had 
sells  goods  on  credit  to  the  latter,  reljriug  en-  been  filed  by  the  plaintiffs,  as  required  by  sec- 
tirely  upon  his  individual  responsibility,  and  tion  2466.     Th6  objection  that  no  such  certifi- 


creditor  of  the  latter  any  priority  over  the  pear  upon  the  face  of  the  complaint,  or  by  an- 
similar  rights  of  the  former  partner:  Strong  v.  swer  if  they  do  not;  otherwise,  the  objection  is 
Stapp,  74  Cal.  280.  waived:  P/iillips  v.  Goldlree,  74  Id.  151.    Where 
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the  title  of  an  action  designates  the  plaintiffs  ^  2578.     Bepresentations    in    applica- 

as  partners  doing  business  under  a  fictitious  tion.  —  An  action  was  brought  on  a  are  in* 

name,  but  it  does  not  appear,  either  by  the  surance  policy  to  recover  the  amount  of  an 

complaint  or  answer,  that  the  cause  of  action  alleged  loss.     The  complaint  averred  that  the 

of  the  plaintiffs  is  upon  or  on  account  of  any  policy  was  issued  on  an  application  made  and 

contract  made  or  transaction  had  by  them  in  signed  by  the  plaintiff,  which  contained  certain 

their  partnership  name,  an  allegation  in  the  material  representations  as  to  the  manner  in 

answer  that  the  plaintiffs  had  not  complied  which  the  ouilding  was  occupied.     On  the 

with  the  law  requiring  the  filing  and  publiiih-  trial,  the  plaintiff,  against  the  objections  of 

ing  of  a  notice  of  the  partnership  is  immaterial,  the  defendant,  testified  that  he  did  not  know 

and  no  finding  thereon  is  necessary:  Lee  v.  what    representations    the    application    con- 

OrTt  70  Cal.  398.     The  plaintiffs  were  partners  taincd.     It  was  held  that  the  evidence  waa 

doing  business  under  a  designation  which  did  inadmissible  under  the  complaint:   Menk  v. 

not  show  the  names  of  the  partners.     This  fact  Commercial  Insurance  Co.  qf  CcUifortda^  70  CSaL 

appearing  on  the  face  of  the  complaint,  it  was  585. 
alleged  that  the  plaintiffs  had  filed  a  certificate 

as  required  by  this  section.    The  complaint  2579.      Overvaluation:  See   WheaUm  ▼. 

counted  upon  a  contract  made  by  them  in  their  North  British  M.  I.  Co.,  76  Cal.  415. 

partnership  name.    The  allegation  as  to  the  Misrepresentations  —  Effect  ol^  where 

nling  of  the  certificate  was  denied  by  the  an-  agent  had  knowledge:  See  Metik  v.  Home 

swer,  and  the  certificate  given  in  evidence  did  M,  L  Co,,  76  Cal.  60. 
not  comply  with  the  statute.     It  was  held  that 

the  allegation  was  essential  to  the  sufiiciency  2587.  Incorrect  statement  as  to 
of  the  complaint,  and  that  the  ])laintiffs  could  ownership:  See  McCormich  v.  Springfield  F, 
not  recover  without  proving  it:  Sweeney  v.  A  M,  Ins.  Co.,  66  Cal.  361. 
Stanfoi-d,  67  Id.  635.  If  the  facts  alleged  in  Description. — In  a  policy  of  fire  insnr- 
the  complaint  do  not  bring  the  case  within  the  ance,  a  portion  of  the  description  which  is 
provisions  of  the  statute  requiring  a  certificate,  false  will  be  disregarded,  where  enough  re- 
the  failure  to  file  it  is  only  available  by  setting  mains  to  identify  the  property:  Hatch  v.  New 
it  up  in  the  answer  as  a  defense  to  the  action.  Zealand  Ins.  Co.,  67  Cal.  122.  Where  the 
The  effect  of  failing  to  file  a  certificate  when  re-  application,  in  describing  the  property,  in- 
quired is  merely  to  abate  the  action.  After  eluded  the  cellar  under  the  building,  but 
complying  with  the  statute,  a  new  action  may  in  the  policy  itself  the  cellar  was  omitted, 
be  brought:  Id.  The  sections  of  the  Civil  Code  and  reference  was  made  to  the  application  for 
prohibiting  {)ersons  doing  business  as  partners  a  more  particular  description,  the  cellar  was 
from  maintaining  any  action  upon  or  on  ac-  covered  by  the  insurance:  Menk  v.  Home  M.  /. 
count  of  any  contracts  made  or  transactions  Co.,  76  Id.  50. 
had  in  their  partnership  name  until  they  had 

filed  and  published  a  certificate  showing  the  2591.       Fishing*   scow  —  Building  — 

names  anil  residences  of  all  the  members  of  the  Cluestion  for  jury.  — The  question  'whether 

partnership,  does  not  preclude  the  assignee  or  not  the  property  insured — a  fishing  scow — 

of  such  partners  from  maintaining  an  action  is  a  building  within  the  meaning  of  that  word 

thereon:    Wing  Ho  v.   Baldwin,   70  Id.  194;  as  used  in  the  policy,  is  one  of  fact  to  be  deter- 

Cheney  v.  Neioherry  <fc  Co.,  67  Id.  126.  mined  by  the  jury  from  all  the  surrounding  cir- 
cumstances: Enos  v.  Sun  Ins.  Co.,  67  CaL  621. 

2514.    Mining  partnership— -lien  of 

partner.  —  The  lien  of  a  mining  partner  pro-  2597.    Action  for  breach  of  contract 

vidcd  for  by  this  section  does  not  give  to  either  tp  renew  poUcy.  —  An  action  was  brought 

partner  a  right  of  possession  of  the  partnership  for  the  breach  of  an  agreement  by  the  defcnd- 

property  to  the  exclusion  of  the  other.    The  ant  to  renew  a  policy  of  fire  insurance  on  cer- 

lien  may  exist  in  favor  of  one  partner,  al-  tain  property  belonging  to  the  plaintiff.     The 

though  the  i)artnership  property  is    in   the  complaint,  after  stating  tlio  date  and  amount 

actual  possession  of  the  other:  Moryanstem  v.  of  the  original  policy,  and  the  property  insured 

Thrift,  66  Cal.  577.  and  its  value,  alleged  that  the  contract  was 

for  a  renewal  of  that  policy  upon  the  same 

2527.    Parol  agreement  to  issue  fire  property,  and  for  a  like  amount,   and  was 

policy.  —  A  parol  contract  to  issue  a  fire  in-  founded  upon  a  valuable  consideration.     The 

surance  policy,  made  by  an  insurance  com-  complaint  further  alleged  a  breach  of  the  con- 

pany  authorized  to  issue  policies  of  that  kind,  tract  by  the  defendant,  and  the  consequent 

13  valid.     Such  a  contract  may  be  enforced  by  damage  to  the  plaintiff;  it  was  held  that  the 

compelling  a  specific  performance  by  the  com-  complaint  was  sufficient,  and  that  it  would  not 

pauy,  or  by  an  action  for  a  breach  of  the  be  presumed  on  demurrer,  in  the  absence  of 

agreement:    Gold  v.   Sun   Insurance    Co.,    73  any  allegation  to  that  effect,  that  the  original 

Cal.  216.  policy  contained  any  terms  or  conditions  the 

breach  of  which  would  defeat  the  plaintiff's 

2564.  Notice  to  agent  —  Insurer  cause  of  action:  Gold  v.  Sun  Ins.  Co.,  73  Cal. 
when  not  bound  by.— Where  a  policy  216.  And  further,  that  the  allegation  that  the 
of  fire  insurance  expressly  exempted  the  in-  contract  was  founded  upon  a  valuable  consid- 
fiurer  from  being  bound  by  any  act  or  state-  eratiou  was  sufficient,  without  a  specific  aver- 
ment not  contained  in  the  application  for  or  ment  that  a  premium  had  been  paid,  or  that 
indorsed  on  the  policy,  a  notice  to  its  agent  as  its  payment  had  been  agreed  upon,  and  that 
to  a  matter  diflterent  from  that  contained  in  there  was  no  nece^ty  to  make  proof  of  loss 
the  policy  and  application  does  not  bind  the  in  accordance  with  the  terms  of  the  original 
insurer:  inos  v.  Sun  Insurance  Co.,  67  Cal.  621.  policy:  Id. 
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2611.  Waiver  of  conditions.  —  A  2686.  Notice  and  preliminary  proof 
waiver  of  certain  conditions  in  the  policy,  made  of  loss  —  Waiver.  —  A  provision  in  a  policy 
by  the  insurer  at  the  time  the  insurance  was  of  fire  insurance,  requiring  the  assured  in  case 
originally  effected,  continues  during  the  sub-  of  loss  to  forthwith  give  notice  thereof  to  the 
sequent  renewals  of  the  policy:  Krugerv.  W.  insurer,  and  produce  a  certificate  of  prelimi- 
F.  de  M.  I.  Co.,  72  Cal.  91.  The  general  agent  nary  proof  from  a  notaiy  or  magistrate,  is 
of  a  company,  authorized  to  represent  it  and  waived,  if  the  insurer,  after  learning  of  the 
transact  its  business  at  a  particular  place,  has  loss,  makes  no  objection  to  the  absence  of  the 
power  to  waive  the  conditions  inserted  in  a  notice  and  preliminary  proof,  but  joins  in  pro- 
policy  in  favor  of  the  company:  Id.  But  ceedings  for  determining  the  loss  by  arbitra- 
where  the  policy  provided  that  nothing  less  tion,  which  proceedings  were  required  by  the 
than  a  distinct,  specific  agreement,  indorsed  policy  to  be  taken  after  proof  of  the  loss  had 
on  or  attached  to  the  policy,  should  be  con-  ueen  received  in  due  form.  And  this  result 
strued  as  a  waiver  of  any  printed  or  written  follows,  although  the  policy  contains  a  pro- 
conditions  or  restrictions  therein,  a  local  agent  vision  that  no  condition  thereof  shall  be  altered, 
of  the  insurer  could  not  waive  any  of  the  pro-  annulled,  or  waived,  except  by  the  written 
visions  of  the  policy,  except  in  the  mode  thus  indorsement  of  the  president  or  secretary  of 
provided  for:  JSnoa  v.  Sun  Ina.  Co.,  67  Id.  the  insurer:  Cai^oU  v.  Oirard  Fire  Ins.  Co.,  72 
621.  Cal.  297.     In  sndi  a  case,  the  insurer  cannot 

deny  the  authority  of  its  agents  to  waive  the 

2683.    Notice  of  loss. — Where  two  in-  provision  of  the  policy  as  to  notice  and  pre- 

Burance  companies  issue  a  policy  against  loss  liminary  proof,  when  it  adopts  their  acts  in 

by  fire,  in  which  the  sevenQ  liability  of  each  that  regard,  and  relies  on  the  award  as  a  de* 

is  distinctly  set  forth,  they  may  be  joined  as  fonse  to  an  action  to  recover  for  the  loss:  Id. 

defendants  in  an  action  to  recover  a  loss;  and  Such  a  waiver  is  not  prevented  by  a  provision 

where  a  notice  of  such  loss  was  addressed  to  in  the  submission  to  arbitration,  to  the  effect 

only  one  of  the  companies,  but  served  on  an  that  the  appointment  "  is  without  reference  to 

agent  of  both,  who  countersigned  the  policy,  any  question  or  matters  of  difference  within 

it  is  sufficient  to  fix  the  liability  of  both:  J^er-  the  terms  and  conditions  of  the  insurance,  and 

nero  v.  South  BrUUh  and  National  Ins,  CV   65  is  not  to  be  taken  as  any  waiver  upon  the  part 

GaL  386.  of  the  companies  of  the  said  conditions  in  their 

policies,  in  case  they  elect  to  avail  themselves 

2634.    Proof  of  loss:  See  Menk  r.  Home  of  them":  Id. 
Jf.  /.  Co.,  76  Cal.  60. 

Statement  in  proofs  of  loss  —  False  2642.    Two  insurance  companies  sev* 

representations  by  insurer.  —  In  an  ao-  erallv  liable  on  the  same  policy  may  be 

tion  on  a  fire  insurance  policy,  the  assured  is  joined  as  defendants  in  an  action  to  recover  for 

not  bound  by  a  statement  made  by  him  in  his  a  loss:    Blaaingame  v.  Borne  Jna.  Co.  qf  New 

proofs  of  loss,  if  he  was  induced  to  make  such  York,  75  Cal.  633. 
statement  b^  the  false  representations  of  an 

sgent  of  themsurer:  Cooh  v.  Lion  Firelna.  Co.,  2646.     Liability  of  reinsurer.  —  The 

67  CaL  368.  plaintiff  insured  a  certain  building  against  loss 

by  fire,  and  reinsured  itself  against  the  same 

2685.  Waiver  of  forfeiture.  —  In  an  risk  with  the  defendant.  The  building  having 
action  upon  a  policy  of  fire  insurance,  it  ap-  been  burned,  the  party  insured  brought  an  ac- 
peared  toat  soon  after  the  occurrence  of  the  tion  against  the  original  insurer  to  recover  for 
nre^  the  defendant,  being  notified  of  the  fact,  di-  the  loss,  of  which  the  reinsurer  was  notified. 
rected  the  proofs  to  be  made  out,  which  was  The  two  companies  thereupon  agreed  that  the 
done,  and  subsequently  required  the  plaintiff  action  should  be  resisted,  and  that  the  plaintiff 
to  present  witnesses  and  vouchers.  After  should  control  the  defense  for  itself  and  as 
these  witnesses  and  vouchers  had  been  ex-  acent  of  the  defendant.  The  plaintiff,  instead 
amined  at  Ungth,  the  defendant  said  the  proofs  oi  contesting  the  action,  and  »vitbout  the  con- 
were  satisfactory,  instructed  the  plaintiff  to  sent  or  knowledge  of  the  defendant,  abandoned 
make  out  formal  proofs  of  loss,  and  said  that  its  defense,  compromised  the  claim  with  the 
the  money  would  be  paid  at  the  expiration  of  party  insured,  and  had  the  action  dismissed, 
the  sixty  days  allowed  by  the  policy  for  the  This  action  was  brought  to  recover  from  the 
payment  of  the  loss.  Nothing  more  was  said  defendant  its  pro  rata  proportion  of  the  moneys 
by  defendant  until  the  expiration  of  that  paid,  and  the  expenses  incurred  by  the  plaintiff 
period,  when,  in  response  to  a  demand  by  the  .m  the  former  action.  It  was  held  that  the  de- 
plaintiff  for  the  money,  defendant  said  the  fendant  was  not  liable:  ComwercicU  Union  Ae- 
policy  had  been  avoided  by  a  breach  of  its  con-  surance  Co.  v.  Amenoan  Central  Ins,  Co.  qf  St. 
ditions,  and  refused  to  pay.  The  defendant  Loms,  68  Cal.  430. 
had  fuU  knowledge  of  all  the  facts  when,  after 

the  examination  of  the  witnesses  and  vouchers,  26U8.      General  permission  to  navi- 

it  expressed  its  satisfaction  with  the  proofs  g^te. — An  action  was    brought  on  a  time 

and  promised  to  pay  the  money.    It  was  held  policy  of  marine  insurance  to  recover  for  a 

that  these  acts  on  the  part  of  the  defendant  total  loss.     According  to  the  terms  written  in 

constituted  a  waiver  of  any  forfeiture  by  the  the  body  of  the  policy,  the  vessel  insured  was 

plaintiff  resulting  from  a  breach  of  the  condi-  permitted,  with  certain  exceptions,  to  prose- 

tions  of  the  policy:  SUvtrberg  v.  Phxnix  Ins,  cute  voyages  anywhere  upon   the  navigable 

Co.,  67  Cal.  36.     The  agents  of  the  defendant  waters  of  the  globe.   On  the  back  of  the  policy, 

were  authorized,  there  ueing  no  provision  in  by  agreement  of  the  parties  thereto,  a  written 

the  policy  to  the  contrary,  to  modify  or  alto-  indorsement  was  made,  as  follows:  ''Vessel  to 

gether  waive  a  condition  of  the  policy:  Id.  be  employed  on  the  Gulf  of  California^  and  cap- 
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tain  is  privileged  to  act  as  his  own  pilot  without  should  employ  a  watchman  to  f^ard  the  prem- 

prejudice  to  this  insurance."    It  was  held  that  ises  when  idle.    The  only  watchman  employed 

the  effect  of  the  indorsement  was  not  to  restrict  was  a  person  who  worked  during  the  day  and 

the  vessel  to  the  Gulf  of  Calif omia:   OnJtfof  slept  at  night  too  far  from  the  miU  to  guard  it 

California  Navigation  and  Express  Co.  v.  State  against  fire.     The  mill  could  not  be  seen  from 

Investment  and  Insurance  Co.,  70  CaL  586.  the  place  where  he  slept,  nor  did  he  know  of 

the  fire  until  after  it  occurred  and  the  mill  was 

2694.    Transshipment:  See  SehroederY,  destroyed.    It  was  held  that  the  condition  had 

Schioeizer  Lloyd  Transport  V,  O.,  6Q  Cal.  294.  not  been  complied  with:   Wenzel  v.  Commercial 

Beviation:  SeoScIiroeder  y,  Sclttoekser  Lloyd  Ins,  Co.  qf  California,  67  Cal.  438;  see  Sierra 

Transport  V.  O.,  60  CaL  294.  Jf.  S.  df  M,  Co.  v.  Hartford  Fire  Ins.  Co.,  76 

Id.  235.    The  complaint  in  an  action  on  a  fire 

2704.     Allegation  of  total  loss — In-  insurance  policy  alleged  that  a  watchman  was 

sufficient  denial.  —  A  complaint  alleged  that  employed  by  plaintiff  in  and  upon  the  premises 

the  vessel  insured,  while  employed  in  the  Gulf  day  and  night,  and  was  upon  the  premises  at 

of  California,  was  on  a  certain  day  totally  lost  the  time  of  the  fire.    The  answer  denied  that  a 

by  the  perils  of  the  sea.    The  answer  denied  watchman  was  in  and  upon  the  premises  day 

that  the  vessel,  while  employed  in  the  Gulf  of  and  night,  and  averred  that  at  the  time  of  the 

California,  was,  on  the  day  alleged,  or  at  any  fire  no  watchman  was  in  and  upon  the  prem- 

other  time,  totally  lost  by  the  perils  of  the  sea.  ises.    It  was  held  that  the  denial  was  sufficient. 

It  was  held  that  the  answer  aid  not  deny  the  and  presented  an  issue  as  to  whether  or  not  the 

total  loss  of  the  vessel  by  the  perils  of  the  sea:  watchman  was  there:  Trojan  Mining  Company 

Oulf  of  California  Navigation  and  Express  Co.  v.  v.  Fireman*s  Ins.  Co.,  67  Id.  27. 

State  Investment  and  Insurance  Co.,  70  Cal.  586.  Condition  to  keep  supply  of  water  on 

top  of  mill:    See  Sierra  M.  S.  d'  M.  Co.  ▼. 

2741.    Abandonment  of  vessel— Pro-  Hartford  Fire  Ins.  Co.,  76  Cal.  235. 
oeeds  of  sale.  —  The  plaintiff  recovered  a  ver-  Waiver  by  general  agent. — A  condition 
diet  for  the  amount  of  the  policy.    On  the  trial,  in  a  policy  of  fire  insurance,  exempting  the  in- 
the  defendant  asked  the  court  to  instruct  the  surer  from  liability  for  lods  occurrin;;;  while 
jury  that  the  verdict  should  be  reduced  by  the  petroleum  is  kept  or  used  on  the  insured  prem- 
8um  for  which  the  vessel  was  sold  after  its  ises,  is  waived  if  the  general  agent  of  the 
abandonment,  on  the  ground  that  the  plaintiff  insurer,  having  knowledge  at  the  time  the 
was  presumed  to  have  received  the  proceeds  of  insurance  was  effected   that   petroleum  was 
the  sale,  and  that  the  defendant  should  have  kept  and  used,  consented  thereto,  and  repre- 
credit  therefor.    No  issue  npon  this  point  was  sented  to  the  insured  that  such  use  would  not 
raised  b^  the  pleadings.    It  was  held  that  the  vitiate  tiie  policy:  Kruger  v.  Western  F.  A  M. 
instruction  was  properly  refused:  OutfqfCaU-  L  Co.,  72  Cal.  91. 
/bmja  Navigation  and  Express  Co.  v.  State  In- 
vestment and  Insurance  Co.,  70  CaL  586.  2756.    Complaint  and  damages.  —  The 

complaint  need  not  allege  the  terms  of  the  ap- 


66  Id.  6.  fer  ▼.  Caltfomia  Farmers'  M.  F.  Ins.  Co.,  66 

Stipulation   against  gunpowder:   See  Cal.  178.    It  must  aver  the  loss  and  show 

TiscfUer  v.  California  Farmers'  M.  F,  L  Co.,  66  that  it  occurred  by  reason  of  a  peril  insured 

Cal.  178.  axrainst,  but  it  need  not  aver  the  performance 

01  conditions  subsequent,  nor  negative  pro- 

2755.    Sale  or  change  of  possession  hibited  acts,  nor  deny  that  the  loss  occurred 

of  jproperty  insured.  — ^Where  a  policy  of  from  the  excepted  risks:  BlaMngame ▼.  Home 

fire  insurance  contains  a  provision  avoiding  it  Ins.  Co.,  75  Id.  633.    The  complaint  which 

if  the  property  insured  should  be  sold  or  others  alleges  that  the  insured  was  the  owner  of  the 

wise  disposed  of  by  the  assured,  so  that  all  his  property  at  the  time  of  the  insurance  and  at 

interest  therein  ceased,  and  a  sale  of  the  prop-  the  time  of  the  fire,  its  value  at  those  times, 

erty  is  made  by  the  assured  on  credit,  his  and  also   that  it  was  totally  destroyed   by 

equitable  lien  as  vendor  is  not  sufficient  to  fire,  sufficiently  shows  the  damage  sustained 

keep  the  policy  alive  for  the  benefit  of  a  third  by  the  insured  by  reason  of  the  fire:  Id.^    An 

person,  to  whom  the  vendee  has  procured  the  action  was  brought  on  a  policy  of  fire  insur* 

loss  to  be  made  payable:  Cal^fomia  State  Batdt  ance.    The  application  of  the  plaintiff  for  the 

V.  Hamburg- Bremen  Itis.  Co.,  71  C^.  11.    A  insurance  was  not  attached  to  the  complaint 

condition  in  a  policy  was,  that  if  any  change  as  an  exhibit,  or  otherwise  made  a  part  thereoL 

should  take  place  in  the  possession  of  the  prop-  The  defendant  demurred  to  the  comp   -nt  on 

erty  without  the  written  consent  of  the  insurer,  the  ground  that  it  did  not  state  facts  sufficient 

the  policy  should  be  void.     It  was  held  that  to  constitute  a  cause  of  action.    The  demurrer 

the  condition  was  violated  by  leasing  the  prop-  being  overruled,  the  defendant  answered,  set- 

erty  and  surrendering  possession  to  the  lessee  ting  out  the  application  so  far  as  necessary  for 

without  such  consent:    Wenzel  v.  Commercial  its  defense,  and  pleaded  that  by  reason  of  a 

Ins.  Co.,  67  Id.  438.  breach  of  the  contract  so  set  out,  the  plaintiff 

Condition  as  to  watchman.  — The  prop-  oueht  not  to  recover.    A  verdict  was  rendered 

erty  insured  was  a  quartz-mill.    At  the  time  in  favor  of  the  plaintiff,  upon  which  the  judg- 

of  the^  issuing  of  the  policy  the  mill  was  in  ment  appealed  from  was  entered.    It  was  held 

operation,  but  afterwards  became  idle,  and  so  that  the  omission  to  set  out  the  application  in 

continued  until  destroyed  by  fire.    One  of  the  the  complaint  was  cured  by  the  averments  in 

conditions  of  the  policy  was,  that  the  insnred  the  answer:  Schenck  v.  Hartford  Firt  Ins.  Co., 
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71  V'-  ^-    ^®  action  was  brought  to  recover  where  the  insured  was  shot  and  killed  by  a 

for  a  loss  caused  by  the  burning  of  the  insured  third  person,  though  without  provocation,  and 

building.    The  policy  in  question  contained  a  while  peaceably  and  lawfully  ensaged  in  his 

provision  that  in  no  case  should  the  claim  for  ordinary  business:  Fixher  v.   Traodera*  Ins, 

109S  be  for  a  greater  sum  than  the  actual  dam-  Co.,  77  Cal.  246. 
i^e  to  or  cash  value  of  the  property  at  ti^e 

time  of  the  fire;  that  the  cash  value  of  the  2764.    Assig^nxnent  as  collateral  se- 

property  should  in  no  case  exceed  what  would  cnrity:  See  Oilman  v.  Curtis,  CG  Cal.  116. 

be  the  cost  to  the  assured  at  the  time  of  the  Payment  subject  to  disposition  of  will 

fire  of  replacing  the  same;  and  in  case  of  the  —  Executor    may    maintain    action.  — 

depreciation  of  the  property  from  use  or  other-  Where  a  policy  of  life  insurauce  does  not  desig- 

wise,  a  suitable  deduction  from  the  cash  cost  nate  any  particular  beneficiary,  but  provides 

of  replacing  the  same  should  be  made  to  ascer-  that  it  shall  be  paid  subject  to  the  will  of  the 

tain  the  actual  cash  value.    On  the  trial,  a  wit-  insured,  and  the  latter  by  his  will  bequeaths 

ness,  having  testified  as  to  the  cost  of  replacing  his  entire  estate  to  a  particular  person,  subject 

the    baildins,   was  asked   by  the  defendant  to  the  payment  of  his  debts,  the  executor  of  the 

what  would  be  a  reasonable  deduction  from  his  insured  is  the  proper  person  to  whom  the  insur- 

estimate  of  the  cost  of  replacing  for  deprecia-  ance  money  should  be  paid,  and  he  may  main- 

tions  in  the  value  of  the  original  building  since  tain  an  action  therefor  m  his  own  name  without 

the  time  it  was  built.    The  court  excluded  the  joining  the  legatee:   WinterhalUr  v.  Workmen*a 

JuestioD,  on  the  ground  that  it  was  immaterial.  Qvaranty  Fund  Aaa^n^  15  Cal.  245. 
t  was  lield  that  the  ruling  was  proper,  as  the 

material  question  was.  What  was  the  actual  2778.  Bond  of  indemnity  —  Cause  of 
condition  and  value  of  the  building  at  the  time  action,  when  accrues.  —  A  cause  of  action 
of  the  fire?  Hegard  v.  Califomia  Ina,  Co.,  72  in  favor  of  a  sheriff  for  the  breach  of  a  cove- 
Id.  535.  nant  in  a  bond  of  indenmity  to  save  him  harm- 
less from  '*all  damages,  expenses,  costs,  and 
Submission  to  arbitration  essential  charges,"  which  he  misht  sustain  by  reason  of 
prerequisite  when.  —  The  policy  in  ques-  the  sale  or  retention  oi  certain  property  taken 
tion  provided  that  in  case  differences  should  under  an  execution,  does  not  accrue  until  the 
arise  touching  any  loss  or  damage,  the  matter  sheriff  has  been  compelled  to  pay  and  has  paid 
might  be  submitted  to  arbitrators,  whose  such  damages:  Oaka  v.  Sche^eriy,  74  Cal.  478. 
vwixd  in  writing  should  determine  the  amount  Sureties — Discharge  from  liability.  — 
of  such  loss  or  damage,  but  not  decide  the  The  sureties  on  a  bond  given  W  an  execution 

Siestion  of  the  liabibty  of  the  insurer,  and  creditor,  to  indemnify  a  sheriff  for  any  dam- 

at  no  action  could  be  maintained  against  the  ase  sustained  by  him  by  reason  of  his  enfor- 

insurer  for  the  recovery  of  any  claim  under  cmg  the  execution  against  property  claimed 

the  policy  until  an  award  had  been  obtained  by  a  third  person,  are  not  discharged  from 

fixing  Bach  claim.    It  was  held  that  the  sub-  liability  thereon  by  reason  of  the  fact  that  the 

mission  to  arbitration  was  a  condition  prece-  sheriff  wrongfully  paid  the  proceeds  arising; 

dent  to  the  right  of  the  assured  to  recover  for  from  the  execution  sale  to  the  execution  credi- 

a  loss,  and  that  the  action  should  be  for  the  tor,  instead  of  to  the  person  claiming  the  prop« 

amount  as  fixed   by  the  award:    Carroll  v.  erty:  Oaka  v.  Sdieifferly,  74  Cal.  478.     A  sher- 

Oirard  Fire  Ina,  Co.,  72  CaL  297;  Adama  v.  iff  by  appealing  from  a  judgment  rendered 

8.  B.  A  N.  F.  A  M.  /.  Co.,  70  Id.  198;  Old  against  him  for  the  conversion  of  property 

SaueelUo  Land  etc,  Co.  v.  Commercial  Union  wrongfully  taken   under   execution,  and  by 

Ina,  Co.,  66  Cal.  253.    In  such  an  action,  the  giving  a  stay  bond  pending  the  appeal,  does 

complaint  must  specifically  allege  the  award,  not  ^rant  such  an  extension  to  an  execution 

or  show  that  it  was  prevented  bv  the  fraudu-  creditor  who  has  given  a  bond  to  indemnify 

lent  conduct  of  the  insurer;  an  allegation  that  the  sheriff  from  aU  damages  sustained  by  him 

the  pliantiff  has  duly  performed  and  kept  all  by  reason  of  his  enforcing  the  execution  as  to 

the  conditions  of  the  policy  is  not  sufficient:  discharge  the  sureties  on  the  bond:  Id. 
Carroll  ▼.  Oirard  Fire  Ina,  Co.,  72  Cal.  297. 

2702.    Ckmsideration. — An   agreement 


in  evidence  the  record  of  the  proceedings  of  a  on  a  guaranty,  or  protect  him  against  such 

coroner's  jury,  for  the  sole  purpose  of  showing  judgment  in  case  of  a  recovery,  is  a  sufficient 

a  compliance  with  the  requirements  of  the  consideration  for  the  contract  of  sale,  although 

policy  as  to  preliminary  proofs  of  death.    That  the  contract  of  guaranty  may  have  been  invalid: 

jury,  by  its  verdict,  had  found  that  the  de-  Mound  City  L,  ds  W,  Aaa*n  v.  Slauaon,  65  Cal. 

ceased  committed  suicide.     It  was  held  that  425. 
this  was  prima  facie  evidence  of  the  manner 

and  cause  of  the  death  of  the  insured,  and  2704.    Promise  to  answer   another's 

th^t  the  effect  of  the  proceedings  was  not  lim*  debt:  See  ante, 

ited  to  the  purpose  for  which  they  were  given  Verbal  promise.  — The  defendants  were 

in  evidence:   WaUher  v.  Mutual  Life  Ina,  Co,,  sureties  on  an  undertaking  to  stay  execution 

66  Cal.  417.  on  an  appeal  from  a  judgment  of  a  justice's 

Conditions. — No   recovery   can   be   had  court.     The  appeal  having  been  dismissed, 

where  the  policn^  provides  that  the  company  they  requested  the  plaintm,  a  constable,  to 

iball  not  be  liable  if  the  death  or  injury  '*may  levy  execution  upon  and  sell  certain  personal 

have  been  caused  by  intentional  mjuries  in-  property  which  Uiey  represented  belonged  to 

flicted  by  the  insured  or  any  other  person,"  the  judgment  debtor,  and  verbally  promised 
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to  indemnify  him  for  any  damace  he  might  Thompson,  68  Cal.  208;  see  Metropolitan  Land 

sustain  by  reason  of  the  levy  and  sale,  should  A88*n  v.  Esche,  75  Id.  513. 

they  prove  to  be  wrongful.    The  plaintiff,  in  Changing  temiB    of    contract.  —  The 

consideration  of  such  promise,  levied  upon  sureties  on  a  bond  for  the  faithful  perform* 

and  sold  the  property,  and  thereby  satisfied  ance  of  the  duties  of  an  agent  are  released 

the  judgment.     It  was  held  that  the  promise  from  liability  for  the  subsequent  defaults  of 

was  founded  upon  a  sufficient  consideration,  the  agent  if  the  principal  and  agent,  without 

and  was  not  within  the  statute  of  frauds:  the  Imowledge  or  consent  of  the  sureties,  ma- 

Lerch  v.  Gallup,  67  CaL  595.    Where  the  eze-  terially  alter    the  terms  of  the  contract  of 

cution  was  issued  at  the  request  of  the  sureties,  agency,  or  if  the  principal  continues  the  agent 

but  the  monejjr  arising  from  the  sale  was  re-  in  his  emijloy  after  knowledge  that  ho  has 

ceived  by  the  judgment  creditor  in  satisfaction  misappropriated  money  coming  into  his  hands 

of  the  judgment,  the  receipt  of  the  money  as  agent:  Roberts  v.  Donovan^  70  Cal.  108. 

was  a  ratification  of  the  act  of  the  sureties:  Release  of  suretieB.  — Prior  to  the  adop- 

Id.  tion  of  section  1543  of  the  Civil  Code,  a  release 

«of  one  co-surety  released  the  others,  and  83  to 

2806.  Action  on  gn^iaranty — ^Pleading,  a  contract  of  co-suretyship  entered  into  before 
— The  complainant  in  an  action  on  a  guaranty  the  section  was  adopted,  a  release  of  ono  after 
to  pay  a  note  out  of  a  particular  fund  after  its  adoption  releases  the  others:  Spencer  v. 
the  same  has  been  collected  by  the  guarantor  Houghton,  68  CaL  82;  see  Wristen  v.  Curtiu, 
is  sufficient  on  demurrer,  without  an  averment  76  Id.  6;  Bull  v.  Coe,  77  Id.  54. 

that  all  of  the  fund  has  been  collected:  MuUer  Beath  of  principal  —  Discontinuance 

V.  Ohm,  66  CaL  475.  of  action.  —  An  action  on  a  bond  against  the 

principal  obligor  and  his  sureties,  after  the 

2807.  Demand  and  notice:  See  Cha-  death  of  the  principal,  before  service  of  sum- 
/oin  V.  Sic/tf  77  Cal.  476.  mens  on  him,  may,  on  motion  of  the  surviving 

defendants  and  consent  of  the  plaintiff,  bo  dis- 

2810.  Exoneration  of  guarantor. — A  continued  as  to  him,  and  allowed  to  proceed 

guarantor  for  the  payment  of  rent  reserved  in  against  the  sureties:  Nunan  v.  Berry,  66  CaL 

a  lease  is  exonerated  from  liability  on  his  305. 
guaranty  if  the  lessor  has,  by  the  breach  of  a' 

covenant  in  the  lease,  caused  damages  to  the  2847.    Becourse  against  pxincipaL  — 

lessee  eoual  to  the  amount  of  the  rent:  McAU  Sureties  who  have  been  compelled  to  pay  a 

tsUr  V.  Landers,  70  Csd.  79.  debt  of  their  principal  have  a  legal  demand  for 

reimbursement,  which  they  may  enforce  against 

2831.    Corporations  as  sole  surety.  —  the  principal  by  personal  action  if  ho  bo  alive. 

The  act  of  March  12,  1885,  providing  that  a  or  against  his  estate  if  he  be  dead.    But  in 

corporation  organized  under  the  laws  of  any  either  case,  reimbursement  can  only  bo  had  for 

of  the  United  States  for  the  purpose  of  making  what  has  been  expended:  BHtate  qf  HiU,  67 

and  guaranteeing  bonds  and  undertakings  re-  Cal.  238.  ^  A  surety  upon  a  promissory  note, 

quired  by  law  may  be  accepted  as  a  sole  and  upon  being  compelled  to  pay  the  same,  be- 

Bufficient  surety  on  such  Donds  and  under-  comes  the  equitable  assignee  of  the  note,  and 

takings,  is  not  in  conflict  with  article  4,  section  entitled  to  enforce  its  payment  according  to  its 

25,   subdivision  3,   of  the  constitution,  pro-  tenor  and  effect,  as  the  holder  thereof,  and  also 

hibiting  the  passage  of  special  laws  resulating  to  foreclose  a  mortgage  given  to  securo  him 

tiie  practice  of  courts  of  justice;  ana  an  un-  from  liability  on  the  note:  Waldrip  v.  Black, 

dertakins  on  appeal  given  in  pursuance  of  the  74  Id.  409.    But  he  is  not  entitled  to  rcim- 

act  is  vaUd:  Cramer  v.  T'UiUe,  72  CaL  12.  bursement  to  any  ^eater  extent   than  the 

amount  of  the  prmcipal  and  interest  that  he 

2886.    Demand:  See  Chtfom  v.  Rich,  77  has  been  obliged  to  pay,  together  with  legal 

CaL  476..     Where  a  demand  is  necessary  to  interest  upon  the  gross  sum  so  paid  froni  the 

fix  the  liability  of  sureties  to  an  undertaking,  date  of  its  payment:    Id.     An  indorsement 

it  is  part  of  the  contract,  and  must  be  made  upon  a  promissory  note  to  the  effect  that  it 

before  the  commencement  of  an  action  for  the  yras  indorsed  by  the  payee  to  the  surety  for 

breach  of  the  undertaking,  and  averred  in  the  value  received,  together  with  tho  possession  of 

complaint.    It  cannot  be  made  after  the  com-  the  note  by  the  surety,  is  sufficient,  in  the  ab- 

men  cement  of  the  action,  except  as  the  basis  seuce  of  evidence  to  the  contrary,  to  raise  the 

of  a  now  action:  Morgan  v.  Mertaes,  65  Id.  243.  presumption  that  the  surety  had  paid  the  ap- 

Be&iQts  of  secretary  of  building  as-  parent  value  of  the  note,  and  was  its  owner: 

sociation,  to  what  extent  sureties  liable:  See  id.    After  the  death  of  the  principal,  a  judg- 

Humboldt  Sav.  ds  L,  Soe,  v.  WennerhM,  Feb-  ment  obtained  against  the  sureties  cannot  he 

ruary  18,  1889.  enforced  by  them  as  a  claim  against  his  cs- 

Iflfistake  in  drawing  bond:  See  Metro*  tate  until  they  have  paid  it:  &tate  of  Hill, 

poliian  Loan  Ass'n  v.  Esdie,  75  Cal.  513.  67  Id.  238.     In  an  action  b^  a  surety  on  a 

promissory  note  against  his  principal  for  rcim- 

2840.  Concealment  by  obligee.  —  If  bursement,  the  suretyship  not  appearing  on 
the  obliffee  in  a  bond  eiven  to  secure  the  faith-  the  face  of  the  note,  a  complaint  which  avers 
ful  perU)rmance  of  the  duties  of  an  agent  that  the  plaintiff  signed  the  note  as  a  surety 
knows  at  the  time  of  the  execution  of  the  only,  audi  for  the  accommodation  of  the  de- 
bond  that  the  agent  is  a  defaulter,  and  con-  fendant,  need  not  allege  a  request  from  the 
ceals  the  fact  from  the  sureties,  such  conceal-  defendant  to  the  plaintiff  to  pay  the  same: 
ment  is  a  fraud  upon  the  sureties,  and  dis-  Clanton  v.  Coward,  67  Id.  373.  In  an  action 
charges  them  from  liabilitv  on  the  bond:  by  a  surety  on  a  promissory  note  to  foreclose 
Quardian  Fire   and   Life  Assurance  Co,    v.  a  mortgage  given  to  secure  him  from  liability 
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thereon,  »  judgment  in  favor  of  the  i>lamtiff  2898.     Priority  of  mortgage  11011..-??- 

will  not  be  reveraed  for  want  of  a  sufficient  al-  The  lien  of  a  recorded  mortgiage  or  deed  of 

legation  in  the  complaint  of  the  plaintiff's  trust  takesjpriority  over  a  subsequent  mechan- 

ffuretyship,  when  the  language  of  the  moitfOLgp,  ic's  lien:    wHUama  v.  Sanla  Clara  M,  Xy  66 

as  set  out  in  the  complaint,  is  sufficient  to  show,  GaL  193. 
in  the  absence  of  any  proof  to  the  contrary, 

that  iiie  plaintiff  was  a  surety,  and  no  demur-  2020.    Ezecation  of  mortgage  by  cor- 

ler  was  interposed  pointing  out  any  special  de-  poration.  — A  mortgage  executed  in  the  name 

fects  in  tiie  complaint:   WcUdrip  y.  jSlackf  74  of  a  corporation  by  its  president  and  secretary, 

CkL  409.  and  having  the  corporate  seal  attached,  ia  pre- 
sumed to  have  been  executed  in  pursuance  of  a 

2848.    Oontribotioii  tetweeu  snretiea:  due  authorization  to  such  officers,  and  the  bur- 
See  Dwria  V.  Heimbaehf  75  CaL  261.  den  of  proof  is  on  the  coiporation  to  show  the 

contrary:   Schallard  v.  JSkl  Biver  Steam  Naiv. 

2860.    liability  of  drawer.  —  In  1877,  Co.,  70  CaL  144. 
John  Mel  and  Sons,  merchants  of  San  Fran- 

eisco»  having  a  branch  house  at  Bordeaux,  2929.    Agreement  for    renewal — ^^A 

France,  and  doing  their  bankins  business  with  mortgagor,  after  the  maturity  of  his  promia- 

the  plaintiffs,  obtained  from  the  defendants,  sory  note  to  secure  which  the  mortgage  wai 

then  doing  business  under  the  name  of  Falkner,  (;iven,  executed  to  the  mortgagee  a  written 

Bell,  &  Ck>.,  the  following  letter  of  credit: —  mstrument,  in  which,  after  reciting  the  exe- 

"  San  Fbancisoo,  Sept  20,  1877.  cution  of  the  note  and  mortage,   and  the 

*'  Xhb  Mbrohants'  Bai7kino  Compant  or  place  of  record  of  the  latter,  it  was  agreed 

London  (LnnrBD),  112  Cannon  Stbeet,  Lon-  that  the  time  for  the  payment  of  the  note 

DON, —  Dear  Sirs:  At  the  request  of  Messrs.  should  be  extended  to  a  subsequent  date.  The 

John  Mel  and  Sons  of  this  city,  we  hereby  agreement   further   provided    that    nothing 

authorize  Messrs.  A.  Lafar^e  i  Co.,  of  Bor-  therein  contained  should  affect  or  impair  any 

deaux,  to  draw  on  you  at  sixty  days'  sight  for  other  covenant  or  condition  in  the  note  or 

our  account  to  the  amount  of  three  thousand  mortgage,  but  that  thejr  ehould  remain  in  as 

pounds  sterling  (£3,000).  full  force  and  effect  as  if  the  agreement  had 

"All  drafts  must  be  drawn  at  Bordeaux,  not  been  made.    It  was  held  that  the  agree- 

•nd  be  accompanied  by  due  advice.     This  ment  was  a  renewal  of  the  note  and  mor^^ge 

credit  to  be  in  force  for  twelve  months,  from  within   the   meaning   of   this   section:    Oer- 

81st  October,  1877,  to  31st  October,  1878.    We  man  Scuinge  amd  Loan  Sockty  v.  Hutchmeon, 

are,  dear  air,  yours  faithfully,  68  CaL  52. 

"Falkneb,  Bell,  ft  Co." 

The  plaintiffs  and  the  bank  were  duly  ad-  2024.    Deeds    of    tnuit.  —  A   deed   of 

vised  ox  the  issuance  of  the  letter,  which  was  trust  of  land  given  as  aecurity  for  the  pay- 

dqpodted  bv  Mel  and  Sons  with  the  plaintiffs  ment  of  an  indebtedness  oonv^s  the  leffal 

as  security  for  advances  that  might  be  made  to  title:    Partridge  v.    Shepherd,  71   CaL  470^ 

tiiem  by  the  latter.     During  the  period  in  Where  it  provides  that  in  case  of  default  the 

which  the  letter  of  credit  was  to  remain  in  trustee^  snail,  on  application  of  the  creditor, 

force,  and  upon  the  faith  and  credit  thereof  aell  the  premises  to  them  conveved  at  public 

the  plaintiffs  advanced  about  nineteen  thou-  auction  to  the  highest  bidder  for  cash,  and 

•and  dollars  to  Mel  and  Sons,  of  which  a  haX*  authorizes  them  to  establish  as  a. condition  of 

ance  of  $13,441.54  remained  unpaid.    On  the  sale  that  the  creditor  may  bid  and  purchase 

10th  of  October,  1878,  they  drew  a  biU  of  ex-  thereat,  recitals  in  a  deed  executea  by  the 

change  for  three  thousand  pounds  on  the  Mer-  trustees  to  such  creditor,  who.  purchased  at 

ehants'  Banking  Company  at  sixty  days'  sight,  the  sale^  to  the  effsct  that  the  sale  was  at  pub- 

which  they  requestea  that  bank  to  pay,  and  lio  auction,  to  the  highest  bidder  for  cash,  and 

eharge  according  to  the  terms  of  the  letter  of  that  the  trustee  did,  ae  a  condition  of  the  sale, 

credit.    The  draft  was  accompanied  by  a  let-  permit  the  creditor  to  bid  and  purchase,  are 

ter  of  advice  and  notice,  and  was  duly  pre-  prima  fade  evidence  of  the  facts  so  recited, 

•anted  for  acceptance  and  payment.  The  bank  although  the  deed  of  trust  is  silent  as  to  their 

refused  to  accept  or  pay  it,  whereupon  it  was  effect;  and  in  an  action  of  ejectment  by  the 

Srotested  for  non-acceptance  and  non-payment,  purchaser,  evidence  dehors  the  deed  is  nbt 

'he  action  was  brought  on  the  letter  of  credit  necessary  to  show  title  and  right  of  possession 

to  recover  the  amount  of  the  draft.    It  was  in  the  plaintiff:   Savings  and  Loan  Sodety  y* 

held  that  the  defendants  were  liable,  as  the  let-  Deering,  66  Id.  281.     At  a  sale  to  a  third 

ter  of  credit  was  a  guaranty  by  them  of  the  person  who   purchased  in  pursuance  of    an 

credit  of  Mel  and  Sons  dunnff  the  time  and  for  agreement  with  the  trustees  that  he  should 

the  amount  therein  speoiliea,  and  of  the  ao-  pay  nothing  for  the  property,  and  should  hold 

ceptance    and   payment   by  the    Merchants'  it  subject  to  the  direction  of  the  trustees,  is 

Bsmkiiu^  Company  of  all  drafts  drawn  by  the  fraudulent,  and  will  be  set  aside  at  the  instance 

plain  tins  in  conformity  with  the  letter:   La-  of  a  party  beneficially  interested  in  the  pro- 

/argue  v.  Harrison^  70  CaL  380.  ceeds  of  the  sale:  ScoU  v.  Sierra  Lumber  Com* 

pany,  67  Id.  71.    In  an  action  of  ejectment, 

2874.    Minings  raperintendent  is  en-  where  the  plaintiff  claims  title  under  a  deed 

titled  to  a  lien:  Palmer  v.  Uncos  Mining  Co,,  executed  to  him   on  a  given  date,   a  prior 

70  Cal.  614.  deed  of  trust  executed  uy  his  grantors,  as 

.  Extent  of  lien.— One  performing  labor  in  security  for  an  indebtedness  duo  ffom  them, 

any  pit»  shaft*  or  gallery  of  a  mine  is  entiUed  is  admissible  in  evidence  as  tending  to  show 

to  a  lien  upon  the  whole  mining  claim:  Helm  that  they  did  not  have  the  legal  title  to  the 

V.  Chapman,  66  Cal.  291.  premises  at  the  time  of  the  deed  to  the  plaintiff^ 
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and  tiie  qnestion  whether  the  indebtedness  has  in  oontroreny  in  oonsideniion  oC  an  aew" 

been  paid  and  a  reconveyance  made  by  the  tros-  ment  by  him  to  gire  the  former  credit  fiira 

tees  does  not  affect  its  admissibility;  Partridge  specified  amonnt  on  his  acoonntL    At  the  trbl, 

r.  Shepherd,  71  Id.  470.    Where  a  deed  of  trost  me  oonrt,  against  tiie  objection  of  the  plain* 

conveys  both  real  and  personal  property,  the  ti£^  permitted  the  defendant  to  intcodnoe  hii 

recormng  thereof  as  a  conveyance  of  real  estate  accomit-books  in  evidence  to  show  that  tha 

does  not  operate  as  constructive  notice  of  the  credit  had  been  given.    It  was  held  that  tha 

tnmsfer  of  the  personal  property  :i9cottv.^lemi  books  were  properly  admitted:  Id.    Anaetion 

Lundfer  Company,  67  Id.  7 1.    An  action  was  was  brought  to  have  a  deed  afasolnte  on  its 

brought  to  obtam  the  construction  of  a  deed  face  declared  a  mortgage.    Prior  to  the  eze- 

of  trostL  The  question  presented  by  the  appeal  cation  of  the  deed,  the  j^aintiffs  were  indebted 

waSy  whether  mterest  should  be  allowed  on  the  to  the  defendants  in  the  snm  of  eighteen  hnn- 

snm  of  seven  hundred  thousand  dollars  whidi  dred  dollars,  and  the  deed  waa  given  in  satia* 

the  trustees  were  directed  to  expend  in  the  faction  of  such  indebtedness.    At  the  time  of 

erection  of  a  telescope  and  observatory.    The  its  execution,  the  jpUintiffii  give  the  defend- 

portion  of  the  judgment  of  the  court  below  ants  their  note  for  nve  hundred  dolUn,  under 

affecting  the  question  reads  as  follows:  "  That  an  agreement  that  if  the  proceeds  of  the  land 

the  prcMoeeds  of  the  trust  property  constitute  conveyed  did  not  amount  to  eighteen  hundred 

one  tund,  out  of  which  the  trustees  are  to  dollars  and  interest^  then  tiie  note  should  be 

execute  the  several  trusts  specified  in  said  paid,  but  not  otherwise;  and  if  the  proceeds 

deed,  and  that  the  profits  arising  from  invest-  amounted  to  more  than  ti^at  snm,  or  i£  after 

ments  of  mcmey  m  their   hands  are  to  be  that  sum  was  realized  any  land  remained,  tiio 

treated  as  »  part  of  such  fund,  and  not  as  surplus  of  land  or  money  should  belong  to  the 

aooruin^  for  tne  benefit  of  any  of  the  said  pUuntifEs.    It  was  held  that  the  de^  was  not 

trusts,  in  the  execution  of  which  a  definite  utended  as  a  mortgage:  Manaeee  ▼.  Diniet- 

sum  is  required  to  be  paid  or  expended,  so  as  mie^  €8  Id.  4M;  see  Warder  v.  EnUetk^  73  Id. 

to  increase  the  amount  of  such  payment  or  Sll;  HtuheonY.  Buaheon^  71  Id.  407. 
expenditare. "    It  waa  held  that  the  judgment 

was  correct:  Flofd  v.  Forbee,  71  Id.  588.  M07.     Mortgagee  has  ao  Delate  in 

Deed  alieolntein  form  when  mortgage:  mortgaged  premuee*  —  A  mar^gago  is  a 

See  Booih  v.  ffoekme,  75  Cal.  271.    Under  tiiis  mere  sscuiitjr,  and  under  it  no  eatete  ia  the 

aeotioD  and  section  2921^  of  the  Civil  Code,  ev-  mortgaged   Umd    passes  to   the  mortgagee^ 

ery  tnmsfor  of  aa  interest  in  bad,  other  than  either  before  or  after  condition  broken:  Afe* 

in  trusty  made  only  as  a  security  for  the  per-  Ourren  v.  Oartitaf^  68  CaL  666. 

formance  of  another  act,  is  to  be  deemed  a  mort*  Attachment. — A  mortgagee   haa  no  at* 

gMe;  and  the  fact  that  the  transfer  was  made  tachable  intsrest  in  the  mortgaged  premises: 

sabjset  to  a  defeasance  may  be  proved,  tiiough  IfeOurren  v.   Cktrrityf  68   Cal    666.     Debts 

it  dfiea  not  appear  by  the  terms  of  the  instru-  secured  l^  mortga^  like  other  debts,  mnj  be 

ment:  Hwhnn  v.   AisAson,  71    Id.  407.    A  attached  by  garnishment^  but  ia  no  other 

deed  absolute  on  its  face,  given  to  secure  the  way,  and  their  payment   may  be  enforeed 

payment  of  a  promissory  note,  is  a  mortgaoe,  under  the  provisions  of  tiie  Code  of  Civil  Vto* 

and  does  not  ooavey  the  titie,  nor  give  we  cedure  relating  to  proceedings  supplementary 

right  of  possession  of  the  mortgaged  premises  fas  execution:  Id. 

to  the  morl^gagee:  Raynor  v.  Drem^  72  Id.  307;  Boeeeeeion  hy  mortgagee:  Sea  McLeam 

see  Beolh  v.  HotikSm,  76  Id.  271.    Whether  a  v.  PlaeervUie  S  8.  F.  B.  i2L  C^.,  66  CaL  606. 

dead  absolute  in  form  be  a  mortgage  or  not  is  An  agreement  between  a  mortj^igar  and  a 

m  mixad  question  of  law  and  fac^  to  be  deter-  mortgagee  in  possession,  er  a  mortgagee  an* 

mined  frcHn  all  the  evidence^  written  and  oral;  thoriSed  to  coUeot  the  roits  of  the  mart|ttged 

and.  ia  determtnin|[  it^  all  the  &ctB  and  cir-  premises,  to  the  effect  that  the  etcess  A  the 

oomstenoes  attending  the  transaction  should  rents  over  and  above  the  interest  of  tiie  mort- 

ba  eonsidered.    If  the  deed  were  given  ss  a  gage  debt  shall  be  applied  to  other  indebted* 

ssouiitgr  for  a  loan  of  money^  a  court  of  equi^  ness^due  ftem  the  mortgagor  to  the  mortgagee^ 

will  treat  it  aa  a  mortgage;  and  whether  it  is  valid:  Demkhr.  Cuddih^  121dt  DOj  Wheie 


80  given  or  not  is  the  tsst  by  whidi  its  a  mortgagee  enters  into  possession  of  the  mort- 

oharaotermust  bejudgedi  ffmAeouw^Jfftuheon^  gaged  premises  under  a  pared  leaae  frem  the 

7i  Id,  407.    The  debt  to  aeonre  which  the  mortgagor  for  one  year,  by  tiie  terms  of  which 

deed  is  given  may  be  an  antecedent  debt^  er  tiie  rent  as  it  accrues  is  to  be  applmd  to  the 

one  created  at  the  time^  or  it  may  be  advances  payment  of   the  interest   on  the   mortgage 

to  be  thereafter  made  by  the  mortgagee  to  debt^  his  poeMSsion,  under  ssotion  826  of  t£e 

or  for  the  sftortgagor;  and  no  aooompaaying  Code  of  (£vil  Procedure,  cannot  be  held  te  be 

written  promise  on  the  part  of  the  mortga^^or  adverse  until  tiie  expiration  of  five  years  ftom 

to  pay  the  debt  is  neoespary;  Id.    Qreat  m*  the  last  payment  of  rent:  Raynor  ▼•  J>row,  72 

eqiudity  between  the  value  of  tiie  property  Id.  907.    A  mort^a^ee  in  possession  mi^  niaiia 

conveyed  and  the  price  alleged  to  have  been  suoh.repai]a  on  the  mortg^ed  proper^  as  are 

paid  for  it  is  a  eireumstance  tending  strongly  reasonatily  neeesaary  for  its  preservation,  but 

to  show  that  a  deed  absolute  in  form  was  only  cannot   make   permanent  improvements^    or 

a  mor^;age:  Id.    Where  an  issue  is  raised  as  things  which  conduce  merely  to  his  comfort  or 

to  whether  or  not  a  deed  abaolnte  on  its  fiice  convenience:  Id.    Where  a  mortgagee  in  poe- 

was  intended  ss  a  mortgage,  a  finding  that  it  session  erects  permanent  improvements  on  tiie 

was  executed  in  payment  of  a  debt  wiU  not  be  mortgaged  premises,  but  with  full  knowledge 

disturbed,'  if  the  evidence  as  to  its  character  is  i^at  the  mortgagor  could  redeem,  if  he  chose, 

oonfiiotina:  i?o«f  v.  jSntne,  70  Id.  462.    The  under  tiie  belief  tiiat  no  redemption  would  be 

nlaintifi^  being  indebted  to  the  defendant  on  a  mads,  the  mortgagor  ia  not  eatopped  from 

book-account,  conveyed  to  the  latter  the  land  denying  his  liability  for  such  improvements  by 
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reason  of  the  fact  that  he  knew  they  were  be-  default  in  the  payment  of  either  jprinoipal  or 

ing  made,  and  did  not  object  to  them:  Id.  ~  interest  then  the  whole  sum  of  principal  and 

interest  shall  become  due  at  the  option  of  the 

S080.  Estoppel — After-aoqtdred  title,  mortgagee,  inures  to  the  benefit  ofthe  assigned 

—  A  mortgagor  is  estopped  by  the  terms  of  of  the  mortgagee:  Redman  y.  Pturrinn^on^  65 

bis  deed  to  deny  that  his  estate  was  other  than  Id.  271. 

an  estate  in  fee,  and  the  terms  of  a  mortgage  Bona  fide  pardhA8er8»  hoiiT  affected  by 

importing  a  conveyance  of  the  fee  are  equiva-  satisfaction  entered  in  the   record:    Beai  ▼. 

lent  to  a  general  warranty  running  with  the  Sieoena,  72  Cal.  461. 
land:  Trope  v.  Kerns,  decided  December  24, 

1888.  Where  a  mortgage  of  land  purports  to  2988.  Oral  agreement.  — An  oralagfee- 
convey  the  fee,  any  title  afterwards  acquired  ffient  between  tenants  in  common  of  lands  sub- 
by  the  mortgagor  will  feed  the  mortgage,  and  ject  to  a  mortgage,  that  the  interest  of  one  of 
inure  to  the  benefit  of  the  mortgagee;  and  this  the  co-tenants  should  be  relieved  of  the  mort- 
is so,  although  the  title  when  the  mortgage  fft^,  end  the  interest  of  the  other  charged 
was  made  was  in  the  government  of  the  with  the  whole  debt,  is  of  no  effect.  Such 
United  States,  and  was  acquired  by  the  mort-  release  to  be  valid  must  be  in  writing:  Porter 
gagor  after  a  forecloeuro  of  the  mori^gage:  Orr  t.  MuUer,  06  CaL  512. 
V.  Stewart,  67  Cal.  275.    So  also  when  a  mort- 

Mfd  conveys  the  estate  in  fee,  a  decree  of  8947.     Kortgage    Of    afier-ac(|iilre€l 

foKclosnre  is,  in  effect,  a  decree   that  the  property  —  Knowledge  of  temuB  oi  imr- 

estate  vested  in  the  mortigagor  at  the  date  of  chase.  —  A  prior  mortgagee,   who,   pending 

the  mortgage,  aa  well  as  that  which  shall  at  the  negotiations  for  his  mortoage,   acquifiw 

any  time   come    to   him,  be  sold;    and  the  knowledge  that  the  property  offered  as  secu- 

sheriff 's  deed  to  the  purchaser  operates  to  rity  belongs  to  a  third  person,  and  was  to  be 

transfer  to  him  the  estate  so  direoted  to  be  purchased  by  the  mortgagor,  and  that  neg<ltia- 

seld:  Barnard  v.  Wilsonj  74  Id.  512.  tions  for  its  purchase  were  then  pendinA  is 

charged  with  notice  of  the  terms  upon  which 

SI988.    Sale  of  mortgaged  property,  the  purchase  is  made;  and  where  such  tiefitti 

when  authorized:  See  McLane  v*.  Flacar-  involve  the  ezeoution  hj  the  pur^aser  «f  a 

Mt  4t  8.  V.  R,  R.  Co,,  66  Cal.  606.  mortgage  to  the  vendor  to  secure  the  purchase 

price,  the  latter  mortgage,  although   stfbM* 

d9d6.    Aeaignment  of  note  or  mort-  quently  recorded,  is  entitled  to  priori^  oi^v 

gage:  See  Bealy,  Steven*,  T^Cal.  451.  Where  the  other:  Monigtmery  v.  Keppel,%  Cal.  12S. 

several  notes  are  secured  by  mortsage,  and  the  A  mort^a^ee,  having  readUy  aooessible  IMAoe 

holder  seUs  and  assigns  the  one  List  payable,  of  acquiring  knowledge  ol  a  fact  affecting  the 

etpntsly  a^preeing  that  the  assignment  should  title  to  tlie  flaortgaged  property,  which   he 

etrry  with  it  a  jpro  nUd  interest  in  the  ttiort-  itiight  have  ascertained  bv  inquiry,  is  ebttttj^ 

gage,  sitch  agreement  is  binding  upon  a  subse-  with  notice  and  knowledge  ot  such  fact:  Id. 

quent  pnrduiser  of  the  other  notes  with  an  Kcrtoage  of  homestead.  —  Seetion  2295 

assignment  of  the  tHiole  mortgage,  irbo  had  of  tbe  United  States  Revised  Statutes  does  not 

knowledge  oi  the  side  And  assignnient  pre*  prohibit  the  Tolimtturv  ttovtgagfaig  of  laftd  en- 

vioaalf  made^  but  not  of  Ihe  agreeeMnt  re*  tered  ae  a  homeittead:  0»r  ^.  S^feuMH^  67 ^U;' 

specting  the  intemst  itt  the  mortgages  Bedmem  276w 
▼.  Purrinffton,  65  Id.  271.    The  paymeni  el  a 

jud^mant  of  foredomire  of  a  mortgaoe  may  9M8i    CkakM,    ntotttltea'-^  &i  rftll  ma 

operate  as  an  equitable  assignment  to  ue  per-  tion.  -^  A  mortgagB  of  tiie  sepaittle  teal  fMfh- 

son  who  make*  the  payment^  althonah  the  ertv  of  a  mairried  Woman,  pr<mer]y  eMMM 

mortgagee  enters  satismetion  of  the  jadgment  aad  aokaowledged  by  her,  may  oe  Mcmied  so 

n^on  the  record.    Bat  the  lien  of  the  judgment  as  to  eemect  cleneal  mistakes  in  the  deecitp- 

win  not  be  kept  alive  to  tbe  prejudice  of  a  Bob*  tion  of  the  mortgaged  prentisea,  wBeii  Bom 

sequent  bona  Jide  pwrehaeer  of  the  lan^  who  mintafces  a^   eenfessed  by  the  merftta|ef : 

had  no  notice  of  the  equities  of  the  person  who  Saifhge  ami  Loam^  Sa^  T.  Jfedie,  66  Cal.  $?]•. 

made  the  payment^  and  who  pmrahased  while  Where  a  mortgage   describes  a  ptemisMry 

it  i^peared  ef  reoord  that  the  judspMnt  had  note  secured  thereby  sufficiently  to  identify 

been  satisfied  and    disohavgedc    Per»n»  v.  it|  a  ttiitafaeta  tlie(Utte<tf  the  noteis  immate- 

Shaeffer,  65  Id.  ?a    A  pia»Dhaser  of  land  sab-  rial,  and  the  mori^giige  may  be  foreclosed  ivith'^ 

ject  to  a  mortgag/i  a^preed  with  the  owner  and  out  being  reformed!  Unow  ▼.  Helmm^  71  Id. 

the  mortgagee  to  pay  off  the  mdrtgagb  debt  142. 

as  part  consideration  tot  the  purohase.    The  Deaeription:  See  BaU  v.  Shohoeil,  66  Ctil: 

mortgage  debt  was  naid  by  the  parohaser  to  379;  PeUier  v.  GilkBfk,  67  Id.  582;  ehrahBon  ^, 

the  mortgagee,  and  tne  remainder  of  the  pur-  Stewart,  68  Id.  374.    In  an  action  to  f  oreolcne 

chase-money  to   the   owner,  who  therenpon  a  mortgage  as  it  is  written^  a  mortgagor  ,ean* 

conveyed  uie  land  to  tiie  purchaser.     The  not  be  heard  to  complain  of  an  indefinite  de- 

mort^tgee  entered  satisfaction  ofthe  mort-  soription  of  the  mortcaged  pn>perty,  whaterar 

gage  debt  upon  the  record.    It  was  held  that  might  be  the  effect  of  a  sale  under  the  desorip- 

the  transaction  operated  as  an  equitable  asrign-  ■  tion:  Chraham  v.  Stewart,  68  Id.  374» 

meat  of  the  mortgage  to  the  puronaser,  and  was  Befeaeanoe  -^  BedemptioxL  ^  Where  a 

a  lien  prior  and  superior  to  that  of  a  judgment  mortgage  is  given  consiBting  of  a  deed  absolute 

acainst  the  mortgagor  procured  and  entersd  in  form,  and  a  defeasance  in  a  separate  instm- 

atter  the  date  of  the  ezecutioB  of  the  mort-  ment»  an  action  to  compel  a  specific  perform* 

gage,  and  before  ^%  entry  of  satisfaotioft  of  ance  of  the  agreement  to  recouvev  is,  m  effect^ 

ue  mortgage  debt:  MaJtzen  v.  Shatffer^  65  Id.  an  action  for  the  zedemptio&  of  we  land:  JfW^ 

81.    A  covenant  in  a  mortgage^  that  in  caseof  lor  v.  T^yer,  74  CaL  del. 
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205d.  Priority  of  mortgage  to  Mcure  19  Pao.  L.  Bep.  641;  and  as  to  efifeet  of  notiofl^ 
future  advances:   See  Tapia  y.  Demartini,    see  Montgomery  ▼.  Keppel,  75  Id.  128. 

2966.   Chattel  mortgage$. 

Sec.  2955.    Mortgages  may  be  made  upon, — 

First — LocomotiveB,  engines,  and  other  stock  of  a  railroad. 

Second — Steamboat  machinery^  the  machinery  used  by  machinistSi  foun- 
drymen,  and  mechanics. 

Third — Steam-engines  and  boilers. 

Fourth — Mining  machinery. 

Fifth — Printing  presses  and  material 

Sixth — Professional  libraries. 

Seventh — Instruments  of  surveyors,  physicians,  or  dentists. 

Eighth — Upholstery,  and  furniture  used  in  hotels,  lodging  or  boarding 
houses,  when  mortgaged  to  secure  the  purchase-money  of  the  articles  mort- 
gaged. 

Ninth — Growing  crops. 

Tenth — Vessels  of  more  than  five  tons  burden. 

Eleventh — Instruments,  negatives,  furniture,  and  fixtures  of  a  photograph 
gallery. 

Twelfth — The  machinery,  casks,  pipes,  tubes,  and  utensils  used  in  th^ 
manufacture  or  storage  of  Wine,  fruit  brandy,  fruit  syrups,  or  sugar;  also 
Moines,  fruit  brandy,  fruit  syrup,  or  sugar,  with  the  cooperage  in  which  the 
sumo  is  contained. 

Thirteenth — Pianos  and  organs.  \AmendmerU  approved  February  £8^  1887; 
Statutes  and  Amendments  1887^  4/  lo  have  effect  and  be  in  force  on  and  after  its 
passage,'] 

Notes  ow  I>bci8ion8  Appuoablb  to  SsonoNS  2956-3442. 

Bill  of  sale— When  a  mortgage.— In  fntnre  advances.     Whether  siush   mortgage 

determining  whether   or  not  a  bul  of  sale,  was  given  in  good  faith  is  a  question  for  the 

{riven  in  consideration  of  a  pre-existinc  debt,  ju{7:   Wood  ▼•  Franks,  67  Cal.  32. 

IS  a  mortgage,  the  question  to  be  settled  is,  Becording. — A  chattel  mortgage,  accom- 

whether  we  intention  of  the  parties  was  to  panied  by  the  aflSdavit  of  all  the  parties  thereto^ 

cancel  the  debt  or  to  secure  its  payment;  and  as  required  by  section  2957  of  the  Civil  Code, 

this  is  a  question  of  fact,  the  determination  of  is  deemed  to  be  recorded  within  the  meaning 

which  depends  upon  the  negotiations  had  at  o'f  that  section,  when,  being  dulv  acknowledged 

the  time,  and  the  subsequent   acts    of   the  or  proved,  and  certified,  it  is  deposited  in  the 

parties:  Cfook  y.  Lion  F,  Ins,  Co.,  67  Cal.  869.  recorder's  office  with    the  proper  officer  for 

On  a  review  of  the  evidence,  it  was  held  that  record:  Meherin  v.  Oaka,  67  UaL  57. 
the  bill  of  sale  in  question  was  not  intended  as 

a  mortgage  or  pleage:  Id.  2067.    Sale  of  wheat — Payment  hy 

time  check — Custom  of  merchants. — 

S057.  Mortgage  of  leasehold  estate. —  The  action  was  brought  on  a  promissory  note 
Where  a  lessee  executes  a  mortgage  of  his  lease-  executed  in  favor  of  the  plaintiffs  by  the  de- 
hold  estate,  and  of  certain  machinery  erected  fendant  and  one  Scoggins,  and  was  secured 
thereon  by  him,  which  mortgage  purports  to  by  a  chattel  mortgage  upon  a  crop  of  wheat 
be  of  the  fee  of  the  leased  premises,  and  is  dul^  belonging  to  the  latter.  After  the  wheat  was 
recorded  as  such,  the  mortgagee  thereunder  is  harvested,  Scoggins  delivered  it  to  the  plain- 
entitled  to  priority  in  the  mortgaged  property,  tiffs  to  be  sold,  according  to  the  usual  custom 
both  as  against  a  subsequent  assignee  of  the  of  merchants,  and  the  proceeds  applied  to  the 
lease  and  a  subsequent  purchaser  of  the  ma-  payment  of  the  note.  The  plaintiffs  sold  the 
ohinery  at  an  execution  sale  against  the  lessee:  wheat,  and,  without  the  consent  of  Scoggins  or 
SwU  Ice  Machine  Co.  v.  Oould,  73  CaL  153.  the  defendant,  received  in  pavment  therefor  a 

Future  advances. — A  chattel  mortgage  check  payable  ten   days   after   sight.     The 

given  for  a  greater  sum  than  is  due  by  the  usual  custom  of  merchants  engaged  in  the 

mortgagor  to  the-mortgaffee,  to  secure  both  a  wheat  trade  at  the  place  of  sale  was  to  sell  for 

present  indebtedness  and  future  advances,  is  cash  or  sight  drafts.    Before  the  maturity  of 

not-  fraudulent  in  law  as  to  creditors  of  the  the  check,  the  purchaser  of  the  wheat  failed, 

mortgagor,  because  given  for  a  greater  sum  whereby  the  purchase  price  was  lost.     It  was 

than  is  due,  even  though  the  mortgage  does  held  that  the  plaintifGi  were  liable  for  the  loss, 

not  express  upon  its  face  that  the  excess  is  for  as  it  was  occasioned  through  their  negl^ence 
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in  accepting  a  tim<M^eek  in  Tiolation  of  the  thereof,  a  pledge  of  the  goods  by  snch  agent 

iiBual  custom  of  merohants:  Harlan  v,  Ely,  68  as  security  for  a  loan  is  valid  as  against  the 

CbL  522.  real  owner,  if  the  pledgee  acted  in  good  faith, 

and  without  notice  that  the  pledgor  was  not 

2086.    Agreement  for,  does  not  create  the  owner:  Amann  v.  Lowell,  66  Id.  306.    8imi- 

lien.  —  An  agreement  to  pledge  personal  prop-  larly,  a  pledge  of  the  property  of  his  princi- 

erty  does  not  create  a  lien  thereon  in  favor  of  pal,  made  by  a  factor  having  its  possession  and 

the  intended  pledgee,  either  as  against  a  credi-  control,  as  security  for  his  individual  debt^  is  - 

tor  of  the  intended  pledgor,  or  his  assignee  in  good  as  against  the  principal,  if  the  pledgee 

bankruptcy  or  insolvency:  BUcheoek  v.  MasaeU,  acted  in  the  due  course  of  business  without 

71  CaL  331.  notice  of  the  actual  ownership:  Wiap  ▼•  Saih 

"Legal  title  remains  in  pledgor.  — Upon  ard,  66  Id.  469. 
the  pledge  of  shares  of  the  capital  stock  of  a       Batiflcation  of  wife's  pledge:  See  BnUth 

corporation  as  security  for  a  debt^  the  legal  ▼.  MoU,  76  Cal.  171. 
title   thereto,  as   between  the  pledgor   and 

pledgee,  remains  in  the  former:  Oroaa  v.  Eu'       2995.    Deliverv — Oontinuons  change 

reta  Lake  and  Tuba  Canal  Co.,  73  Cal.  302.  of  possession— Pledgor  assisting  in  care 

Personal  property  in  possession  as  se*  of  propertv.  —  After  personal  property  has 

eifrity  fbr  debt.  •— iJnder  this  section,  one  been  pledged,  and  the  possession  thereof  deliv- 

having  the  possession  of  personal  property  as  ered  to  a  pledge-holder,  the  mere  fact  that  the 

security  for  a  debt  due  lum  holds  the  same  as  pledgor,  either  with  or  without  the  knowledge 

a  pledge^  whether  the  title  thereto  has  passed  or  consent  of  the  pledgee,  for  a  time  assists 

to  him  or  not:  lKm(fiiiborough  ▼.  McNeoin^  74  the  pledge-holder  in  takmg  charge  of  the  prop* 

OaL  260.  erty,  does  not  necessarily  render  tiie  holding 

of  it  as  a  pledge  void  as  to  creditors  of  the 

2988.  Sharesof  stock— -Adverse  pos-  pledgor,  in  such  a  case,  there  is  a  sufficient 
session  by  pledgor.  —  A  pledgee  of  shares  delivery  and  continuous  chanse  of  possession 
of  the  capital  stock  of  a  corporation  has  a  to  preserve  the  lien  of  the  pledgee:  uUliher  v. 
Tight  to  retain  their  possession  until  the  debt  Kxim,  71  CaL  214. 

to  secure  which  they  were  pledged  is  satisfied; 

and  while  so  holdins,  he  cannot  claim  them       2997.     Belease     of     mortgage     by 

adversely,  and  thereby  acquire  a  title  under  pledgee  of  mortgagee,  effect  of,  on  rights 

the  statute  of  limitations:   CroaB  v.  Ewrtka  of  pledgor:  See  Chester  v.  HiO,  66  CaL  480. 
Lake  and.  Tuba  Canal  Co,,  73  Cal.  302. 

Bxecutionagainst pledgor. —Apledgee       8000.    Sale  by^ pledgor:  See  ffaJbenkhi 

in  an  action  brought  by  him  to  recover  the  v.  Lissak,  77  CaL  139. 
property  pledged,  against  a  sheriff  who  had 

taken  the  same  under  an  execution  against  the  8001.  Tender  of  indebtedness.  —  A 
pledgor,  cannot  avail  himself  of  a  title  ao-  pledgee,  who  at  the  time  of  a  tender  of  the  in- 
quired subsequent  to  the  commencement  of  the  debtedness  to  secure  which  the  pledge  was 
action:  Banwari  v.  FuUeerth,  73  CaL  626.  given  admits  its  sufficiency,  cannot  afterwards 

object  to  the  tender  on  the  ground  that  it  was 

2989.  Acticm  fbr  dividends — Assign-  accompanied  by  conditions  to  which  he  was 
ment  of  shares.  —The  action  was  brought  not  bound  to  accede:  Barnard  v.  Fulkerth,  73 
bT  the  pledgee  of  shares  of  the  capital  stock  Cal.  626;  and  he  is  liable  to  the  pledgor  for 
of  a  corporation,  against  the  latter,  to  recover  the  depreciation  in  value  of  the  property 
certain  dividends  which  had  accrued  upon  the  pledged  after  a  tender  of  the  amount  due,  and 
stock.  The  corporation  paid  the  money  into  the  refusal  of  the  pledgee  to  deliver;  and  snch 
court,  and  had  the  pledgor,  the  original  owner  liability  may  be  enforced  by  the  pledgor, 
of  the  stock,  and  a  person  to  whom  it  had  either  by  an  action  of  trover  or  by  a  bill  to 
been  assigned,  substituted  as  defendants,  redeem:  Loughborough  v.  McNevm,  74  Id.  260. 
Upon  the  trial,  it  appearing  that  the  debt  to  The  lien  of  a  pledgee  is  extinguished  when  a 
secure  which  the  stock  was  pledged  had  been  tender  of  the  amount  due  on  the  debt  is  made 
satisfied,  judgment  was  rendered  Mrith  the  con-  according  to  law  and  refused  by  the  pledgee, 
sent  of  the  pledgor  in  favor  of  the  assignee  for  Upon  such  tender  being  made  and  refused, 
the  entire  amount  of  the  dividends.  It  was  l^epledgor  is  entitled  to  the  property  pledged; 
held  that  the  plaintiff  had  no  interest  in  the  and  when,  on  or  after  such  tender,  a  demand 
money,  and  could  not  question  the  correctness  is  made  for  the  pledge,  which  is  refused,  the 
of  the  judgment  in  so  far  as  it  awarded  to  the  pledgee  is  guilty  of  conversion:  Id.;  and  a 
assiffnee  the  dividends  which  accrued  prior  tender  is  not  vitiated  by  a  condition  imposed 
to  the  assignment:  Croea  v.  Eureka  Lake  and  at  the  time  of  the  tender  that  the  property 
Tiiba  CancU  Co,,  73  CaL  302.  pledged  should  be  delivered  to  the  pledgor: 

Id.     Where  a  contract  of  pledge  does  not  fix 

2991.       Apparent    ownership.  —  The  the  time  for  the  payment  of  the  debt  secured 

owner  of  stoc^  who  voluntarily  delivers  the  thereby,  a  tender  of  the  amount  due  thereon, 

indorsed  certificates  to  a  third  person  allows  with  interest,  made  within  a  reasonable  time 

him  to  assume  the  apparent  ownership  of  the  after  a  previous  demand  for  payment  had  been 

stock,  and  cannot  recover  the  same  from  a  refused  Dv  the  pledgor,  is  good,  under  section 

bona  fide  pledgee  of  the  apparent  owner  with-  1492  of  the  Civil  Code,  and  extinguishes  the 

out  payment  of  the  debt  for  which  the  pledge  lien  of  the  pledgee:  Id.;  and  in  an  action  to 

was  made:  Arnold  v.  Johnson,  66  CaL  402;  enforce  a  pledge,  a  plea  of  a  previous  tender 

Ambrose  v.  Eivans,  66  Id.  74.    So  also  where  of  the  indebtedness  is  good  without  bringing 

goods  are  deposited  in  a  warehouse  in  the  the  money  into  court:  Id.     A  pledgee  is  not 

name  of  an  agent^  who  is  apparently  the  owner  justified  in  refusing  to  surrender  the  property 
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pledged  to  the  asBiffnee  of  the  pledgor,  npon  a  8121.     ▲oeomxnodUitieiL  indorfeeni.  — 

tender  by,  him  of  toe  amonnt  seciiTed  thereby«  One  of  two  acoonmodation  indoraers   on  a 

bjffeasoii  of  the  fact  that  0ab8e<iiieiit  to  vbe  promissory  note,  npon  beinff  sned  thereon*  haa 

assignment  the  property  had  been  attached  as  a  risht  to  pay  the  same  without  waiting  far  a 

banging  to  the  original  pledgor:  Id.  trial  of  the  aetion,  and  to  then  enforce  oonjbd- 

_             -      -      ^      —          ^  bntion  from  his  oo-indesnsr:  Muckado  ▼.  Ar- 

8009.    VotiM  of  0al»:  See  MiR  ▼.  JW-  fiandat,  74  OaL  862;  aee  JMbs  t.  £&aisoA 

fftm,77C9L  267.  76  CaL  127. 

v«rtio»b7aMignee  of  plexor.  ~Wh«^  in  an  acti^m^a  promissory  note,  a  detose 

a  pledgor,  ^pending  an  action  to  enf create  ^^imt  the  eonsidef^tion  thmto  waa  iikfla 


pMg^  assiffns  his  mterest  xn  the  prcq?erty  n„rt  be  specially  pleaded  in  tha  answer,  if  fte 

pledged,  an^  Miy  cause  of  acUon  Ee  mi^ht  camDlatnt^oesnotdislosethaiUegality:5to»a 

We  against  the  pledgee  fortiie  convOTsion  ^  ^^^  66  CaL  2^.    A  pHiSuss^y  na*s, 

Sr^^^fS!^  "^^^  aactaon886of  the  ^^^  |,^^^  ,^3,  ^  sett&wmt  of  ackk^ 

Goda  of  CiirU  Prpced^  may  intervene  for  the  g,  daniges  for  which  he  waeoiot  UaUe^  and 

?^?!!^*?^'''^i?^^'^5nT'S?^*^**^'  for  which  the  payee  of  tha  note  admitted  he 

Lmgkboroughy.  Mc^fTain,  74  CaL  250.  ^^  ^^^  iijje,^ut  whi<di  he  waa  indneed  ie 

8008     Bale  by  pledgee  after  action  ^^^^'^^  ^7  reason  of  threats  that  H  ha  did  not 

broukht  f6r  recovery  of  stock.  —  While  be  would  be  sued  on  the  claim,  aAd  liiereby  be 

an  action  was  pending  for  the  recovery  of  P"*  .*f»  ■^f^™P?^t  ^'P*?*^  "of**^* 

shares  of  stock  teld  as  a  pledge  for  the  pay-  «>n«dera4aon:  SeU  r.  ^etm,  76  Id.  86.    The 

ment  of  a  loan,  the  pledge^^sold  the  shares  m  P*y«®,<>l  *  promissory  note,  pven  for  money 

rn  market  for  a  sum  larger  than  the  amount  i«^®^  by  him  m  good  faith,  to  be  wed  m 

the  loan.    It  waa  held  that  the  plaintiff  throwing  dioe,  may  maintain  an  action  tiiacaon 

could  not  recover  the  excess  in  such  an  action,  agwn**  «*«  ™«»  wthough  he  knew  the  ipmr- 

as  it  constituted  no  part  of  his  cause  of  action:  V^  lo'  "^^^  "^e  money  waa  intended  to  be 

Ambroaey.  Evans,  660aL  74.  used,  when  it  does  not  appear  that  he  won  any 

of  the  money,  or  that  the  maker  of  the  note 

8011.    Action  to  recover  debt  secored.  lost  any  of  it  in  the  dioe-throwing:  OorUn  ▼. 

— Where  property  is  pledged  to  secure  a  debt,  WaMorti,  73  Id.  411. 
the  pledgee  may  maintain  an  action  for  the 

debt  without  first  exhausting  the  subject  of  8188.    Bona  flde  indorsee.— The  pw- 

the  pledge:  EkrUch  v.  Ewald,  66  CaL  97.  chaser  of  a  promissory  note,  after  its  sfq^ent 

maturity,  is  not  an  indorsee  in  due  course  of 

8047.    Indorsement  of  purchase-price  busiuess,  and  does  not  acquire  a  title  thereto 

note — Sevival  of  lien.  —  Under  this  section  free  from  defects  in  the  title  of  the  person  £rom 

the  indorsement  and  transfer  by  a  vendor  of  whom  he  purchased  it:  CfhoM  v.  WkUntort,  68 

land  of  a  promissory  note  given  him  by  the  Cal.  545;  see  note  to  sec.  3124. 

vendee  in  payment  of  the  purchase  price  does  Transfer  by  depositary.  — The  mere  poe- 

not  operate  to  destroy  the  lien  of  the  vendor,  session  by  a  depositary  of  a  promissory  note  in- 

if  he  IS  subsequently  compelled  to  take  up  the  dorsed  in  blanic  by  the  payee,  in  the  ahaence 

note  by  reason  of  its  d  on-pay ment  by  the  ven-  of  any  other  evidence  of  property  or  anthcaity 

dee.    in  such  a  case,  the  lien  of  the  vendor  is  to  seU  from  the  owner,  will  not  enable  the  de- 

merely  suspended,  and  revives  when  he  takes  positary  to  transfer  the  note  so  as  to  paas  a 

up  the  note:  Bancroft  v.  Cosby,  74  Cal.  583.  good  title  thereto:  Chaae  v.  WkUmore,  68  OaL 

Waived  by  obtaining:  personal  jndg-  545.    But  in  this  case,  a  findina  that  the  plaia- 
ment.  — The  lien  of  a  vendor  of  land  for  the  tiff  had  not  ratified  the  nnauworized  transfiar 
unpaid  purchase  price  is  not  a  specific  and  ab-  of  the  note  in  question  was  held  to  be  sap- 
solute  charge  upon  the  land,  but  a  mere  equi-  ported  by  the  evidence:  Id. 
table  right  to  resort  to  it  upon  failure  of 

pavment  by  the  vendee,  and  can  be  enforced  81d4.    Bona  flde  hoLder.  — That  a  su^go- 

omy  by  a  suit  in  equity.   Such  a  lien  is  waived  liable  note  was  signed  by  the  maker,  who  conld 

by  the  vendor *s  proceeding  against  the  vendee  not  read  or  write  Ekigiieh,  believing  the  payee's 

in  an  action  at  law,  and  by  the  recovery  therein  representations  that  it  was  not  a  note,  but  a 

of  an  ordinary  money  judgment  for  the  pur-  mere  memorandum  of  agency,   cannot  avail 

diase  price:  FiOsellr,  Leahy,  72  Cal.  477.  against  an  innocent  purchaser  for  value  be- 
fore maturity:  Bedell  v.  Herring,  77  CaL  572. 

8008.    Provision  for  attorney's  fee.  —  Where  a  note  of  a  corporation  appears  oa 

A  promissory  note  which  provides  for  the  pay-  its  face  to  have  been  executed  by  its  presi- 

ment  of  an  attorney's  fee,  in  case  suit  should  dent  in  his  own  favor,  it  is  sufficient  to  chaige 

be  t>ronght  thereon,  is  not  a  negotiable  insfcra-  his  assignee  with  notice  of  any  want  of  au- 

ment:  Vltcue  v.  WkUmore,  68  Cal.  545.  thority  to  execute  it:  SfnUh  v.  Loa  Angeles  /. 

df  L  Co^.  Ass\  decided  February  27,  1889. 

8095.    Wctrahouse  receipt.  -—  Under  the  Promissory  notes  assigned  before  maturity  may 

act  of  1878,  a  warehouse  receipt  is  negotiable,  be  pleaded  as  a  counterclaim  by  the  assignee, 

unless  it  is  marked  non-negobiablo  across  its  in  an  action  by  an  administrator  to  recover  a 

faoe,  and  the  indorsement  thereof  by  the  party  mortgage  debt  due  the  estate  from  the  assignee, 

to  whose  order  it  is  issued  passes  the  absolute  althougn  the  notes  were  not  presented  to  tibe 

title  to  the  property  mentioned  therein  to  the  administrator  for  allowance,  ii  an  action  could 

indorsee:  Bisliop  v.  Fulkerth,  68  Cal.  607.  have  been  maintained  upon  them  at  the  oom- 

School  warrant  is  not  a  negotiable  instru-  mencement  of  the  foreclosure  suit;  but  if  as- 

ment:  Shakespear  v.  Smith,  77  Cal.  638.  signed  after  maturity,  the  assignee  takes  them 
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flnbject  to  aU  ezitUiig  eqnitiet  between  tiie  ontion  of  the  note  were  admitted,  and  that 

maker  and  payee,  aom  under  each  circmm-  prima  /€tde  it  wae  made  when  and  whete  it 

•tanoee  tbej  woold  not  be  the  eabject  of  a  lore  date:  Brown  v.  Weldon^  71  Id.  393. 

ooanterdaim,  and  oonld  not  be   pleaded  as  Aetioii  on — Want  of  oonmd&rMan. — 

eaek  under  eeotion  438  of  the  Code  of  CItiI  Putial   fiailnre   ol  —  In   an  action  on  a 

Prooedore:  Zyon  ▼.  Petti^t  66  CaL  282.    A  bmia  pronuMory   note,    brought    by   the   original 

jid$  pledgee  of  a  promiMoiy  note,  which  wae  payee,  or  by  an  indoreer  with  notice  or  after 

exeoated  without  eonaideratien,  oannot  hold  niatnrity,  against  the  maker,  the  total  want  of 

the  maker  liable  thereon  to  any  greater  extent  consideration  for  the  note  is  a  complete  de- 

than  the  amount  of  the  debt  tor  wfaidi  it  was  fense,  and  the  partial  failure  of  the  considera- 

pledged:  BtU  ▼.  Beam,  76  Id.  86.  tion  is  a  defense  pro  tanto:  Brayly  v.  Btnrff, 

mala  fide  purehaaer— Suit  toot  caaoil-  71  Cal.  481.    An  action  was  brought  by  an  in- 

lation  of  aoto:  See  Cfannpodanico  ▼.  Cfroetud,  doraee  before  matority  on  a  promissory  note 

66  GaL  368.                            ^  which  had  been  given  by  the  defendant  in 

Traiiste  after  matiirity. — The  traas-  payment  of  certam  hay  purchased  by  him 

feree  of  a  promissory  note,  after  its  maturity,  bom  the  original  payees.    On  the  trial,  4^e 

is  not  an  mdorsee  m  due  course  of  business,  defendant  offered  to  show  that,  at  the  time  of 

«id  does  not  acmure  an  abeolnte  title  thereto,  the  execution  of  tiie  note,  tiie  |»arties  thmeto, 

so  that  it  is  Talid  in  his  hands,  notwithstand-  not  knowing  the  exact  quantity  of  the  hay, 

ing  a  defect  in  the  title  of  the  transferrer:  agreed  that  if  it  fell  short  of  the  quantity 

Woodwm  y.  Cok,  69  CaL  142.    Such  a  note  is  estimated  to  have  been  sold,  a  oorrespond- 

discharged  by  payment  to  the  payee  before  inff  credit  should  be  given  on  the  note.    Hie 

notice  to  the  maker  of  the  assignment:  Bank  defendant  further  ofibred  to  show  that  the  hay 

qf  Stockton  ▼.  Jonea,  66  Id.  437.    In  an  action  did  fall  short  of  the  estimated  quantity,  and 

on  a  promissory  note  against  the  maker  by  an  that  the  plaintiff  had  notice  of  these  facts  be- 

indorser  after  maturitv,  an  allegation  in  the  fore  the  indorsement.    It  was  held  that  the 

answer,  that  the  consideration  received  by  the  evidence  was  admissible  to  show  a  partial  fiul- 

defendant  for  the  note  was  less  than  the  amount  ure  of  the  oonsideration  for  the  note:  Id. 
stated  therein,  does  not  constitute  any  defense: 

Wood  V,  Brush,  72  Id.  224.    In  such  an  ac*  8130.     Praaontment  f6r  paymant.  — 

tion,  the  defendant  may  set  up  any  defense  Under  the  provisions  of  the  Civil  Code,  an  in- 

which  he  could  have  interposed  against  the  dorser  on  a  promissory  note  payable  with  io- 

assignor,  and  which  existed  at  the  time  of  or  terest  at  sight  or  on  demand  is  not  exonerated 

before  notice  of  the  assignment;  but  he  cannot  by  the  mere  failure  of  the  payee  to  present  the 

set  up  a  defense  or  counterclaim  which  has  note  for  payment,  after  its  apparent  maturity: 

arisen  since  the  commencement  of  the  action:  Maehado  v.  Fernandez,  74  Cal.  362. 
Id. 

Aotion  tnr  holder -—Svidanoe.  —To  en-  8185.    Default  in  interest— Option  to 

title  tibe  holder  of  a  promissory  note  to  main-  consider  as  due.  — An  option  given  to  the 

taiu  an  action  thereon,  he  must  be  the  legal  holder  of  a  promissory  note  of  having  the  same 

owner,  and  have  the  right  of  poesession,  and  become  doe  immediately  upon  default  in  the 

his  ownership  must  be  sufficient  to  protect  the  payment  of  the  interest  as  therein  provided,  in 

maker   from  a  subsequent  recovery  against  order  to  be  available  as  against  an  indorser, 

him.    In  such  an  action,  the  defendant  may  must  be  exercised  within  a  reasonable  time 

riiow  that  the  plaintiff  paid  no  oonsideration  after  default;   and  a  delay  of  seven    OMAths 

for  the  note,  and  is  not  the  legal  owner  of  it:  before  attemjptittg  to  exercise  the  option  is  un- 

Woodium  V,  CoU,  69  CaL  142.     An  action  was  reasonable:  Croetmort  v.  Page,  73  Cal.  213. 
brought  on  a  promissory  note  by  an  indorsee. 

Tiie  complaint  alleged  that  prior  to  the  com-  ^  8164.  Payment  on  account —Applioa- 
msncement  of  the  action  the  original  payee  in-  tion  of  —A  payment  made  on  account  of  a 
doned,  assigned,  and  delivered  the  note  to  the  promissory  note,  in  the  abeence  of  an  v  agree- 
plaintiff  It  was  held  that  the  plaintiff  was  ment  or  direction  as  to  how  it  should  be  ap- 
presumed  to  be  the  owner  and  holder  of  the  plied,  in  so  far  as  it  exceeds  the  interest  which 
note  at  the  commencement  ol  the  action,  and  has  accrued  at  the  time  of  payment,  will  be 
that  no  allegation  on  the  subject  was  required:  applied  to  the  payment  of  the  princiiHd  of  the 
Pryee  v,  Jordan,  69  Id.  669.  The  complaint  note,  and  not  to  future  or  unearned  interest: 
must  allege  the  non-payment.  An  allesaUon  Monroe  v.  Fold,  72  Cal.  568.  When  part  pay- 
that  the  defendant  has  refused,  and  still  does  ment  is  made  upon  the  note  of  a  corporation, 
refuse,  to  pay  the  principal  or  interest  of  the  the  personal  note  of  the  president  given  for  the 
note,  or  any  part  thereof,  mad  that  there  is  balance  due  is  upon  a  good  consideration,  it 
now  due  the  plaintiff  a  certain  sum,  is  not  suf-  being  presumed  that  the  note  of  the  corpora- 
ficient:  Serolife  v.  Claiy,  71  Id.  123.  An  an-  ti(m  was  given  up:  Hoba(yn  v.  Haaeett,  76  Id. 
swer  admittin|p  the  execution  and  delivery  of  203. 

the  note,  but  denying  that  the  plaintiff  is  the  Payment  —  Withdrawal  of  fond.  —  In 

holder  thereof,  and  aUeging  that  a  third  person  an  an  action  on  a  note  when  the  defendant 

is  the  holder,  states  merely  conclusions  of  law,  asserts   that   before   suit   he   deposited   the 

and  raises  no  issue:  Monroe  v.  Fohl,  72  Id.  amount  due  on  the  note,   evidence  that  the 

668.    An  action  was  brought  on  a  promissory  money  deposited  in  tho  bank  was  withdrawn 

note,  which  was  set  forth  in  hoc  verba  in  the  by   him  on  his  own  check  is  admiBsible  to 

complaint.     The  answer  was  unverified,  and  show  that  the  money  was  not  deposited  to  pay 

consisted  of  a  general  deniaL    On  the  triai,  the  the  note,  but  for  defendant's  own  use:  Low  v. 

plaintiff  offered  no  evidence  of  the  execution  of  Warden,  11  Cal.  94. 

the  note.    It  was  held  that  the  evidence  was  Payment  to  supposed  agent:  See  Quinn 

unnecessary,  as  the  genuineness  and  due  exe-  v.  Dret^tach,  75  Cal.  159. 
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8944.    Safliciency  of  torn — Interest,  upon  bonds  of  the  city  of  Sacramento,  issaed 

-.An  instrnment  in  the  following  form.  Tix.:  nnder  the  act  of  April  24,  1858^  are  not  de- 

"  Grass  Valley,  Jnly  8,  1882.    f  l,00a    Three  mands  which  are  reonired  to  be  presented  for 

years  from  date,  I  promise  to  pa^  to  Daniel  allowance  to  the  aaditor  or  board  of  tmstees. 

Stricklandy  for  vsdne  receiyed,  in  United  States  '  They  are  payable  on  presentation  to  the  treas- 

gold  coin,  at  the  rate  of  ton  per  cent  per  an-  nrer,  whenever  there  are  funds  in  his  posses^ 

nnal,''-~andsignedby  the  makers,  isapromis-  sion  which  have   been   appropria,ted  to  the 

sory  note,  and  is  in  effect  an  agreement  to  pav  payment  of  the  coupons  by  tiie  act  anthoriang 

one  thousand  dollars  three  years  after  the  8m  the  bonds:  FretHU  ▼.  Chmkberlain,  66  Id.  608L 

of  July,  1882,  with  interest  thereon  at  the  rate  Faynftont  of  interMt  --  Kandamns.  — 

of  ton  per  cent  per  annum:  Striekkmd  ▼.  Hoi-  Where  the  provisions  of  a  municipal  charter 

hroote,  75  CaL  268.    A  note  which  says  "we  make  it  the  dut^  of  the  treasurer  to  pay  the 

promise  to  pay,"  without  further  naming  the  interest  of  certain  bonds  when  the  same  faUa 

maker,  and   which  is  signed  "  A.   Hassett»  due  out  of  a  fund  provided  for  that  ^urpose» 

president*"  binds  him  personally;   the  word  such  payment  is  a  duty  specially  en joineid  by 

'Jj>resident "  being  merely  detcrtptio  penomcB:  law  upon  the  officer,  and  may  be  enforced  by 

Mobmm  v.  Hauetl,  76  Id.  203.  fnoniiamiw.*  Meytr  ▼.  Porter^  66  GaL  67.     An 

Corporation,  ezecotioii  of  note  by.  — ^A  act  of  the  lenslature  abolished  the  corporation 

promiasory  noto  read  "We  promise  to  pay,"  known  as  "The  Mayor  and  Common  Council  of 

etCy  and  was  signed  "Pioneer  Biininff  Com-  the  City  of  Sacramento^"  and  rested  ito  prop- 

pany,  John  £.  l£son,  Sup't."    The  seal  of  the  erty  and  ri^ts  in  a  corporation  named  the 

corporation  was  not  attached.    It  was  held  in  "City  and  County  of  SaCTamento.**    The  act 

an  action  by  the  payee  that  parol  evidence  was  provided  for  the  issuing  of  bonds  of  the  city 

admissible  to  show  that  it  was  understood  by  of  Sacramento  for  the  funding  and  payment  of 

him  to  be  the  note  of  the  company,  and  that  the  debts  of  the  city,  that  hfty-fire  per  cent 

the  consideration  passed  to  it:  Bean  v.  Pioneer  of  the  municipal  revenues  derived  from  certain 

Mining  Co.,  66  CaL  451^'  If  it  was  known  to  named  sources  be  set  apart  and  appropriated 

the  payee  that  the  noto  was  given  by  the  su*  as  an  interest  and  sinkmg  fund  for  the  pay- 

perintendent  in  recognition  oian  indebtedness  ment  of  the  bonds,  and  that  a  tax  be  le^ed 

of  the  company,   the  superintendent  is  not  upon  the  property  within  the  city  limite  for 

bound  on  tho  note,  even  if  he  had  no  power  that  purpose.    A  subsequent  act  of  the  lesis- 

toezecuto  the  instrument  for  the  company:  Id.  latere  created  the  "City  of  Sacramento,     a 

municipal  corporation,  and  made  it  tiie  legal 

886 1.    Bonds—  Form  of  — ^A  par^  who  successor  of  the  city  and  county  of  Sacramento, 

has  agreed  to  purchase  the  bonds  of  a  county  It  was  held  that  it  was  the  duty  of  the  new 

is  not  bound  to  accept  them  unless  they  are  corporation  to  levy  and  collect  tiie  tax  for  the 

made  in  the  mode  prescribed  by  the  act  au-  payment  of  the  principal  and  interest  of  the 

thorizing  their  issue:  Merced  Oointy  v.  Begenta  lx>ads,  and  that  nutndannu  will  lie  to  compel 

qftJte  Univeraty,  66  Cal.  25.  the  levy:  Meyer  t.  Brown,  65  Id.  583.     Man- 

Kailroad  corporation — Power  to  iasae  damue  will  not  lie  to  compel  the  payment  of 

— Rights  of  bond-holders:  See  JfcZ^one  ▼.  interest  on  interest:   Dade  y.  Porter,  66  Id. 

PlaeerviUe  A  8.  V.  R.  B.  Co.,  66  Cal.  606.  658. 

Bonds  for  Indian-war  expenses — Vo-  Payment — BatisfiMstion  and  discharge, 
tice to  purchaser. — A  5oita/fJ«  purchaser  of  — An  averment  in  an  answer   that  certain 
bonds  issued  by  the  stete  of  California  for  the  bonds  of  the  defendant  which  were  the  sub- 
loss  of  property  incurred  during  the  suppres-  ject-matter  of   the  action  had  been   "  paid, 
sion  of  Inman  hostilities,  which  bonds  recite  satisfied,  and   discharaed,"  is   sustained   by 
their  issue  in  conformity  with  the  act  of  Apxil  proof  that  the  plaintiff  received  from  a  third 
25,  1857,  and  which  are  made  payable  only  party  a  sum  less  than  the  face  of  the  bonds, 
out  of  money  thereafter  to  be  appropriated  by  under  an  agreement  that  he  would  deliver 
Congress  for  the  payment  of  such  expenses,  is  them  up  for  cancellation:  Bobmaon  ▼.  P.  A  8. 
charsed  with  notice  of  all  the  conditions  im-  V.  R.  B.  Co.,  65  Cal.  263. 
posed  by  the  acte  of  the  legislature  and  of  Con-  Overdue   coupons  —  Bights   of   pur- 
sress,  upon  the  subject  of  the  act  of  April  25,  chaser:  See  McLcme  ▼.  P.  A  8,  V.  B.  B,  Co., 
1857,  and  cannot  enforce  the  payment  of  the  66  CaL  606. 
bonds  until  an  appropriation  therefor  has  been 
made  b^  Congress:  Sutro  y.  Dunn,  74  Cal.  593.  8887.      Xnterest  —  Withholding    bjr 

Municipal  bonds  —  Illegal  issue  —  tenant.  —  In  an  action  by  a  lessor  to  recorer 
Bona  flde  holder.  —  Bonds  of  a  city,  is-  damages  for  the  breach  of  a  covenant  in  the 
sued,  signed,  and  authenticated  as  required  lease  to  surrender  the  demised  premises  at  the 
by  the  act  authorizing  their  issue,  are  valid  expiration  of  the  term,  the  plamtiff  is  not  en- 
claims  in  favor  of  a  bona  fide  holder,  although  tiUed  under  this  section  to  recover  interest  on 
there  may  have  been  irregularity  or  fraud  on  the  damages  awarded  him  for  the  unlawful 
the  part  of  the  agent  of  the  municipality  in  withholding,  because  such  damages  are  un- 
iasuing  the  bonds:  Meyer  v.  Brown,  65  CaL  583.  liquidated  and   uncertain,  and  can  only  be 

Interest  coupons  —  Presentation  for  made  certain  by  proof  and  adjudication:  Cclmm 
audit  and  allowance.  —  It  is  no  defense  v.  Ooodall,  72  Cal.  498.  In  such  an  action,  the 
to  a  proceeding  for  mandamua  brought  by  plaintiff  is  not  entitied,  under  section  32^  of 
an  individual  bond-holder  that  the  mterest  the  Civil  Code,  to  recover  interest  on  the  dam- 
coupons  had  not  been  presented  to  the  board  of  ages  awarded  on  the  ground  that  the  witbhold- 
trustees  for  examination  and  audit,  nor  l^t  inff  was  oppressive,  because  such  interest  is 
there  are  other  bond-holders  interested  in  the  omy  recoverable  in  cases  not  arising  from  con- 
fund  who  have  not  demanded  payment:  Meyer  tract:  Id.  On  a  review  of  the  evidence,  it  was 
V.  Porter,  65  CaL  67.     The  interest  coupons  held  that  the  finding  that  the  defendante  eon- 
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tinned  in  possession  of  the  demiaed  premises  the  Talne  of  the  crop  that  might  have  been 

from  the  expiration  of  the  lease  until  the  oom-  xmised  on  the  land  by  an  average  farmer  dnr- 

mencement  of  the  action  was  sustained,  and  ing  the  term,  less  the  cost  of  raising  it,  ...  . 

that  the  evidence  tending  to  show  the  amount  and  that  they  might  consider  the  fact  that  i^e 

of  the  damages  caused  by  the  withhoLding  iraa  plaintiff  had  the  stock  and  utensils  to  work  and 

properly  admitted:  Id.  enltivate  the  land,  without  hiring  it  done.    At 

the  request  of  the  defenduit,  the  court  further 

8S394.  Bxampkoy  damagM  may  bo  instructed  the  jury  that  in  assessiuff  the  plain- 
awarded  in  abasnoe  of  malioe.  —  Under  tiff's  damage  thev  could  not  consider  damaces 
tins  section,  the  awarding  of  exemplary  dam-  resulting  ufom  the  loss  of  his  labor  or  of  tke 
agee  for  tortious  acts  is  not  confined  to  cases  uae  of  his  teams.  It  was  held  that  the  instruc- 
in  which  malice  on  the  part  of  the  defendant  tions  were  proper,  and  were  not  conflioting: 
appears:  St.  Orts  v.  McQlaaher,  74  Gal.  14&  Biee  ▼.  Wfutmore,  74  Cal.  619. 
wemplary  damages  are  also  properly  assessed  Oovenanta  for  piirchaBa  and  aale — 
in  an  action  for  assault  and  nattery  where  ths  Tttrftnmanoe. — 'Where  a  lease  contains  a 
•videnoe  satisfied  the  jury  that  the  assault  was  ptovision  giving  the  lessee  the  privilege  ol 
malioionsly  made:  Bundy  V.  Maginets,  76  purchasmg  the  demised  premises  at  any  time 
Id.  432.  And  a  charge  that  plaintiff  could  rs-  during  the  term,  upon  the  payment  of  a  stipn- 
cover  only  actual  damages  is  properly  refused,  lated  sum  to  the  Insors,  the  covenants  for  the 
where  there  is  evidence  of  a  wanton  and  ma-  payment  of  the  porchase  price  by  the  leasee^ 
lieions  trespass  bv  the  defendants:  WcUen  ▼.  and  for  a  conveyance  by  the  lesson,  are  mur 
DmnoB,  76  Id.  563.  tnal  and  dependent^  and  neither  parW  can  put 

the  other  in  default  without  f^n^'n?i\f^  a  per- 

8800.    Breach  of  oontract  to  oonatmet  formaace  on  his  part,  unless  the  other  wiy 

levee — Iioaa  of  poeaiblo  profits.  —In  an  waives  snch  perfonaance:  Heine ▼.  Treadwdl, 

damaoc 


action  to  recover  damages  for  the  breach  of  a  72  CaL  217.  An  allsgation  by  the  lessee  thai 
contract  whereby  the  defendant  agreed  to  con-  ever  since  a  dav  prior  to  the  expiration  of  the 
struct  a  levee  around  certain  swamp  and  over-  lease,  "  he  has  been  and  still  is  ready  and  will- 
flowed  land  for  the  purpose  of  reclainung  it|  ing  to  perform  each  and  all  of  the  covenants 
the  plaintiff  is  not  entitled  to  recover  damages  and  conditions  of  said  agreement  on  his  part 
on  account  of  the  loss  of  possible  profits  whiish  to  be  kept  and  performed,  and  to  pav  to  the 
might  have  accured  to  him  under  a  lease  of  lessors  tab  full  sum  thereby  acreed  to  be 
the  land  executed  by  him,  without  the  knowl-  paid,  upon  the  performance  on  tiieir  part  ol 
edge  of  the  defendant,  after  the  breach  of  the  the  covenants  snd  conditions  by  them  so  to  be 
contract:   WaUaee  v.  Ah  Sam^  71  Cal.  197.  kept  imd  performed,"  is  not  on  averment  that 

he  tendered  the  purchase  price:  Id.    The  re- 

8301.    Amount  of  damagea  must  be  fnsal  of  the  lessor  to  convey  after  the  termina- 

proved.  — In  an  action  to  recover  damages  tion  of  the  lease  does  not  relieve  the  lessee  of 

for  the  breach  of  a  contract,  the  amount  of  the  necessity  of  proving  a  previous  tender:  Id. 

damaffes  caused  by  the  alleged  breach  is  to  be  Svidenoe  of  apedal  damage. — An  action 

proved  as  a  fact:  JParhe  v.  Frank,  75  Cal.  364.  was  brought  to  recover  damages  for  the  breach 

of  a  contract  whereby  the  detendant  agreed  to 

3802.     Special    damagea     must     be  buy  in  certain  land  owned  by  the  plaintiff  at  a 

averred.  — An  action  was  boought  to  recover  tax  sale,  and  to  allow  the  plaintiff  to  redeem 

damages  for  the  breach  of  a  contract  whereby  the  same  within  a  specified  time.    The  com- 

the  defendant  agreed  to  pay  to  a  creditor  of  plaint  alleged  that  the  defendant  had  refused 

the  plaintiff  a  certain  sum  of  money  intrusted  to  allow  we  plaintiff  to  redeem,  had  trans- 

to  him  by  the  latter  for  such  purpose.     On  the  ferred  the  tax  certificates  to  a  third  person, 

trial,  for  the  purpose  of  showing  the  damages  and  that  the  latter  had  procured  a  taix  deed 

caused  by  reason  of  the  non-payment  by  the  for  the   land,  and  had   Drought   an   action 

defendant*  the  plaintiff  against  the  objection  founded  thereon  against  the  plaintiff  to  quiet 

of  the  defendant,  gave  evidence  that  a  credi-  his  titie.    There  was  no  averment  in  the  com- 

tor  had  brought  an  action  against  him  for  the  plaint  that  the  plaintiff  had  been  dispossessed 

money,  in  which  his  property  bad   been  at-  of  the  land,  or  of  any  special  damage.    It  was 

tached  and  sold  at  a  sacrifice  as  perishable,  to  held  that  evidence  of  the  value  of  the  rents 

his  consequent  injury.    It  was  held  that  the  and  profits  of  the  land,  and  of  expenses  in- 

damages   were  not  such  as  naturally  flowed  curred  by  the  plaintiff  in  the  action  to  quiet 

from  the  breach  of  the  contract,  and  that  evi-  titie,  were  inadmissible:  Hancock  v.  Hvhbett,  71 

deuce  thereof  was  inadmissible,    without  an  CaL  537;  and  further,  that  the  refusal  of  the 

averment  in  the  complaint  of  special  circum-  court  to  permit  the  plaintiff  to  amend  his  com- 

stances  entitiing  the  plaintiff  thereto,  of  which  plaint  during  the  pro^fress  of  the  trial,   by 

the  defendant  had  knowledoe  at  the  time  of  alleging  the  expenaes  mcurred  by  him  in  the 

entering  into  the  contract:  mUeheU  v.  Clarke^  action  to  quiet  title,  was  not  an  abuse  of  dis- 

71  Cal.  163.  cretion,  as  the  amendment  would  have  necessi- 
tated a  continuance  without  any  fault  on  the 

8806.    Oovenant  —Action  for  breach  part  of  the  defendant:  Id. 
—  Penalty:  See  Peofgle  v.  Central  Pacific  R. 

R  Co,,  76  Cal.  29.  8808.    Contract  for  the  aale  of  per- 

^reach   of  covenant  to  give  poiaes-  aonal  property. — The  measure  of  damagea 

sion.  — In  an  actidn  by  a  leasee  of  farming  in  an  action  by  the  bayer  against  the  seller  to 

landtorecoverforabreachof  a  covenant  in  the  recover  for  the  breach  of  a  contract  for  the 

lease  to  be  let  into  possession,  the  courts  at  the  nle  and  delivery  of  personal  property  is  pre- 

request  of  the  plaintiff,  instructed  the  jury,  in  scribed  by  sections  3308  and  3354  of  the  Civil 

efifoct,  that  the  plaintiff  was  entitied  to  recover  Code:  Bullard  v.  Stone,  67  CaL  477.    In  such 
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an  aclaiM^  suMiey  paid  by  fbe  plaintiff  to  ft  Ask  fiw  delendaatt  Wvied  upon,  aold,  and 

third  peiaon.  in  pnmianoe  of  tho  oontvac^  trarted  that  portion  of  the  nroper^  upon « 

may  be  reoovered  uom  the  defendant:  Id.    A  the  p'««»**"f'Ti  h^  a  irhattiB  martgaflB,  and  _„ 

loss  reeolting  to  the  vendee  in  a  eontract  el  lia neither  paid  nor  tendered  totte plaintift 

•ale  frooi  a  lailnre  to  realiae  npon  a  oontraot  Am  amonnt  of  tiieaMNrtgagedebtvithintned^ 

with  a  third  person,  which  wae  known  to  the  nor  depoaited  the  amoont  thereof  with  the 

▼endor  at  the  time  of  the  nle,  was  held  toe  oonnty  derk  to  their  order,  then  aa  to  that 

remote  to  be  recovered  ae  damam  from  the   partitiilwTtiieyl|.thitplaiirtiffiin nM^ttii 

▼endor  for  adelay  in  delivering  the  gooda,  al-  to  a  verdiat  fir  the  amonnt  of  the  niMtfMi 

though  the  delay  waa  the  canee  of  the  vendee'e  dnht,  wiih  intrnnet     It  wne  bald  that  the  in< 

lailora  to  realiae  i^on  hie  oontraot:  Friend  mid  atmetiona  ware  proper:  fliii  wna  ▼.  Fmek^  71 

Terrw  lumber  Co.  v.  MiUar,  67  Id.  464;  aoa  Od.  68.    Xa  anch  an  aetien,  to  entitle  the 

ife&y  V.  AMey,  66  Id.  623.    Where  the  gooda  plaintiff  to  oomponaatien  for  tune  and  money 

have  no  market  valne^  the  plaintiff  may  re-  apont  in  poTanit  of  the  pieperiy,  the  etvidenoe 

cover  aa  damaceB  the  diflaronoe  between  Ae  aoout  ahow  that  money  waa  peoperly  apanti 

prioe  to  be  paid  by  him  and  an  advanood  pcioe  and  time  loot  in  the  pnranit,  nd  the  ^r^-— ^ 

for  which  he  had  agreed  to  eell  the  goods  to  a  thereof.    Whonthatnidone^  itiaforthaaonrt 

third  peiaon,  on  the  faith  of  the  eontraoti  ife-  er  13ie  jnzy,  aa  the  eaaa  may  be^  to  allovn  ftir 

~     V.  £iU^,e51d.  623.  wmpamntiflB  tiierelor;  Id. 

gfmmmat  tar  mnawilftfftqgn  of  tan-  AgfMmont  to  cat  wood— -Tlaifmi hiin 

Imt.  —  Meoanzn  of  damages  for  breach  of:  8ee  of  jproperty  hy  condor  until  paymoBLt  of 

Winant  v.  Sierra  Lumber  Co,,  66  GaL  61.  prion.  —  An  action  waa  bmaa^t  to  aseover 

Bnmagen»  whon  ozcoanivo:  See  CMroa  damages  for  the  oonversum  of  certain  wood 

T.  Jewell,  71  GaL  609.  which  had  been   eat  fram  the  land  of  the 

Doty  of  plftlntiff  to  Ug^lton  dnmagoo:  pbintiff  by  one  Bachaal  Basher^  nnder  na 

tiee  ITmaMV.  <9aemii;tiiiiierC;».,66  0BL6I.  agrsement  whereby  the  latter  waa  to'cnt  the 

woody  and  when  cat  it  waa  to  fenmin  the 

8818.    In  action  ior  brooch  of  oon-  pn^perty  of  the  plaintiff  nntil  ahe  had  jraal 

tract  of  agency,  the  plaintiff  failed  to  prove  therefor  at  the  rate  of  one  dollar  a  cord.    Thia 

ae  a  fact  the  amount  of  damages  actoaUy  sua-  price  waa  never  paid.    After  the  wood  waa 

tained,  leaving  ita  determinatian  to  the  die-  ent,  it  waa  aeiaed  and  eold  as  the  property  of 

oretion  of  the  jnry,  and  it  waa  held  soffident  the  hnsbend  of  Rachael  Bashore,  nniier  an  eze- 

fToand  for  a  new  trial:  Parke  v.  Frani,  76  cntion  issned  aaamst  him.    It  waa  held  that 

GaL  364i  the  plaintiff  did  not  have  a  OMre  lien  on  the 

wood  to  the  extent  of  one  dollar  a  oord,  bnt 

8888.    DamAgMtolaadnotdeocribod  had  the  exdnsive  property  therein,  and  waa 

in  complaint.  — In  an  action  to  recover  dam-  entitled  to  recover  its  entire  valoe  ae  damages 

ages  for  the  diversion  of  a  stream,  the  plaintiff  for  its  conversion:  Stoiee  v.  BeUaamJ73  GaL  164. 
cannot  recover  damages  for  injuries  caused  hj 

the  diversion  to  lands  owned  by  him  which  8846.  Ghrowinff  findt-treoa.— Themeaa- 
are  not  described  in  the  conqilaint;  and  where  nre  of  damagea  for  the  destruction  of  fruit- 
the  findings  show  that  such  damages  were  bearing  treee  is  the  value  of  such  trees  on  the 
allowed,  the  error  may  be  taken  advantage  of  prenusea  in  their  growing  atate,  and  not  aa 
on  an  appeal  from  the  judjpient»  notwith-  taken  np  and  removed  from  theplaoe:  Jfe«^> 
standing  the  same  ii  not  speoified  aa  error  in  gemer^  v.  Loebe,  72  GaL  76. 
the  bill  of  exoeptiona  or  statement  on  the  mo- 
tion for  a  new  trial:  Amfen  ▼.  JffeUbnm»  71  8880.  HoBsnit. — La  an  action  where  the 
GaL  667.  evidence  ehows  a  breach  of  the  contract,  the 

Kwftoaaiyo   damngaa  for  divondoii  off  plaintiff  is  entitled  to  recover  nominal  dam- 

water,  causing  loas  of  plaintiff's  cattle:  See  ages,  although  no  actual  damagss  aro  proved, 

ifeiftron  ▼•  Ahige  River  A  F.  <7.  Co.,  76  CUL  and  a  judgment  of  nonsuit  on  the  ground  that 

11.  no  damages  have  been  ahown  is  erroneous: 

Hamtoodb  v.  HyJtibell,  71  GaL  637.    A  judgment 

8884.    TdqnWattng  damama  for  fldl-  for  one  cent  damages  entered  upon  a  special 

nre  to  deliver  po— oaaion  of  land:  See  verdict  in  favor  of  the  plaintiff  for  "nominal 

Bva  V.  MeMahon,  77  GaL  467.  damages,"  if  in  other  respects  proper,  will  not 

be  set  aside  for  uncertainty  in  the  verdict:  Da* 

8886.     Property  covered  by  chattel  Mecm  v.  Demae,  71  Id.  619. 
mortgage — Inatrootiona.  —  An  action  waa 

brought  against  a  sheriff  to  recover  damagea  8884.  Parol  contract  for  aale  of  land 
for  the  conversion  of  certain  personal  property,  — Part  perfSormanoe.  —  Possession  of  a  lot 
of  part  of  which  the  plaintiffs  wero  the  own-  of  land  under  a  parol  contract  for  the  sale 
era,  and  on  the  remainder  of  which  they  held  thereof,  the  expendituro  of  money  in  its  im- 
a  chattel  mortgage.  On  the  trial,  the  court  provement,  andf  partial  payments  of  the  pur- 
instructed  the  jury  that  if  they  found  that  the  chase  price,  constitute  part  performance  of  the 
plaintiffs  wero  the  owners  or  entitled  to  the  contract  which  takes  it  out  of  the  statute  of 
possession  of  the  property  aa  pledgees,  and  frauds,  and  entitles  the  vendee  to  a  specific 
that  the  defendant  wrongfully  converted  it,  performance  of  the  contract:  Day  v.  CoAn,  66 
the  detriment  caused  theroby  was  presumed  to  Gal.  508. 

be  the  value  of  the  propert7  at  the  time  of  the  Biacretion  of  court  of  eqnitw  ae  to  ape- 
conversion,  with  interest  &om  that  time,  and  cific  performance.  —  A  court  of  equity  may 
a  fair  compensation  for  the  time  and  money  refuse  to  specifically  enforce  a  contract  which 
properly  expended  in  pursuit  of  the  property,  is  good  at  uiw,  and  which  OQ^ty  would  rofnse 
It  further  instructed  them  that  if  they  found  to  cancel:  £e%  v.  C  P.  R.  R.,  74  Gal.  567. 
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Ambiguity — Covenant  to  ftimlali.  wa-  that  specifio'perfcmiiance  of  the  contract  oovld 

tar  rigbt.  — In  an  action  to  compel  the  ape-  not   be   had,  —  1.  Because   the   contract  «a 

cific  perfonnaDoe  of  a  covenant  in  a  contract  alleged  in  the  ooiaplaiat  and  as  found  by  the 

for  tne  sale  of  land,  whereby  the  vendors  court  diffared  in  the  eonsideration;  andjL  Be- 

agreed  to  also  sell  "  a  full  and  abundant  water  canse  the  contract  was  indefiMte  and  uncertaii^ 

light  **  for  the  land,  the  complaint  must  alle^  both  m»  A»  the  time  of  payment  of  the  npte  and 

13ie  pmpuee  for  wimh  tbe  water  rq^  was  to  mortgage,  and  as  to  the  amount  for  which  the 

be  "fnU  and  abundant."    If  it  does  not,  a  de-  mortgage  waa  to  be  given,  and  the  rate  of  in* 

nmrrer  on  the  sround  of  ambiguity  should  be  terest  on  the  note:  Mag^Y,  MeManua,  70  CaL 

siistained:  Dwiee  v.  Goto,  74  CaL  313.    Where  563. 

a  complaint  sets  out  a  copy  of  the  contract  Sroirfio  hf  liatb«r  to  oosiTey  land  to 
upon  which  the  action  is  Drought^  and  auch  daughter,  when  enforced:  Burlingame  v,  Bauh 
cootraet  is  ambiguous,  the  j^eader  shocdd  put  land,  77  Cal.  315. 
acme  definite  coostroetioa  upon  it  by  aver- 
ment: Id.  8891.    Ck>nteaot  oxeoutod  by  agent— 

Appvoval  by  iirincipal.  —  A  written  con- 

8886.    Bight  of  plaintiff  as  to  thoepe-  tract  fcr  the  sale  of  real  estate  ^cecnted  by  an 

eiHc  thing.  — If  tiie  phdntiff  cannot  hsAne  the  a|;ent  of  the  owner,  upon  the  express  condi« 

contract  enforced,  he  cannot  concern  himwdf  tion  that  it  was  auhjeot  to  hia  apjaroval,  can- 

with  what  the  defendant  doee  with  the  prop-  net,  after  his  deatl^  be  specifically  enLrced 

erty:  Kellp  y,  (7.  P,  IL  J2.,  74  Cal.  557.  against  his  penKMial  representative,  if  he  did 

not  approve  the  contract  before  hia  death:  JU- 

8890.    Contract  must  be  definite  and  UUe  tO^JHck,  74  Cal.  284.                           ' 

eertain.  —Hie  specific  performance  of  a  oon-  Fraudulent  mifltrepreaentatione  -^Zn- 

tract  evmot  be  had  unless  the  thing  agreed  to  Jury.  •—  Fraudulent    miarej^resentations,    by 

be  done  is  definite  and  certain  in  its  terms  and  which  the  defendant  was  mduoed  to  enter 

in  itself,  and  the  party  claiming  performance  into  the  contract,  and  by  which  third  persons 

establishes  by  dear  and  satisfactory  proof  the  would  be  injured,  constitute  a  defense  to  a 

existence  of  the  contract  as  he  alleges  it:  Mc^  suit  for  specific  performance:  Kelly  v.  Central 

oee  V.  McMaiMu,  70  CaL  553;  see  BumeU  v.  Pacific  R,  B.  Co.,  74  CaL  557;  such  misrep- 

KuUak,  76  Id.  536.  resentations   constitute   a   defense,  although 

Contract  for  sale  of  land — Inadequacy  neither  the  defendant  nor  third  persons  woald 

of  coneideration.  —  A  vendor,  under  a  con-  be  injured  by  the  enforcement  of  the  contract: 

tract  for  the  sale  of  land,  by  accepting  the  Id. 

Surchase  price  agreed  to  be  paid  therefor,  and  Ijoaee  ^  with  pxi'vilege  to  purchaee, 
elivering  a  deed  in  which  a  portion  of  the  when  without  conekieration,  so  as  to  bar 
land  was  fraudulently  omitted,  though  sup-  an  action  f or  a  specifio  performance:  See  Mor- 
poeed  bjT  the  vendee  to  include  the  whole,  rillY.Everwnt  77  Cal.  114. 
waives  ms  right  to  object  to  a  specifio  perform- 
ance of  the  contract  on  the  ground  of  the  in-  8892.  Belay:  See  PMlUpsY,  De<^  76  CaL 
adequacy  of  the  consideration:  Nicholson  v.  384;  Requa  v.  Snow,  76  Id.  590;  MoloLahey  v. 
Tarfcv,  70  Cal.  608.  A  plaintiff  upon  obtain-  Peery,  76  Id.  84.  An  action  was  brought  by 
ing  relief  is  entitled  to  an  accounting  of  the  a  vendee  under  a  verbal  contract  for  the  sale 
rents  and  profits  received  by  the  defendant:  of  several  distinct  tracts  of  land,  to  procure 
Swain  v.  BurneUe,  76  Id.  299.  the  specific  enforcement  of  the  contract,  on 
Agreement  to  purdiaae  at  foredoeure  the  ground  of  part  performance.  The  con- 
■ale,  and  convey  to  plaintiff  when  enforced:  tract  provided  that  the  vendee  should  pay  for 
Nuna  V.  Morgan,  77  Ual.  427.  the  land  within  a  re^onable  time.  The  corn- 
Contract  fdr  indemnity — Agreement  plaint  showed  that  the  plaintiff  did  not  offer 
to  execute  note  and  mortgrage.  — -  An  ac-  to  pay  for  the  land  until  two  years  and  three 
tion  was  brought  to  procure  the  specific  per-  months  after  the  date  of  the  contract,  and 
formance  of  a  parol  contract^  The  complaint  failed  to  allege  any  excuse  for  the  delay,  or 
alleged  that  the  plaintiff,  having  become  liable  facts  showing  an  acquiescence  by  the  vendor, 
as  the  accommodation  surety  for  the  defendant  It  was  held,  on  a  demurrer  to  the  complaint, 
on  two  promissory  notee,  bearing  a  given  rate  that  the  court  would  not  presume  that  the 
of  interest,  entered  into  a  contract  with  her  offer  to  pay  was  made  within  a  reasonable 
whereby  she  promised,  in  consideration  of  his  time:  Fowler  v.  Suiherkmd,  68  Id.  414;  see 
joining  with  her  in  the  execution  of  a  new  note  also  O'Donnell  v.  Jadtaon,  69  Id.  622;  Magee  v. 
for  six  hundred  dollars,  payable  six  months  .  McManus,  70  Id.  553.  In  such  a  case,  the  acts 
after  date,  at  a  different  rate  of  interest,  to  which  constitute  the  part  performance  must 
secure  him  against  liability  on  the  three  notes  be  distinctly  and  clearly  stated  in  the  com- 
by  giving  him  her  individual  note  secured  by  a  plaint»  and  an  allegation  that  the  vendee  en- 
mortgage  upon  her  homestead  property,  the  tered  upon  the  premises  and  made  valuable 
note  to  be  made  payable  to  him  at  the  same  improvements  is  msuf&cient:  Fowler  v.  SiUher- 
time  as  the  eix-hundred-doUar  note,  in  a  sum  land,  68  Id.  414. 

equal  to  the  whole  amount  then  due  on  the  Complaint  for  epeciflc  performance  of 
t&ee  notes,  and  to  bear  the  same  rate  of  in-  a  contract  required  by  the  statute  of  frauds 
terest,  and  the  mortgage  to  be  made  in  such  an  to  be  in  writing  need  not  aver  that  it  was  in 
amount  as  would  secure  him  against  any  lia-  writing:  Nunez  v.  Morgan,  77  CaL  427;  see 
bility  by  reason  of  his  becoming  her  surety.  Swain  v.  BumeUe,  76  Id.  299;  MoriiB  v.  LamUe, 
The  court  found  the  contract  as  idle^ed  in  the  decided  June  20,  1888. 
complaint,  except  that  it  was  made  in  consid- 
eration of  the  plaintiff  becoming  surety  on  a  8399.  Beformation  of  contract  for 
note  payable  one  year  after  date.    It  was  held  sale  of  land  where  the  contract  calls  for  more 
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land  tbon  the  grantor  owns:  See  Eva  ▼.  Me-  ants  were  lawfaUy  in  possession  of,  and  were 

Mahon,  77  CaL  467.    When  it  appears  that  engaged  in  working  and  mining,  the  daim, 

one  of  the  parties  to  a  written  agreement  under  a  contract  between  the  plaintiffs  and 

knew  at  the  time  of  its  execution  that  it  did  themselTCMB,  which  entitled  them  to  continue 

not  truly  express  the  intention  of  the  parties,  the  working,  but  did  not  set  forth  the  con- 

and  also  knew  that  the  other  party  signed  it  tract,  either  m  hose  verba,  or  according  to  its 

supposing  the  intention  to  be  correctly  ex-  legal  intendment.  It  was  held  that  the  aUoga- 

pressed,  a  case  for  revision  is  made  out  under  tioos  of  the  answer  were  merely  conclusions  of 

this  section.    The  right  of  revision  does  not  law,  and  that  evidence  of  the  contract  was  in- 

depend  upon  the  fact  that  he  might  have  dis-  admissible:  Wheeler  ▼.  Weat,  71  CaL  126. 
covered  the  mistake  before  signing  the  instm-       IHversioxi    of  water:    See    HeUbrom  v. 

ment;  HiggtM  v.  ParMfU,  65  Id.  SSO.  Fowler  SwUch  C.  Co.,  75  CaL  42a 

Bestrainin^     ■apearvisors  —  Auditing 

8400.     Besdision    of    contract    tor  illegal  claims.— An  injunction  will  not  lie 

fraud:    See  WUmm  v.  Mortarty,  76  CaL  63;  at  the  instance  of  a  tax-payer  of  a  county  to 

Magghd  v.    Pkaofd,  76  Id.  631;  Newman  y,  restrain  the  board  of  supervisors  from  examin- 

8mUh,  11  Id.  22.    A  court  of  equity  has  juris-  ing,  auditing,  or  ordering  paid  certain  claims 

diction  of  an  action  brought  to  set  aside  a  deed  on  the  ground  that  the  same  are  not  proper  or 

alleged  to  have  been  fraudulently  executed  valid  demands  against  the  county:  Merriam  v. 

many  years  before  tiie  oommencement  of  the  Board  qf  Bupervmrs  qf  Yuba  County,  72  CaL 

action,  and  to  charge  the  grantees  therein  as  517. 

tmst^  of  the  land  conveyed,  notwithstanding       Opening    public    street  —  Bepeal    of 

the  complaint  alleges  that  the  deed  was  exe-  act^  authorising.  —  An   injunction  to  re- 

cuted  without  consideration.    In  such  a  case,  strain  the  board  of  troatees  of  the  town  of , 

the  remedy  by  ejectment  is  not  adec^uate:  Dtff  Alameda  from  proceeding  with  the  openmg  of 

v.  Dvff,  71  Id.  513.    In  such  an  action,  where  a  public  street  under  l£e  act  of  Marcn  23, 

issues  are  raised  as  to  whether  the  person  I876,  granted  after  the  repeal  of  the  act,  is 

alleged  to  have  been  defrauded  was  the  owner  unnecessary,  irregular,  and  erroneous:  Cohen 

of  the  land,  or  was  a  mere  trustee  holdinjg  the  v.  Cray,  70  Cal.  85. 

legal  title  for  the  benefit  of  certain  third  par-       Sale  of  stock  for  delinquent  assess- 

ties  who  paid  the  purchase  price  therefor,  a  ment:  See  Burham  v.  S,  F.  Fum  Mfg,  Co.,  76 

findins  that  he  "was  the  owner  of  the  legal  Cal.  26. 

title  of  the  land,"  and  "did  not  acquire  tiie  Bemoral  of  county  seat— Declaring 
legal  title  in  trust  for  other  persons,"  is  not  result  of  election. — An  injunction  will  not 
BtS&cient:  Id.  So  where  an  issue  is  raised  as  lie  to  restrain  the  board  of  supervisors  of  a 
to  notice  by  him  of  the  fraudulent  deed,  a  find-  county  from  giving  notice,  as  required  by  see- 
ing that  he  had  no  actual  knowledge  or  infer-  tion  3981  of  the  Political  Code,  of  the  result 
mation  thereof,  is  not  sufficient:  Id.  The  of  an  election  held  by  their  order  upon  the 
complaint  held  to  show  that  the  property  in  question  of  the  remov^  of  the  county  seat,  on 
question  had  been  fraudulently  acouired  by  the  tne  ground  that  the  election  was  illegally  or- 
defendants,  and  that  the  plaintifia  risht  of  ac-  dered  by  the  board  by  reason  of  their  want  of 
tion  had  not  been  lost  by  laches  or  delay:  Id.  jurisdiction:  People  ex  rel.  AUomey-GenercU  v. 

Board  qf  Superviaora,  75  Cal.  179. 

8428.   Waste. —An  entr^ upon  land,  and       Injunction  to  restrain  legal  proceed- 

digginjBf  up  and  removing  fruit-trees  growing  ings.  —  Proceedings  at  law  will  not  be  re- 

upon  it,  is  waste,  and  an  injury  to  the  inhcn-  strained  by  injunction,  if  the  party  applying 

tance,  and  are  acts  which  a  court  of  equity  therefor  has  lost  his  defense  at  law  through 

may  enjoin:  SUva  v.  Oarda,  65  Cal.  591.    In  an  his  own  negligence,  or  has  omitted  to  move  for 

action  of  ejectment,  the  plaintiff  is  entitled  a  new  trial  within  the  time  required  by  law: 

to  an  injunction  to   restrain  the  defendant  Kelley  v.  Kriese,  68  CaL  210.    An  action  was 

from  committing  irreparable  waste  on  the  de-  brought  to  recover  the  possession  of  certain 

manded  premises  pending  the  determination  land.    The  ans^r  denied  the  allegations  of 

of  the  issue  as  to  ownership,  unless  it  appears  the  complaint,  and  pleaded  in  bar  of  the  ac- 

that  the  tiUe  of  the  plaintiff  is  bad,  or  at  least  tion   certain   judgments    rendered   in   other 

that  there  is  no  reasonable  sround  for  the  as-  actions,  which  were  alleged  to  have  deter- 

sertion  of  title  by  him.    The  mere  existence  mined  adversely  to  the  plaintiff  the  title  to  the 

of  a  doubt  as  to  the  title  does  not  of  itself  con-  land  in  controversy.    The  defendants  also  filed 

stitute  a  sufficient  ground  for  refusing  the  in-  a  cross-complaint  for  an  injunction  reatrain- 
jnnction:  Hunt  v.  Steeae,  75  Id.  620.                   •  ing  the  plaintiff  from  asserting  any  title  to  the 

TrespcMS  —  Irreparable   i^Juxy.  —  Be-  land,  on  the  ground  that  his  action  was  vexa- 

fore  a  court  of  equity  will  interfere  to  restrain  tious.    During  the  pendency  of   the  action, 

a  trespass,  it  must  appear  that  the  injury  to  the  defendants,  upon  affidavits  and  the  judg- 

result  from  the  trespass  will  be  irreparable  in  ment  rolls  in  the  actions  pleaded  in  bar,  moved 

its  nature;  it  is  not  sufficient  simply  to  allege  for  an  order  perpetually  enjoining  the  plaintiff 

that  fact,  but  it  must  be  shown  how  and  why  from   further   prosecuting   the   action.    The 

it  will  be  so:  Mecfvamca*  Foundry  qf  San  Fran-  court  granted  the  motion.     It  was  held  that 

daco  V.  Byall,  75  Cal.  601.    A  trespass  will  not  the  order  was  erroneous:  Peteraon  v.  Weiaa- 

be  restrained  merely  because  the  trespasser  is  bein,  70  Id.  423. 
insolvent:  Id.;  see  Hunt  v.  Steeae,  75  Id.  620.       Foreclosure  sale  —  Cloud  on  title.  — A 

Restraining  working  of   mine.  —  An  sale  under  a  judgment  for  the  foreclosure  of  a 

action  was  brought  to  enjoin  the  defendants  lien  will  not  create  a  cloud  upon  the  title,  or 

from  extracting  and  removing  ore  from  a  cer-  in  any  manner  affect  the  rights  of  one  owning 

tain  mining  claim  owned  by  the  plaintiffs,  the  tee  and  in  the  actueu  possession  of  the 

The  answer  averred  in  effect  that  the  defend-  land,  but  not  a  party  to  the  judgment;  and  a 
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coart  of  equity  will  not  enjoin  tlie  sale  at  his  of  the  frand:  Id.    A  sale  of  personal  property 

instance:  Roman  Catholie  ArchhUhop  <^  San  in  payment  of  an  antecedent  indebtedness  is 

Francisco  v.  Shrpman,  C9  Cal.  586.  not   void   nnder  this   section,  although  the 

Bxecutioxi  of  Judgment  when  enjoined,  yendee  knew  that  the  effect  of  the  sale  wonld 
-^  A  jadgment  debtor  is  entitled  to  an  injnnc-  be  to  hinder  and  delay  other  creditors  of  the 
tion  restraining  the  execution  of  a  judgment  render  in  the  collection  of  their  debts:  Rosa  v. 
at  law,  if  the  grounds  upon  which  the  injunc-  Sedgwick,  69  Id.  247.  As  to  what  is  a  sufBcient 
tion  is  sought  could  not  have  been  made  a  consideration^  see  also  Morrow  v.  Graves, 
defense  to  the  former  action,  or  if  he  was  77  Id.  219.  And  a  transfer  of  personal  prop- 
prevented  from  making  the  defense  by  reason  erty,  in  consideration  of  a  promise  by  the 
of  the  fraudulent  conduct  of  the  judgment  transferee  to  use  it  for  a  public  purpose,  in 
creditor:  Kelley  v.  Kriess,  68  Cal.  210;  but  an  such  a  manner  that  the  transferrer  will  derive 
injunction  will  not  lie  to  restrain  the  enforce-  pecuniary  profit  from  its  use,  is  ^ood  as  against 
ment  of  an  execution  issued  on  a  judgment  b^  the  creditors  of  the  transferrer,  if  accompanied 
default  rendered  in  a  justice's  court,  which  is  '  bran  actual,  immediate,  and  continued  change 
void  on  its  face  for  the  reason  that  the  court  of  possession:  Lewin  v.  Hopping,  67  Id.  641. 
never  acquired  any  jurisdiction  of  the  person  In  an  action  by  an  executor  to  set  aside  a  deed 
of  the  defendant.  In  such  a  case,  the  defend-  on  the  ground  that  it  was  executed  without 
ant  has  an  adequate  remedy  at  law,  by  motion  consideration,  and  consequently  was  in  fraud 
in  the  justice's  court,  to  set  aside  the  execn-  of  the  rights  of  his  testator  as  a  creditor  of  the 
tion:  Luco  v.  Brown,  73  Id.  3.  A  married  grantor,  in  which  the  defense  is,  that  the  con- 
woman  is  entitled  to  an  injunction  to  restrain  sideration  for  the  deed  was  a  pre-existing 
a  threatened  sale,  under  an  execution  against  indebtedness  due  from  the  grantor  to  the 
her  husband,  of  real  property  purchased  by  grantee,  evidence  of  declarations  of  the  testa- 
her  during  coverture  in  her  own  name  and  tor,  showing  that  he  knew  and  spoke  of  the 
with  her  separate  property:  Tibbetis  v.  Fore,  indebtedness,  is  admissible  as  being  declara- 
70  Id.  242.  In  such  a  case,  the  execution  sale  tions  against  his  interest:  Byrne  v.  Reed,  75 
would  cast  a  cloud  upon  her  title,  because,  in  Id.  277.  In  such  an  action,  the  grantee  may 
an  action  of  ejectment  brought  by  the  execu-  testify  as  to  what  her  purpose  was  in  taking 
tion  purchaser  founded  upon  the  sheriff's  the  deed,  and  that  it  was  not  taken  to  prevent 
deed,  she  would  be  compelled,  in  order  to  anyone  else  from  getting  the  property:  Id. 
overcome  the  presumption  that  the  land  was 

oommnnity  property,  to  introduce  evidence  8440.  Ohange  of  poseession.  —  A  sale 
dehors  the  record,  showing  that  the  purchase  of  personal  property,  accompanied  by  such 
was  made  with  her  separate  estate:  id.  The  open  and  nnequivo<^  acts  on  the  part  of  the 
enforcementof  a  judgment  by  default  rendered  vendee  as  to  give  evidence  to  the  world  of 
in  a  justice's  court  will  not  be  restrained  in  his  ownership,  and  to  show  that  the  owner- 
equity  on  the  ground  that  the  same  was  taken  ship  and  possession  of  the  vendor  had  wholly 
through  the  inadvertence  and  excusable  neglect  ceased,  is  valid,  under  this  section  as  against 
of  the  judgment  debtor,  after  a  motion  made  creditors  of  the  vendor:  Oould  v.  Huntley, 
bv  him  in  the  justice's  court,  under  section  859  73  Cal.  399.  A  sale  of  personal  property, 
of  the  Code  of  Civil  Procedure,  to  be  relieved  not  accomx>anied  by  an  immediate  delivery, 
from  the  judgment  on  such  ^H>und,  has  been  and  followed  by  a  continued  change  of  pos- 
denied:  Reagan  v.  Fitagerald,  15  CaL  230.  session,  is  void  under  this  section,  not  only 

as  against  creditors  of  the  vendor,  but  also  as 

8489.  Acknowledgment  of  debt  —  against  the  executrix  of  bis  last  will:  Kelly  v. 
Written  contract.  —  Certain  letters  written  Murphy,  70  Id.  560.  See  Bell  v.  McClellan,  67 
to  the  plaintiff  by  the  defendant  examined,  and  Id.  283;  McClain  v.  Buck,  73  Id.  320.  As  to 
held  to  be  a  sufficient  acknowledgment  of  his  what  change  of  possession  is  sufficient,  see 
indebtedness  to  the  plaintiff  to  constitute  a  Hogan  v.  Cowell,  73  Id.  211;  Ross  v.  Sedgwick, 
contract,  obligation,  or  liability  founded  upon  69  Id.  247;  Joshua  Hendy  Maddne  Works  v.  Con- 
tax  instrument  in  writing:  Osmentv.  McBli^Oh,  nolly,  76  Id.  305;  Ruddle  v.  Oivens,  76  Id.  457; 
68  CaL  466.  Oro  M,  df  M.  Co.  v.  Starr,  76  Id.  166.    The 

employment  by  the  vendee  of  one  of  the  ven- 

8489.  Fraudulent  conveTanoes.  — A  dors,  after  a  sale  of  personal  property,  while 
conveyance  of  land  made  with  intent  to  hinder,  tending  to  show  a  want  of  actual  and  contin- 
delay,  and  defraud  the  creditors  of  the  grantor,  ued  cl^^e  of  possession,  is  not  conclusive  of 
is  void  as  to  such  creditors  who  may  levy  the  question,  but  only  an  element  of  proof,  to 
upon  and  sell  the  land  as  if  no  conveyance  had  be  weighed  by  the  jury:  Goldstein  v.  Nunan, 
been  made:  BuU^f.  Ford,  66  Cal.  176.  But  a  66  Id«  542.  And  where  the  circumstances  at- 
conveyance  for  the  purpose  of  defrauding  the  tending  the  change  of  ownership  and  posses- 
creditors  of  the  grantor  is  valid  and  binding  sion  are  sufficient  to  raise  a  presumption  that 
as  between  tiie  partics>  and  as  to  all  other  the  creditors  of  the  vendor  had  notice  of  the 
persons  except  creditors  of  the  grantor:  Frink  sale,  the  vendee  may  loan,  let  to,  or  employ 
V.  Roe,  70  Id.  296.  Under  the  statute  of  the  vendor  to  perform  services  on  the  property 
frauds  of  1850,  a  sale  with  the  intent  to  de-  sold  to  the  same  extent  as  though  he  were 
fraud  subsequent  purchasers  is  fraudulent  as  a  stranger:  Oould  v.  Huntley,  73  Id.  399. 
against  such  purcmuers  for  a  valuable  cousid-  Statements  made  by  a  vendor  of  personal  prop- 
eration  and  without  notice,  and  as  against  erty,  after  the  sale,  in  regard  to  its. delivery  to 
such  purchasers  with  notice  if  the  ^^rantee  in  the  vendee,  are  not  admissible  as  evidence  to 
tlie  fraudulent  conveyance  was  privy  to  the  impeach  the  sale:  Oarlick  v.  Bowers,  66  Id.  122. 
fraud.  But  the  validity  of  the  conveyance  And  further  as  to  evidence,  see  j5yme  v.  7?«ed, 
cannot  be  ouestioned  in  an  action  of  eiectment  7.^  Id.  277.  And  a  creditor  of  a  vendor  of  per- 
if  the  pleadings  contain  no  proper  allegations  sonal  property  is  estopped  to  deny  that  the 
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sale  was  followed  by  an  immediate  delivery  that  the  instraction  waa  proper:  NewtU  v,  2>m- 

aad  continued  change  of  possession,  if  after  mond^  74  Cal.  46. 

the  sale  he  recognized  the  title  of,  and  caused  AJMigxinLents.  —Orders  drawn  by  erediton 

the  properinr  to  be  delivered  to,  the  vendee,  npon  their  debtor,  and  accepted  by  the  latter, 

and  npon  we  faith  of  such  acts  the  vendee  operate  as  an  assignment  of  so  much  of  the 

took  tne  property,  and  expended  money  in  its  diebt  as  is  represented  by  the  orders,  and  a 

care,  which  otherwise  he  woold  not  have  done:  transfer  of  property  by  the  debtor,  which  is 

Sseolle  V.  Franks,  67  OaL  137.    An  assignee  in  fraudulent  as  against  the  original  eroditors,  will 

insolvency  may  recover  the  goods  against  a  be  fraudulent  as  against  the  assignee:  Hobari 

mere  volunteer  claiming  under  a  fraudulent  Tjprrell,  68  CaL  15L 
vendee:-  Brown  v.  Bcmk  qf  Napa,   77   Id. 

544.  8441.    HeimbmnMineiit  of  fraudnlaiit 

OM  by  hiuband   to  wife — Existing  trazuiforee.— In  an  action  by  an  assignee  in 

erediton.  —  A  gift  from  a  husband  to  his  insolvency  to  recover  the  possession  ofprop- 

wife,  which  is  reasonable  in  amount^  and  made  erty  fraudulently  transferred  by  his  insolvent, 

without  any  fraudulent  intent  on  the  part  of  the  fraudulent  transferee  is  not  entitledj  either 

the  donor,  at  a  time  when  he  was  financially  in  law  or  equity,  to  be  reimbursed  for  any 

solvent,  is  not  void  as  to  existing  creditors  money  paid  by  him  to  the  insolvent  as  the  pur- 

of   the   donor:   Morgan  v.   Hecher,  74   CU.  chase  price  of  the  property:  Bm'he  v.  KocL  75 

540.  Cal.  356. 

Property  not  in  existence. — Change  Parties.— In  an  action  by  a  purchaser  at 
of  possession.  — An  action  was  brought  by  an  execution  sale,  to  set  aside  a  conveyance  al- 
the  vendees  of  a  book-store  to  recover  l£e  pos-  leeed  to  have  been  made  by  the  judgment 
session  of  their  stock  in  trade,  which  had  been  debtor  in  fraud  of  creditors  and  purchasers, 
levied  upon  under  an  execution  against  their  and  to  recover  possession  of  the  property,  the 
vendor.  The  defendant  claimed  that  the  sale  assignee  in  insolvency  of  the  judgment  debtor 
to  tibe  plaintifiEi  had  not  been  accompanied  by  is  a  proper  party  derendant:  PjUter  v.  Dauev, 
an  immediate  delivery  and  continued  change  65  CSd.  403^  And  where  it  was  also  soufl^t^  in 
of  possession.  The  evidence  of  the  piaintins  the  same  action,  to  have  an  adverse  claim  de* 
showed  that  none  of  the  property  levied  upon  termined,  and  the  defendants  against  whom 
had  ever  belonffed  to  their  vendor,  but  was  such  relief  was  demanded  disclaimed  all  inter- 
new  stock,  which  had  been  purchased  by  them  est  in  the  property,  and  the  disclaimer  was 
subsequent  to  the  sale  attacked.  On  the  trial,  accepted  by  the  plaintiff  and  acted  upon  by 
the  court  instructed  the  jury,  in  effact,  that  if  the  court,  it  was  held  that  the  judgment 
the  property  levied  upon  was  not  in  existence  should  not  be  reversed  by  reason  of  the  mis- 
at  the  time  of  the  sale,  then  there  could  not  |oind»:  Id. 
have  been  a  change  of  possession  as  to  it,  and 

the  requirements  of  tnis  section,  with  refer-  844S.    Araudnlent  intent,  questiOBL  Of 

enoe  tosehange  of  possession,  would  not  ap-  fiKSt.  —  The  question  whether  a  transfer  of 

ply,  and  the  sale  would  be  valid,  even  as  property  was  made  with  fraudulent  intent  is 

against  creditors,  without   reference   to  the  ene  of  faet^  and  not  of  law:  Jforgas  v.  ^edbcr, 

question  of  change  of  possession.    It  was  held  70  CaL  54(K 

3449.   Assignmentf  what  mi^t  contain. 

Sec.  8449.  An  insolvent  debtor  may  in  good  faith  ezeonte  an  asdgafiieQt 
of  property  in  trust  for  the  satisfaction  of  his  creditors  in  conformity  to  the 
provisions  of  this  chapter;  subject,  however,  to  the  provisions  of  this  coda 
relative  to  trusts  and  fraudulent  transfers,  and  to  the  restrictions  imposed 
by  law  upon  assignments  by  special  partnerships,  by  corpi^'ations,  or  by 
other  specific  classes  or  persons.  Every  such  assignment  shall  contain  a 
list  of  the  names  of  the  creditors  of  the  asi^gnor,  and  their  places  of  residence 
and  amounts  of  their  respective  demands,  and  shall,  subject  to  the  other 
provisions  of  this  section,  be  made  to  the  sheriff  of  the  county,  or  city  and 
county,  wherein  the  assignor  resides,  if  the  assignor  resides  within  this  state, 
or  in  case  the  assignor  resides  out  of  this  state,  then  to  the  sheriff  of  the 
county,  or  city  and  county,  wherein  the  property  assigned,  or  some  of  it,  is 
situated;  but  when  the  assignor  resides  out  of  the  state,  an  assignment  made 
as  herein  provided  may  by  its  terms  transfer  any  property  of  the  assignor  in 
this  state.  The  sheriff  shall  forthwith  take  possession  of  all  property  so 
assigned  to  him,  and  keep  the  same  till  delivered  by  him  as  hereinafter  pro* 
vided.  When  the  assignment  has  been  made  as  herein  provided,  the  sheriff 
shall  immediately,  by  mail,  notify  the  creditors  named  in  the  assignment  at 
their  places  of  residence  as  given  therein,  to  meet  at  his  office  on  a  day  and 
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Imqt  to  be  appointed  by  him,  of  not  less  than  eight  nor  more  than  ten  daya 
firom  the  date  of  the  delivery  of  the  assignment  to  him,  for  the  parpose  of  elect* 
ing  one  or  more  assignees,  as  they  may  determine,  in  the  place  and  stead  of 
the  said  sheriff  in  the  premises,  and  shall  also  publish  a  notice  of  such 
meeting,  and  the  parpose  thereof^  at  least  once  before  such  meeting  in  some 
newspaper  published  in  his  county,  or  city  and  county.  The  notice  so  to  be 
mailed  shall  ^so  contain  a  statement  of  the  amount  of  the  demand  of  the 
creditor  as  set  forth  in  the  assignment,  and  if  any  creditor  shall  not  find 
such  amount  to  be  correctly  so  stated,  be  may  file  with  said  sherifi^  at  or 
before  such  meeting,  a  statement  under  oath  of  his  demand,  and  such  state- 
ment shall,  for  the  purpose  of  voting  as  hereinafter  provided,  be  accepted  by 
said  sheriff  as  correct,  and  when  no  such  statement  is  filed,  the  statement  of 
amount  as  set  forth  in  the  assignment  shall  be  accepted  by  the  sheriff  as 
correct.  At  such  meeting  the  sheriff  shall  preside,  and  a  majority  in  amount 
of  demands  present  or  represented  by  proxy  shall  qpntrol  all  questions  and 
decisions.  The  creditors  may  adjourn  such  meeting  from  time  to  time,  and 
may  vote  on  all  questions,  either  in  person  or  by  proxy  signed  and  acknowl^* 
edged  before  any  officer  authorized  to  take  acknowledgments,  and  filed  with 
the  sheriff.  At  such  meeting  or  any  adjournment  thereof,  the  creditors  may 
elect  one  or  more  assignees  from  their  own  nuniber  in  the  place  and  stead  of 
the  sheriff,  and  the  person  or  persons  so  elected  shall  afterwards  be  the 
assignee  or  assignees  under  the  provisiona  of  this  title,  and  the  sheriff,  by 
transfer  in  writing  acknowledged  as  required  by  section  three  thousand  four 
hundred  and  fifty-eight,  shall  at  once  assign  to  such  elected  assignee  of 
assignees,  upon  the  trusts  in  this  title  provided,  all  the  property  so  assigned 
to  him,  and  deliver  possession  thereof.  All  recitals  in  such  assignment  by 
said  sheriff  of  notices  of  such  meeting  and  the  holding  thereof,  and  of  the 
due  election  of  such  assignee  or  assignees,  shall  be  prima  facie  proof  of  the 
facts  recited.  The  sheriff  shall,  before  the  delivery  of  such  assignment,  be 
paid  the  expenses  incurred  by  him,  and  fees  in  such  amount  as  would  by 
law  be  collectible,  if  the  property  assigned  had  been  levied  upon  and  safely 
kept  under  attachment.  Thereupon,  and  after  the  record  of  such  last-natned 
assignment,  as  in  this  title  provided,  such,  elected  assignee  or  assignees  shall 
take  and  hold  and  dispose  of  all  such  property  and  its  proceeds,  upon  the 
trusts  and  conditions  and  for  the  purposea  ia  thia  title  provided.  \Amend' 
mtnl  approved  Marck  7y  18S9i  St(UuUa  CBid  AmendmewU  1869^  8Q;  to  take 
effect  %mmediatelyJ\ 

8461.  A  debtor  outside  of  state  may  male  transfer  qf  property  loithin  this  state. 
Sec.  3451.  The  provisions  of  this  title  do  not  prevent  a  person  residing 
in  another  state  or  county  from  making  there,  in  good  faith  and  without  in- 
tent to  evade  the  laws  of  this  state,  a  transfer  of  property  situated  within  it; 
but  such  person  cannot  make  &  general  assignment  of  property  situated  in 
this  state  for  the  satisfaction  of  all  his  creditors^  except  as  in  this  title  pro- 
vided; nor  do  tha  provisions  of  this  title  affect  the  power  of  a  person,  although 
insolvent,  and  whether  residing  within  or  without  this  state,  to  transfer 
property  in  this  state,  in  good  faith,  to  a  particular  creditor,  for  the  purpose 
of  paying  or  securing  the  whole  or  a  part  of  a  debt  owing  to  such  creditor, 
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whether  in  his  own  right  or  otherwise.    [Amendmeni  approved  March  7, 1SS9; 
Statutes  and  Amendments  1889^  SfB.} 

Kom  OF  Dwcstaom  Afpudakm  to  Bacnov  94ff7. 

8457.    Frefarence  given  to  flrm  cred-  tfaerein  eimiiienied  tlie  notes  m  mmoog  ilia 

itors.  —  An  aasignment   for   tho   benefit   of  aaaets  detirered  to  him  bf  Dtily  and  Hawkint. 

careditora,  made  by  a  partnerahip,  of  their  in-  The  Hibemia  Saving  and  Loan  Society  in  ita 

diWdnal  as  well  as  of  their  partnership  pro^  answer  denied  the  right  of  CKane  to  be  dia- 

erty,  is  Yoid  as  to  creditors,  if  a  preference  is  charged  of  his  trnst^  and  prayed  that  tiie  aa- 

ffiven  to  the  partnership  creditors  over  the  in-  signment  be  adjudged  void.    On  the  7th  of 

diyidoal  creditors  as  to  the  individual  prop-  October,   1880,  an  order  waa   made  by  the 

erty:  0*Kane  ▼.  Hyde^  70  CaL  6.    On  jUke  22d  saperior  judge  before  whom  the  suit  was  pend- 

of  March,  1879,  the  firm  of  l>aly  and  Hawkins  ing,   directing   CKane   to   bring    an    action 

made  an  alleged  assignment  for  the  benefit  of  a^^ainst  the  defendant  Hyde  for  the  odUeo- 

their  creditors  to  the  plaintiff^    At  that  time  tion  of  the  notea.    nie  present  action  was 

the  defendant^  Georse  Hyde,  was  indebted  to  thereupon  brought.    Ihe  answer  of  the  de- 

the  firm  of  Daly  ind  Hawkins  on  two  promis-  fendant  set  up  ue  payment  of  the  notes  under 

flory  notes  in  the  sum  of  $3,445,  and  tne  firm  the  gamishnient  to  the  Hibemia  Savings  and 

were  indebted  to  the  Hibemia  Savinn  and  Loan  Society,  and  alleged  that  the  assignment 

Loan  Society  in  the  sum  of  $6,000.    On  the  to  the  plaintiff  was  void  because  it  gave  a 

27th  of  March,  1879,  in  an  action  brought  by  preference   to  the   partnership   creditors   o£ 

the  Hibemia  Savings  and  Loan' Society  against  Daly  and  Hawkins  over  the  individual  cred- 

Daly  and  Uawluns,  the  debt  due  by  Hyde  to  itors  as  to  the  individual  property.    On  the 

them  was  garnished,   and  was  subsequently  4th  of  December,  1880,  a  judgment  in  the  case 

paid  by  him  in  satisfaction  of  the  judgment  of  0*KaMS  v.  Dabf  was  rendered,  discharging 

recovered  in  the  action  by  the  Hibemia  Sav-  the  plaintiff  from  his  trust  as  assignee.    It  was 

ings  and  Loan  Sodetv.    (hi  the  10th  of  April,  held  that  the  action  of  0*Kane  v.  Daly  waa 

1^9,  the  assiffnce  O^Kane  commenced  an  ac-  not^  aa  to  the  defendant  or  the  Hibemia  Sav- 

tion  against  Daly  and  Hawkins,  the  Hibemia  ing  and  Loan  Society,  an  adjudication  aa  to 

Savings  and  Loan  Socie^,  and  other  ffeneral  the  validity  of  the  assi^pment,  and  that  the 

creditors  of  Daly  and  Hawkins,  to  be  dis-  defendant  could  dispute  its  l^aJity:  Id. 
charged  of  his  trust*  and  in  the  complaint 

S468.  Assignment  to  he  in  writing. 

Seo.  3458.  An  assignment  for  the  benefit  of  creditors  must  be  in  writiDg 
subscribed  by  the  assignor,  or  by  his  agent  thereto  authorized,  in  writing,  and 
the  transfer  by  the  sheriff  must  also  be  in  writing,  subscribed  by  the  sheriff 
in  his  official  capacity.  Both  such  assignment  and  such  transfer  must  be 
acknowledged,  or  proved  and  certified,  in  the  mode  prescribed  by  the  chapter 
on  recording  transfers  of  real  property,  and  be  recorded  as  required  by  sec- 
tions thirty-four  hundred  and  sixty-three  and  thirty-four  hundred  and  sixty- 
four;  but  recording  in  one  county  constitutes  a  compliance  with  the  following 
section.  [Amendment  approved  March  7,  2889;  Statutes  and  Amendments 
1889y  8^;  to  take  effect  imm^diately.'\ 

S462.  Affidavit  of  assignor  to  he  filed  voith  inventory. 

8ec.  3462.  An  affidavit  must  be  made  by  every  assignor  executing  an 
assignment  for  the  benefit  of  creditors,  to  be  annexed  to  and  filed  with  the 
inventory  mentioned  in  the  last  section,  to  the  effect  that  the  same  is  in  all 
respects  just  and  true  according  to  the  best  of  such  assignor's  knowledge  and 
belief.  If  the  assignor  neglects  or  refuses  to  make  and  file  such  inventory 
and  affidavit  within  said  twenty  days,  the  assignment  shall  not,  for  that  rea- 
son, be  affected  in  any  way,  but  in  that  event  the  assignee  or  assignees  elected 
by  the  creditors  shall  within  twenty  days  thereafter  make  and  file  in  the 
office  of  the  county  recorder  where  the  assignment  is  first  recorded  a  verified 
inventory  of  all  assets  received  by  them;  and  such  assignee  oi*  assignees  may 
at  any  time,  or  from  time  to  time,  after  the  transfer  to  them  by  the  sheriff, 
by  petition  to  the  superior  court  of  the  county,  or  city  and  county,  where 
the  assignment  is  first  recorded,  cause  the  assignor,  by  order  or  citation,  to 
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appear  before  said  court,  or  a  commissioner  or  referee  to  be  appointed  by  it, 
at  a  time  and  place  within  the  county,  or  city  and  county,  to  be  designated  in 
the  order  or  citation,  to  be  examined  touching  the  matters  mentioned  in  sec- 
tion three  thousand  four  hundred  and  sixty-one,  and  any  other  matters  rela- 
tive to  the  assignment,  and  to  have  with  him  all  books  of  account,  vouchers, 
and  papers  relating  to  the  assigned  property;  and  such  court  may  by  its 
order  require  the  surrender  to  such  assignee  or  assignees  of  such  boohs, 
vouchers,  and  papers,  to  be  by  them  retained  until  their  trust  is  fully  com- 
pleted and  performed.  [Amendment  approved  March  7, 1889;  Statutes  and 
Amendments  1889 ^  8S;  to  take  effect  immediatety."] 

8466.  Aesignmsnty  when  void, 

Bbo.  8465.  An  assignment  for  the  benefit  of  creditors  is  void  against 
creditors  of  the  assignor,  and  against  purchasers  and  encnmbrancers  in  good 
faith  and  for  value,  unless  it  is  recorded  as  provided  in  this  title,  and  unless 
either  the  inventory  required  by  section  three  thousand  four  hundred  and 
sixty-one,  or  the  inventory  required  of  the  assignee  or  assignees  by  section 
three  thousand  four  hundred  and  sixty-two,  is  filed  in  the  manner  provided 
in  this  title,  and  within  the  time  designated.  [Amendment  approved  March 
7 J 1889;  Statutes  and  Amendments  1889 ^  83;  to  take  effect  immediatdy."] 

3467.  Sheriff  liable  on  official  bond. 

Sbc.  8467.  No  bond  shall  be  given  by  the  sheriff,  but  he  shall  be  liable 
on  his  official  bond  for  the  care  and  custody  of  the  property  while  in  his 
possession.  Within  forty  days  after  date  of  the  transfer  by  tiie  sheriff,  the 
assignee  must  enter  into  a  bond  to  the  people  of  this  state,  in  such  amount 
as  may  be  fixed  by  a  judge  of  the  superior  court  of  the  county,  or  city  and 
county,  in  which  an  inventory  in  accordance  with  the  provisions  of  this  title 
is  filed,  with  sufficient  sureties  to  be  approved  by  such  judge,  and  condi- 
tioned for  the  faithful  discharge  of  the  trust  and  the  due  accounting  for  all 
moneys  received  by  the  assignee,  which  bond  must  be  filed  in  the  same  office 
with  the  inventory;  and  any  assignee  failing  to  comply  with  the  provisions 
of  this  section  may  be  removed  by  the  above-named  superior  court  on  peti- 
tion of  the  assignor  or  any  creditor,  and  his  successor  appointed  by  such 
court.  [Amendment  approved  March  7, 1889;  Statutes  and  AmendmerUs  1889, 
88;  to  take  effect  immediately.] 

8468.  AvMwrity  qf  assignee. 

Sec.  8468.  Until  a  verified  inventory  has  been  made  and  filed,  either  by 
the  assignor  or  assignee,  as  required  by  the  provisions  of  this  title,  and  the 
assignee  has  given  the  bond  required  by  the  last  section,  such  assignee  has 
no  authority  to  dispose  of  the  property  of  the  estate,  or  any  part  of  it  (except 
in  the  case  of  perishable  property,  which,  in  his  discretion,  he  may  dispose 
of  at  any  time,  and  receive  the  proceeds  of  sale  thereof),  nor  has  he  power  to 
convert  the  property  or  the  proceeds  of  any  sale  of  perishable  property  to  the 
purposes  of  the  trust.  Within  ten  days  after  the  filing  of  his  bond,  the  as- 
signee must  commence  the  publication  (and  such  publication  shall  continue 
at  least  once  a  week  for  four  weeks)  in  some  newspaper  published  in  the 
county,  or  city  and  county,  where  the  inventory  is  filed,  of  a  notice  to  credi- 
tors of  the  assignor,  stating  the  fact  and  date  of  the  assignment^  and  requiring 
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all  persons  having  claims  against  the  assignor  to  exhibit  them,  with  the  neces- 
sary vouchers  and  verified  by  the  oath  of  the  creditor,  to  the  assignee  at  his 
place  of  residence  or  business,  to  be  specified  in  the  notice;  and  he  shall  also, 
within  ten  days  after  the  first  publication  of  said  notice,  mail  a  copy  of  such 
notice  to  each  creditor  whose  name  is  given  in  the  instrument  of  assignment 
at  the  address  therein  given.  After  such  notice  is  given,  a  copy  thereof,  with 
affidavit  of  due  publication  and  mailing,  must  be  filed  with  the  county  re- 
corder with  whom  the  inventory  has  been  filed,  which  affidavit  shall  be  prima 
facie  evidence  of  the  facts  stated  therein.  At  any  time,  or  from  time  to  time, 
after  the  expiration  of  thirty  days  from  the  first  publication  of  said  notice 
(provided  the  same  shall  also  have  been  mailed  as  in  this  section  provided) 
the  assignee  may,  in  his  discretion,  declare  and  pay  dividends  to  the  credi- 
tors whose  claims  have  been  presented  and  allowed.  No  dividend  already 
declared  shall  be  disturbed  by  reason  of  claims  being  subsequently  presented 
and  allowed;  but  the  creditor  presenting  such  claim  shall  be  entitled  to  a 
dividend  equal  to  the  per  cent  already  declared  and  paid  before  any  further 
dividend  is  made;  provided^  however y  that  there  be  assets  sufficient  for  that 
purpose;  and  provided^  that  the  failure  to  present  such  claim  shall  not  have 
resulted  from  his  own  neglect,  and  he  shall  attach  to  such  claim  a  statement 
under  oath  showing  fully  why  the  same  was  not  before  presented.  [Afnend- 
ment  approved  March  7, 1889;  Statutes  and  Amendments  1889, 88;  to  take  effect 
immiediately.'\ 

847L   Commissums  qf  assign^s. 

Sec.  3471.  The  elected  assignee  or  assignees  for  the  benefit  of  creditors  shall 
be  entitled  to  the  same  commissions  on  assignments  heretofore  and  hereafter 
made  as  are  allowed  by  law  to  the  assignees  in  insolvency,  and  the  assign- 
ment cannot  grant  more.  Such  assignee  or  assignees  shall  also  be  entitled  to 
all  necessary  expenses  in  the  management  of  their  trust.  [ArMndm^nt  ap* 
proved  March  7,  1889;  Statutes  and  Amendments  1889,  84;  to  tale  effect 
immediately.^ 

3473.  Modifying  assignment 

Sec.  3473.  An  assignment  for  the  benefit  of  creditors  which  has  been  ex- 
ecuted and  recorded  so  as  to  transfer  the  property  to  the  sheriff,  or  a  transfer 
by  the  sheriff  to  the  elected  assignee  or  assignees  which  has  been  executed 
and  recorded,  cannot  afterwards  be  modified  or  canceled  by  the  parties  with- 
out the  consent  of  the  assignor  and  of  every  creditor  affected  thereby. 
lAmsndw^ent  approved  March  7, 1889;  Statutes  and  Amendments  1889,  84;  to 
take  effect  immediately.^ 

"*  Nom  ov  DBOiBKms  Appugablb  to  Sbctionb  3479-3501. 

8479.    Nuisanoe.  — The  owner  of  prop-       8480.    Publlo  nuuanoe.— Any  anihor- 

erty  must  not  use  it^  even  in  a  lawful  bosmess,  ized    obstruction   or    interference   with    tlw 

in  such  a  manner  as  to  interfere  with  another  navigable  streams  of  a  state,  by  any  nnau- 

in  the  legitimate  use  of  his  property:  Tudmer  thoruted  obttruction  or  interference,  is  a  public 

v.Calffofiia  St.  R.  B,Co,,66  Gal.  171.   A  license  nuisance,  which  may  be  enjoined  upon  appUoa- 

granted  by  a  municipality  to  a  railroad  com-  tion  of  the  attorney-general  in  the  name  of  the 

pany  to  run  a  line  of  cable-cars  along  the  people  of  the  state:  i^eop/e  ▼•  Oold  Bun  DUeh 

streets  of  a  city  does  not  authorize  the  com-  dGr  if.  Co.,  66  Id.  138.    Tne  erection  of  a  wharf 

pany  to  construct  and  operate  a  stationary  materiidljr  obstructing  free  access  to  the  strait 

engine  upon  its  land  in  such  a  manner  as  to  of  Garqumes  is  a  nuisance:  SkhrUy  t.  BUkopf 

interfere  with  the  comfortable  enjoyment  of  66  Id.  943.    But  a  bridge  over  a  navigable 

his  premiaes  by  an  adjoining  proprietor:  Id.  stream,  built  in  pursuance  of  a  valid  authoriza- 
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tion  from  the  state,  cannot  be  adjudged  a  nui-  the  name  of  the  road  overseer,  and  any  mone j 

sance:  People  v.  P,  A  B.  V.  R.  H,  Co.,  67  Cal.  collected  by  him  on  the  judgment  therein  will 

166.    The  sidewalks  of  a  pnbHo  street  of  a  city  belong  to  the  road  district:   Bailey  v.  Dale, 

are  parts  of  the  street,  and  the  obstmction  71    Cal.    34.      The    complaint   in    such    an 

thereof  is  a  public  nuisance:  Martni  v.Oraham,  action  is  not  demurrable  because  exemplary 

67  Id.  130.    But  a  legalized  obstruction  in  the  damages  for  uidawfully  and  maliciously  main- 

ndewalks  of  a  street  is  not  a  nuisance:  Id.     A  taining  the  nuisance  are  prayed  for,  if  no  facta 

license  from  the  board  of  supervisors  of  the  are  stated  showing  that  the  plaintiff  is  entitled 

cit^  and  county  of  San  Francisco  to  erect  and  to  damages  for  that  cause:  Id.    As  to  when 

maintain  a  steam -eneine  within  the  city  limits  the  description  of  the  highway  is  sufficient,  see 

does  not  authorize  the  licensee  to  use  the  en-  Id. 
gine  so  as  to  create  a  nuisance:  Sullivan  v. 

ioyer,  72  Id.  248.    An  injunction  will  not  lie  8498.     Abatement    by  individual — 

to  restrain  a  railroad  across  a  public  park  Special    damage.  —  A   private   individual 

when:  See  People  v.  P,  A  O.  R,  R  Co.,  7o  Id.  may  maintain  an  action  £>  ahaie  a   publio 

156.    Flooding  land  not  a  nuisance  when:  See  nuisance  which  occasions  some  special  dam- 

Leamed  ▼.  Castle,  decided  June  28,  1888.  age  to  himself  in  addition  to  that  occasioned 

to  the  public:  San  Jose  Ranch  Co. .  v.  Brooks, 

8488.  liiability  of  purchaser.— Where  74  CaL  463;  but  a  private  individual  cannot 
a  person,  with  full  knowledge  of  the  existence  maintain  an  action  to  abate  an  obstruction  to 
of  a  nuibance  upon  real  estate,  for  which  the  a  public  road  when  the  only  injury  occasioned 
owner  would  he  liable,  purchases  the  rever-  him  by  the  alleged  musanoe  is  an  inconve- 
aionary  interest  therein  and  receives  the  rents  nience  in  using  it  which  is  the  same  in  kind, 
thereof  from  the  tenant  in  possession,  he  althoughof  a  greater  degree,  as  that  occasioned 
thereby  voluntarily  assumes  the  responsibility  to  any  other  person  who  might  be  obliged  to 
for  the  nuisance,  and  becomes  liable  for  the  mi^e  use  of  the  road:  Marini  v.  Oraham,  67 
damages  caused  thereby  subsequent  to  his  pur-  Id.  130.  An  action  to  abate  or  to  recover  dam- 
chase:  Pierce  v.  German  Sawnga  and  Loan  So-  aees  for  a  nuisance  caused  by  the  obstruction 
dekf,  7d  CaL  180.  of  a  publio  street  cannot  be  maintained  by  an 

liiability  of  landlord  for  ntdsanoe.  —  adjoining  proprietor  whose  land  only  extends 
The  owner  of  a  building  in  the  possession  and  to  the  margin  of  and  does  not  include  the 
control  of  his  tenants  is  not  liable  for  the  con-  street,  unless  he  has  suffered  some  special 
sequences  to  a  third  person  of  a  nuisance  in  damage  by  reason  of  the  nuisance:  Hogan  v. 
connection  with  the  building,  unless  the  nui-  Central  Pacific  R.  R.  Co,,  71  Id.  83.  ^d  no 
sance  occasioning  the  injury  existed  at  the  special  damage  is  caused  to  the  adjoining  pro- 
time  the  premises  were  demised;  or  unless  the  prietor  by  reason  of  the  nuisance,  where  the 
buildinff  was  in  such  a  condition  that  it  would  mjury  suffered  by  him  is  similar  in  character 
be  like^  to  become  a  nuisance  in  the  ordinary  and  kind  with  that  inflicted  upon  the  other 
and  reasonable  use  for  the  purposes  for  which  land-owners  fronting  on  the  line  of  the  street: 
it  was  constructed  and  let,  and  the  landlord  Id.  A  person  carrying  on  a  business  in  a 
failed  to  repair  it;  or  unless  he  authorized  or  populous  city,  requiring  the  consumption  of  a 
permitted  the  act  which  caused  it  to  become  a  large  quantity  of  fuel,  may  be  restramed  from 
nuisance  occasioning  the  injury:  Kalia  v.  Shot-  allowing  the  soot  resulting  therefrom  to  be- 
tuck,  69  Cal.  593.  The  landlord  of  a  building  come  an  annoyance  or  source  of  injury  to  his 
which  is  in  the  exclusive  possession  and  con-  neighbors:  Sullivan  v.  Royer,  72  Id.  248. 
trol  of  a  tenant  is  not  liable  for  .injuries  to  a 

third  person  by  the  fall  of  an  awning  belonging  8501.  Action  commenced  under  for- 
te the  building;,  and  constructed  solely  as  a  mer  constitution.  —  An  action  to  prevent 
protection  against  the  sun  and  rain,  when  the  or  abate  a  nuisance  under  the  former  con- 
fall  of  the  awning  was  occasioned  by  the  negli-  stitution  of  this  state  was  a  case  in  equity, 
gent  and  improper  conduct  of  the  tenant  in  and  where  such  action  was  pending  in  one  of 
permitting  it  to  be  nsed  as  a  standing-place  the  late  district  courts  at  the  time  of  the 
for  a  crowd  of  people:  Id.  adoption  of  the  constitution  of  1879,  its  char- 
acter as  a  suit  in    equity  is   not   changed: 

8400.    Prescription.  —  The  right  to  con-  Learned  v.  CasHe,  67  Cal.  41. 

tinne  a  publio  nuisance  cannot  be  acquired  by  Damages:  See  Tuebner  v.  California  Street 

prescription:  People  v.  Gold  Rim  Ditch  <tt  M.  R.  R.  Co.,  66  Cal.  171. 

Co.,  66  Cal.  138.     Thus  a  private  individual  Parties:  See  People  v.  Gold  Run  Ditch  <k 

cannot  acquire  by  custom  a  right  to  discharge  M.  Co.,  66  Cal.  138. 

dibria  into  a  navigable  stream  so  as  to  destroy  Injunction.  —  An  action  for  the  abatement 

or  materially  interfere  with  the  use  of  the  of  a  nuisance  is  a  suit  in  equity,  and  an  in- 

stream  for  the  purposes  of  navigation:  Id.  junction  against  its  continuance  may  be  issued 

therein,  although  it  is  not.  specifically  prayed 

8491.     Obstruction   of    public   high-  for  in  the  complaint:   Sullivan  v.  Royer,  72 

way  —  Abatement  of — Action    to   re-  Cal.  248.    In  such  an  action  the  verdict  of  the 

cover  penalty.  —  Under  section  2743  of  the  jury  is  merely  advisory  to  the  court,  and  an 

Political  Code,  as  amended  in  1883,  a  cause  of  erroneous  instruction  to  them  is  immaterial: 

action  to  abate  a  nuisance  caused  by  the  ob-  Id. 

struction  of  a  publio  highway,  and  a  cause  of  Overhanging  trees.  —  Trees  whose 

action  to  recover  the  penalty  of  ten  dollars  a  branches  extend  over  the  land  of  another  are 

day  for  every  day  the  nuisance  remained  after  only  a  nuisance  to  the  extent  that  the  branches 

notice  to  remove  it,  may  be  united  in  the  same  overhang  the  adjoining  land.    To  that  extent 

action.    Such  an  action  is  properly  brought  in  they  are  nuisances,  and  the  person  over  whose 
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land  they  extend  may  cut  them  off,  or  have  his  caused  thereby,   is  not  demurrable  for  mis* 

action  for  damages  and  an  abatement  of  the  joindsrofcanaes  of  action:  Orandonav,  Lotdalt 

nnisance;  bat  he  cannot  cut  down  the  trees,  70  CaL  161. 

nor  remove  the  branches  thereof  except  so  far       I>axnageB  —  Speciflo   alleg^tioiui  of  — 

as  they  overhang  his  soil.     If  he  is  oaroaged  Ambiguity.  —  Where  the  complaint  allem 

by  the  roots  of  the  trees  projecting  into  his  that  the  nnisance  has  occasioned  several  &• 

land,  they  may  also  be  alxited:  Grandona  v.  tinct  injuries  to  the  plaintiff,  the  amount  of 

Lovdalt  70Cal.  161.  the  damage  caused  by  each  injury  must  be 

Action  fbr  abatement  and  damages.  —  averred;  otherwise  the  complaint  ^nll  be  am- 

A  complaint  which  seeks  to  abate  an  alleged  bignous  and  uncertain:  Orandona  v.  LovdaH 

nuisance,  and  to  recover  damages  for  injuries  70  CaL  161. 
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Kom  ov  DEcaaovB  AmjoABLi  to  SaonoHB  4-10. 

4.    Ckimpliaaoe  ^dth  code.  —  "While  it  10.    lASt  day  ftJling  on  Sunday.— A 

is  admianble  in  all  caaes  to  literally  comply  etipoUtioii  eztencunff  the  time  within  which  to 

with  the  proriflioiia  d  the  code,  nothing  diort  answer  to  and  indnding  a  specified  day,  which 

of  a  snhetential  departure  there£rom  can  prop-  falls  on  Snnday,  entitles  the  defendant  to  an- 

erly  he  held  to  he  fatal  to  a  proceeding  nnder  swer  at  any  time  dnring  the  sncceedingMon- 

it*':  8hhm  T.  Ommm$,  66  CaL  08,  per  Sharp-  day:  Blaebujood  ▼.  CiOmg  Packing  Co.,  71  Oal. 

steia,  J.  461. 

10.  Bolidmys. 

Seo.  10.  Holidays,  within  the  meaning  of  tSis  code,  are  every  Snnday,  the 
first  day  of  January,  the  twenty-second  day  of  February,  the  thirtieth  day  of 
May,  the  fourth  day  of  July,  the  ninth  day  of  September,  the  twenty-fifth 
day  of  December,  every  day  on  which  an  election  is  held  throughout  the 
state,  and  every  day  appointed  by  the  President  of  the  United  States,  or  by 
the  governor  of  this  state,  for  a  public  fast,  thanksgiving,  or  holiday.  If  the 
first  day  of  January,  the  twenty-second  day  of  February,  the  thirtieth  day  of 
May,  the  fourth  day  of  July,  the  ninth  day  of  September,  or  the  twenty-fifth 
day  of  December  fall  upon  a  Sunday,  the  Monday  following  is  a  holiday. 
[Amendment  approved  March  i,  1889;  Statutes  and  Amendments  1889,  4^.'] 

Naraa  ov  Deoi8IOns  Applicablb  to  SaonoNs  17-22. 

17.  Word  "person"  does  not  indnde  92.  Probate  proceedings  belonged  to 
mnnioipal  corporation:  People  ▼.  Cl/ty  qf  River'  the  ecclesiastical  jurisdiction,  where  a  jvay 
side,  6o  CaL  289.  was  not  a  right,  and  are  not  really  actions  at 

18. .  Act   of  .1884.  Mqniring  darka  of    ^  ^^"^"^  ^^  *^'  •^'  ^"  **  '"^  '^ 


such  deposits,  was  not  repealed  upon  the  tak-    <^^2x>nff  n 
ing  effect  of  the  codes  on  the  Ist  of  January,  „   al 

im,  nor  until  the  adoption  in  1874  of  section    '^^  ^-  -** 


„,  make  up  the  cause  of  action  '*:  BiUehin- 

rS,  nor  until  the  adoption  in  1874  of  section    •^'*  ^-  ^*«««'^  ^3  OaL  466. 
2104  of  this  code:  JTq^pe  ▼.  ./o^biMm,  73  CaL  266. 


40.  An  Ad  to  provide  for  the  appointment  by  the  supreme  court  qffive  commissioners,  to  be  known 
as  commissioners  of  the  supreme  cowt,  and  to  appoint  a  secretary  tnertfor,  to  relieve  said  court  from 
the  overburdened  condition  qf  its  calendar,  ana  to  provide  for  the  compensation  of  said  comma- 
moners  and  secretary,  and  to  appropriate  money  thertfor, 

r Approved  February  15, 1889;  1889, 18. J 

Supreme  court  commissioners — Salary, 

osonoir  1.  The  supreme  court  of  the  state  of  California  shall  immediately,  upon  the  expira- 
tion of  the  term  of  office  of  the  present  supreme  court  commissioners,  appoint  five  persons  of 
leeal  learning  and  personal  worth  as  commissioners  of  said  court.  It  uiall  be  the  duty  of 
said  commissioners,  nnder  such  rules  and  regulations  as  said  court  may  adopt,  to  assist  in  the 
performance  of  its  duties,  and  in  the  disposition  of  the  numerous  causes  now  pending  in  said 
ooart  undiitermined.  The  said  commissioners  shall  hold  office  for  the  term  of  tour  years  from 
aad  after  their  appointment,  dnring  which  time  they  shall  not  engage  in  the  practice  of  the 
lav.  They  shall  each  receive  a  salary  eqoal  to  the  salary  of  a  judge  of  said  court,  fjayable  at 
tho  same  tune  and  in  the  same  manner.    Before  entering  upon  the  discharge  of  their  dnties, 
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they  shall  each  take  an  oath  to  support  the  constitation  of  the  United  Staites  and  the  ooostita- 
tion  of  the  state  of  CWfomia^  and  to  faithfnily  dischaige  the  daties  of  the  office  of  oommis- 
sioner  of  the  sopreme  court  to  the  best  of  their  ability.  The  said  ooort  shall  ba^e  power  to 
remove  any  and  aU  members  of  said  commission  at  any  time  by  an  order  entered  on  the  min- 
ntes  of  said  conrt^  and  all  vacancies  in  said  oommismon  shall  be  filled  in  like  manner. 

Secretary, 

SEa  2.  Upon  the  appointment  of  said  oommissioners,  as  in  this  act  provided,  said  court  is 
hereby  anthorized  to  appoint  a  secretary  for  such  commission,  who  shall  hold  office  durmg  tiie 
pleasure  of  the  conrt^  not  to  exceed  the  term  of  said  commission,  and  who  shall  have  a  salaiy 
of  two  hundred  ddUars  per  month,  payable  at  the  same  time  and  ia  the  same  manner  as  said 
oommiasion. 

Apprcfriation. 

Sbo.  3.  The  som  of  sixty-seven  thoosand  aeven  hnndred  dollars  is  hereby  appropriated  oat 
of  any  money  that  is  or  may  be  in  the  state  treasury  not  otherwise  appropriated,  for  the  purpose 
of  paying  the  salary  of  said  commission  and  secretary  for  the  remamder  of  the  fortieth  fiscal 
year,  and  for  the  forty-first  and  forty-second  fiscal  yean;  and  the  controller  is  hereby  author- 
ised to  draw  monthly  warrants  upon  the  state  treasury  in  favor  of  said  oommissionerB  and  seo- 
retary  in  the  sum  of  five  hundrea  dollars  for  each  of  said  oommiasionera,  and  in  the  sum  of  two 
hunmd  dollars  for  said  secretafv. 

Saa  4.    This  aot  shall  take  effect  from  and  after  its  passage. 

KocsB  ov  Dbcdbidhs  Affuoabu  to  SaonoHB  iMS2. 

46.  Vetitioii  foit  rebearingr-  — When  a  of  a  superior  court  refusing  a  writ  of  mandate 
case  by  been  heard  and  decided  by  the  su-  is  a  final  judgment  from  which  an  a^^peal  may 
preme  court  in  department,  and  afterwards  by  be  taken;  and  as  a  right  of  appeal  exists,  the 
the  court  in  bank,  the  rig^t  to  petiti<m  for  a  supreme  court  will  not  'entertain  an  original 
rehearing  in  bank  will  not  be  recognized:  applicationfor  the  writ:  People  esrdL  jLeverKHi 
Regard  v.  OaL  In»,  Co.,  72  CaL  636.  v.  TAonqMOfi,  66  GaL  396. 

47.  Sxpenaes  of  auprenna  coort.  —  69.  Action  for  divorce  ia  a  case  in 
The  state  treasurer  is  not  justified  in  refusing  equity  within  the  meaning  of  the  clause  of  the 
to  pay  a  warrant  of  the  controller  drawn  to  constitution  conferring  appellate  jurisdiction 
the  oraer  of  the  individual  who  ia  derk  of  the  on  the  supreme  court:  Skanm  v.  Sharon,  67 
supreme  court,  and  made  payable  out  of  the  OaL  186. 

appropriation  for  the  expenses  of  that  court.  Police  court — Judgment  OH — Thesa- 
under  this  section,  merely  because  the  warrant  preme  court  has  no  jurisdiction  of  an  appeal 
omits  the  various  items  of  expense  allowed  m>m  a  judgment  of  the  superior  court  affirm- 
by  the  board  of  examinerst  for  tne  payment  of  ing  a  judgment  of  the  pohce  court,  adjudging 
which  the  warrant  was  intended,  had  not  a  aefenduit  guilty  of  a  misdemeanor,  and  im- 
been  actually  paid  by  the  derk  to  the  parties  posing  a  fine  of  fifty  dollars:  PeopU  v.  Jfdgsw 
to  whom  they  were  due:  NathmU  Bank  v.  Wharf  Co,,  66  OaL  90. 
HertOd,  74  OaL  603. 

58.    Appeals:  See|io««. 
51.    Original  Jurisdiotion.— An  order 

67.  Placmg  probate  proceedings  on  supreme  court  calendar. 

Seo.  57.  Appeals  in  piobate  proceedings  shall  be  given  preference  in  hear- 
ing in  the  supreme  court,  and  be  placed  on  the  calendar  in  the  order  of  their 
date  of  issue,  next  after  cases  in  which  the  people  of  the  state  are  parties. 
[New  section  approved  March  10^  1887;  Statutes  and  Amendments  1887^  89.1 

CcHtforMa,  and/or  the  appwnimaii  qf  an  additUmal  judge, 

[Approved  March  8,  U87;  U87»  67.] 
One  addUhncd  judge. 

SsoTioN  1.  The  number  of  the  judges  of  the  superior  court  of  the  county  of  IVesno^  state  of 
Oalif omia,  is  hereby  increased  from  one  to  two. 

Governor  omokU —  Term  qf  office. 

8x0.  2.  Within  ten  days  after  the  passage  of  this  act,  the  governor  shall  appoint  one  addi- 
tional indae  of  the  superior  court  of  the  county  of  Fresno,  state  of  Oalif  omia,  who  shall  hdd 
office  until  the  first  Monday  after  the  first  day  of  January,  A.  D.  eighteen  hundred  and  eighl^- 
nine.  At  the  next  general  election,  one  judge  of  the  superior  court  of  said  county  shall  be 
elected  in  aaid  coun^,  who  shall  be  the  successor  of  the  judge  appointed  hereunder,  to  hold 
office  for  the  term  prescribed  by  the  constitution  and  by  law. 

Salary, 

Seo.  3.  The  salary  of  said  additional  Judge  shall  be  the  same  in  amount^  and  paid  at  the 
same  time  and  in  the  same  manner,  as  the  salary  of  the  other  judge  of  the  superior  court  of  '^ 
county  now  authorised  by  law. 

Saa  4.    This  Act  shall  take  effect  and  be  in  force  from  and  after  its  passage* 
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An  Act  providing  that  Out  office  qf  (he  Judge  <^  the  superior  court  qf  ike  county  </  San  Lfdi  Obiapo, 
state  if  Cal\fomia,  now  held  by  Judge  D.  S,  Chregory^  shall  ceaat  upon  a  vacancy  occurring  thcrihiL 

[Approved  Marcli  lA,  1889;  U89, 88a. J 

Vacancy  in  office  qf  superior  judge,  San  Luis  Obispo  County t  not  to  bejilled, 
SscnoN  1.    XJpon  the  omce  of  the  jndge  of  the  snperior  oonrt  of  the  county  of  San  Lnia 

ObisDo^  state  of  California,  now  held  by  Judge  D.  S.  Gregory,  becoming  vacant,  dy  resignation 

or  otnerwise,  such  office  shall  cease;  and  thereafter  there  shall  be  but  one  judge  of  the  superior 

court  in  and  for  the  county  of  San  Luis  Obispo,  state  of  California. 
Seo.  2.    This  aot  shall  take  effect  immediately. 

An  Act  to  increase  the  number  qf  Judges  qf  the  superior  court  qf  the  oounty  qf  San  Diego,  state  qf 

Caitfomia,  wui/or  the  appointment  qf  such  additional  Judgiss, 

[Approved  February  8, 1889;  1889, 6.1 
Increase  qf  Judges, 

Sxcnox  1.  The  number  of  judges  of  the  superior  court  of  the  county  of  San  Di^o,  state  of 
California^  is  hereby  increased  from  one  (1)  to  three  (3). 

Amointmen^qf  addiHonai  Judges, 

Ssa  2.  Within  ten  days  after  the  passage  of  this  act,  the  gofvemor  shall  appoint  two  addi- 
tional judges  of  the  superior  court  of  the  county  of  San  IMego,  state  of  Oaliiomia,  who  shall 
hold  office  until  the  first  Monday  after  the  first  day  of  January,  A.  D.  eighteen  hundred  and 
ninety-one.  At  the  next  general  election,  two  judges  of  the  superior  court  of  said  county  shall 
be  elected  in  said  county,  who  shall  be  successors  of  the  judges  appointed  hereunder,  to  hold 
office  for  the  term  prescribed  by  the  constitution  and  by  law. 

Salaries, 

Sia  3.  The  salaries  of  said  additional  judges  shall  be  the  same  in  amount,  and  be  paid  at 
the  same  time  and  in  the  same  manner,  as  the  salary  of  the  other  judge  of  the  superior  court  of 
said  county  now  authorized  by  law. 

Sia  4.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Act  providing  for  an  additional  superior  Judge  for  the  county  qfSan  Luis  Obispo,  and  providing 

for  his  appointment  and  salary. 

[Approved  February  8, 1889;  188(^  C] 
Increase  qf  Judges, 

SaonoN  1.  The  number  of  judges  of  the  superior  court  of  the  county  of  San  Loia  Obispo, 
state  of  Oalifomia,  is  hereby  increaaed  from  one  (1)  to  two  (2). 

Appoiatment, 

Sbo.  2.  Within  ten  days  after  the  passage  of  this  act,  the  governor  shaU  appoint  one  addi- 
tional judge  of  the  superior  court  of  the  county  of  San  Luis  Obispo,  state  of  Caliiomia,  who  shall 
hold  office  until  the  first  Monday  after  the  first  day  of  January,  Anno  Domini  one  thousand 
ei^ht  hundred  and  ninety-one.  At  the  next  general  election,  one  judge  of  the  superior  court  of 
said  county  shall  be  elected  in  said  county,  who  shall  be  the  successor  of  the  judge  appointed 
hereunder,  to  hold  office  for  the  term  prescribed  by  ti^e  constitution  and  by  law. 

Salcury, 

Ssa  3.  Such  additional  judge  of  the  superior  court  shall  receive  such  salary  as  msj  be  al- 
lowed by  law  at  the  time  of  his  appointment  and  qualification,  which  shall  be  paid  in  the  same 
manner  as  the  salary  of  the  judge  of  the  superior  court  of  said  county  is  now  paid. 

Ssa  4.    This  aot  shall  take  effect  immediately. 

An  Act  to  increase  the  number  qf  Judges  qf  the  superior  court  qf  the  county  of  Los  Angeles,  state  qf 

Califorma,  and  for  the  appointment  qf  suck  additional  Judges, 
[Approved  Maich  11, 1889;  1889,  180.1 
Appointment  qf  superior  Judges  for  Los  Angeles  County. 

SjKrnoN  1.  The  number  of  judges  of  the  sni>erior  court  of  the  oounty  of  Los  Angeles^  state 
of  California,  is  hereby  increased  from  four  to  six. 

Sxa  2.  Within  ten  days  after  the  passage  of  this  act,  the  governor  shall  appoint  two  addi- 
tional judges  of  the  snperior  court  of  the  county  of  Los  Angeles,  state  of  California,  who  shall 
hold  c^ce  until  the  fint  Monday  after  the  first  day  of  January,  A.  D.  eighteen  hundred  and 
ninety-one.  At  the  next  general  election,  two  judges  of  the  superior  court  of  said  oounty  shall 
be  elected  in  said  county,  who  shall  be  successors  of  the  judges  appointed  hereunder,  to  hold 
office  for  the  terms  prescribed  in  the  constitution  and  by  law. 

Salaries, 

Sbo.  3.  The  salaries  of  such  additional  judges  shall  be  the  same  in  amount,  and  be  paid  in  the 
same  manner  and  at  the  same  time,  as  the  s^aries  of  the  other  judges  of  the  superior  court  of 
said  county  now  authorised  by  law. 

Ssa  4.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Actto  increase  the  number  qf  Judges  qfthe  superior  court  of  (Ae  county  of  Los  Angeles,  state  qf 

Oalifomia,  and  for  the  appointment  qfsuch  additional  Judges, 
[Approved  February  7,  I8d7;  1887,  L] 
Two  additional  Judges  qf  superior  court  for  Los  Angeles  County, 

SsonoH  1.  The  number  of  judges  of  the  superior  court  of  the  oounty  of  Los  Angeles^  state 
of  California,  is  hereby  increased  from  two  to  tour. 
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Qovernor  to  ccppoiriif  loAai. 

SEa  2.  Within  ten  days  after  the  paasage  of  this  act,  the  governor  shall  appoint  two  addi- 
tional judges  of  the  snperior  court  of  we  county  of  Loe  Angeles,  state  of  California*  who  shall 
hold  office  until  the  first  Monday  after  the  first  day  of  January,  A.  D.  eighteen  hundred  and 
eighty*nine.  At  the  next  general  election,  two  judges  of  the  superior  court  of  said  county  shall 
be  elected  in  said  county,  who  shall  be  successors  of  the  judges  appointed  hereunder,  to  hold 
office  for  the  term  prescribed  by  tiie  constitution  and  by  law. 

Sia  8.  The  sslaries  of  said  additional  judges  shalLbe  the  same  in  amount^  and  be  paid  at  the 
same  time  and  in  the  same  manner,  as  the  salaries  of  the  other  judges  of  the  superior  court  ol 
said  county  now  authorised  by  law. 

SEa  4.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Ad  lo  provide  an  additkmaX  ju$g6  qfthe  superior  ctmri  qfthe  eouniy  qfSan  Bemardina, 

[Approved  March  6^  1887;  1887, 19.J 
Two  judges. 

Section  1.  The  number  of  judges  of  the  superior  oourt  of  the  ooQnty  of  Saa  Bernardino  ia 
hereby  increased  from  one  to  two. 

Oovemor  to  mppokU,  when. 

SEa  2.  Within  ten  days  after  the  passage  of  this  act,  the  ffovemor  shall  u»point  an  addi- 
tional  judse  of  the  superior  court  of  said  county  of  San  Bernardino,  who  shall  hold  office  until 
the  first  Monday  after  the  first  day  of  January,  A.  D.  eighteen  hundred  and  eighty-nine;  and 
at  the  next  general  election,  a  judge  of  said  court  of  said  county  shall  be  elected  to  hold  office 
for  the  term  prescribed  by  the  constitution  and  by  law. 

Salary  qf* 

SEa  8.  The  salary  of  said  additional  judge  shall  be  the  same  in  amonn^  and  shaU  be  paid 
at  the  same  time  and  in  the  same  maimer,  as  that  of  the  other  judge  of  said  superior  court  of 
said  county. 

Ssa  4.    This  act  shall  take  effact  and  be  in  f oroe  from  and  after  its  passage. 

Notes  ov  Dboisions  Apflioablb  to  Ssotions  71-129. 

71.    Judge  acting  in  other  county.  —  ment  thereof,  to    aver  the  &otB  conferring 

A  judge  of  the  superior  court  of  one  county  may  jurisdiction.    They  are  presumed  by  law.    An 

hold  court  in  another  county,  at  the  request  of  allegation  that  the  judgment  was  recovered  in 

the  judge  thereof:  Eureka  L,  A  C.  Co,  v.  Su-  a  designated  action  is  sufficient:  Campe  v.  Las' 

perior  Court,  66  Cal.  311.     And  a  judge  of  the  sen,  67  Cal.  139. 

superiorcourtof  a  particular  county,  who  holds  Probate    iuriadiction    separate    and 

court  in  another  county,  must  be  presumed,  in  distinct.  — The  probate   jurisdiction  of  the 

the  absence  of  evidence  to  the  contrary,  to  be  superior  court  is  separate  and  distinct  from  its 

acting  upon  the  request  of  the  governor,  or  of  jurisdiction  in  ordinary  civil  actions:    In  re 

the  judee  of  the  court  of  the  latSar  county:  JBs'  AUgier,  65  CaL  228. 

tote  of  Newman^  75  Id.  213.  Murder  of  Indian  by  Indian — Juris- 
diction of  state  courts.  — The  state  courts 

78.    Terms  of  oourt.  —The  constitution  have  jurisdiction  to  try  a  full-blooded  Indian 

of  1879  abolished  the  system  of  terms  and  final  for  the  killing  of  another  full-blooded  Indian, 

adjournments  under  wnioh  business  was  trans-  when  it  does  not  appear  that  the  defendant 

acted  by  the  former  courts.    The  word  "  ses-  was  a  member  of  any  Indian  tribe  having  its 

sions,"as  used  in  sections  73  and  74  of  this  chief  and  tribal  laws,  or  that  the  tril^  of 

code,  means  the  time  during  which  the  court  which  his  ancestors  were  members  was  ever 

is  in  fact  held  at  the  place  appointed,  and  en*  recognized  or   treated  with   by  the  United 

gaged  in  business;  and  the  word  "recesses"  States  government,  and  it  does  appear  that  he 

means  the  times  in  which  the  court  is  not  ac-  had  liv^  among  the  whites  for  several  years 

tuiJly  engaged  in  business.    There  is  no  divis-  prior  to  the  homicide:  Peoph  ▼.  Ketchumf  73 

ion  of  time  into  certain  periods  of  the  year,  Cal.  635. 

known  as  "  terms  of  court,'*  at  which  a  court  Ghiardianship  —  Conflict.  —  A    petition 

may  sit  to  hear  and  detennine  causes:  In  re  tor  letters  of  guardianship  of  a  minor  was 

Ocmnon,  69  Cal.  541.  filed  in  the  superior  court  of  the  city  and 

county  of   San   Francisco,   stating  that  the 

74.    Adjournments.  —  The  snperior  court  minor  was  a  resident  of  such  dtv  and  countv, 

of  each  county  in  the  state  is  an  organized  ju-  but  was  temporarily  at   school  in  Alameda 

dicial  institution,  competent  for  the  transaction  County.    A  citation  was  issued  and  served 

of  business  at  all  times,  without  reference  to  upon  all  the  parties  interested,  requiring  them 

terms  or  adjournments.      So  that,  notwith-  to  appear  and  show  cause  why  the  petition 

standing  an  order  for  adjournment  entered  on  should  not  be  cranted.    Before  the  day  fixed 

the  minutes  of  the  court,  the  court  may  sit  for  the  return  of  the  citation,  one  of  the  par- 

and  exercise  its  jurisdiction  in  the  trial  of  ties  on  whom  it  had  been  served  applied  to  the 

causes  or  in  the  transaction  of  any  l^gal  busi*  superior  court  of  Alameda  County  for  letters 

ness  at  any  time:  In  re  Gaawon,  69  Cal.  545,  of  suardianship  of  the  minor,  which  were  issued 

per  McKee,  J.  to  him,  the  fact  of  the  previous  application  not 

being  brought  to  the  knowledge  of  the  court. 

76.    Jurisdiction — Presumption. — ^The  It  was  held  that  as  the  superior  court  of  the 

superior  court  being  a  court  of  general  juris-  city  and  county  of  San  Francisco  had  jurisdic- 

diotioUy  it  is  not  necessary,  in  pleading  a  judg-  tion  to  hear  and  determine  the  question  of  the 
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residence  of  the  minor,  the  need  of  a  gaardian,  Action    for    poflSOMdon    of    personal 

and  the  propriety  of  apnointiDg  the  petitioner,  property —Allegation  of  value.  —  Neither 

it  oonld  not  oe  dEepriTea  of  this  joriBoiotion  by  the  justice's  court  nor  the  superior  court  on 

the  subsequent  proceedings  in  the  superior  app<Hd  has  jurisdiction  of  an  action  to  recover 

court  of  Alameaa  County:    (htardiafmip  qf  the  possession  of  specific  personal  property  al- 

Danndber,  67  Cal.  643.  leged  to  exceed  thx«e  hundred  dollars  in  value. 

Ad    danmnin     claiue.  —  The    superior  although  the  complaint  prays  judgment  for  a 

court  has  no  jurisdiction  of  an  action  against  less  amount  in  case  possession  cannot  be  had: 

a  tax  assessor  to  recover  damages   sileged  Shedhr  v.  Superior  Court  qf  Amador  CowOy,  70 

to  have  been  caused  by  reason  of  a  wrong-  Cal.  564. 

fuland  fraudulent  assessment  made  by  him,  Penalty  for  collecting  ezceMlve  tolL 

if  the    amount   claimed  is   less  than  three  —  A  justice's  court  has  no  jurisdiction  to  trv 

hundred  dollars:  PerHns  v.  Ball9^  71  Cal.  87.  an  action  brought  to  recover  a  pensJty  for  cof* 

The  ad  damnum  clause  of  the  complaint  is  the  looting  an  alleged  excessive  toU,  wnere  the 

test  of  jurisdiction,  and  where  tbe  demand  question  at  issue  is,  whether  the  amount  <^- 

according  to  that  clause  exceeds  three  hundred  lected  was  a  legal  toll:  CulberUon  v.  Emevan, 

dollars,  exclusive  of  interest,  the  superior  court  68  CaL  490.    But  it  has  jurisdiction  of  an  ac- 

has  jnnsdiction  of  the  action:  BaUey  v.  Bloan,  tion  to  recover  a  sum  of  money  less  in  amount 

65  Id.  387.  than  three  hundred  dollars  for  a  fine,  penalty, 

or  forfeiture  given  by  statute  or  ordinance  of 

110.  Tenn  of  oflloe.  -—The  act  of  1880  a  municipal  corporation;  provided,  no  question 
fixing  the  terms  of  office  of  justices  of  the  of  the  legalitjr  of  any  tax,  impost,  assessment, 
peace  at  two  years  is  constitutional:  Bailey  v.  toll,  or  municipal  fine  is  raised.  If  any  su(^ 
Board  qf  SupervUore  qf  San  Joaquin  County,  ouestion  is  raised,  it  must  be  by  answer,  veri- 

66  CaL  10.  And  section  103  of  the  act  of  nedbytheoathof  the  defendant^  and  unless  so 
April  1,  1880,  amending  the  Code  of  Civil  Pro-  raised,  no  evidence  as  to  such  legality  can  be 
cedure,  applies  to  justices  of  thepeace  elected  received,  either  in  the  justice's  court  or  on 
at  the  general  state  election  of  1879,  as  well  as  appeal  in  the  superior  court:  WUliam$  v. 
to  those  subsequently  elected:  Sliearer  v.  City  Mecartney,  69  Id.  556.  In  such  an  action,  the 
qfOakktndf  67  Id.  6^  supreme  court  has  no  jurisdiction  of  an  appeal 

from  the  superior  court,  if  no  question  as  to 

111.  Vailnre  of  succeesor  to  qualify  s^cb  legalitv  is  raised  by  the  answer:  Id. 

— Incmnbent  entitled  to  olllce.  —  In  1877,  Contract  for  sale  of  land — Action  to 

tbe  plaintiff  was  elected  one  of  the  justices  of  recover  depoeit.  — As  to  the  jurisdiction  of 

the  peace  for  Milpitas  township,  qualified  as  a  justice  of  the  peace  over  such  an  action,  see 

such,  and  entered  upon  the  discharge  of  his  SAroeder  v.  Wittram^  66  Cal.  636. 
official  duties.    At  tne  election  in  1879,  one 

Topham  was  elected  as  his  successor,  but  hav-  115. .  Justices*  courts  of  Ban  Jose.  — 

ing  failed  to  qualify,  the  plaintiff  held  over.  Until  the  organization  of  a  police  court  for  the 

In  188^  the  puuintiff  was  again  elected  a  jus-  ci^  of  San  Jose,  under  the  act  of  April  1, 

tice  of  the  peace  for  the  township,  the  board  1880,  relative  to  courts  of  justice,  the  justice's 

of  supervisors  having  meanwhile  provided  for  court  of  the  cit^  organized  under  the  charter 

the  election  of  but  one  justice  for  that  town-  of  1874  has  jurisdiction  of  actions  for  publio 

ship.    He  failed,  however,  to  qualify,  but  con-  offenses  enumerated  in  this  section  charged  to 

tinned  to  dischartte  the  duties  of  justice.    The  have  been  committed  within  the   coivorate 

action  was  brought  to  recover  the  fees  allowed  limits  of   the  city:    Matter  of  Oarrwo,   66 

by  law  for  certain  services  thereafter  rendered  CaL  4.          • 

by  him  as  justice.    It  was  held  that  the  plain-  Vuisanoe  ix^uxious  to   healt)i.y-The 

tiff  was  entitled  to  recover,  as  under  section  offense  of  maintaining  a  publio  nuisance  injuri- 

879  of  the  Political  Code  he  was  entitled  to  the  ous  to  health  is  punishaDle,  under  section  377 

office  until  the  qualification  of  his  successor:  of  the  Penal  Code,  by  imprisonment  not  ex- 

French  v.  County  qf  Santa  Clara,  69  Cal  619.  ceeding  one  year,  or  bv  fine  not  exceeding  one 

And  it  was  held  further  that  that  the  character  thousand  dollars,  and   consequently   is   not 

of  the  office  of  justice  was  not  changed  by  the  within  the  jurisdiction  of  a  justice's  court:  In 

reduction  of  the  number  of  justices,  or  by  the  re  Kurto,  68  Cal.  412. 
act  of  the  legislature  enlarging  the  jurisdiction 

of  justices'  courts  in  pursuance  of  the  constitu-  128.    Oonduct  of  business. — '*  While  it 

tion  of  1879:  Id.  isveryimportant  that  all  the  rights  guaranteed 

by  the  constitution  to  a  person  charged  with 
lis.  Powers  of  Justices*  courts,  how  crime  should  be  fully  and  fairly  awarded  to 
determined.  — When  that  part  of  the  Code  him,  it  is  also  important  that  courts  of  justice 
of  Civil  Procedure  which  expressly  deals  with  should  be  upheld  in  the  enforcement  of  all 
proceedings  in  justices'  courts  prescribes  the  necessary  and  reasonable  rules  for  the  orderljr, 
powers  of  those  courts  in  relation  to  a  general  speedy,  and  effective  conduct  of  their  busi- 
sabject  about  which  the  j^owers  of  courts  of  ness":  People  v.  Kerrigan,  73  Cal.  225,  per  Pat- 
record  are  expressly  prescribed  in  another  part  erson,  J. 
of  the  code,  then  the  powers  of  the  justices' 

courts  with  respect  to  that  subject  are  to  be  129.    Bules  of  court,  suspension  of— 

determined  by  the  provisions  of  the  code  ex-  The  trial  judge  has  power  to  suspend  a  rule  of 

pressly  applicable  to  them,  and  not  by  the  court  requiring  a  copy  of  all  «b  parte  orders  to 

provisions  expressly  applicable  to  courts  of  be  served  on  the  attorney  of  the  adverse  party, 

record:     Wdmmer    v.    Sutherland,    74    Cal.  or  may  except  a  particular  case  from  its  opera- 

341.  tion:  SuUioan  v.  Wallace,  73  Cal.  307. 
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1S4.  Judicial  burinest  not  to  be  transacted  on  holidaye. 

Ssc.  134.  No  court  shall  be  open,  nor  shall  any  judicial  basineflB  be  trans- 
acted on  Sunday,  on  the  first  day  of  January,  on  the  twenty-second  day  of 
February,  on  the  thirtieth  day  of  May,  on  the  fourth  day  of  July,  on  the 
ninth  day  of  September,  on  the  twenty-fifth  of  December,  on  a  day  in  which 
an  election  is  held  throughout  the  state,  or  on  a  day  appointed  by  the  Presi- 
dent of  the  United  States,  or  by  the  governor  of  this  state,  for  a  public  feisty 
thanksgiTing,  or  holiday,  except  for  the  following  purposes:  — 

1.  To  give,  upon  their  request,  instructions  to  a  jury  when  deliberating  on 
their  verdict. 

2.  T^o  receive  a  verdict  or  discharge  a  jury. 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  criminal  action,  or 
in  a  proceeding  of  a  criminal  nature;  provided,  that  the  supreme  court  shall 
always  be  open  for  the  transaction  of  business;  and  provided  further,  that  in- 
junctions and  writs  of  prohibition  may  be  issued  and  served  on  any  day. 
\AmendmenJt  approved  March  i,  JSS9;  Statutes  and  Amendments  1889, 46J\ 

Nom  ov  JHcasota  Apflhublb  to  Saonov  134^ 

184.   Biflcharging  jury  on  holiday.  ^  aeetion  of  tiia  ooiutitatioii  does  not  m  temn 

At  a  former  trial,  the  jury  having  been  in-  prohibit  any  legal  bosinees  on  hdlidays.    Hm 

atmcted  on  the  Slst  of  Febmary,  1884,  the  last  clause  expressly  declares  that  injonctiiHis 

court  became  satisfied  on  the  next  day — the  and  prohibitions  may  be  issued  on  soch  days. 

22d  of  February — that  there  was  no  ressonable  The  phrase   'they'  —  the  snperior  coorts  — 

probability  the  jury  oonld  a^ree  npon  a  yerdict^  '  shall  always  be  open  [l^;al  holidays  and  nan- 

and  they  were  aocordbu^ydischaned.  The22d  indicia!  davs  excepted],' is  prohibitory  of  Iqps- 

day  of  Febroary  was  a  holiday.    Ae  court  say:  lation  establishing  terms  of  court  dnnng  which 

"A  jury  may  be  discharged  on  the  22d  day  of  only  judicial  bnsmess  can  be  transacted,  but 

Februai^,  unless  the  constituticm  prohibits  it.  leaTcs  the  legisUtnre  at  liberty  to  allow  or  dis- 

It  is  mm»tt>A  by  counsel  forappeUsnt  that  sec-  allow  the  transaction  of  all  or  any  ckss  of 

tion  6  of  article  6  of  the  constitution  prohibits  judicial  business  upon  legal  holidays,   llie  jury 

cdl  buidness  in  the  snperior  courts  on  a  le^  were  justified  in  finding  against  defendant  upon 

holiday  or  non-jadidal  day,  except  the  issuing  his  Dloa  of  former  jeopardy  ":  PeopU  t.  ^wto, 

of  injunctions  and  writs  of  prohibition.    The  65  Cm.  021. 

160.   Chvemor  to  appoint  superior  judge  to  hold  court  in  other  counties  in 

eases  of  sickness. 

8ec.  160.  If  by  reason  of  sickness,  absence,  disability,  or  other  causes,  a 
regular  session  of  the  superior  court  cannot  be  held  in  any  county  by  the 
judge  or  judges  thereof,  or  by  a  superior  judge  requested  by  him  or  them 
to  hold  such  court,  a  certificate  of  that  £eu^t  shall  be  transmitted  by  the  clerk 
thereof  to  the  governor,  who  may  thereupon  request  some  other  superior  judge 
to  hold  such  court;  and  a  judge  so  holding  a  court  at  the  request  of  the  gov- 
ernor, or  at  the  request  of  the  judge  or  judges  of  said  superior  court,  shall  be 
allowed  his  actual  and  necessary  expenses  in  going  to,  returning  from,  and 
attending  upon  the  business  of  such  court,  which  shall  be  a  charge  against 
the  treasury  of  the  county  where  such  court  is  held,  and  paid  out  of  the  gen- 
eral fund  thereof.  [Amendment  approved  March  16,  1887;  Statutes  and 
Amendments  1887, 148;  to  take  effect  immeduUdy,'] 

Nans  or  Dbooeons  ArpLioABiJi  to  Ssonoss  166-182. 

166.    SatOIng  statement.— A  judge  csn  170.    Pfsgualiflcatf  on.— A  judge  is  not 

extend  the  tioie  for  the  settlement  of  a  state-  disqualified  from  sitting  at  the  trial  of  a  cause 

ment»  and  this  power  to  extend  need  not  be  beamse,  before  his  elMticiL  to  the  bench,  he 

exerosed  by  the  judge  in  oonrt^  but  may  be  ex-  had  been  attorney  for  one  of  the  parties  in  an- 

erdsed  in  chambm:  Mattkeum  ▼.  Stiperior  Cmnrt,  other  action  involving  one  of  the  issues  in  the 

68  CaL  641.  case  on  trial:  CUgkom  y  Chghorn,  66  Gsl.  909. 
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177.    Bweaxingr  to  compXaint.—- A  com-  182.    Motion  once  made  and  denied, 

plaint  charging  a  person  with  the  commiflsion  except  for  informality  in  the  papers  or  pro- 
of a  crime,  filed  in  the  police  ooort  of  the  city  ceedmgs,  cannot  be  renewed  before  any  other 
and  county  of  San  Francisco,  maybe  swoxn  to  court  or  officer,  except  a  hisher  tribunal,  save 
before  a  justice  of  the  peace:  PeopU  v.  LeRoyt  where  liberty  is  given  by  the  court  or  officer 
65  CaL  613w  refusing  the  motion  to  renew  the  same:  HUeh* 

cocky.  McElrath,  69  CaL  634. 

186.  An  Ad  to  provide  thai  in  aU  cUiea  <^cioer  ten  thousand  inhabitanta,  the  mayor,  or  other  t^hief 
exeaUive,  tihcUl  not  he  required  to  ad  as  eiiy Judge,  or  ex  qffido  judge  <^the  city  court,  or  asjutttice  qf 
the  peace;  to  provide  for  the  abolishment  qfsuch  city  court,  and  for  &e  transfer  qfthe  business  and 
properties  qf  said  dty  court  to  the  justice  qfthe  peace  qfsuch  cHies,  and  to  require  such  Justice  to 
Jinih  such  hunnesst  and  to  repeat  aU  special  acts  in  confiiet  herewith 

[Approved  March  8^  1887;  1887,  6LJ 

Defining  duties  qf  mayor —  Cities  over  ten  thousand  inhabitants. 

oiOTiON  1.  In  cities  of  over  ten  thousand  inhabitants,  the  mayor,  or  other  chief  executive 
thereof,  shall  not  be  required  to  act  as  justice  of  the  peace,  or  to  hold  a  city  court,  or  to  act  as 
ex  officio  city  judge,  or  to  perform  any  of  the  duties  of  judse  of  the  city  court;  and  all  city 
courts  created  bylaw  to  be  held  by  such  mayor,  or  other  cnief  executive  of  such  cities,  are 
hereby  abolished. 

Tranter  qf  books,  etc.,  to  justice  qfthe  peace, 

Saa  2.  All  books,  dockets,  files,  documents,  papers,  and  properties  of  every  kind  whatsoever 
belonging  to  such  city  court,  shall  be  transferred  to  the  justice  of  tilie  peace  of  said  city,  pro- 
vided for  by  law,  to  hold  the  police  court  of  such  city,  or  if  there  be  no  such  police  court 
therein,  then  to  such  justice  of  the  peace  therein  as  may  be  designated  for  such  purpose  by  the 
mayor  thereof;  and  such  justice  of  the  peace  shall  have  jurisdiction  of  all  matters  heretofore 
brought  in  sudi  city  court,  or  of  which  said  city  court  had  jurisdiction;  and  it  shall  be  his  .duty 
to  collect  all  fines  and  charges  required  by  law  to  be  collected  by  such  city  court,  and  to  ac- 
count for  and  pay  the  same  over  to  the  treasurer  of  said  city  in  the  same  manner,  and  at  the 
same  times  and  under  such  terms  and  conditions,  as  heretofore  required  of  and  by  said  city 
court.  Said  justice  of  the  peace  shall  complete  all  such  unfinished  uusiness  as  may  be  trans- 
ferred to  him  from  said  city  court  under  the  provisions  hereof,  in  the  same  Tn^nnAy  as  heretofore 
required  of  said  city  court. 

Saa  3.*  The  provisions  of  all  acts  and  every  special  act  of  the  legislature  which  oonfiict  in 
any  wise  with  this  act  are  each  and  every  one  hereby  repealed. 

Bmo,  4.    This  act  shall  take  effect  and  be  in  force  at  on€e  after  its  passage. 

NoTxs  or  BioiaiONS  Afflioablb  to  Sections  187-389. 

187.    See  EstudiOo  v.  Meyerstein,  72  CaL  226.    See  note  to  sec.  214,  ante. 
320;  Odden  Gate  M.  Co.  v.  Superior  Court,  65 

Id.  192;  Comstock  v.  County  qf  Yolo,  71  Id.  601.  241.    Order  fordrawingr  grand Jnry^ 

Amendment  ofl  — ^'An  order  for  the  drawing 

204.    Otjection  to  maniiftr  of  drawing  of  a  grand  jury  for  the  dty  and  county  of  San 

Jury.  — An  objection  that  the  jury  which  tried  Francisco  was  made  in  the  superior  courts  and 

an  action  was  not  drawn  as  provided  in  this  filed  with  the  county  clerk  on  the  8th  of  July, 

section  of  the  Code  of  Civil  Procedure,  and  was  1885.    The  order  was  signed  by  the  presiding 

not  part  of  the  regular  jurors  under  section  judge  of  the  court,  and  dv  the  judge  of  the 

219  of  that  code,  will  not  be  considered  on  department  in  which  the  drawing  was  to  take 

appeal,  when  the  record  fails  to  contain  any  place,  and  designated  one  o'clock,  p.  M.,  as  the 

showing  in  support  of  the  objection:  Bostwick  hour  for  the  drawing.    At  the  opening  oi  the 

V.  Mahoney,  13  CaL  238.    An  immaterial  de-  court    at    ten  o'clock,  A.  M.,  on   that  day, 

nartare  from  the  forms  prescribed  by  articles  the  judge  of   the  department  amended  the 

3  and  4,  chapter  1,  titie  3,  of  the  Code  of  Civil  order  by  changing  the  hour  for  the  drawing 

Procedure,  with  respect  to  the  drawing  and  to  ten  o'clock,  A.  H.,  and  thereupon  the  clerk, 

retiim  of  the  jury,  such  as  does  not  deprive  a  in  open  court,  and  in  the  presence  of  the  judge, 

defendant  of  an  opportuni^  to  secure  a  com-  but  during  the  absence  of  the  ]gresiding  judge, 

petent  and  impartud  juiy,  is  not  a  ground  for  proceedea  with  the  drawing  m  the  manner 

challenge  to  m  panel:  People  v.  Iktms,  73  Id.  prescribed  by  section  219  of  the  Code  of  Civil 

365.  Procedure.    It  was  held  that  the  absence  of 

the   presiding  judge  did  not  invalidate  the 

214.    Summoningr  Jury.  ^  An  order  of  drawmg:  Le^  v.  Wilson,  69  CaL  105.    And 

the  court  directing  the  clerk  "to  draw  the  also  that  the  change  made  by  the  judge  of  the 

names  of  thirty-five  good  and  lawful  men,"  to  department  in  the  ori^pnal  order  did  not  divest 

be  summoned  firom  the  body  of  the  county,  is  the  court  of  jurisdiction  over  the  proceeding, 

a  snbetantial   compliance  with   the    statute:  and  that  the  order  was  not  void:  IcL 

People  ▼.  Wheeler,  65  Cal.  77.     When  jurors  Term  of  aervloe.  —A  grand  jury  legally 

have  not   been   drawn   or  summoned  to  at-  constituted  may  continue  to  act  until  dissolved 

tend  a  session  of  court,  it  may  order  one  to  by  operation  of  law  or  an  order  of  court:  In 

be  drawn  and  summoned,  or,  without  drawing,  re  Cannon,  69  Cal.  541.    The  crand  jury  or- 

may  order  the  sheriff  to  summon  a  sufficient  ganixed  on  the  14th  of  July,  1885,  in  the  city 

number  of  jurors  from  tiie  body  of  the  county:  and  county  of  San  Fnmcisco,  was  not  dissolved 

Leaky  v.  8.  P.  i?.  i?.,  65  Cal.  150.  by  operation  of  law  during  or  at  the  ezpira- 
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tion  of  that  year,  and  was  a  valid  body  on  jury  will  be  presimied  to  have  reaalted  to  him 

the  26th  of  March,  1886,  notwithstanding  the  whereby  he  was  prevented  from  having  a  fair 

names  of  grand  jurors  were  selected  as^  re-  trial:  WekUkmd  v.  Tuobanme  County  Water  Co., 

turned  in  January,  1886,  for  that  year«  from  74  GaL  386. 
whidi  a  new  grand  jury  mig^t  have  been 

drawn.    This  section  prescribes  no  specific       282.     Ftivileged  commrniicatacm . — A 

time  for  the  drawing  of  the  grand  jury,  or  for  communication  made  to  a  person  who  is  an  at- 

its  official  existence.    These  matters  have  been  tomey  at  law,  but  not  the  attorney  or  le^ 

left  to  the  discretion  of  the  court:  Id.  adviser  of  the  party  mating  it,  ia  not  privi- 
leged: QeoTQe  V.  8iloa»  68  Cal  272. 

242.    3>eflci0nc7  in  origixial  panel  — 
Special  ▼enire  to  fllL  —  Of   the  persons       288.    Anfhoritjr  to  prosecute  action 

whose  names  were  drawn  from  the  graad-jurv  presumed  —  PisrnissaL  —  An    action  reg- 

box,  twenty-one  were  summoned  and  appeued,  ularl^  instituted  by  an  attorney  is  presumed  to 

aU  but  six  of  whom  were  excused  for  cause,  be  with  the  consent  of  the  plaintin;  and  until 

The  judge  thereupon,  in  order  to  fill  the  panel,  hia  want  of  authority  is  established,  the  de- 

by  an  order  entered  in  the  minutes  of  the  fendant  cannot  have  the  action  dismissed  by 

courts  directed  the  sheriff  to  summon  fifteen  showing  that  the  plaintiff  does  not  desire  to 

persons  £rom  the  body  of  the  city  and  county  maintain  it,  the  attorney  opposing  tiie  dismis- 

to  appear  in  court  and  serve  as  grand  jurors,  sal:  Boston  Tunnel  Co,  v.  MeKenue^  67  CaL  485. 
This  was  done.    Thirteen  of  these,  with  the       Attorney  cannot  confess  judgment.  — 

six  jurors  of  the  original  panel,  were  recog-  An  attorney,  without  the  express  consent  of 

nized  by  the  court  and  declared  to  be  the  his  client,  has  no  authority  to  confess  judg- 

grand  jury,  and  as  such  were  impaneled  and  ment  against  him:  Pfister  v.  Wade,  69  CaL  133. 
sworn.    It  was  held  that  the  course  adopted       Omission  to  take  useless  appeaL  ^~It 

by  the  court  in  filling  the  original  panel  was  is  not  a  neglect  of  duty  for  an  attorney  to  omit 

authorized  by  sections  226  and  2^  of  the  Code  to  take  an  appeal  on  behalf  of  his  client  from 

of  Civil  Procedure,  and  was  not  in  excess  of  a  judgment  rendered  against  him,  if  such  ap» 

its  jurisdiction,  although  at  the  time  the  order  peal  could  not  have  availed  the  client:  Hojfs  v. 

for  the  special  venire  was  made  there  were  ilumg,  70  CaL  127. 
sufficient  names  in  the  grand- jui^  box  from 

which  the  jurors  might  have  been  duawn:  Levy       287.    Disbcument.  —  An  attomev  should 

V.  Wiiaon,  69  CaL  106.  .  not  be  suspended  or  disbarred  from  the  prac- 

tice of  his  profession  unless  the  court  is  clearly 

278.    Transcript  of  evidence— Inad-  satisfied  of  his  guilt:  MaUer  qf  Houghton,  67 

missible  in  subsequent   action. — Under  Cal.  511.    In  exercising  the  power  of  disbar- 

thissection,  the  stenographer's  transcrfpt  of  the  ment,  the  court  deals  with  the  attorney  only 

testmiony  m  a  civil  case  given  by  a  party  in  as  an  officer  of  the  court,  investigating  char^ 

a  prior  action,  although  certified  to  by  the  against  him  for  the  purpose  of  determinmg 

stenog^pher  as  being  correct,  is  not  admis-  whether,  under  the  proofs,  he  is  a  fit  person  to 

sible  in  a  subsequent  action  as  evidence  of  be  allowed  to  continue  to  practice  as  an  attor- 

what  he  said  on  the  former  trial:  £dd  v.  Beid,  ney  and  counselor  in  the  courts  under  tiie 

73  Cal.  206.  license  which  has  been  granted  to  him,  and 

not  for  the  purpose  of  adjudging  whether  he  is 

274.     Salary  of  superior    court  xe-  guilty  of  the  commission  of  a  crime  for  which 

porters — Act   of  ICarch    21,    1886. —  he  ought  to  be  convicted  and  punished;  and 

The  a<;t  of  March  21,  1885,  amending  this  sec-  where  an  attorney  has  been  found  guilty  in  the 

tion,  in  so  far  as  it  provides  that  the  salaries  of  practice  of  his  profession  of  acts  indicating 

the  official  reporters  of  the  superior  court  shall  moral  depravity,  he  may  be  disbarred  by  the 

be  fixed  by  the  judges,  by  an  order  duly  en-  court  without  previous  conviction  of  a  crimi- 

tered  on  the  minutes  of  the  court,  and  paid  out  nal  offense:  In  re  TrtadweU,  67  Id.  353.    The 

of  the  treasury  of  the  respective  counties,  in  respondent  was  elected  city  attorney  of  the 

the  same  manner  and  at  the  same  time  as  the  city  and  county  of  San  Francisco,  and  as  such 

salaries  of  county  officers,  is  in  confiict  with  had  the  control,  during  his  term  of  office,  of 

article  3  of  the  constitution,  because  it  imposes  all  litigation  in  which  it  was  a  party.    Dunng 

legislative  functions  upon  the  judiciary:  Smith  his  term  of  office,  certain  cases  against  the  city 

v.  Strother,  68  CaL  194.  and  county,  in  which  judgments  had  been 

Staying^    proceedings — Fees  of  jury  rendered  against  it,  were  appealed  by  him. 

and  reporter. — The  trial  court  has  authority  After  the  expiration  of  his  term,  and  while 

under  this  section,  and  the  act  of  March  1, 1872;  the  appeals  were  pending,  he  ent^^  into  an 

to  sta^  ail  proceedings  in  an  action  until  the  agreement  with  the  attorney  for  the  adverse 

Sarty  m  whose  favor  a  verdict  has  been  ren-  parties  that,  in  consideration  of  a  sum  of  money 
ered  p^s  the  fees  of  the  jury  and  the  re-  pud  him,  he  would  not  allow  himself  to  be  re- 
porter: Rhodee  v.  Spencer,  68  CaL  199.  tained  in  such  cases  by  the  city  and  county. 
Cannot  change  sides  on  subsequent  At  the  time  tiie  agreement  was  made,  the  re- 
trial—  Presumption  of  ix^uryto  former  spondent  had  no  personal  knowledge  of  the 
client.  — -The^  trial  court  has  power,  and  it  is  facts  or  questions  of  law  involved  in  the  cases, 
its  duty,  if  satisfied  that  an  attorney  has  acted  While  in  office,  he  had  been  paid  a  salary  as 
as  such  on  the  side  of  one  party  in  a  former  provided  bylaw.  It  was  held  that  the  respond- 
trial  of  an  action,  to  prohibit  him  from  acting  ent  was  not  discharged  from  the  duty  of  fidel- 
as  an  attorney  on  the  other  side  in  a  sub-  ity  to  the  city  and  county  by  the  expiration  of 
sequent  trial;  and  if  the  court  refuses  so  to  do^  his  term  of  office,  and  that  the  agreement  not 
and  a  judgment  on  the  subsequent  trial  is  ren-  to  be  retained  by  it  was  a  viouition  of  this 
dered  agamst  the  attorney's  former  client,  in-  duty:  Matter  </  Cowdery,  69  Id.  32;  see  also 
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MaUer  of  Whittemore,  69  Id.  67.    An  appeal  tationabefore  the  commencement  of  the  action: 

from  a  judgment  of  a  justice's  court  convicting  Cameron  v.  CUy  and  CourUy  qfSan  Frandaeo,  68 

an  attorney  at  law  of  embezzlement  operates  Cal.  390. 

as  a  suspension  of  the  judgment  and  proceed-  Nature  of  occupancy.  —  Adverse  posses- 
logs  taken  for  the  disbarment  of  an  attorney  sion,  such  as  will  set  the  statute  of  limitations 
btSed  upon  such  judgment,and  instituted  pend-  in  motidn,  must  be  open  and  notorious  as  well 
ing  the  appeal,  are  premature,  and  should  be  as  continuous,  and  of  such  a  character  as  to 
dismissed:  Peoi)2e  v.  TreadtoeU,  66  Id.  400.  As  operate  as  notice  to  the  owner  that  possession 
to  disbarment  for  the  embezzlement  of  a  client's  is  held  under  a  claim  of  right,  and  to  establish 
money,  see  Matter  qf  Moore,  72  Id.  359;  In  re  an  ouster  of  the  owner:  Mauldinv,  Cox,  67  CaL 
TreadweU,  67  Id.  353;  Matter  qf  TyUr,  71  Id.  387.  Thus  in  order  to  acquire  a  right  of  way 
353;  or  for  false  statements  to  the  justices,  see  by  prescription,  the  claimant  must  have  been 
Matter  of  Houghton,  67  Id.  511.  Where  the  in  the  adverse,  continuous,  open,  and  peace- 
conduct  of  the  respondent  complained  of  should  able  occupancy  thereof  for  five  years  under  a 
be  attributed  to  nis  youth,  inexperience,  and  claim  of  right,  and  not  merely  by  the'consent, 
ignorance,  the  proceeding  should  be  dismissed:  permission,  or  indulgence,  express  or  implied, 
Matter  of  Knott,  71  Id.  584.  On  the  question  of  the  owner  of  the  alleged  servient  estate: 
of  disbarment,  see  In  re  Barnes,  decided  March  Thomas  v.  England,  71  Id.  456.  The  mere 
2,  1888;  In  re  Knanp,  decided  September  21,  assertion  of  a  claim  without  possession  or  any 
1887;  In  re  Stevens,  decided  November  21, 1888.  proceeding  to  euforce  it  can  never  ripen  into  a 

legal  or  equitable  right  as  against  one  seised  of 

289.    BismiMaL — A  proceeding  for  the  the  legal  estate  when  the  adverse  claim  was 

disbarment  of  an  attorney  and  counselor  at  first  asserted:  People  ex  reL  Love  v.  Center,  66 

law  qumot  be  dismissed  upon  the  motion  of  Id.  551.    The  owner  has  a  ri^bt  to  be  informed 

the  accuser:  Matter  qf  Knott,  71  CaL  584.  of  the  claim  set  up  against  him,  either  b^  acts 

or  words,  before  the  statute  will  run;  and  if  the 

899.    Order  guapending  attorney  at  acts  of  the  party  in  possession  are  of  such  a 

law — Supersedeas. — A  writ  of  error  to  the  character  as  reasonably  to  indicate  to  the  owner 

supreme  court  of  the  Uuited  States  from  an  that  the  holding  is  not  adverse,  but  in  subordi- 

order  of  the  supreme  court  of  the  state,  bus-  nation  to  the  title,  the  statute  will  not  run: 

pending  an  attorney  and  counselor  at  law  from  Mauldin  v.  Cox,  67  Id.  387.    In  ejectment  for 

practicing  in  the  slsite  courts,  does  not  operate  land  formed  by  accretion,  evideuce  that  the 

to  supersede  the  order  of  suspension,  as  no  plaintiff  had  been  in  possession  under  color  of 

process  for  the  enforcement  of  the  order  is  title,  and  occasionally  cultivated  the  land  for 

necessary:  Tyler  v.  Presley,  72  CsX,  290.  years,  does  not  show  adverse  possession:  Tap- 

pendorfY.  Downing,  76  Id.  169. 

'   818.     Bzecution    sale  —  Deed.  —  The  Adverse  user  a  question  of  fiict.  —The 

statute  of  limitations  does  not  begin  to  run  question  whether  or  not  the  user  of  an  alleged 

against  a  purchaser  of  real  estate  at  an  execu-  right  of  way  was  adverse,  or  with  the  implied 

tion  sale  before  he  becomes  entitled  to  a  deed,  license  of  the  owner  of  the  alleged  servient 

Whether  the  statute  commences  to  run  then  or  estate,  is  one  of  fact,  to  be  determined  in  the 

at  the  time  when  the  deed  is  actually  executed  light  of  the  relations  between  the  parties  and 

and  delivered  to  the  purchaser,  not  decided:  all  the  surrounding  circumstances:  Thomas  v. 

BarroilhU  v.  Anepacher,  68  Cal.  116.  England,  71  Cal.  456. 

Tenants  in  common  —  Partition — Ad-  Oolor  of  title.  —  An  entry  under  a  swamp- 
verse  possession — Evidence.  —  An  action  land  certificate,  in  the  belief  in  good  faith  that 
was  brought  in  the  year  1879  to  recover  the  it  confers  a  right  to  the  land,  is  an  entry  under 
possession  of  certain  land  to  which  the  plain-  color  of  title:  Goodvnn  v.  McCabe,  75  C^.  584. 
tifis  claimed  title  as  tenants  in  common  with  An  entrv  in  good  faith  under  a  sheriff's  deed, 
the  defendant  Walker.  The  land  in  contro-  not  void  upon  its  face,  made  in  pursuance  of 
versy  wasa  portion  of  the  rancho  Laguna  de  the  judgment  of  a  district  court,  regular  in 
San  Antonio,  and  in  a  partition  suit  thereof,  form,  is  an  entry  under  color  of  title:  Oglesby 
commenced  in  the  year  1860,  «md  finally  de-  v.  HolUster,  l^ld,  136.  Soalso  a  sheriff's  deed 
termined  in  1877,  was  set  apart  and  allotted  to  to  property  sold  under  execution  upon  a  judg- 
Walker.  In  1864,  Widker  conveyed  an  undi-  ment  rendered  by  default,  while  a  demurrer  to 
vided  interest  in  the  rancho  to  the  plaintiffs  the  complaint  was  on  file  and  undetermined, 
and  their  grantors,  none  of  whom  were  parties  ^ves  color  of  title  to  the  grantee  therein,  and 
to  the  partition  suit.  In  1878,  the  plaintiffs  is  admissible  in  evidence  to  support  a  plea  of 
demanded  to  be  let  into  possession  of  the  land,  adverse  possession  against  the  judgment  debtor 
This  demand  Walker  retused.  The  defendants  and  his  successors  in  interest:  Packard  v.  Moss, 
pleaded  the  statute  of  limitations,  and  claimed  68  Id.  123;  and  a  tax  deed  will  give  color  of 
to  have  acquired  a  title  in  severalty  by  reason  title,  though  it  contains  a  recitalshowing  the 
of  an  alleged  ouster  of  the  plaintiffs  by  Walker  assessment  was  invalid:  WUson  v.  Atkinson, 
in  1865,  and  a  subsequent  exclusive  adverse  77  Id.  485. 

possession  by  him.  It  was  held  that  the  plea  State  grant.  —  Where  the  title  of  the  plain- 
was  not  sustained  by  the  evidence:  Martin  v.  tiff  to  the  property  in  controversy,  consisting 
WaOser,  68  CaL  317.  of  marsh  and  overflowed  lands,  was  founded 

upon  a  certificate  of  purchase  from  the  state, 

821.   Presumptions. — On  an  appeal  from  the  statute  of  limitations  does  not  commence 

a  judgment  in  favor  of  the  plaintiff  where  there  to  run  against  the  plaintiff  until  the  lands  are 

is  no  statement  or  bill  of  exceptions  in  the  reo-  certified  to  the  state  by  the  United  States  gov- 

ord,  all  presumptions  are  in  favor  of  the  juds;-  eminent:  Packard  v.  Moss,  68  Cal.  123. 

ment,  and  it  wUl  be  presumed  that  the  cause  Public  street.  —  A  private  individual  can- 

o!  action  was  not  barred  by  the  statute  of  limi-  not  acquire  titie  by  adverse  possession  to  land 
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which  has  been  dedicated  as  a  paUlic  street:  other  people:  Imcom  ▼.  iZidkmlMMi,  68  Id.  618. 

City  qf  VimMlia  v.  Jacob,  65  CaL  434.  On  the  tnal  in  this  ease,  tiie  defendant  offered 

Co-tenants.  — Where  a  tenant  in  common  in  evidence  the  judsment  roll  in  an  action  of 
of  land  is  in  possession  thereof,  acknowledging  imlawfal  detainer,  oroaght  by  the  plaintiff 
or  with  knowledge  of  the  rights  of  his  co-  aeunst  a  person  in  posucsaion  of  the  land,  in 
tenants,  there  most  be,  in  order  to  coostitata  mich  the  coort  found  thai  the  latter  was  in 
an  ooster  by  him  of  his  co-tenants,  snch  acts  possession  as  the  tenant  of  the  defendant,  and 
of  ezclnsive  ownership  of  an  nnequvocal  not  as  the  tenant  of  the  plaintiff,  and  it  was 
character,  overt  and  notorions,  and  of  snch  a  held  that  the  evidence  was  admissible:  Id. 
nature  as  by  their  own  import  to  impart  in-  On  the  issue  of  adverse  poesession,  the  testi- 
formation  and  give  notice  to  the  co-tenants  mony  of  witnosBca  who  nave  lived  on  the 
that  an  adverse  possession  and  disseisin  are  premises  and  are  familiar  with  the  character 
intended  to  be  asserted  against  them;  and  of  the  fences,  and  who  testify  that  the  fences 
this  rule  applies  wherever  a  co-tenant  enters  are  soffident  to  keep  oat  stodc,  is  admissible: 
under  a  conveyance  which  purports  to  convey  Sibarer  ▼.  JTansen,  TI  Id.  579. 
a  moiety,  or  any  portion  1^  than  the  whole,  '  Instmction.  —  In  an  action  to  miiet  a  title 
or  merely  the  interest  of  the  grantor:  Both  ▼•  daimed  to  have  been  acquired  by  adverse  pas- 
Valdez,  70  CaL  350.  Where  two  persons  hold  session,  an  errmieous  instruction  as  to  the 
lands  as  tenants  in  common,  a  deed  by  one  of  effect  in  passing  the  title  of  a  deed  which  was 
them  purporting  to  convey  the  entire  tract  is  executed  and  delivered  to  the  defendants  prior 
sufficient  to  give  color  of  ntle,  and  possession  to  the  commencement  of  the  plaintiff's  ad- 
thereunder  by  the  crantee  claiming  title  to  the  verse  possession  is  immaterial:  Fndarickt  v. 
whole  premises  wul  be  adverse  to  the  other  Judahf  73  CaL  604.  Where  the  defendant^  in 
tenant^  and  if  continued  for  a  sufficient  period  an  action  of  ejectment^  sets  up  titie  to  the  de- 
will  bar  the  right  of  the  latter  to  recover:  manded  nremiaes  under  the  statute  of  Kmita- 
Paetard  ▼.  i^o0«,  68  Id.  123;  see  JBaih  v.  Vol-  tions,  ana  there  is  evidence  tending  to  support 
da,  70  Id.  350;  and  a  party  in  the  actual,  ex-  the  plea,  an  instruction  which  directs  the  jury 
elusive,  and  adverse  possession  of  a  tract  of  to  mid  for  the  plaintiff,  without  considering 
land,  the  legal  title  to  which  is  held  by  several  such  defense,  is  erroneous:  ffeUbnm  ▼.  Sor- 
persons  as  tenants  in  common,  by  taking  a  fen,  72  Id.  376. 

deed  of  the  entire  tract  from  one  of  the  co-  Ofto  hy  advene  poMMBor  to  Imy  pa- 
tenants  and  continuing  in  possession  under  it^  per  title.  —  After  the  titie  to  certain  land  has 
does  not  become  a  co-tenant  with  the  other  been  acquired  by  adverse  possession,  an  offer 
holders  of  the  legal  tide:  Friek  v.  Simm,  75  made  by  the  adverse  possessor  to  the  holder  of 
Id.  337.  the  paper  titie,  to  buy  whatever  rifhts  he  has 

Ghrantor  and  grantee.  —  A  grantor  of  in  the  land  for  the  purpose  of  avoiding  a  law- 
land  who  remains  in  the  adverse  possession  suit^  is  not  an  admission  that  the  «titie  of  the 
thereof  for  the  period  prescribed  by  the  stat-  latter  is  good,  nor  does  it  invalidate  the  titie 
nte  of  limitations  obtains  a  titie  as  against  his  acquired  by  tiie  adverse  possession:  Furlong 
ffrantee,  and  a  title  subsequentiy  acquired  by  v.  Coonejf,  72  CaL  322;  FHck  ▼.  Simm,  75  Id. 
him  inures  to  his  benefit,  and  not  to  the  benefit  337* 
of  the  grantee:  Oarabaldi  v.  Shattuek,  70  CaL 

511;  but  a  defendant  having  entered  into  pos-  822.    Void  tax  deed,  entry  under:  See 

session  under  contract  witii  the  vendor,  his  Wilson  v.  Jtbnuon,  77  CaL  485. 

holding  cannot  be  adverse  unless  its  hostility  Partition.  — In  an  action  for  partition,  the 

has    been    manifested    by  unequivocal    acts  defendant  pleaded  the  statute  of  limitations. 

brou|;ht  expressly  or  by  legal  implication  to  The  evidence  showed  that  the  lands  in  contro- 

the  vendor's  knowledge:  Kerns  t.  Dean^  TJ  Id.  versy  were  patented  to  Thomas  O.  Larkin  and 

555.               ^  John  S^  Missroon;  that  MissnMm  sold  his  in- 

Water  rights.  —  An  adverse  possession  terest  to  one  Whitcomb^  the  kfAenium  clause 
and  user  of  water  for  five  years  continuously  of  the  deed  being  "to  have  and  to  hold  all 
and  uninterruptedly,  with  the  knowledge  of  and  singular  the  mentioned  and  described 
and  to  tho  injury  of  the  true  owner,  will  bar  premises ";  that  Larkin  sold  his  interest  to 
the  right  of  the  Utter  thereto;  but  a  mere  certain  persons  through  whom  the  plaintiff 
claim  of  right  to  the  use  and  enjoyment  of  the  claims  titie,  and  that  subsequent  thereto  he 
water,  however  long  continued,  will  not  have  executed  a  deed  to  Whitcomn  conveyinff  the 
that  effect:  Cox  v.  Clough,  70  CaL  345.  The  same  interest,  and  containing  a  clause  oi  war- 
mere  denial  by  the  owner  of  the  right  of  the  ranty  against  his  acts;  that  the  defendant 
adverse  user  to  the  possession  of  the  water  is  afterwards  entered  into  jDOSsession  of  the  lands 
not  a  sufficient  interruption  thereof  to  prevent  under  a  deed  from  Whitcomb  purporting  to 
the  statute  of  limitations  from  operating  as  a  convey  the  whole  premises,  and  that  such  pos- 
bar:  Id.  session  had  been  continuous  for  more  than  ^vo 

Bvidence.  —  In  an  action  by  the  adverse  years.    It  was  held  that  tho  &cts  established 

possessor  to  quiet  the  title  acquired  bv  his  an  adverse  possession  within  the  meaning  of 

adverse  possession  against  the  holder  of  the  this  section:  Specht  v.  Hoffar,  65  Cal.  443. 
paj^r  title,  evidence  is  admissible  that  the 

plamtiff  and  her  predecessors  had  paid  street  823.    Occnptmcy.  — Section  1007  of  the 

assessments  and  insurance  on  the  premises:  Civil  Code,  providing  that  "occupancy  for  the 

Frid:  ▼.  Simmt  75  CaL  337.    So  also  under  a  period  prescribed  by  the  Code  of  Civil  I^ 

plea  of  the  statute  of  limitations  in  an  action  cedure  as  sufficient  to  bar  an  actioTi  for  the 

of  ejectment^  it  is  competent  to  show  the  use  recovery  of  the  property  confers  a  titie  thereto^ 

the  defendant  made  of  the  land,  that  he  leased  denominated  a  title  by  prescription,"  merely 

the  sune  to  a  tenant^  and  that  by  his  direc-  fixes  the  time  in  which  a  right  by  prescription 

tions  it  was  kept  clear  of  stock  belonging  to  shall  be  acquired,  but  does  not  alter  the  requi- 
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sites  which  before  the  code  were  eesential  to  aaeeesed  npoa  the  property  in  controversy  is 

tbs  growth  of  a  preeeriptive  right:  Hiormu  ▼.  immaterial,  when  it  does  not  appear  that  any 

Etmand,  71  CaL  456.  taxes  were  ever  levied  or  assessed  upon  the 

Sfatural  barriers.  —  Natural  barriers  may  property:  Jleilbron  v.  Last  Chance  Water  DUeh 

be  sufficient  to  form  an  inclosore  for  the  pnr-  c7o.,  75  Id.  117. 

ptoses  of  the  rule  in  reference  to  actual  posses-  Wliere  railroad  bailds  its  road  length- 

sion  of  real  property.    Whether  they  are  so  wise  through  the  center  of  a  strip  of  Gmd 

or  not  is  a  question  for  the  jury  under  proper  twenty-five  feet  wide,  and  improves  the  land 

instructions:  Goodwin  v.  McCabe,  75  CaL  584.  in  the  usual  manner  of  railroads  with  refer- 

And  if  there  is  sufficient  evidence  to  go  to  the  ence  to  their  road-bed  and  right  of  way,  and 

jury  upon  the  question,  it  is  error  to  refuse  an  pays  the  taxes  thereon,  this  constitutes  an 

mstruction  that  if  the  jury  believe  that  plain-  adverse  possession  within  this  section:  Daniela 

tifTs  fences,   together  with  natural  barriers,  v.  Ouaiala  MiU  Co.,  77  CaL  300. 
formed  an  indosure  sufficient  to  turn  cattle,  it 

was  sufficient  for  the  purposes  of  possession:  826.    Landlord  and  tenant — Adverse 

Id.  possession    bv  tenant:   See   Standley  v. 

Pasturage.  —  Where  a  party  enters  under  Stepliens,  66  Csl.  541;  Doolan  v.  MeCatUey,  66 

color  of  title  upon  an  op<ui,  uncultivated  piece  Id.  476. 
of  erasing  land,  situated  in  a  grasins  country, 

and  pastures  sheep  upon  it,  under  uie  care  of  828.    ICnors.  —  The    statute    does    not 

herders,  during  the  pasturing  season  of  each  commence  to  run  against  the  right  of  a  minor 

year,  the  tract  being  unoccupied  during  the  to  sue  for  her  seduction  until  she  attains  her 

rest  of  the  year,  he  has  sufficient  possession  majority:  Morrell  v.  Morgan,  65  Cal.  575. 

under  the  statute  of  limitations:  Webber  v;  Abseoioe  of  mortgagor  from  state.  — 

CZari^  74  CaL  11;  aeenlao  Marehailv.  Blifsaer,  The  absence  of  a  mortgagor  from  the  state 

75  Id.  544.  stops  the  running  of  the  statute  of  limitations 

as  to  him,   but  not  as  to  subsequent  lien- 

826.    Possession     and    pavment    of  holders:  WaU  v.  Wrigfu^  66  Cal.  202. 
taxes  essentiaL  —Title  to  land  cannot  be 

acquired  under  the  statute  of  limitations  by  a  887.    ProBiissory  note. —  The  statute  of 

person  who  has  never  been  in  the  actual  pas-  limitations  begins  to  run  against  a  promissory 

session  thereof,  and  has  never  paid  any  taxes  note  from  the  date  of  its  actual  delivery,  and 

assessed  against  it:  Bemlaud  v.   Beecher,  71  not  from  the  date  it  bears:  CoUim  v.  Ihitooll, 

CaL  3a     Under  this  section,  the  titie  to  a  60Cal.  650. 

piece  of  land  forming  part  of  a  larger  tract,  Undertaking  on  appeaL — A  right  of  ac- 
which  is  assessed  as  an  entirety  to  the  real  tion  on  anundertaJdng  on  appeal  in  an  eject- 
owner,  cannot  be  acquired  by  adverse  posses-  ment  suit,  given  to  secure  the  value  of  the  use 
sion  unless  the  adverse  claimant  pays  or  offers  and  occupation  of  the  property  in  controversy, 
to  pay  the  taxes  on  the  land  in  his  possession:  accrues  on  the  affirmance  of  the  judgment^  and 
McNobUe  v.  JusUnkmo,  70  Id.  395;  WM  v.  an  action  thereon  must  be  brought  within  four 
Ckarh,  65  Id.  56;  Rme  v.  Evans,  65  Id.  439;  years  thereafter,  or  it  will  be  barred  by  the 
but  prior  to  the  amendment  of  1878  to  this  statute  of  limitations:  CJarh  v.  Smith,  66  CaL 
section,  one  who  in  good  faith  entered  into  645. 

possession  of  real  estate,  claiming  titie  thereto  Bpedflc   periSormance.  —  The    equitable 

under  a  void  tax  deed,  and  under  such  claim  right  of  a  vendee  in  possession,  under  an  ex- 

of  title,  openly,  notonouslya  and  visibly  main-  ecutory  contract  for  the  sale  of  land,  to  a  spe- 

tained  the  possession  thereof  for  a  sufficient  cifio  performance,  is  not  affected  by  the  statute 

length  of  time  adversely  as  against  the  whole  of  limitations  so  long  as  he  does  not  abandon 

world,  including  the  owner  of  the  paper  titie,  the  contract:  Day  v.  Cohn,  65  CaL  508.    See 

acquired  titie  to  the  land  by  adverse  possession:  Lueo  v.  Toro,  June  27,  1888. 

Reynaids  v.  Lincoln,  73  Id.  191.    This  amend-  Interest  coupons.  —  Interest  coupons  are 

ment  is  not  retroactive,  and  does  not  affect  not  barred  by  the  statute  of  limitations  until 

adverse  holdings  prior  to  the  date  of  its  pas-  the  bonds  to  which  they  belong  are  barred: 

sage:  BeHbron  v.  Heirden,  72  Id.  376;   WMer  Meyer  v.  Porter,  96  CaL  67.    Where  a  statute 

V.  Clarke,  74  Id.  11.    The  five  years'  adverse  provides  for  the  issuing  of  bonds  of  a  city,  with 

possession  need  not  be  next  preceding  the  mterest  coupons    payable  as  fast  as  money 

commencement  of  tiie  action.    Tneref ore,  non-  should  come  into  the  treasury  from  special 

payment  of  taxes  subsequent  to  fiveyears  of  sources  designated  by  the  act,  the  statute  of 

sufficient  possession  is  not  material:   WMer  v.  limitations  does  not  commence  to  run  against 

Clarke,  74  Id.  11.    In  pleading  a  title  acquired  the  coupons  until  the  monev  is  received  m  the 

by  adverse  possession,  the  claimant  need  not  treamry  in  accordance  with  the  terms  of  the 

aUcffe  that  the  taxes  on  the  land  have  been  act:    FreehiU  v.  Chamberlain,  65  Id.  603. 
paid,  as  required  by  thijy  section  as  amended 

ml878.    The  fact  that  the  taxes  have  been  888.    Tort— Damages.  — A  cause  of  ac- 

paid,  if  essential,  is  a  matter  of  evidence  only,  tion  founded  on  a  tort  arises  when  the  wrongful 

and  not  of  pleadins :  Ball  v.  NkhoU,  73  Id.  act,  causing  damajy^  is  done,  and  the  statute'of 

193.    In  an  action  <3  ejectment^  evidence  that  limitations  then  begins  to  run  against  it»  al- 

the  defendant  has  paid  the  taxes  on  the  prem-  thoush  the  damages  occasioned  by  the  act  may 

ises  in  controversy  is  admissible  in  support  of  not  iSl  have  been  sustained  at  that  time:  Ray* 

the  plea  of  the  statute  of  limitations:  Partridge  nor  v.  Minizer,  72  Cal.  585. 

V.  Shepherd,  71  Id.  470.    When  the  court  finds  TWalidonsly  burning  building  —Action 

in  favor  of  the  defendant  upon  the  plea  of  the  for  when   barred.  —  An  action    for  mali- 

statute  of  limitations,  the  fidlnre  to  find  that  ciously  burning  a  building,  and  the  personal 

tile  defendant  has  paid  all  taxes  levied  and  property  contained  therein,  whether  consid* 
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ered  as  an  action  for  a  trespass  upon  real  pro]^-  bound  to  pay  over  the  moneys  collected  by 

erty,   or   for  injuring  personal   proper^,  is  him  in  his  official  capacity  upon  the  expiration 

barred  by  the  statute  of  limitations  after  the  of  his  term  of  office,  without  any  demand  being 

expiration  of  three  years  from  the  time  of  the  made  upon  him  for  payment,    if  he  fails  so  to 

injury:  Cfale  v.  Mcbankl,  72  Cal.  334.    The  do,  the  statute  of  limitations  commences  to  ran 

statute  of  limitations  commences  to  run  against  from  that  time  against  the  right  of  the  city  and 

such  an  action  from  the  time  of  the  injury,  and  county  to  maintain  an  action  on  his  official 

not  from  the  time  the  plaintiBr  discovered  the  bond  to  recover  for  his  default:  City  and  County 

person  who  did  it:  Id.  qf  San  FraneUco  v.  Heynemann,  71  Cal.  163. 

Reformation  of  deed—  Partitioii  deeds  Malicious  suing  an  attachment,  limita- 

— KCistake  in  running  boundary. — Two  tion  of  action  on:  See  McOtuker  v.  Walker,  77 

tenants  in  common  of  a  tract  of  land  contain-  CaL  208. 
ing  over  forty-eight  thousand  acres,  for  the 

purpose  of  makins  a  partitioo,  entered  into  848.    Implied  trust.  —  The   statute  of 
an  agreement  for  uie  division  thereof  into  two  limitations  runs  in  favor  of  a  defendant  charge- 
equcS  parts,  and  for  tho  interchange  of  deeds,  able  as  trustee  of  an  implied  trust;  and  it  is 
Bo  that  each  would  own  a  half  in  severaltv.  In  not  necessary,  in  order  to  set  the  statute  in 
pursuance  of  their  agreement,  they  employed  motion,  that  be  should  have  denied  or  repndi- 
a  surveyor,  believed  by  them  to  be  competent,  ated  the  trust.    In  such  a  case,  the  statute 
who  ran  a  line,  which  he  assured  them  aivided  beffins  to  run  when  the  wrons  complained  of 
the  land  into  halves.     The  co-tenants  there-  is  done,  and  the  limitation,  under  this  section, 
upon,  mutually  relying  upon  the  assurance  of  is  four  years:  tieeht  v.  Slaney,  72  Cal.  363. 
the  surveyor,  exchanged  deeds  in  accordance  Suits  in  equity. — This  section,  providing 
with  the  line  so  run.     The  line  did  not  divide  that  "an  action  for  relief,  not  hereinbefor: 
the  land  in  halves,  but  included  in  that  con-  provided  for,  must  be.  commenced  within  f oni 
veyed  to  the  ancestor  of  the  defendants  up-  years  after  the  cause  of  action  shall  have  ac- 
wards  of  five  hundred  acres  more  than  he  was  crued,"  applies  to  suits  in  equity  as  well  as  to 
entitled  to.    The  plaintiff,  who  was  the  heii  of  actions  at  Law:  Lux  v.  ffagain,  69  Cal.  255. 
the  other  co-tenant,  did  not  discover  the  mis-  Action  to  recover  delinquent   taxes: 
take  until  thirteen  years  after  the  interchange  See  Ci^  and  County  qfSan  Francisco  v.  Luning, 
of  deeds.    Since  that  time  the  land  had  been  73  Cal.  610. 
used  exclusively  for  grazing,  and  no  improve- 
ments Lad  been  placed  thereon  by  tiie  defend-  844.    Mutual,  open,  and  current  ac- 1 
ants.     It  was  held  that  the   plaintiff  could  count. — In   order  to  constitute  a  mutual, 
maintain  an  action  to  reform  the  mistake  in  open,  and  current  account,  the  transactions 
the  conveyance,  and  that  the  statute  of  limita-  must  be  between  the  parties  to  the  account, 
tion  did  not  commence  to  run  against  his  right  Transactions  with  the  executor  of  one  of  them, 
until  the  discovery  of  the  mistake:  Breen  ▼.  not  in  his  official  capacity,  cannot  affect  the 
Donnelly,  74  Cal.  301.  account:   Estate  qf  SuUenberger,  72  Cal.  549. 

Action  affecting  real  property— Se-  See  Kviz  v.  FldaKer,  67  Id.  93.    Where  an 

lief  on  the  ground  of  firaud. — Conceding  open  account  is  verballv  stated   before  the 

that  subdivision  4  of  section  338  of  the  Code  (3  items  comprising  it  are  barred,  the  statute  of 

Civil  Procedure,  providing  that  actions  for  re-  limitations  begins  to  run  against  the  stated  ac- 

lief  on  the  ground  of  fraud  must  be  commenced  count  from  the  date  of  the  statement,  and  an 

within  three  years  after  the  discovery  of  the  action  may  be  brought  thereon  at  any  time 

fraud,  does  not  apply  to  actions  of  that  nature  within  two  years  after  the  statement:  Kahn  v. 

in  relation  to  real  property,  then  the  limita-  Edwards,  75  Id.  192.    In  February,  1852,  one 

tions  affecting  such  actions  are  to  be  deter-  McCain  entered  into  a  contract  m  Pennsyl- 

mined  by  the  rules  of  equity,  which  are  sub-  vania  with  one  MoFarhuie,  whereby  it  was 

stantially  the  same:  Duffy.  Duff,  71  CaL  513.  ag[reed  that  the  former  should  ^o  to  the  gold 

See  Raynor  v.  Minteer,  72  Id.  585;  Croghan  v.  mines  in  California,  engage  there  m  business  for 

Spenee,  71  Id.  124.  a  period  of  eighteen  months,  or  longer,  as  might 

This  section  applies  to  actions  brought  be  arranged,  and  at  the  end  of  such  time,  and 

by  state  for  sums  collected  and  held  by  a  on  his  return  to  Pennsylvania,  should  give  to 

public  officer,  which  the  statute  required  him  McFarlane  one  half  of  what  he  might,  up  to 

to  pay  into  the  public  treasury:  People  ▼.  Fan  that  time,  have  made.     The  contract  further 

Nesa,  76  CaL  121.  provided  that  if  McCain  did  not  return,  or 

died,  McFarlane  was  to  be  entitled  to  one  half, 

889.  lioan — Time  of  payment  —  Pre-  the  same  as  if  he  had  returned.  In  1852,  Mo- 
sumption.  —  Where  no  time  is  specified  with-  Cain  came  to  California,  but  did  not  go  to  the 
in  which  a  loan  of  money  is  to  be  repaid,  the  mines.  WhUe  there,  he  acquired  certain  prop- 
presumption  of  law  is,  that  it  is  to  be  repaid  erty,  which  he  owned  at  the  time  of  his  death, 
on  demand,  and  the  statute  of  limitations  be-  in  February,  1885.  The  present  action  for  an 
gins  to  run  from  the  time  of  the  loan:  Dorland  accounting  was  brought  on  the  1st  of  May, 
V.  Dorland,  66  Cal.  189.  1886.     It  was  held,  b^  Thornton,  J.,  Pater- 

Attomey — KegUgence  of — Action  to  son,  J.,  and  Sharpatem,  J.,  that  the  action 

recover  for.  —  Under  this  section,  a  cause  of  was  barred  by  the  statute  of  limitations,  and 

action  against  an  attorney  for  neglect  of  duty  by  McKinstry,  J.,  and  McFarland,  J.,  that  the 

in  the  management  of  an  action  is  barred  at  plaintiff  and  ms  intestate  had  lost  the  right  to 

the  expiration  of  two  years  after  the  neglect  an  accounting  by  reason  of  their  laches:  West 

occurred:  Bays  v.  Ewinq,  70  CaL  127.  v.  EusaeU,  74  Id.  544. 

Tax  collector— Failure  to  pay  over 

money  collected.  — The  tax  collector  of  the  345.      Action     by    state  —  Account 

city  and  county  of  San  Francisco  is  legalLy  stated   by   controller.  —  Under   this  aeo- 
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tion,  aa  action  brought  by  the  people  on  defendants.  The  indgment  was  reversed  on 
the  relation  of  the  controller  against  a  former  appeal  on  the  28th  of  March,  1883,  and  the 
secretary  of  state,  on  an  account  stated  by  the  amended  complaint  was  filed  on  the  11th  of 
controller  under  section  437  of  the  Political  May,  1883.  It  was  held  that  pending  the  ap- 
Code,  for  money  alleged  to  have  been  received  peal  the  statute  of  limitations  did  not  run 
by  the  defendiuat  in  his  official  capacity,  but  against  the  right  of  the  plaintiff  to  have  the 
for  which  he  had  failed  to  account  or  make  mortgagereformed,  and  that  the  amended  corn- 
any  settlement  with  the  controller,  is  affected  plaint  should  be  treated  ^as  filed  as  of  the  date 
by  the  statute  of  limitations  in  the  same  man-  of  the  application  therefor:  HtOckinaon  v.  AinB- 
ner  as  it  would  be  were  the  action  brought  by  worth,  73  Cal.  452. 
a  private  person:  People  ex  rel.  Dunn  v.  MeUme, 

73  CaL  674.    The  statute  commences  to  run  869.   8tockliold0r's  liability.  —  A  stock- 

against  such  an  action  upon  the  default  of  the  holder's   liability   is  a  ''liability  created  by 

secretary  to  pay  over  the  money  received  by  law,'*  within  the  meaning  of  this  section,  and 

him  according  to  law,  and  not  vrom  the  time  must  be  sued  upon  within  three  ^ears  after 

of  the  demand  made  on  him  by  the  controller  the  discovery  of  the  facts  upon  which  the  lia- 

under  section  437  of  the  Political  Code;  and  bility  was  created:  Moore  v.  Boyd,  74  CaL  167. 

under  subdivision  1  of  section  339  of  the  Code  For  the  purposes  of  the  statute,  if  the  means 

of  Civil  Procedure,  the  action  is  barred  upon  of  knowledge  exist,  and  the  circumstances  are 

the  expiration  of  two  years  from  the  time  of  such  as  to  put  the  party  on  inquiry,  he  must 

the  default:  Id.  be  held  to  have  had  knowledge.    Therefore, 

where  the  fact  that  defendants  were  stock- 

846.    Bight  of  redamptioii. — The  right  holders  was  shown  by  the  books  of  the  com- 

of  a  mortgagor  to  redeem  against  the  mortgagee  pany,  a  person  who  advanced  money  to  the 

in  possession  is  not  barred,  unless  the  Ditter  company  must  be  held  to  have  had  knowledge 

has  continuously  maintained  an  adverse  pos-  of  tne  facts  upon  which  the  defendant's  lia- 

session  of   the  mortgaged  premises  for  five  bility  was  created:  Id. 
years  after  the  breach  of  some  condition  of  the 

mortgage:    Warder  v.  Siulen,    73   Cal.  291.  860.     Agreement   to   arbitrate.  —  A 

Und3r  this  section,  an  action  to  redeem  a  written  agreement  between  a  debtor  and  credi- 

mortgage  may  be  brought  by  the  mortgagor  tor  for  the  arbitration  of  a  disputed  indebted- 

«|fainst  the  mortgagee  in  possession  at  any  ness,  which  recites  in  general  terms  the  fact 

tune,  unless  the  mortgagee  has  maintained  an  of  indebtedness,  and  contains  a  promise  by 

adverse  possession  of  the  mortgaged  premises  the  debtor  to  pay  the  amount  of  liie  award* 

for  five  years  after  breach  of  some  condition  of  whether  made  before  or  after  the  statute  of 

t^e  mortgage:  Raynor  v.  Drew,  72  Id.  307.        .  limitations  has  run  against  the  demand,  is  not 

sufficient  to  defeat  the  bar  of  the  statute  in  an 

848.    Aotioxi  against  attorney  to  en-  action  brought  on  the  original  indebtedness 

foi^oe  atnwt:  See  Broder  y.  Conkan,  TJ  Cal  after  the  statute  has  run:  Cwiia  v.  OUy  af 

330.  SacramaUo,  70  Cal.  412. 

Bubecnption  not  necessary.  —  Under 

868.  Sstate  of  decedent  —  Bar  of  this  section,  the  written  acknowledgment  by 
executor  bars  heir  or  devisee.  —  Under  the  debtor,  required  to  take  the  deot  out  of 
the  statutes  of  California,  in  force  in  1862;  the  operation  of  the  statute  of  limitations,  need 
determining  the  rights  of  minors  in  the  prop*  not  h%  subscribed  by  him.  It  is  sufficient  if  it 
erty  of  the  estates  of  deceased  persons,  where  be  evident  from  any  part  of  the  written  ac- 
the  executor  or  administrator  of  the  estate-  ne-  knowledgment  that  the  debtor  named  therein 
gleets  to  bring  an  action  to  recover  real  prop-  has  given  to  it  his  assent:  Attz^rais  v.  Naglee, 
erty  of  the  estate  until  his  ri^t  of  action  u  74  Cal.  60.  Thus  a  receipt  indorsed  by  the 
banred  under  the  statute  of  limitations,  the  debtor  on  the  back  of  the  account,  and  en- 
heir  or  devisee  is  also  barred,  even  though  he  tirely  in  his  own  handwriting,  except  the  sub- 
be  a  minor  at  the  time  the  action  accrues  to  scription  of  the  creditor's  name,  by  the  terms 
the  executor  or  administrator:  MtLeran  v.  of  which  the  creditor  acknowledges  the  receipt 
Benton,  73  CaL  329.  from  the  debtor,  whose  name  is  stated  therein. 

Disability  of  heir  or  devisee.  —  Where  of  a  certain  amount  in  the  account,  is  a  suffi- 

a  person  in  whose  favor  a  cause  of  action  for  cient  acknowledgment  in  writing  by  the  debtor 

the  recovery  of  real  estate  exists,  and  who  is  to  remove  the  account  from  the  operation  of 

under  no  disability,  dies,  the  statute  of  limita-  the  statute:  Id. 

tions  does  not  cease  running  against  those  to  Parol  agreement   to  extend   time  of 

whom  the  property  is  devised  or  descends,  payment.  —  Where  a  contract  of  loan  is  ex- 

notwithstanding  their  disability  at  that  time:  ecuted  in  writing,  a  parol  agreement  to  extend 

McLeran  v.  Benton,  73  Cal.  329.  the  time  of  payment,  if  made  at  the  time  of 

the  loan,  cannot  change  the  terms  of  or  be 

855.    Biunning  of  statute  during  ap-  substituted  for  the  written  contract;  and  if 

peaL  —  A  mortgage  was  executed  on  the  3d  of  made  subsequently,  cannot  create  a  new  or 

September,  1878,  to  secure  a  promissory  note  continuing  contract,  so  as  to  take  the  original 

which  matured  one  year  thereafter.    The  pros-  contract  out  of  the  operation  of  the  statute 

ent  action  to  foreclose  the  mortgage  was  com-  of  limitations:  Booth  v.  HosJdnSf  75  Cal.  271. 

menced  on  the  25tb  of  March,  1880.  On  the  19th  Open  account  already  barred —Ver- 

of  August,  1880,  the  plaintiff  asked  leave  to  bal  statement.  —An  open  account  already 

amend  her  complaint  so  as  to  obtain  a  reforma-  barred  by  the  statute  cannot  be  relieved  from 

tion  of  the  mortgage,  and  its  foreclosure  as  its  bar  by  an  oral  settlement  of  such  account^ 

reformed.     The  court  refused    to  allow  the  for  the  reason  that  under  this  section  no  ao- 

aoiendment,  and  rendered  judgment  for  the  knowledgment  or  promise  is  sufficient  evidence 
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of  a  new  or  contmning  contract  by  which  to  ing  the  person  for  whose  benefit  the  porcfaate 

take  the  case  oat  of  the  operation  of  the  stat-  was  maae:   WaOxr  ▼.  MeCusker,  71  lo.  695. 

nte,  unless  the  same  is  contained  in  some  writ-  Sxocators.  —  An  action  on  a  street  ■nsiw 

ing  signed  by  the  party  to  be  charged  thereby :  ment  may  be  maintained  against  the  executor  of 

Ataerais  y.  KagUe,  74  CaL  60.     Where,  how-  an  estate,  although  the  heirs  of  the  decedent  are 

AVer,  the  demand  is  not  barred  at  the  date  of  in  fact  the  owners  of  the  land  assessed;  Parker 

the  account  stated,  although  the  statement  is  v.  Bemal,  66  CaL  113. 

verbal,  the  statute  begins  to  run  upon  the  new 

cause  of  action  thus  brought  into  existence  870.    Homertoad. — A  married  woman 

from  the  date  of  the  settlement  and  new  prom*  may  maintain  an  action  in  her  own  name  witb- 

ise  arising  thereunder;  and  if  verbal,  an  action  out  joining  her  husband  to  recover  possession 

may,  under  subdivision  1  of  section  339  of  the  of  the  homestead  property:  Mauldin  y.Ooob,  67 

Code  of  Civil  Procedure,  be  brought  within  CaL  387. 

two  years  after  such  settlement:  Id.    As  to  Action  for  penonal  iBJuriw:  See  TVff  v. 

when  a  memorandum  on  an  account  stated  is  Oib$on,  66  CaL  247. 

sufficient  to  take  the  case  out  of  the  statute,  Desertion  of  wifo:  See  Andrew$Y.  JZhMfON^ 

■ee   Tuffgle  YMmor^  76  Id.  96.  65  CaL  629. 

Wife's  earnings:  See  Motdeif  v.  JJenry,  66 

861.  .Action  on  foreign  ludgment.—  GaL  478. 
Under  this  section  a  citizen  of  California  may 

maintain  an  action  in  this  state  on  a  judg-  872.    Attorney  for  minors.  —  The  pro- 

ment  recovered  in  anoth^  state,  of  which  he  visiSns  in  relation  to  guardians  ad  htem  for 

haa  held  the  cause  of  action  from  the  time  it  minor  defendants,  in  the  chapter  on  parties  to 

accrued,  although  an  action  on  the  judgment  civil  actions,  do  not  apply  to  probate  proosed- 

in  tiie  state  in  which  it  was  rendered  is  barred  ings.    The  special  proceedings  as  to  attorneys 

by  the  statute  of  limitatiooa  thereof:  Stewart  for  minors  govern  the  matter:  Carpenter  v. 

T.  SfOMjUUngy  72  CaL  264.  Superior  Court,  75  CaL  596.    An  attorney  for 

minor  defendants,  appointed  by  the  probate 

867.    Action  to  enfbrcs  assessment  for  judge,  after  service  of  citation,  to  represent 

reclamation  of  swamp-lands,    who   the   real  the  minor  apon  a  contest  as  to  tiie  validity  of 

party  in  interest:  See  Medamatum  Diatriet  No,  a  will,  is  to  all  intents  and  purposes  a  gnaraian 

108  V.  ffagar,  66  CaL  54.  ad  lUem^  although  not  calleil  by  that  name:  Id. 

Where  plaintiff  holds  legal  title  to  the  It  is  not  necessary  that  there  shoold 

demand,  he  is  the  real  party  in  interest:  0*Cofi-  be  neir  guardian  ad  Utem  every  time  a  plead- 

Wir  V.  Irvine,  74  CaL  435.  ing  is  amended:  Carpenter  v.  Superior  Comrt,  75 

Contract  with  Hftther  for  benefit  of  CiJ.  596. 

child. — Child    cannot   maintain    action   on  Quardian  ad  litem. — Where  proceedings 

when:  See  McKee  v.  Prttton,  66  Cal.  522.  to  contest  a  will  are  commenced  bv  a  minor  is 

Action  to  enfinrcs  payment  of  license —  |»vpr»a  jieraoiia,  and  a  guardian  oa  fitem  is  ap- 

Beal  party  in  interest:  See  Motderey  County  v.  pointed  at  the  trial,  the  proceedings  are  not 

Abbott,  77  GaL  541.  void  for  want  of  jurisdictiaa:  Edaie  qf  CaUO, 

Gontract  tor  benefit  of  another.  ~Qne  74  CaL  62. 
in  whose  favor  a  contract  is  made  may  main- 
tain an  action  thereon,  althouffh  be  was  not  a  878.  Appointment  of  guardian  ad 
party  to  the  agreement^  and  uie  consideration  liteoL  —  An  order  appointing  a  guardian  ad 
therefor  did  not  move  from  him:  Saercunento  litem  for  minor  defendants  constitutes  no  part 
Lumber  Co.  Y,  Wagner,  61  CaL  293,  Butaper-  of  a  judgment  roll:  Brady  v.  Pa^  66  CaL 
eon  who  is  not  a  party  to  a  contract^  and  for  232. 

whose  benefit  it  was  not  expressly  made,  can-  Iidhnt  who  is  party  cannot  nominate 

not  maintain  an  action  thereon,  notwithstand-  attorney,  nor  can  the  court  appoint  a  guar- 

ing  the  contract)  if  performed  by  the  parties  dian  ad  Stem  until  the  infant  hu  been  aerved 

to  it,  would  inddenUlly  inure  to  bis  uenefit:  with  summons:  MdClothey  v.  Sweeney,  66  CaL 

Ckung  Kee  v.  Davidson,  73  Id.  522.  53. 

Assignment  by  trustee —Beal  partyin  Insane  person.  —  A  court  has  no  jurisdio* 

Interest  to  sue  on  trusty  who  is:  See  OiratU  v.  tion  to  appoint  a  guardian  ad  iitem  for  a  per- 

77  CaL  263.  son  alleged  to  be  insane,  who  is  not  made  a 

y  to  the  action:  Boyd  v.  Dobmm,  66  GaL 


868.  Assignee  of  contract  for  the  pay- 
ment of  money  holds  it  free  from  any  ej- 
ects in  favor  of  the  debtor  against  the  assignor  874.  Prior  judgment.  —  An  infant 
created  after  notice  of  the  assignment:  Me^  brought  an  action  for  seduction  in  her  own 
Cloekey  v.  San  Frandaoo,  66  CaL  104;  see  San  name,  but  did  not  aver  the  fact  of  her  infancy. 
Frandaoo  v.  McAUister,  76  Id.  246.  A  demurrer  to  the  complaint  was  sustained 

upon  the  ground  that  the  action  was  iMured  by 

869.  Tmstee.  —  The  holder  of  the  legal  the  statute  of  limitations.  It  was  held  that 
title  to  land,  although  a  trustee  for  a  third  per-  the  judgment  in  that  action  was  not  a  bar  to 
son,  is  the  real  party  in  interest^  and  may  main-  an  action  by  the  infant,  through  her  guardian, 
tain  an  action  in  his  own  name  to  recover  the  in  which  the  fact  of  infancy  was  averred:  Jfor- 

lion:   Anson  v.  Townsend,  73  CaL  415.  retf  v.  Morgan,  65  CaL  575. 


:he  purchaser  of  realty  at  an  execution  sale 
for  the  benefit  of  another  is  the  trustee  of  an  878.  Joinder  of  parties  plaintiflk — 
express  trust»  and  as  such  may  maintAi'n  an  ac-  Amendment.  —  Under  this  section  and  sec- 
tion against  the  tenant  in  possession  for  the  tion  385  of  the  Code  of  Civil  Procedure,  a 
value  of  the  use  and  occupation  without  join-  trustee  to  whom  a  mortgage  has  been  assigned 
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as  a  Becnrity  for  a  debt  of  the  mori^^ee  may  noath,  being  the  owner  of  certain  wheat  then 
be  joined  with  the  latter  as  phunti£  in  an  ac-  in  the  possession  of  the  defendant  Wade,  and 
tion  to  foreclose  the  mortgage;  and  if  the  on  the  security  of  which  he  had  borrowed 
trustee  is  not  orij^inally  ms^e  a  plaintiff  he  money  from  Wade,  sold  the  same  to  the  plain- 
may  be  brought  in  by  amendment:  Cerf  y.  tifb,  who,  it  was  agreed  by  all  the  puties, 
Afthityt  68  Cat.  419.  should  pay  to  Wade  the  amount  due  him  out 

of  the  uinds  arising  from  the  sale.     After  this 

879.    Action  against  tenant — Bubsti-  agreement  was   made,  Wade   delivered   the 

tntion  of  landlord  as  defendant.  —  Prior  wneat  to  the  plaintiffs.    At  the  time  of  the 

to  the  adoption  of  this  section,  the  court  had  side,  Trenouth  was  indebted  to  one  Bliss,  an 

power,  in  an  action  of  ejectment  against  a  ten-  ori^^nal  defendant^  to  whom  he  subsequently 

ant  in  possession,  to  substitute  the  landlord  as  assigned  his  claim  against  the  plaintiffs,  of 

tiie  party  defendant,  after  a  notice  and  motion  which  fact  they  were  notified.    After  the  de- 

to  that  effect:  Reay  v.  BuUer^  69  Cal.  572.  livery  of  the  wheat.  Wade  demanded  payment 

Personal  representative  and  heirs.  —  from  tiie  plaintiffs  of  the  indebtedness  due 

In  an  action  to  quiet  title  to  land  against  the  him,  to  which  they  objected,  on  the  ground 

estate  of  a  deceased  person,  botih  the  personal  that  Bliss  claimed  the  entire  proceeds  of  the 

representative  of  the  decedent  and  his  heirs  at  sile.    The  action  was  brought  to  compel  the 

law  are  nroper  parties  defendant:  LouvaU  y.  defendants  to  interplead,  and  for  the  court  to 

Oridley^  70  Cal.  607.     So,  in  an  action  on  a  determine  their  respective  rights  to  the  money, 

bond,  the   personal    representative  of  a  de-  It  was  held  that  there  was  no  misjoinder  of 

ceased  obligor  may  be  joined  as  a  defendant  parties  defendant  or  of  causes  of  action:  PfiB' 

with  the  surviving  co-obligors,  after  the  chdm  ter  v.  Wade^  69  Cal.  133.    At  the  time  of  the 

on  which  the  action  is  founded  has  been  pre«  commencement  of  the  action,   the  plaintiffs 

sented  to  and  disallowed  by  him:  Lcaorenoe  y.  paid  the  money  into  court,  and  a  judgment 

Dooian,  68  Id.  310.  was  rendered  in  their  favor,  which  was  subse- 

Proceeding  to  compel  admission  to  quently  reversed  on  an  appeal  taken  by  Bliss, 
schools.  —  The  teacher  of  a  public  school  is  on  account  of  the  improper  proceedings  and 
the  only  necessary  defendant  in  a  proceeding  defectivepleadings  of  the  plamtiffs.  The  de- 
to  compel  the  admission  thereto  of  a  child  un*  fenduit  Wade  was  at  all  times  ready  and  will- 
lawfully  excluded:  Tape  v.  Hurley,  66  Cal.  473.  ing  to  receive  his  proportion  of  the  money. 

Action  to  enforce  trust:  See  McBrownv.  It  was  held  that  he  was  entitled  to  interest  on 

DaUon^  70  Cal.   89;   Th&mas  v.   Jameaon,  77  the  proportion  due  him:  Id. 
Id.  91. 

Oanoellation  of  non-negotiable  note:  887.    Intervention  b7  landlord.— Con- 

Ckanpodonico  v.  Orossmi,  66  CaL  358.  ceding  that,  in  an  action  of  ejectment  a^pdnst 

Contracts — Action  to  recover  contract  a  tenant  in  possession,  the  landlord  may  mter- 

prioe:  See  Craig  v.  Fry,  68  Cai  363.  yene  and  set  up  any  equitable  defense  which  he 

Steudolent  conveyances :  See  Pfitier  y.  may  have  to  tiie  action,  an  intervention  by  the 

Daacof,  65  CaL  403.  landlord  which  merely  avers  an  unexecuted 

J:njvay  caused  by  collision  of  two  car-  design,  by  collusion  between  the  tenant  of  the 

riers:  See  Tompkmt  y .  Clay  8L  EiU  B.  R,  66  intervener  and  the  plaintiff;  to  allow  a  judg> 

CaL  163.  ment  by  default  against  the  tenant,  before  this 

landlord  was  informed  of  it,  does  not  raise  any 

88d.    Parties  to  joint  oontra6t  must  all  equitable  issues:  Beay  v.  BtUler,  69  Cal.  572. 

be  made  defendants:  Harrison  y.  MeComdch,  In  such  an  action,  an  averment  by  the  inter- 

69  CaL  620.  yenor  that  the  claim  of  the  plaintm  is  invalid 

Treasurer  of  fire  association,  being  the  and  unfounded,  and  a  cloud  upon  his  titie,  and 

representative  of  its  members,  may  sue  an  ex-  that  the  plaintiff  intends  to  prosecute  another 

treasurer,  who  is  himself  a  member,  for  funds  clandestine  and  fraudulent  suit  of  eiectment 

belonging  to  the  association  under  this  section:  against  the  intervener's  servants  in  charge  of 

Oieske  v.  Anderson,  77  Cal.  247.  the  land,  without  his  knowledge,  and  with  a 

Agent.  —  Where  it  does  not  appear  that  view  to  trick  him  out  of  the  possession  thereof, 

one  whose  business  is  that  of  loaning  money  is  not  sufficient  to  entitle  the  intervener  to 

for  a  loan  company  is  acting  in  the  capacity  of  invoke  the  aid  of  a  court  of  equity,  or  to  an 

trustee,  or  that  he  has  any  interest  in  the  injunction  asainst  the  prosecution  of  such  al- 

money  loaned,  he  cannot  maintain  an  action  in  lesed  fraudulent  suit:  Id. 

his  own  name  for  the  recovery  thereof:  Chin  Partnership    accounting  —  Interven- 

Eem  You  v.  Ah  Joan,  75  Cal.  124.  tion  by  creditors:  Grossim  y.   Peraao,  66 

Cal.  545. 

886.    Death  of  Joint  lessor:  ^o^SaUs-  Action  to  enforce  pledge  —  Interven- 

Usry  V.  8Urley,  66  Csl  223.  Hon  by  assignee  of  pledgor:  See  Lough^ 

borough  V.  McNeuin,  74  Cal.  250. 

886.  Interpleader  by  Judgment  debt- 
or: See  ColUns  v.  Angell,  72  Cal.  513.  888.  In  action  to  enforce  Joint  part- 
Tenant  against  whom  conflicting  nership  liability,  all  the  partners  must  be 
riftima  foY  rent  are  made  may  file  a  bill  made  defendants,  unless  they  are  sued  collect- 
of  interpleader  against  the  several  claimants  ively  by  their  firm  name,  under  this  section: 
to  determine  their  respective  rights  to  the  Harrison  v.  McCormick,  69  Cal.  616.  See  also 
rent.  In  such  action,  the  court  may  deter-  Wright  v.  Ward,  65  Id.  525. 
mine  the  rights  of  the  claimants  as  between  Sufftciency  of  allegation  of  partner- 
themselves:  Schluter'v,  Harvey,  65  Cal.  158.  ship.  —  A  complaint  alleged  that  the  "plain- 
Joinder  of  defendants — Causes  of  ac-  tifis,  for  several  years  last  past,  have  been  and 
tion.  —  On  the  1st  of  January,  1878,  one  Tre-  now  are  copartners,  doing  business  under  the 
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finn  name  and  atjle  of  A.  Pfister  ft  Co."    It  defendants,  oopaitneiB  as  afaresaid,**  ezeented 

was  held  that  the  copartnership  was  anffident-  the  notes  in  question.     It  was  held  a  sufficient 

Iv  averred,  and  that  the  defendants,  if  they  ayerment  that  the  notes  were  ezeented  by  the 

desired  a  more  specific  allesation  as  to  the  defendants  as  copartners:  Alpen  t.  Sckammd, 

time  of  its  formation,  shonla  have  raised  the  75  Cal.  690. 

objection  by  a  motion  to  m^e  the  complaint       Identity  of  firms.  — A  partnership  alleged 

more  specific:  PJinierY.  Wade,  69  Cal.  133.  to  be  composed  of  two  persons,  doing  onsinesB 

Defendants  sued  by  indiwidiial  niMnes  under  the  firm  name  of  McCormick  and  Lewis, 

— ^Where  an  action  is  brought  against  two  de-  and  a  partnerriup  alleged  to  be  compoeed  of 

fendants  alleged  to  be  partners,  but  sued  by  three  persons,  doing  business  under  the  firm 

their  individual  names,  to  enforce  a  partner-  name  of  McCoroiick,  Levris,  A  Co.,  will  not  be 

ship  liability,  and  the  summons  is  served  on  presumed  to  be  the  same  firm,  in  the  absence 

only  one  of  them,  who  makes  default^  the  plain-  of  any  allegation  or  proof  of  their  identity: 

tiff  is  not  entitled  to  a  judgment  against  both  Harrison  v.  MeComdac,  69  CaL  616. 
defendants,  aa  provided  in  this  sectoin:  Feder 
V.  Jijpstein,  69  CaL  456.  889.    See  O'Obwior  v. /nane,  74  Od.  435. 

Promissory  note.  — A  complaint  in  an       Hew  parties — How  broogbt  in:  Sea 

action  on  a  promissory  note,  after  alli^ging  that  Btoekton  DuUiamg  €md  Loan  Ann  t.  Chaimen^ 

the  defendamts,  at  all  the  times  therein  men-  75  CaL  332. 
tioned,  were  partners,  averred  that  "  the  aaid 

392.   Certain  actions^  where  must  he  tried. 

Sec.  392.  Actions  for  the  following  caoses  must  be  tried  in  the  county  in 
which  the  subject  of  the  action,  or  some  part  thereof,  is  sitaated,  sabject  to 
the  power  of  the  court  to  change  the  place  of  trial  as  provided  in  this 
code:  — 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest  therein,  oi 
for  the  determination,  in  any  form,  of  such  right  or  interest^  and  for  injuries 
to  real  property; 

2.  For  partition  of  real  property; 

3.  For  the  foreclosure  of  all  liens  and  mortgages  on  real  property. 
Where  the  real  property  is  situated  partly  in  one  county  and  partly  in 

another,  the  plaintiff  may  select  either  of  the  counties,  and  the  county  so 
selected  is  the  proper  county  for  the  trial  of  such  action;  provided^  that  in  the 
case  mentioned  in  this  subdivision,  if  the  plaintiff  prays  in  his  complaint  for 
an  injunction  pending  the  action,  or  applies  pending  the  action  for  an  injunc- 
tion, the  proper  county  for  the  trial  shall  be  the  county  in  which  the  defend- 
ant resides,  or  a  majority  of  the  defendants  reside,  at  the  commencement  of 
the  action.  [Amendment  approved  March  19 j  1889;  Statutes  and  Amendmenti 
1889  f  S6B;  to  take  effect  and  be  in  force  from  and  after  its  passage.l 

NoTBS  or  Dboibions  Afpligabls  to  Sbotions  392-407. 

89d.    Actions  aflbctLng  real  estate.  —  in   relation  to  real  and  personal   proper^. 

The  provision  of   the  conatitation  of    1879,  Such  an  action  is  not  required  to  he  bronght 

requiring  aU  actions  for  the  recovery  of  the  in  the  county  where  the  real  property  is  situ* 

possession  of,  quieting  title  to,  or  for  the  eu<  ated:  Le  Brtkm  v.  Superior  Court,  66  CaL  27. 

forcement  of  liens  upon  real  estate  to  be  com-  Action   to   set   aside   adxninistrator's 

menoed  in  the  county  in  which  the  real  estate  sale:  See  Sloaa  v.  De  Toro,  77  Cal.  129. 

is  situated,  does  not  apply  to  actions  pending  Action  to  redeem   mortgage.  — *  Under 

when  the  constitution  went  into  effect:  WaU  this  section,  an  action  against  a  corporation  to 

V.  Wright,  66  Cal.  202.     The  provision  of  the  have  a  deed  absolute  on  its  face  declared  to  be 

constitution  requiring  actions  for  the  enforce-  a  mortgage,  and  to  redeem  the  same,  is  an 

ment  of  ^  liens  upon  real  estate  to  be  com-  action  to  determine  a  right  or  interest  in  real 

menced  in  the  county  where  the  real  estate  is  estate,  and  is  properly  brought  in  the  county 

situated  does  not  apply  to  an  action,  in  the  in  which  the  real  estate  is  situated:  'Baker  v. 

nature  of   a  creditor's    bill,   brought  to  set  Firemen's  Fund  Ins,  Co.,  73  Cal.  182.     In  such 

aside    a  conveyance  made    by  an  execution  an  action,  the  liability  or  obligation  of  the  cor- 

debtor    on  the    ground  of  fnud:    Beach   v.  poratiou  to  g^rant  a  redemption  will  be  deemed 

Hodgdon,  66  Id.  187.  to  have  arisen,  within  the  meaning  of  section  16 

Action  fox  the  settlement  of  a  trust  —  of  article  12  of  the  constitution,  in  the  conntv 

Jordisdiction.  — The  provisions  of  section  5,  in  which  the  mortgaged  premises  are  situated^ 

article  4,  of  the  constitution,  have  no  applica-  when  the  only  allegation  in  the  pleadings  as  to 

tion  to  an  action  for  the  settlement  of  a  trust  the  residence  of  the  mortgagors,  or  the  place 
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where  the  mortgage  was  made,  is  a  recital  in  tion  or  liability  arose  or  the  breach  occurred, 

the  mortgage  that  the  mortgagors  were  resi-  or  in  which  the  principal  place  of  business  of 

dents  of  tlmt  connty,  and  a  certificate  of  a  the  corporation  is  sitaated:  Cokn  v.  Cenitral 

notary  of  that  coonty  annexed  to  the  mortgage  Pad/ic  H,  JR.  Co,,  71  Id.  488.    An  action  against 

that  the  same  was  acknowledged  before  him:  a  railroad  corporation  to  recover  damages  for 

Id.     ^  inlnries  snstamed  may  be  tried  in  the  county 

Huisaxice.  —  An  action  to  abate  a  nuisance  where  the  injury  was  inflicted,  and  the  di^ 

which  causes  injury  to  real  property  must  be  fendant  corporation  has  no  right  to  have  the 

tried  in  the  county  where  the  property  injured  place  of  trial  chanced  to  the  county  where  it 

by  the  nuisance  is  situated,  subject  to  the  has  its  principal  place  of  bueinees:  Lewis  v. 

power  of  the  coiirt  to  change  the  place  of  trial;  Southern  Pacific  OoasC  B.  B.  Co.,  66  Id.  209. 

and  whether  the  change  should  be  made  de-  A  foreign  corporation  doing  business  here  has 

ponds  upon  the  facts  of   the  case:    City  qf  no  residence  within  the  state,  and  an  action 

McarymiUe  v.  North  Bloom/teld  Oravel  Mimng  against  it  may  be  tried  in  any  county  desig- 

Co.,  66  Cal.  343^  nated  by  the  plaintiff  in  his  complaint:  TkomoB 

▲ction  to  condemn  lands.  — In  an  ao-  v.  PkicaviUs  O.  Q,  M.  Co.,  66  Id.  600. 
tion  against  a  corporation  to  condemn  lands 

for  the  use  of  a  railroad,  the  county  in  which  896.    AHldavit  of  merits.  —  An  affida- 

tiie  lands  are  situated  is  the  proper  county  for  vit  of  merits  on  a  motion  for  a  change  of  the 

the  commencement  and  trial  of  the  action:  place 'of  trial  may  be  made  by  the  attorney  of 

California  Southern  B.  B.  Co.  v.  Southern  Pa-  the  party  applying  for  the  change,  where  it 

eyic  B.  B,  Co.,  65  OaL  409.  shows  a  sufficient  reason  for  its  not  being  made 

by  the  party  himself:   NichoU  v.  Nicholl,  66 

895.  Beeidence — Change  of  venue. —  Cal.  36.  An  affidavit  which  recites  that  the 
The  place  of  trial  of  an  action  for  damages  affiant  "  has  fully  and  fairly  stated  his  case, 
commenced  in  a  county  in  which  none  of  the  and  the  facts  constituting  his  defense  in  the 
defendants  reside  will  be  chansed  to  the  proper  action, "  to  his  attorney  is  ii^ufficien  t;  the  affiant 
county,  on  the  application  of  the  defendants  should  aver  that  he  has  fully  and  faii'ly  stated 
who  have  been  served  with  process:  Bath^eb  the  case  to  his  attorney:  People  v.  Larue,  66 
V.  Tiscorma,  66  Cal.  96.  An  order  refusing  to  Id.  235;  but  there  is  no  essential  difference 
change  the  place  of  trial  of  an  action  to  the  between  an  affidavit  which  states  that  the  de- 
county  in  which  the  defendant  clainls  to  fendant  "has  fully  and  fairly  stated  the  case 
reside  will  not  be  reversed  on  appeal,  if  the  in  this  action,"  and  one  which  states  that  he 
evidence  as  to  the  place  of  residence  of  the  "has  fullv  and  fairly  stated  the  facts  of  the 
defendant  is  conflicting:  Ha^nga  v.  Keller,  said  case ' :  Bathgeb  v.  Tiscornia,  66  Id.  96. 
69  Id.  606;  nor  will  an  order  denying  a  mo-  Time  of  filing.  — An  affidavit  and  an  ap- 
tion  for  a  change  from  the  county  in  which  plication  for  a  change  of  the  place  of  trial  of 
one  of  sixteen  defendants  resides  to  a  county  an  action  must  be  aled  when  the  defendant 
in  which  others  are  residents:  Hir8c1\feld  v.  appears  and  answers  or  demurs.  An  affidavit 
Sevier,  77  Id.  448.  Where  the  defendant,  at  and  demand  filed  before  such  appearance  are 
the  time  he  demurs,  demands  that  the  triad  be  of  no  avail:  Nicholl  v.  NichoU,  66  Cal.  36.  But 
bad  in  the  county  of  his  residence,  his  motion  the  demand  for  a  change  of  the  place  of  trial 
for  a  change  of  the  place  of  trial  cannot  be  may  be  signed  by  an  attorney  simultaneously 
postponed  oy  the  court  until  the  answer  is  with  his  appearance:  People  ex  rel.  State  Board 
filed,  and  leave  granted  to  the  plaintiff  to  qf  Harbor  Comrmsionera  v.  Larue,  66  Id.  235. 
make  a  cross-motion  to  retain  the  case  on  the  Where  several  defendants  are  sued  as  sureties 
ground  of  convenience  of  witnesses:  Heald  v.  on  a  bond,  an  affidavit  of  merits  in  support  of 
Hendy,  65  14  321.  One  who  is  involuntarily  a  motion  for  a  change  of  the  place  of  trial  need 
substituted  as  the  sole  defendant  in  an  action,  not  be  made  by  more  than  one  of  them:  Id. 
under  section  386  of  the  Code  of  Civil  l^ro- 

cedure,  is  entitled  to  a  change  of  the  place  of  897.    Convenience  of  witneeses.  —  A 

trial  to  the  county  in  which  he  resides,  not-  motion  for  a  change  of  the  place  of  trial  on  the 

withstanding  the  failure  of  the  original  de-  sround  of  the  convenience  of  witnesses,  and 

fendant  toaemand  such  a  change:  Howell  v.  because  a  fair  and  impartial  trial  cannot  be 

Stet^eldt  Furnace  Co.,  69  Id.  153.  had  in  the   county  in  which   the  action  is 

Corporations.  —  Section  16  of  article  12  brought,  is  addressed  to  the  sound  discretion 
of  the  state  constitution  is  not  in  conflict  with  of  the  court;  and  its  action  thereon  will  not 
any  provision  of  the  fourteenth  amendment  of  be  reversed  on  appeal,  unless  it  appears  that 
the  constitution  of  the  United  States:  Leioia  v.  this  discretion  has  been  abused,  or  injustice 
S.  P.  Coast  B.  B.  Co.,  66  Cal.  209.  The  prin-  has  been  done:  Avila  v.  Mehtrin,  C8  Cal.  478; 
cipal  place  of  business  of  a  corporation  is  its  ClarUon  v.  Buffner,  February  25,  1889.  A  de- 
residence,  within  the  meaning  oi  that  term  as  fendant  is  not  entitled  to  a  change  of  the  place 
used  in  this  section:  Cohn  v.  Central  Pacific  of  trial,  on  the  ground  of  the  convenience  of 
B.  B.  Co.,  71  Cal.  488;  see,  however,  Cal.  witnesses,  until  he  has  filed  an  answer  in  the 
S.  P.  B.  B.  Co.  V.  8.  P.  B.  B.,  65  Id.  394;  and  case:  Hov)ell  v.  Stcttfeldt  Furnace  Co.,  69  Id. 
under  section  16,  article  12,  of  the  consti-  153;  TJwmas  v.  PlacerviUe  Q.  M,  Co.,  65  Id. 
tution,  in  an  action  against  a  corporation  to  600. 

recover  damages  for  the  breach  of  a  contract.  Disqualification   of  Judge.  —  The   dis- 

the  defendant  is  entitled  to  a  change  of  the  qualification  of  the  jud^e  of  the  proper  county 

place  of  trial  to  the  county  in  which  its  princi-  m  no  way  affects  the  right  of  a  defend^t  to 

pal  place  of  business  is  situated,  when  the  a  change  of  the  place  of  trial:  Bathpeb  v.  JHa- 

county  in  which  the  action  was  brought  is  not  comia,  66  Cal.  96.     And  a  change  of  the  place 

the  one  in  which  the  contract  was  made  or  of  tiial  may  be  had  on  the  ground  that  the 

was  to  be  performed,  or  in  which  the  obliga-  judge  of  the  court  in  which  the  action  was 
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brooght  had  received  a  general  retainer  from  tied,  nnder  thia  section,  to  have  the  action 

one  of  the  parties:  Kern  Valley  Water  Co.  v.  transferred  to  an  adjoining  county,  on  the 

McCord,  Lux  v.  SHne  Canal  Co.,  Miller  v.  Mc'  ground  of  the  disqualification  of  the  judge  be- 

Cordy  70  Id.  646.  tore  whom  the  base  is  pending:  Fum  v.  Svag- 

noli,  67  CaL  330. 

898.  Order  changing  place  of  trial 
may  be  set  aside. —The  superior  court  in  407.  Indorsement  of  attorney's  name. 
which  an  action  was  brought,  after  making  an  —  A  failure  to  indorse  the  name  of  the  plain- 
order  granting  a  change  of  the  place  of  trial,  tiff's  attorney  upon  the  back  of  a  summons  will 
has  jurisdiction  to  set  aside  the  order  on  the  not  invalidate  it  when  the  name  is  written  upon 
ground  that  it  was  inadvertently  made:  Baker  the  face  of  the  writ:  Bhinn  v.  Cummina,  65 
V.  Fireman*8  F.  I.  Co.,  73  Cal.  182.  CaL  97. 

Payment  of  costs. —The  court  in  which  Complaint  —  Immaterial  variance  in 
an  action  was  commenced  made  an  order  for  cop^  of  complaint.  —  A  complaint,  after 
the  transfer  of  the  cause  for  trial  to  the  county  setting  forth  several  causes  of  action  aoainst 
in  which  the  defendant  resided,  on  condition  the  defendant  for  work  and  labor,  alleged  that 
that  the  defendant  pay  certain  costs.  The  the  defendant  was  indebted  to  the  plaintiff 
order  did  not  specify  any  time  within  which  thereon  "in  the  sums  hereinbefore  stated." 
the  costs  should  De  paid.  Fourteen  days  after-  In  the  copy  of  the  complaint,  which  was  served 
wayrds,  ihe  court,  on  an  ex  parte  application,  set  on  the  defendant  with  a  copy  of  the  summons, 
aside  the  order  of  transfer,  for  the  reason  that  the  word  ''hereinbefore"  was  written  "here- 
the  costs  had  not  been  paid,  although  the  de-  inafter."  It  was  held,  on  a  motion  to  set  aside 
fendant  then  and  there  offered  to  pay  the  same,  the  service  of  summons,  that  the  variance  was 
It  was  held  that  the  order  settmg  aside  the  immaterial,  and  could  not  have  misled  tiie  de- 
order  of  transfer  was  properly  maoe:  Estep  v.  fendant  or  affected  its  substantial  rights:  Fra- 
Armetrong,  69  Cal.  536.  aer  v.  Oakdale  Lumber  A  W.  Co.,  73  CaL  187. 

Bisqualiflcation     of    Judge.  —  Where,  Signature  of  clerk. — Where  a  sun^mcns 

pending  the  settlement  of  a  statement  on  mo-  is  issued  in  blank,  to  which  the  clerk's  name 

tion  for  a  new  trial,  the  term  of  office  of  the  is  printed,  the  affixing  by  him  of  the  seal  of  the 

judge  who  tried  the  case  expires,  and  one  of  court  thereto  is  a  sufficient  adoption  of  the 

the  attorneys  in  the  action  becomes  his  sncces-  printed  sisnature:  Ligar^  V.  Cali/bmiaS.  B.  B. 

sor,  the  party  moving  for  a  new  trial  is  enti-  Co.,  76  Cu.  610. 

408.     Manner  and  time  of  issuing  alias  summons. 

Sec.  408.  If  the  summons  is  returned  without  being  served  on  any  or  all 
of  the  defendants,  or  if  it  has  been  lost,  the  clerk,  upon  the  demand  of  the 
plaintiff,  may  issue  an  alias  summons  in  the  same  form  as  the  original;  pro- 
videdy  that  no  such  alias  summons  shall  be  issued  after  the  expiration  of  one 
year  from  the  date  of  the  filing  of  the  complaint.  [Amendment  approved 
March  8, 1887;  Statutes  and  Amendments  1887  ^  50;  to  take  effect  and  be  in  force 
from  and  after  the  date  of  its  pa^sageJ] 

Notes  of  Decisions  Applicable  to  SsorioKS  409-528. 

409.    Lis  pendens.  — This  section  is  ap-  he  was  personally  informed  of  the  pendency  of 

plicable  to  proceedings  for  the  condemnation  the  suit:  Wiae  v.  Griffith,  January  25,  1889. 
of  land:  Boach  v.  Biverside  W.  Co.,  74  CaL  263. 

One  who  has  acquired  a  homestead  interest  in  411.  Foreign  corporation.  — Service  of 
real  property  subsec^uent  to  the  filing  of  a  summons  upon  a  person  designated  by  a  for- 
notice  of^  lis  pendens,  m  an  action  affecting  the  eign  corporation  as  one  upon  whom  process 
title  or  the  ri^ht  of  possession  to  the  same,  is  might  be  served,  see  Eureka  Lake  and  Yuba 
a  purchaser  within  the  meaning  of  this  section,  Canal  Co.  Cons.  v.  Superior  Court,  66  Cal.  311. 
and  is  deemed  to  have  constructive  notice  of  When  a  foreign  corporation  doing  business  in 
the  pendency  of  the  action:  Id.  Prior  to  May  this  state  has  not  designated  a  person  upon 
1,  1872,  on  which  date  the  act  of  March  2,  whom  service  of  summons  may  be  made,  it 
1872,  took  efiect,  the  provisions  of  the  practice  may  be  made  upon  its  managing  agent:  Thomaa 
act  in  relation  to  filing  notice  of  the  pendency  v.  PlacerviUe  O.  Q.  Mining  Co.,  65  Id.  600. 
of  actions  did  not  apply  to  the  action  of  eject- 
ment: Partridge  v.  Shepard,  71  Id.  470.  But  412.  Action  to  condemn  land. — In  an 
a  purchaser  pendente  lite  of  the  premises  in  con-  action  to  condemn  land  for  a  public  highway, 
troversy  in  an  action  of  ejectment  from  a  de-  an  affidavit  for  the  publication  of  summons, 
fendant  in  possession  thereof  was  bound  by  where  the  complaint  is  unverified,  must  show 
the  judgment  afterwards  rendered  in  the  ac-  that  the  proceedings  before  the  board  of  super- 
tion;  and  such  judgment  is  admissible  against  visors  have  been  had  as  provided  in  sections 
him  in  a  subseq^uent  action  brought  by  him  to  2698  to  2708  of  the  Political  Code:  Tolo  County 
recover  possession  of  the  same  premises  from  v.  Knight,  70  Cal.  431. 

the  plamtifib  in  the  prior  action:    Id.      As  Non-resident. — Under   this   section,   an 

agaixist  the  purchaser  at  an  execution  sale  affidavit  for  the  publication  of  summons  against 

pending  the  foreclosure  of  a  senior  mortgage,  a  non-resident  defendant,  in  a  case  where  the 

it  is  proper  to  show  that  on  the  day  of  the  sale  complaint  is  unverified,  must  state  the  facts 
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showing  the   existenoe  of  a  cause  of  action  Age.  —  Service  of  Bnmmons  by  a  person 

against  the  defendant,  and  that  he  is  a  neces-  other  than  the  sheriff  must  be  proved  uy  an 

sary  or  proper  party  to  the  action;  otherwise  affidavit  showing  that  at  the  time  of  service 

the  court  does  not  acquire  jurisdiction  of  the  the  person   malung  it  was  over  the  age  of 

defendant  by  reason  of  the  attempted  sennce  eighteen  years:  Lyons  v.  Curmingham,  66  CaL 

by  publication,   and  a  judgment  by  default  42.     A  statement  in  an  affidavit  that  the  per- 

founded  thereon  is  void:  Yoh  County  y.  Knight,  son  making  the  affidavit  was  "a  white  male 

70  Cal.  431.      In  such  a  case,    an  affidavit  citizen  of  the  United  States,"  is  not  equivalent 

which  merely  states  that  the  plaintiff  has  a  to  a  statement  that  he  was  over  the  ace  of 

good  cause  of  action  against  the  defendant,  eighteen  years:  Id.    Such  an  affidavit  win  not 

and  that  he  is  a  necessanr  and  proper  party  de-  sustain  a  judgment  by  de&iult:  Barney  v.  Vig» 

fendant,  is  insufficient:  Id.;  BeeLigarev.  Cal  oreaux,  75  Id.  376. 

jS^.  R.R.  Co.,  76  Id.  610;  Fwnkh  v.  Mullan,  76  Beaidence  of  defendanta.  —  An  affidavit 

Id.  646.  which  shows  that  the  summons  was  served  on 

Affidavit  for  publication  where  defend-  the  defendants  in  the  same  county,  and  that  a 

ant  cannot   he  found  —  Sufficiency  of:  copy  of  the  complaint  was  served  on  one  of 

See  Ligare  v.  CaL  8,  JR,  B.  Co,,  76  Cal.  610.  them,  need  not  state  that  all  the  defendants 

were  residents  of  the  county:  Pellkr  y.  CftUea^ 

418.     Divorce— Service  by  publica-  i)t«,  67  Cal.  582. 

tion.  —  An   action   for  divorce,  so  tar  as  it  Service  of  by  publication — ^Affidavit. — 

affects  the  status  of  the  parties  and  the  cos-  In  order  to  affirmatively  showthe  jurisdiction  of 

tody  of  their  minor  children,  is  a  proceeding  the  court  over  the  person  of  a  defendant  served 

in  rem,  and  a  service  of  summons  by  publica-  with  summons  by  publication,  and  to  support 

tion  on  a  non-resident  defendant  is  good:  Es'  a  judgment  by  derault  rendered  against  him, 

iaie  qf  Neixmian,  75  Cal.  213.  the  a&davit  of  publication  required  by  sub- 

Von-resident  defendant—Attachment,  division  3  of  this  section  must  be  made  and  ap- 

—  An  affidavit  for  the  publication  of  summons  pear  in  the  record,  and  in  the  absence  of  sudi 

against  a  non-resident  defendant,  whose  resi-  affidavit  the  recitals  in  the  judgment  will  not 

deuce  is  known  and^  stated  therein,  need  not  be  accepted  as  a  substitute  for  the  proof  of  ser- 

allege  that  an  attachment  has  been  issued  or  vice  of  the  summons,  where  the  judgment  is 

levied,  or  that  the  defendant  has  any  property  directly  attacked  upon  appeal:   Wtths  v.  Qari' 

in  the  state.    Nor  is  it  necessary  for  the  affi-  haJdA  South  Gold  Mining  Co.,  73  Ctd.  599.    After 

davit  to  show  Migence  in  finding  the  defend-  judgment  has  been  rendered  in  an  action  of 

ant  in  the  county  or  state  where  the  action  is  divorce,  and  before  the  roll  is  made  up,  the 

pending,  or  to  have  the  return  of  an  officer  that  court  has  authority  to  receive  amended  affi- 

he  cannot  be  found:  Andersonv.  Goff,  72  Cal.  65.  davits  showing  a  service  of  summons  by  pnb- 

Order  fbr  publication — Sufficiency  of  lication:  Estate  qf  Netoman,  75  Id.  213. 
— Deposit   in  post-office. — An  order  for 

the  service  of  summons  by  publication  against  416.  Jurisdiction.  — The  service  of  an 
a  non-resident  defendant  whose  residence  was  amended  complaint  upon  a  person  who  is 
known,  after  stating  the  jurisdictional  facts,  brought  in  thereby  for  the  first  time  as  a  de- 
and  ordering  publication  in  a  designated  paper  fendsmt,  without  a  service  of  the  summons 
for  two  months,  directed  that  a  copy  of  the  upon  him,  is  void:  Powers  v.  Braley,  75  CaL 
complaint  and  summons  be  deposited  in  the  237.  So  also  the  service  of  an  amended  com- 
post-office, addressed  to  the  defendant,  but  plaint  upon  the  attorney  for  a  defendant,  prior 
failed  to  specify  that  the  deposit  should  be  to  his  appearance  as  such,  is  void  as  a  service 
made  ''forthwith,"  as  provided  by  this  sec-  on  the  defendant:  Id.  The  publication  of  a 
tion.  The  deposit  was  made,  however,  on  the  summons,  made  without  an  affidavit  and  order 
day  the  order  was  signed.  It  was  held  that  of  court  authorizing  it,  does  not  confer  juris- 
the  order  was  sufficient,  and  that  the  omission  diction  of  the  person  of  the  defendant,  and  a 
was  a  mere  irregularity,  and  could  not  be  taken  default  judgment  based  upon  such  service  is 
advantage  of  cdlaterally:  Andersons.  Goff,  72  void:  People  v.  Mullan,  65  Id.  396. 
Cal.  65.  .  Judgment  rendered  on  summons  by 

Mailing  complaint.  —  It  is  not  improper  publication,  where  it  appears  that  no  affida- 

to  deposit  a  summons  and  complaint  in  an  ac-  vit  was  made  and  no  order  of  court  directing  a 

tion  against  a  non-resident  in  the  post-ofi5ceof  summons  by  publication,  is  void,  and  will  1)6 

the  city  where  the  plaintiff's  attorney  resides,  vacated:   People  v.  Pearson,  76  Cal.  400;  see 

instead  of  the  city  where  the  order  of  publica-  People  y.  Greene,  74  Id.  400. 
tion  was  made:  Mudge  v.  Steinhari,  December 

29,  1888.  An  amended  complaint,  being  the  420.  Petition  for  letters  of  adminis- 
existing  pleading  on  the  part  of  the  plaintiff,  tration  is  a  pleading,  and  the  rules  in  re- 
is  the  proper  pleading  to  deposit  in  tiie  post-  f^d  to  admissions  in  pleading  apply  to  it: 
office:  Id.  Vi/ffY,  Duff,  71  Cal.  513. 

415.    Affidavit  of  attorney.  —The  de-  426.    Failure  to  state  cause  of  action, 

posit  of  a  copy  of  the  complaint  and  summons  —  If  a  complaint  fails  to  state  facts  sufficient  to 

in  the  post-office  may  be  made  by  the  attorney  constitute  a  cause  of  action,  advantage  may  be 

for  the  plaintiff,  and  his  affidavit  is  sufficient  taken  of  the  defect  by  demurrer,  by  motion  for 

proof  thereof:  Anderson  v.  Goff,  72  Cal.  65.  judgment  on  the  pleadings,  or  upon  motion  for 

Certificate  of  notary  public.  — The  ser-  a  new  trial:  Kelky  v.  Kreiss,  68  Cal.  210. 

vice  of  a  summons  and  complaint  by  a  notary  Ultimate  fact  —  Conclusion  of  law.  — 

public  must  be  })roved  by  his  affidavit;  his  In  general,  the  allegation  that  one  is  "the 

mere   certificate   is   insufficient:   Tolo  Co,  y.  owner"  of  land  is  oi  an  ultimate  fact.    But 

Knight,  70  Cal.  431.  the  context  may  bo  such  as  to  show  that  it  is  a 
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mere  condasion  of  law.    The  allegation  in  thia  causes  of  action  are  improperly  united:  Fnuer 

case  was  held  to  be  a  mere  conclusion  of  law:  vl  OaJcdcUe  L.  is  W.  Co.,  13  Id.  187.    Error  in 

Turner  v.  White,  73  Cal.  299;  see  McEhUee  y.  overruling  a  demurrer  to  a  complaint,  on  the 

Cook,  76  Id.  187.  ground  of  a  misjoinder,   will  not  warrant  a 

reversal,  when  the  substantial  rights  of  the 

427.     Claim  to  recover   spedflc  real  parties  are  not  affected  thereby:  Beynolds  v. 

property  with  claim  for  damages  for  with-  liincoln,  71  Id.  183;  and  error  in  sustaining  a 


a  cause  of  action  for  damages  to  other  land  can-  complaint,  in  which  he  unites  and  pleads  anew 

not  be  joined  with  such  an  action:  Furlong  v.  in  one  count  all  the  causes  of  action  which 

CooTiey,  72  I<L  322.  had  been  pleaded  in  the  original  complaint: 

Complaint  which  seeks  to  reform  mort-  Lovelaiid  v.  Oamer,  71  Id.  641. 

gage,  and  to  enforce  same  as  reformed.  Ambiguity  or  uncertainty.  ^  An  objeo- 

states  but  one  cause  of  action:  HukhiMon  v.  tion  to  a  pleading  that  it  is  uncertain  should 

Ainiworih,  73  Cal.  452.  be  taken  by  demurrer:  Haamey  v.  McLeranf  6d 

Causes  of  action  for  work  and  labor.  —  Cal.  134.  An  objection  on  the  ground  of  am- 
A  cause  of  action  for  work  and  labor  per-  biguity  must  be  taken  advantage  of  by  a  spe- 
formed  by  the  plaintiff  for  the  defendant,  and  cial  demurrer;  otherwise  the  defect  is  waived; 
a  cause  of  action  for  work  and  labor  performed  CoUon  v.  Onderdonk,  69  Id.  155.  Such  a  de- 
fer the  defendant  by  an  assignor  of  the  plaintiff,  murrer  must  be  special,  and  point  out  th& 
may  be  united  in  the  same  complaint:  Fraser  particular  matter  oujected  to.  A  ^neral  de- 
V.  Oahdale  L.  Js  W,  Co.,  73  Cal.  187.  murrer  on  that  ground  should  be  disregarded: 

Diversion  of  water. — The  plaintiffs  were  DemarUn  v.  Albert,  68  Id.  277.  The  state- 
owners  in  severalty  of  certain  distinct  parcels  ment  of  a  cause  of  action  in  several  counts, 
of  lajid,  and  the  action  was  brought  to  restrain  instead  of  embodying  it  in  one,  does  not  of 
the  defendant  from  depriving  tiiem  of  water  itself  render  a  complaint  ambiguous  and  un- 
earned by  various  ditches  to  their  respective  certain,  or  open  to  a  general  demurrer:  Id.^ 
Uuids,  and  to  recover  damages  sustained  by  see  Oaaaen  v.  Bower,  72  Id.  5te;  Brown  v. 
reason  of  past  diversions  of  the  water.  It  was  Weldon,  71  Id.  393;  Barham  v.  HoeUUer,  67 
helil  that  the  cause  of  action  for  damages  was  Id.  272.  In  an  action  to  recover  damages  for 
several  as  to  each  of  the  plaintiffis,  and  that  it  the  conversion  of  certain  personal  property, 
could  not  be  joined  with  the  cause  of  action  an  objection  to  the  complaint  that  it  does  not 
for  an  injunction,  which  was  common  to  all  of  describe  the  property  alleged  to  have  been 
them:  Barham  v.  HosteUer,  67  Cal.  272.  converted  with  sufficient  particularity  must  be 

Transfer  of  stock. — A  plaintiff  sued  to  taken  by  special  demurrer:  Kelly  v.  Murphy, 
obtain  a  transfer  to  him  of  certain  shares  of  the  70  Id.  560. 
stock  of  a  corporation  which  one  of  the  defend- 
ants had  acquired  from  him  through  fraud.  In  431.  General  and  special  demurrer. — 
the  same  action  he  sought  to  recover  other  If  a  complaint  fails  to  state  a  fact  essential  to 
shares  of  the  stock  which  had  been  sold  to  the  cause  of  action,  the  defendant  may  take 
another  defendant  under  an  assessment  fraud-  advantage  of  the  defect  by  a  general  demurrer, 
ulently  levied  by  the  corporation,  and  it  was  If,  however,  the  complaint  avers  all  the  essen- 
held  that  there  was  a  misjoinder  of  causes  of  tial  facts,  but  states  them  defectively  or  im- 
action:  Johnson  v.  Kvrby,  65  Cal.  482.  properly,  the  defect  can  only  be  reached  by  a 

Fraudulent    conveyances.  —  Where    a  special  demurrer,  particularly  designating  the 

purchaser  of  real  estate  at  an  execution  sale  specific  point  at  which  it  is  aimed:  Hamish  v. 

brought  an  action  to  set  aside  certain  con-  aramer,  71  Cal.  155;  Teluima  Co.  v.  Bryan,  68^ 

veyances  alleged  to  have  been  made  by  the  Id.  57.     Where  it  contains  several  counts,  a 

judgment  debtor  in  fraud  of   creditors  and  ^^eneral  demurrer  thereto  on  the  ground  that 

purchasers,  and  to  recover  possession  of  the  it  fails  to  state  facts  sufficient  to  constitute  a 

property,  there  is  no  misjoinder  of  causes  of  cause  of  action  should  be  overruled  if  any  of 

action:  PJUter  v.  Dascey,  65  Cal.  403.  the  counts  are  sufficient:  Pfisterv.  Wade,  69  Id. 

133.     So,  also,  a  general  demurrer  addressed 

43(X      Joint  trespass  —  Demurrer.  —  to  the  whole  of  a  complaint  should  be  over- 

The  complaint  in  an  action  to  recover  for  a  ruled  if  some  portion  of  the  complaint  states  a^ 

Cit  trespass  against  individuals  who  are  hus-  cause  of  action:  Fleming  v.  Albeck,  67  Id.  226. 

d  and  wife,  which  does  not  allege  their  An  objection  to  a  complaint  that  a  specific  al- 

marital  relation,  is  not  demurrable  for  a  fail-  legation  contained  therein  is  contradicted  by 

ure  to  state  why  she  is  joined  as  a  defendant  an  exhibit  to  which  reference  is  made,  cannot 

with  him:  Waters  v.  Dumojt,  75  Cal.  563.  be  taken  advantage  of  by  general  demurrer: 

Misjoinder  of  causes.  —Where  it  appears  Blaaingame  v.  Home  Ins.  Co.,  75  Id.  633. 
from  the  face  of  the  complaint  that  there  is  a  Demurrer  to  part  of  a  complaint.  — 
misjoinder  of  causes  of  action,  the  objection  A  demurrer  must  be  directed  to  the  whole  of  a 
must  be  taken  by  demurrer,  and  cannot  be  pleading  or  to  a  particular  and  separate  count 
raised  for  the  first  time  on  appeal:  Roberts  v.  or  statement  of  a  cause  of  action  or  defense: 
Eldred,  IZ  CaL  394.  An  objection  that  sev-  hockey.  Peters,  65  Cal.  161;  and  it  cannot  be 
end  causes  of  action  which  might  properly  be  interposed  to  part  of  a  cause  of  action  or  de- 
united  in  the  same  complaint  are  improperly  fense.  If  the  part  demurred  to  is  irrelevant 
united  in  one  count  cannot  be  taken  advan-  or  immaterial,  a  motion  to  strike  out  may  be 
tage  of  by  a  demurrer,  on  the  ground  that  the  made,  but  a  demurrer  must  go  to  the  wuole 
complaint  does  not  state  facts  sufficient  to  cause  of  action  or  defense:  Beed  v.  Drais,  67 
constitute  a  cause  of  action,  or  that  several  Id.  491. 
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« 

OTemilinsf  demurrer. — If  the  defendant^  aggregate  leas  than  the  demand  of  the  plainti£( 

against  whom  a  judgment  by  default  has  been  the  defendant  is  not  entitled  to  affirmative  re* 

tULen  for  a  failure  to  answer  within  ten  days  lief  on  his  counterclaim,  although  the  balance 

after  his  demurrer  has  been  overruled,  desires  due  on  the  entire  account  is  greater;  he  may, 

to  avail  himself  of  an  omission  on  the  part  of  however,  set  off  any  and  all  items  of  the  ao« 

the  plaintiff  to  give  him  notice  of  the  over-  count,  whether  included  in  the  prior  action  or 

ruling,  he  should  move  the  trial  court  to  set  not,  as  a  defense  to  the  demand  of  the  plain* 

aside  the  default  and  judgment  on  that  ground,  tiff:  Id. 

and  if  the  motion  is  denied,  appeal  fK»m  the  Uiuiettled  partnership  accounts. — In 

order  denying  it:  Bailed  v.  JSloanf  65  CaL  387.  an  action  on  a  promissory  note,  tiie  defendant 

An  error  in  overruling  a  demurrer  is  cured  if  cannot  set  up,  by  way  of  counterclaim,  »  cause 

the  plaintiff  subsequently  amend  his  complaint  of  action  in  ms  favor,  against  i^e  plaintiff  and 

in  tne  particular  to  which  the  demurrer  was  other  persons,  arising  out  of  a  partnerdiip  re* 

directed:   Walsh  v.  MeKeen,  75  Id.  519.  lation  existinff  between  them,  until  an  account- 
ing has  been  had  and  a  balance  struck:  Wood 

484.    Waiver:  See  Colton  v.  Onderdonk,  69  v.  Brush,  72  CaL  224. 

CaL  157;  PhiUipa  v.  OokUree,  74  Id.  153.    In  Use   and   occupation— Bent.— In    an 

an  action  by  an  attorney  for  professional  ser-  action  of  ejectment,  the  defendant^  after  deny* 

vices,  an  objection  that  the  complaint  does  not  ing  the  ownership  of  the  plaintiff,  and  averring 

■tate  facts  sufficient  to  constitute  a  cause  of  title  in  himself,  set  up  » lease  of  the  prenusea 

action  will  not  be  sustained  where  there  was  in  controversy  by  himlself  to  the  plaintiff  and 

no  demurrer  and  no  plea  of  the  statute  of  limi-  an  indebtedness  by  the  latter  for  rent  aoom- 

tations:  Allen  v.  Haley,  77  Id.  575.    All  objeo-  inff  under  the  lease.    It  was  held  that  aaoh 

tions  to  the  misjoinder  or  nonjoinder  of  parties,  indebteihiess  could  not  be  pleaded  as  »  ooon- 

either  plaintiff  or  defendant,  must  be  taken  by  terclaim:  Carpenter  v.  Hewd,  67  CaL  589. 

demurrer  or  jmswer;  otherwise,  ^e  objections  Cross-denaands. — Cross-demands,    to  bs 

are  waived:  Heinkn  v.  HeUbron,  71  Id.  557.  the  subject  of  set-off  under  this  sectiony  must 

be  mutual,  and  co-exist  as  separate  causes  of 

^  437.    Answer.  —  The  denial  of  »  condu-  action  at  the  commencement  of  the  action  upon 

sion  of  law  raises  no  issue:  Turner  v.  Wkiie,  73  the  principal  demand;  and  where  an  action  was 

Cal.  299.                               ^                         ^  brought  by  an  administrator  to  foreclose  » 

Denial    on    information    and    beliei^  mortgage  given  to  secure  »  note  which  matured 

when    evasive  —  Corporations.  —  Where  after  the  death  of  the  intestate,  it  was  held  that 

the  facts  alleged  in  the  complaint  are  presum-  a  promissory  note  of  the  deceased  assigned  to 

ably  within  the  knowledge  of  the  defendant,  the  mortgagor,  and  which  was  due  and  payable 

he  must  answer  them  positively;  and  a  denial  at  the  time  of  the  intestate's  death,  but  was 

upon  information  and  belief  wUl  be  treated  as  not  presented  to  the  administrator  for  allow- 

evasive.    This  rule  is  as  applicable  to  corpora-  ance,  could  not  set  off  against  the  mortgage 

tions  and  their  officers  as  to  natural  persons:  debt:  Lyon  v.  Petty,  65  CaJL  322.    Nor  can  such 

Lovekmd  v.  Oamer,  74  Cal.  298.  cross-demand  be  set  off  against  the  mortgpigo 

Time  to  answer.  —  The  continuance  of  the  debt  if  it  is  barred  by  the  statute  of  limitations 

publication  of  the  summons  in  the  newspaper  at  the  time  of  the  commencement  of  the  fore* 

beyond  the  required  time  does  not  operate  to  closure  suit:  Id. 

extend  the  time  to  answer  beyond  the  periods  Promissory  notes  assigned  before  ma- 

fized  by  the  order  of  publication  and  the  stat-  turity :  See  Lyon  v.  Petty,  65  Cal.  322. 

ute:  Anderson  v.  Goff,  72  Cal.  65.    Nor  does  Action  against  joint  debtors — Oanse 

the  pendency  of  a  motion  "to  dismiss,  vacate,  of  action  in  favor  of  one  defendant.  —  In 

and  set  aside  the  pretended  service  of  sum-  an  action  against  two  or  more  joint  debtors  to 

mens  and  copy  of  complaint^"  extend.tiie  time  enforce  their  joint  liability,  the  summons  be* 

specified  in  the  summons  for  answ^iing:  Shinn  ing  served  on  all  of  them,  one  of  the  defend* 

V.  CumnUna,  65  Id.  97.  ants  cannot  set  up  by  way  of  counterclaim  a 

cause  of   action  existing  in  his  favor  alone 

488.    Oounterdaim  must  be  denomi-  against  the  plaintiff:  Roberta  v.  Donovan,  70 

nated  as  such  in  the  answer  in  order  to  be  CSd.  108. 

effective:  Carpenter  v.  Hewel,  67  CaL  589.  Joinderofcaixsesof  action— Demurrer. 

Action  on  contract. — In  an  action  upon  — In  an  action  founded  on  contract^  an  answer 

a  contract,  another  cause  of  action  upon  a  sepa-  which  joins  by  way  of  counterclaim  causes  of 

rate  contract  can  only  be  set  up  by  way  of  action  for  goods,  wares,  and  merchandise  sold 

counterclaim,  when  it  exists  at  the  commence-  and  delivered,  for  money  paid,  laid  out»  and 

ment  of  the  action:  Wood  v.  Bi-ush,  72  CaL  224.  expended,  and  for  money  had  and  received,  ta 

See  Coleman  v.  Commme,  77  Id.  548.  not  demurrable  under  the  code,  if  such  plead- 

Balance  due  on  open  account.  — In  an  ing  woidd  have  been  sufficient  as  a  declaration 
action  founded  on  contract,  the  defendant  may  at  common  law:  Clay  v.  CarroU,  67  CaL  19. 
set  up  by  way  of  counterclaim  a  cause  of  ac- 
tion existing  in  his  favor  against  the  plaintiff  442.  Cross  -  complaint:  See  Snow  ▼. 
for  a  balance  due  on  an  open,  mutual,  and  cur-  Holmes,  71  Cal.  142.  A  cross-complaint  is  a 
rent  account,  notwithstanding  a  prior  action  pleading  by  a  defendant  to  an  action  which 
brought  by  him  against  the  plaintiff  on  certain  contains  a  statement  of  facts  sufficient  to  con- 
items  of  the  account  is  still  pending  and  undo-  stitute  a  cause  of  action  against  the  plaintiff 
termined.  In  such  a  case,  tke  defendant  need  in  reference  to  the  transaction  upon  which  the 
not  dismiss  the  prior  action,  nor  elect  between  original  action  is  founded,  or  affecting  prop- 
it  and  the  counterclaim:  Lindsay  v.  Stewart,  72  erty  to  which  the  original  action  relates.  The 
CaL  540.  In  such  a  case,  if  the  items  of  the  parties  named  in  the  cross-complaint  must  be 
account  on  which  the  prior  action  is  founded  parties  to  the  original  action,  and  the  croes- 
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oomplaint  itself   mnst  contain  all  the  facts  Monigomery  v,  Superior  Ckmri  rf  Yolo  (kmiitjf, 

necessary  to  constitute  a  cause  of  action  in  68  Cai.  407;  Spreaxla  ▼•  Ord,  72  Id.  86. 

favor  of  the  defendant  and  against  the  plain-  Veriflcation    of    answer. — Where   the 

tifiF  in  the  original  complaint:  Harrison  v.  Mc-  affidavit  of  a  defendant  to  his  answer  states 

Cormick,  69  CaL  616.     A  cause  of  action  exist-  that  the  matters  set  forth  in  the  foregoing  an- 

ing  in  favor  of  the  defendants  and  a  stranger  swer  are  true,   except  as  to  those    matten 

to  the  original  action,  and  not  in  favor  of  the  therein  stated  on  information  or  belief,  and  as 

defendants  alone,  cannot  be  asserted  by  way  to  those  matters  that  he  believes  them^  to  be 

of  cross-complaint:  Id.    A  pleading  improperly  true,  it  is  a  sufficient  verification;  it  is  not 

designated  an  a  cross-complaint  will  not  be  necessary  that  the  defendant  should  state  in 

treated  as  such,  so  as  to  necessitate  an  answer  the  affidavit  that  he  has  heard  the  answer  read, 

thereto  by  the  plainti£EB,  merely  because  the  and  knows  the  contents  thereof:  Flemmg  v. 

plaintiffs  indorsed  thereon  an  admission  of  ser-  WM,  65  CaL  336. 

vice  and  a  consent  that  the  pleading  stand  as  Impeaohmftfit    of    witauMS.  —  By    the 

and  for  the  defendant's  answer  and  cross-corn-  verification  of  a  complaint,  the  plaintiff  makes 

plaint:  Id.     A  defendant  who  has  filed  a  cross-  its  statements  his  own.    If  an  amended  oom- 

eomplaint  is  not  entitled  to  judgment  on  the  plaint  is  filed,   the  original  ceases  to  bo  a 

pleadings  if  the  answer  of  the  plaintiff  states  pleading,  and  its  averments  cannot  be  used  to 

tacts  which  are  inconsistent  with  the  allega-  disprove  those  of  the  amended  pleading.    Bat 

tions  thereof,  and  which  if  true  would  defeat  when  a  plaintiff  is  a  witness  at  the  trial,  the 

the  right  of  the  defendant  to  recover:  PfieUr  averments  of  the  original  complaint^  incon* 

▼.  Wadt^  69  Id.  133.    The  allegations  in  a  sistent  with  his  testimony,  may  be  in^xidaoed 

pleading  by  the  defendants  of  facts  constitut-  upon  cross-examination,  for  the  purpoee  of  im- 

ing  a  mere  defense  or  counterclaim  are  pre-  peachment:  Joknaon  v.  Powers^  65  OaL  179. 
sumed  to  be  denied,  although  the  pleading  is 

denominated  by  him  a  cross-complaint:  Id.    A  447.    Admiflsioiui  in    pleadings:  See 

cross-complaint  to  recover  damages  for  a  tres-  WcJdrip  v.  Blacky  74  CaL  409;  Brown  v.  Wd-^ 

pass  on  land  cannot  be  filed  in  an  action  to  don^  71  Id.  393.    It  is  error  to  admit  evidenoo 

recover  damages  for  a  trespass  to  personal  to  contradict  admissions  in  the  pleadings,  if  a 

property,  unless  it  appears  therefrom  that  the  proper  objection  be  interposed:  Turnery.  WhUe^ 

trespass  on  the  land  related  to  or  deluded  vSld^S^.   Under  this  section,  where  the  oom- 

npon  or  affected  the  trespass  charged  in  the  plaint  in  an  action  of  foreclosure  contains  a 

complaint:  DemarUn  v.  Albert,  68  Id.  277.  ^  A  copy  of  the  note  and  mortgage  sued  upon,  and 

so-caUed  cross-complaint  containing  nothing  the  answer  is  unverified,  the  genuineness  and 

not  set  out  in  the  answer  is  demurrable:  Heif'  due  execution  of  those  instruments  are  admit- 

bron  V.  Kings  River  A  F.  C.  Co.,  76  Id.  11.  ted:   Waldrip  v.  Black,  74  Id.  409. 


443.  Amended  answer  —  Waiver. —  448.  Admission  of  genuineness  and 
When  separate  defenses  are  set  up  in  an  an-  execution  of  contract  contained  in  an- 
swer, and  a  demurrer  is  sustained  to  one  or  swer.  — An  action  was  brought  by  the  plain- 
more  of  them,  an  amended  answer  subse-  tiJSs  on  a  contract  alleged  to  nave  been  made 
quently  filed  operates  as  a  waiver  of  error  as  with  them  jointly  by  the  defendant  for  the 
to  such  defenses  as  are  pleaded  anew,  but  not  manufacture  and  sale  to  them  of  two  machines, 
as  to  defenses  to  which  the  demurrer  was  sus-  The  answer  denied  the  execution  of  any  joint 
tained,  and  which  are  not  again  pleaded:  contract  with  the  plaintiffs,  and  alleged  the 
Eagtly  v.  Homely,  68  CaL  348.  execution  with  each  of  them  severally  of  two 

Separate  defenses.  —  An  objection  to  an  written  contracts  for  the  sale  to  them  respect- 
answer  on  the  Ground  that  separate  defenses  ively  of  one  machine  each.  Copies  of  these 
are  not  separately  stated  cannot  be  taken  by  alleged  contracts  were  annexed  to  the  answer, 
demurrer.  The  defect  can  only  be  reached  by  and  Uie  plaintiffs,  by  failing  to  file  the  affidavit 
a  motion  to  strike  out,  or  bv  some  other  ap-  required  bv  this  section,  admitted  their  senn- 
propriate  proceeding:  Hagely  v.  HagcJy,  68  ineness  and  due  execution.  On  the  trial  the 
Cal.  348.  Where  a  demurrer  to  a  separate  plaint^  offered  to  prove  by  parol  the  contract 
defense  in  an  answer  setting  up  a  defect  of  alleged  in  the  complaint,  but  the  court  ex- 
parties  plaintiff  is  erroneou»y  overruled,  the  eluded  the  evidence.  It  was  held  that  the 
error  is  without  prejudice  to  the  plaintiffs,  if  mUng  was  error:  Foxy.  Stockton  Combined  Har» 
the  defendants  subsequently  abanaon  the  de-  vester  cmd  Agricultural  Works,  73  CaL  273. 
fense:  Burroughs  v.  De  Couts^  70  Id.  362. 

Answer  to  cross-complaint.  —  A  paper  452.    Constructionof  pleadings. —The 

filed  in  an  action  by  the  plaintiff,  and  styled  construction  of  the  pleadings  is  the  duty^  of  the 

an   *'  answer  to    the    defendant's    cross-com-  court,  and  it  is  error  to  instruct  the  jury  in  such 

plaint,"  will  not  be  considered  as  a  pleading  a  manner  as  to  leave  it  for  them  to  determine 

when  no  cross-complaint  is  filed:  Carroll  v.  whether  or  not  the  answer  denies  certain  alle- 

Qirard  Fire  Ins.  Co.,  72  Cal.  297.  gations  of  the  complaint:  Taylor  ▼.  JUiddleton^ 

67  CaL  656. 

444.  Separate  defenses.  —  An  objection 

to  an  answer  on  the  ^ound  that  separate  de-  458.    Kotion  to  strike  out  parts  of  a 

fenses  are  not  statea  cannot  be  taken  by  de-  pleading  not  made  until  the  case  has  been 

murrer;  the  defect  can  only  be  reached  by  a  tried,  reversed  on  appeal,  and  ready^  for  the 

motion  to  strike  out,  or  by  some  other  appro-  second  trial,  comes  too  late:  Silvarery.  Han' 

priate  proceeding:  JSagely  v.  Hagely,  68  CaL  sen,   77   Cal.    579.     Where   a  rule  of  court 

348.  provided  that  notice  be  given  of  all  motions 

not  ex  parte,  it  is  error  to  strike  out  an  an- 

446.    Subscription  to  complaint:  See  swer  as  sham  and  irrelevant  without  notioe  te 
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the  defendant:  Arata  v.  T.  G,  ds  8.  M.  Co.,  65  to  explanatory  eections  is  unnecessary:  Webber 
CaL  340.  If  an  averment  of  a  material  fact  is  v.  Clarke,  74  Id.  11.  Thus  in  an  action  to  re- 
insufficient,  the  remedy  is  by  demurrer,  and  cover  the  possession  of  land,  a  plea  of  the 
not  by  motion  to  strike  out:  Stoain  v.  Bur-  statute  of  limitations  in  the  form  prescribed 
neile,  76  Id.  299.  by  the  Code  of  Civil  Procedure,  ana  referring 

Appeal  from  motion  to  strike  out:   See  to  section  318  as  a  bar  to  the  action,  is  suffi- 

Stoain  v.  Bumeiie,  7C  Cal.  299.  cient,  and  entitles  the  defendant  to  give  in 

evidence  every  essential  fact  tending  to  es- 

454.     Bill   of  paxticulaTS — Copy  of  tabUsh  the  defense  of  the  statute:  Hagely  y. 

original  account  need  not  be  fumiuiied:  Hagely,  68  Id.  348. 

See  Kelly  v.  Murphy ,  70  Cal.  560;  Wise  v.  Amendments.  —  An  action  as  originally 
ffogan,  77  Id.  184.  In  an  action  on  an  ac*  brought  was  founded  upon  an  alleged  written 
count  stated,  the  defendant  is  not  entitled,  promise  by  the  defendant  to  pay  to  the  plain- 
under  this  section,  to  be  furnished  by  the  tiff  a  debt  due  him  from  a  third  person.  At 
plaintiff  with  a  copy  of  the  original  accounts  the  trial  the  plaintiff  was  permitted  to  amend 
upon  which  the  stated  account  is  based:  AttzC'  his  complaint  by  adding  a  verbal  promise  by 
rais  V.  Naglee,  14t  Id.  60.  But  conceding  that  the  defendant  to  pay  the  debt.  It  was  held 
the  defendant  in  such  an  action  is  entitled  to  that  the  defendant  was  entitled  to  amend  his 
be  furnished  with  a  copy  of  the  original  ac-  answer  by  pleading  the  statute  of  limitations 
counts,  the  failure  of  the  plaintiff  to  furnish  it  to  the  entire  cause  of  action,  and  that  his  ap- 
is without  prejudice  to  the  defendant,  if  he  plication  to  do  so  was  not  addressed  to  the 
was  already  in  possession  of  the  original  ac-  discretion  of  the  court:  Morton  ▼.  BarMng,  68 
counts  rendered  him  by  the  plaintiff  and  on  CaL  306. 
notice  of  the  latter  produced  them  in  court:  Id.  Beanurrer  —  Objection  how  taken.  ^ 

Ordinance.  —  An  averment  that  an  t)rdi-  Where  it  clearly  appears  upon  the  face  of  the 

nance  "was  duly  passed  and  adopted'*  is  a  complaint  that  the  cause  of  action  is  barred  by 

sufficient  statement  that  everything  necessary  the  statute  of  limitations,  the  objection  may  lie 

to  be  done  by  the  city  council  to  give  it  legal  taken  by  demurrer;  otherwise  it  must  be  taken 

effect  had  been  done  under  this  section:  CUy  by  answer:  Cameron  v.  CUy  and  County  qfSan 

qf  Los  Angeles  v.  Waldron^  65  Cal.  283.  Francisco,  68  Cal.  390;  Wise  v.  WdUams,  72  Id. 

Probate  of  wilL — ^An  Averment  in  a  plead-  544;  Wise  v.  Hogan,  77  CaL  184.    In  an  action 

ing  that  a  will  was  ''probated  by  the  superior  for  an  accounting,  the  defense  of  the  staleness 

court,"  is  equivalent  to  an  averment  that'  the  of  the  claim  of  the  plaintiff  may  be  taken  ad- 

wiU  was  admitted  to  probate  by  thejudgment  vantage  of  by  a  demurrer  to  the  complaint^  on 

of  the  superior  court:  RiddeU  v.  jfarrell,  71  the  ground  that  it  does  not  state  tacts  suf- 

CaL  254.  ficient  to  constitute  a  cause  of  action:  Bell  v. 

Hudson,  73  Cal.  285. 

457.  Performance  of  conditions  pre- 
cedent.— Under  this  section,  it  is  sufficient,  460.  Libel  and  slander:  BeeBhodesv. 
in  pleading  the  performance  of  conditions  pre-  Naglee,-  66  Cal.  677;  Stem  v.  LoewenUial,  77 
cedent  required  by  the  policy  to  bo  performed  Id.  340.  Where'  several  persons  have  been 
by  the  insurer,  to  allege  that  all  the  conditions  injured  by  the  same  libel,  each  has  a  separate 
of  the  policy  have  been  duly  performed  by  him:  cause  of  action,  and  must  sue  alone.  Proof 
Blasingame  v.  Home  Ins,  Co,,  75  Cal.  633.  that  the  libel  included  others  than  the  plaintiff 

is  not  a  variance:  BobineU  v.  McDonald,  65  Id. 

458.  Befense  of  statute  of  limitations  611. 
most  be  taken  advantage  of  -—  The  de- 
fense of  the  statute  of  limitations  is  a  personial  464.  Supplemental  answer. — A  sup- 
privilege,  and  must  be  taken  advantage  of  by  plemental  an:»wer,  although  presented  to  th^ 
demurrer  or  answer.  Otherwise  it  is  deemed  clerk  for  filing,  and  marked  as  filed,  does  not 
to  be  waived:  Kelley  v.  Kriess,  68  Cal.  210;  become  a  pleading,  so  as  to  constitute  piurt  of 
Reagan  v.  Ju8tiee*s  Cowri,  75  Id.  253;  Osmeant  the  judgment  roll,  until  an  order  permitting  it 
V.  McElrath,  68  Id.  466.  to  be  filed  has  been  obtained:  Wood  v.  Brush, 

Defense  o(  how  pleaded  generally.  —  72  CaL  224.    The  failure  of  the  defendant  to 

The  defense  of  the  statute  must  be  pleaded  appear  upon  the  hearing  of  his  motion  for 

either  by  alleging  the  facts  constitutmg  the  leave  to  file  a  supplemental  answer  will  be 

defense,  or  by  a  general  statement  that  the  considered  an  abandonment  of  the  motion: 

cause  of  action  is  barred  by  the  provisions  of  Id. 

the  particular  section  of  the  Code  of  Civil  Pro-  Supplemental  complaint.  —  In  an  action 
cedure  relied  upon,  giving  the  number  of  the  to  recover  damages  for  the  breach  of  a  war- 
section,  and  its  subdivision,  if  subdivided.  A  rant^  of  the  fitness  of  a  steam-engine  for  a 
general  allegation  that  the  cause  of  action  is  particular  purpose/  the  error,  if  any,  in  allow- 
arred  by  chapter  3,  title  2,  part  2,  of  the  mg  the  plaintiff  to  file  a  supplemental  com- 
code,  is  insufficient:  Manning  v.  Dallas,  73  CaL  plaint  claiming  further  damages  suffered  since 
420.  An  objection  that  the  avermeilts  of  the  the  commencement  of  the  action  will  not  be 
answer  are  insufficient  to  raise  the  affirmative  deemed  prejudicial  when  there  is  nothing  in 
defense  of  a  prescriptive  right  acquired  under  the  reconi  to  show  that  the  supplemental  com- 
the  statute  will  not  be  considered  on  appeal,  plaint  was  ever  served  or  answered,  or  that 
where  no  such  objection  was  made  in  the  lower  any  damages  claimed  by  it  were  allowed:  Me* 
coaut,  and  the  case  was  tried  upon  the  theory  Lennan  v.  Okmen,  75  CaL  558. 
that  the  answer  was  sufficient:  Alhambra  Ad- 

diHon  Water  Co.  v.  Richardson,  72  Id.  598.  The  469.      Imznaterial    variance,    gener- 

statute  of  limitations  may  be  pleaded  by  refer-  ally.  —  A  difference   as   to   the   amount  of 

ence  to  the   appropriate  section.     Reference  money  to  be  paid  does  not  constitute  a  legal 
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rarianoe:  PeasUp  v.  Sari,  66  CaL  525.     A  478.    IMflcretUm  as  to  amendmflat.  — 

▼arianoe  that  could  not  have  mialed  the  de-  An  application  to  amend  a  pleading  is  addreaed 

fendant  to  Mb  prejudice  will  be  disregarded:  tothesoonddiBcretionoftheooart^andnnleaBit 

Jf .  E.  Church  V.  Seiie,  74  Id.  297.    Where  it  clearly  appears  that  the  rights  of  the  adTerss 

is  all^;ed  in  the  complabit  that  goods  damaged  party  have  been  prejudiced  by  the  amendment^ 

by  water  through  tne  negligence  of  a  water  he  will  not  be  heard  to  complain  of  it:  Ckenqf 

company  were  in  the  builcUng  of  the  plainti£^  t.  O'Brien,  69  CaL  200;  and  the  refusal  to  allow 

proof  that  some  of  them  were  on  the  roof  of  a  defendant  to  file  an  amended  answer  setting 

the  building  is  not  a  material  Tariance:  BcbmeU  np  matters  which  could  be  proved  under  the 

V.  McDonald,  65  Id.  611.  averments  of  the  original  answer  is  not  erro- 

Allegation  of  time:  See  Thoma$  ▼.  Jame-  neons:  Bdffor  v.  Btevenmm,  70  Id.  286.  See 
son,  77  CaL  91.  In  an  action  to  enforce  aprom-  Southern  Paa^  R.  R.  Co,  v.  PureeU,  TJ  Id.  69; 
ise  alleged  to  have  been  made  by  the  defendant  Heilbron  t.  Angt  Rwer  S  F.  O,  Co,,  76  Id.  11. 
on  a  certain  day,  the  plaintiff  is  entitled  to  After  a  cause  had  been  at  issue  more  than  two 
recover  upon  proof  that  the  pronuse  was  made  years,  the  defendaniji  without  obtaining  leave 
at  any  time  before  the  commencement  of  the  of  the  court  and  without  notice  to  the  plain- 
action.  He  need  not  prove  tiiat  it  was  made  tiff,  filed  an  amended  answer,  a  copy  of  which 
on  or  about  the  time  aUeged  in  the  complaint:  was  served  upon  the  plaintiff's  attorneys,  who 
Bwen  V.  Bottwiek,  70  Id.  639.  made  no  protest  or  objection  until  arter  the 

AUegation   of   covwrture.  —  An  action  trial  had  conmienoed,  two  weeks  subsequent 

was  brouffht  to  recover  dunages  for  the  con-  to  tiie  aervice  and  filing  of  the  amended  an- 

versionoi  certain  personal  property  allied  to  swer,  when  they  moved  to  have  it  stricken 

belons;  to  the  estate  of  one  WiUiam  Weaiman.  from  the  files.    The  court  granted  the  motion. 

The  £fendant  was  sued  by  the  name  of  Idar-  and  the  defendant  thereupon  asked  leave  to 

garet  Murphy.      In  her  answer,  she  alleged  refile  the  amended  answer  on  a  proper  showing, 

"that  her  true  nam^o  is  Margaret  Murphy  which  the  court  refused.    It  was  held  that  the 

Wearman,"  that  she  owned  and  possessed  the  action  of  the  court  was  an  abuse  of  discretions 

property  in  controversy  in  her  own  separate  Lower  Kings  River  Water  Ditch  Co.  v.  Klnge 

right,  "and  controlled  the  same  as  her  sepa-  River  and  Fresno  Canal  Co.,  67  Id.  577. 

rate  property,  independent  of  her  husband,  Ohangingp    parttes.  —  Under   a  general 

the  saia  WiUiam  Wearman."     It  was  held  leave  to  amend,  the  .plaintiff  has  a  right  to 

that  these  allegations  did  not  aver  a  coverture  join  other  proper  parties  as  defendants  without 

of  the  defendant  and  Wearman,  and  that  evi-  special  permission  so  to  do:  Louvall  v.  CMdky, 

deuce  thereof  was  inadmissible:  KeUy  v.  Mur^  70  CaL  507.    Where  an  action  on  a  judgment 

phy,  70  Cal.  660.  against   several    joint   debtors   is   originally 

Action  was  brought  to  recover  fSor  commenced  against  one  of  them  alone,  a 
wrongfiil  conversion  of  certain  shares  of  subsequent  amendment  to  the  complaint,  by 
the  capital  stock  of  a  corporation.  The  com-  insertmg  the  names  of  the  other  judgment 
plaint  averred  generally  that  the  plaintiff  debtors  as  defendants,  does  not  change  the 
loaned  the  stock  to  the  defenc|juit,  and  that  he  nature  of  the  action  against  the  original  de- 
converted  it  to  his  own  use.  The  evidence  fendant,  nor  extend  the  running  ol  the  statute 
showed  that  the  stock  was  loaned  for  the  of  limitations  in  his  favor  untd  the  filing  of 
special  purpose  of  being  used  by  the  defendant  the  amendment:  Lewie  v.  Adame,  70  Id.  403. 
to  raise  money  to  pay  and  take  up  a  certain  So  also  where  the  action  was  originally  brought 
promissory  note  of  which  the  defendant  was  by  several  plaintiffs  against  the  defendant 
nuJcer  and  the  plaintiff  the  accommodation  in-  Walker  and  others,  to  restrain  Walker  from 
dorser,  and  that  the  defendant  did  not  use  it  interfering  with  certain  water  rights  owned  by 
for  that  purpose,  but  converted  it  to  his  own  the  plaintiff,  Ware,  the  defendants  other  than 
use.  The  answer  denied  that  the  plaintiff  was  Walker  being  joined  as  such  because  l^ey  re- 
the  owner  of  the  stock,  or  that  the  defendant  fused  to  become  plaintiff,  an  amended  com- 
had  borrowed  it,  and  averred  that  he  had  plaint,  in  which  Ware  alone  was  named  as 
bought  it  of  the  plaintiff.  It  was  held  that  the  plaintiff,  and  Walker  as  defendant,  does  not 
variance  between  the  evidence  and  the  allega-  chanse  the  nature  of  the  action:  Ware  v. 
tions  of  the  complaint  was  immaterial,  as  Walbsr,  70  Id.  591.  An  action  was  origioally 
under  the  pleadings  the  defendant  could  not  brought  by  the  plaintiffs,  describing  them- 
have  been  misled  to  his  prejudice:  Hitchcock  selves  as  late  partners,  against  the  defendant 
V.  McElrath,  72  CaL  565.  Sherman  alone,  unon  a  judgment  recovered 

Goods  injured  by  water.  —  Where  it  is  against  him  and  three  others  in  Nevada.     A 

alleged    that  the   goods  damaged  by  water  demurrer  to  the  complaint  being  sustained  be- 

throu|;h  the  negligence  of  a  water  company  cause  of  the  non-joinder  of  the  other  judgment 

were  m  the  building  of  the  plaintiff,  proof  that  debtors,  an  amended  complaint,  omitting  the 

some  of  them  were  on  the  roof  of  the  building  designation  of   themselves  as  late  partners, 

is  not  a  material  variance:  Ttk  Hon  v.  8.  V.  W,  and  making  all  the  judgment  debtors  parties, 

Co.,  C5  CaL  619.  is  proper:  Stewart  v.  Spaulding^  72  Id.  264. 

On  a  motion  to  vacate  a  judgment  obtained  by 

471.  See  Landis  v.  Morriaaey,  69  Cal.  default,  the  court  may  allow  plaintiff  to  amend 
83.  the  complaint  by  changing  the  name  of  the 

defendant,  and  enter  judgment  against  him 

472.  Amendment  as  of  course.  —Un-  in  the  right  name:  McDonald  v.  SioeU,  76  Id. 
der  this  section,   a  defendant,  after  filing  a  257. 

demurrer  to  the  complaint,  and  before  the  Striking^  out  names  of  defendants.  — 

trial  of  the  issues  of  law  thereon,  has  a  right  The  amendment  of  a  complaint  by  striking 

as  of  course  to  file  an  amended   demurrer:  out  of  the  caption  the  name  of  certain  of  the 

Hedges  v.  Dam,  72  Cal.  520.  defendants  who  were  not  proper  parties  with- 
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out  filing  an  amended  complaint,  while  not  Amendment  at  triaL — It  is  within  the 
eommencbkble  as  a  method  of  amending,  is  discretion  of  the  trial  court  to  permit  the  plead- 
without  prejudice  to  other  defendants  who  are  ings  to  be  amended  during  the  trial,  when 
properly  parties:  Doom  v.  HougJUon,  75  CaL  necessary  for  the  purposes  of  justice:  WcUahv. 
360.  McKeen,  75  Cal.  519.     And,  pending  the  trial 

Changing^  nature  of  action.  —  Where  a  of  an  action,  the  court  has  power,  upon  such 
complaint  praying  for  legal  relief  states  a  cause  terms  as  may  be  just,  to  permit  a  second 
of  action  entitling  the  plaintiff  to  equitable  amended  complaint  to  be  filed,  which  embodies 
relief,  the  court  may,  on  the  trial,  permit  the  substantially  the  same  allegations  as  the  origi- 
prayer  to  be  amended,  so  as  to  ask  for  the  ap«  nal  complaint:  Riverside  L,  A  L  Co.  v.  Jensen, 
propriate  equitable  relief:  Walsh  v.  McKeen,  75  73  Id.  550.  In  an  action  to  foreclose  a  street 
Cal.  519.  In  an  action  of  ejectment  to  recover  assessment,  the  court  may,  on  the  trial,  permit 
a  quarter-section  of  land  described  as  being  in  the  complaint  to  be  amended  by  omitting  the 
"range  19  east,"  an  amendment  to  the  com*  names  of  certain  defendants  who  are  shown  by 
plaint  describing  the  land  as  *' range  20  east "  is  the  evidence  to  have  no  interest  in  the  prop- 
not  the  substitution  of  a  new  cause  of  action,  erty  against  which  the  lien  is  sought  to  be 
and  may  properly  be  allowed:  Hetlhron  v.  Heiu'  foreclosed:  Doane  v.  Houghton^  75  Id.  360. 
&n,  72  Id.  376.  See  Lowoall  v.  Oridley,  70  Id.  Objection  to  amendments. —  Allegations 
607.  in  an  answer  to  an  amended  complaint,  that 

Amendment  of  return  of  summonB.  —  the  latter  changes  the  form  of  the  action,  are 
Where  a  justice's  court  has  in  fact  obtained  properlystricken  nut  as  irrelevant  and  redun- 
jurisdiction  of  a  defendant  by  a  regular  service  dant.  The  objection  should  be  taken  to  the 
of  a  copy  of  the  complaint  and  summons  upon  filing  of  the  amendment  or  by  motion  to  strike 
him,  but  the  return  of  the  officer  making  the  it  from  the  files:  Wheeler  v.  West^  decided  De- 
service  fails  to  show  that  a  copy  of  the  com-  cember  31,  1888. 

plaint  was  served,  the  court  has  power,  after  a  Void  judgment  —When  mav  be  set 
judjgment  by  default  has  been  rendered,  under  aside.  —  A  judgment  which  is  void  upon  its 
which  an  execution  sale  of  the  defendant's  face,  and  which  requires  only  an  inspection  of 
property  has  been  had,  to  permit  the  return  to  the  judgment  roU  to  show  its  invalidity,  may 
be  amended  so  as  to  accord  with  the  facts;  and  be  set  aside  by  the  court  rendering  it  at  any 
this  may  be  done  as  against  a  grantee  of  the  time  after  its  entr^.  In  such  a  case,  the  pro- 
judgment  debtor  under  a  quitclium  deed  made  visions  of  this  section  Limiting  the  time  within 
after  the  execution  sale:  Allison  v.  ThomaSf  72  which  to  move  to  set  aside  judgments  in  cer- 
CaL  562.  tain  cases  does  not  apply:  People  v.  Chreene,  74 

Pendency  of  prior  action.  —Permitting  Cal.  400;  see  Baker  v.  Riordan,  65  Id.  368;  Cak 

the  defendsuit,  at  the  close  of  the  trial,  to  BeH  Sugar  Co.  v.  Porter,  68  Id.  370. 

amend  his  answer  by  setting  up  the  pendency  Default,  discretion  as  to  setting  aside, 

of  another  action  involving  the  same  cause  of  — It  is  a  matter  of  legal  discretion  to  grant  or 

action,  is  not  an  abuse  of  discretion  under  the  refuse  a  motion  to  open  a  default,  and  in  the 

circumstances  of  the  case:  Coubrough  v.  Adaans^  absence  of  an  abuse  of  such  discretion,  the  ac- 

70  Cal.  374.  tion  of  the  court  will  not  be  reversed:  Dough- 

Pending  motion  for  nonsuit,  it  is  within  erty  v.  Nevada  Bank  qf  San  Franaseo,  68  C^ 

the  discretion  of 'the  court  to  permit  the  plain-  275;  and  a  default  inadvertently  permitted  by 

tiff  to  amend  his  complaint  so  as  to  conform  to  a  party  having  a  substantial  defense  presents 

the  evidence:  Kamm  v.  Bank  qf  California^  74  a  case  in  which  great  latitude  should  be  ex- 

Cal.  191.  tended  to  the  discretion  of  the  court  by  which 

Pleadings  cannot  be  amended  pending  the  default  was  set  aside:  Hitchoock  v. McElrath, 
appeal  — Pending  an  appeal,  the  tnal  court  69  Id.  634.  To  set  aside  a  judgment  by  de- 
has  no  jurisdiction  to  allow  an  amendment  to  fault  on  motion  and  affidavit,  showing  that 
any  pleading:  Kirby  v.  Superior  Court,  68  CaL  defendant's  attorney  had  suddenly  died,  and 
604.  But  a  clerical  error  in  the  entry  of  a  that  the  defendant  himself  had  no  knowledge 
judgment,  where  it  is  shown  by  the  record,  of  the  case,  is  not  an  abuse  of  the  court's  dis- 
may be  corrected,  on  motion,  at  any  time,  so  cretion:  Boyle  v.  SolsUin,  decided  March  1, 
as  to  make  the  entry  correspond  with  the  judg-  1888. 

ment  rendered;  and  this  may  be  done,  even  Default  entered  through  inadvertence 

after  an  appeaJ  and  affirmance  of  the  judg-  of  derks:  See  Hog^s  Back  Cons.  if.  Co.  v.  New 

ment:  Dreyfuss  v.  Tompkins,  67  Id.  339.    After  Basil  Cons.  O.  M.  Co.,  65  Cal.  22.    The  court 

the  affirmance  on  appeal  of  a  judgment  in  favor  mav  at  any  time  set  aside  a  judgment  by  de- 

of  the  defendant,  entered  on  sustaining  a  de-  fault  entered  by  the  clerk,  when  it  appears 

murrer  to  the  complaint,  and  the refusalof  the  upon  the  face  of  the  judgment  roll  that  the 

plaintiff  to  amend,  the  superior  court  cannot  clerk  had  no  power  to  enter  it.     In  such  a 

vacate  the  judgment,  and  permit  the  plaintiff  case,  this  section,  limiting  the  time  within 

to  amend,   and  thereupon  proceed  with  the  which  a  motion  to  set  aside  a  judgment  can 

trial  of  the  case.    If  the  court  threatens  so  to  be  made  to  six  months  after  its  entry,  has 

do,  it  may  be  restrained  by  a  writ  of  prohibi-  no    application:    Wharton  v.  Harlan,  68  Id. 

tion,  notwithstanding  the  order  allowiog  an  422. 

amendment  would  be  appealable.    In  such  a  Judgment  before  expiration  of  time 

case,  the  remedy  by  appeal  is  not  speedy:  for  answering. — A  judgment  entered  agaiust 

Kirby  v.  Superior  Court,  68  Id.  604.     A  mo-  a  defendant  by  default,  before  the  time  for 

tion  to  file  an  amended  answer,  which  would  answering  has  expired,  is  voidable:  Hamish  v. 

not  change  the  issues,  is  properly  overruled  Bramer,  71  Cal.  156.     Such  a  judgment  is  er- 

when  made  on  the  eve  of  the  trial  while  the  roneous  merely,  and  can  be  attacked  only  upon 

I'nry  is  in  attendance:  Shadbume  v.  Daly,  76  motion  or  by  appeal,  and  by  the  party  ag- 

d.  355.  grieved:  In  re  Newman,  75  Id.  213. 
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Setting  aside  de&Qlt  —  Ateence  of  at-       482.    UndartaJdng  for  anest,  action 

tomey.  —  It  U  not  an  abuse  of  discretion  for  on.  —  A  defendant  in  an  action  commenced  in 

a  trial  coart  to  det  aside  a  judgment  by  default  a  justice's  court,  who  has  been  arrested  and 

rendered  in  the  absence  of  the  plaintiff  and  his  subsequently  discharged  by  the  justice,  cannot 

attorney,  when  the  latter  resided  at  a  consid-  maintain  an  action  on  the  undertaking  girea 

arable  distance  from  the  place  of  trial,  and  had  to  procure  his  arrest,  while  an  i^peal  b^  the 

reason  to  believe  that  the  case  would  not  be  plaintiff  to  the  snperiw  court  from,  the  jndg- 

tried  at  the  time  it  was  taken  up:  Camerrm  v.  ment  of   the   justice  remains>  nndetenninea: 

Carroll,  G7.Cal.  509.     See  Dangkaty  t.  Nevada  Stedkkam  ▼.  Borabaek,  67  CaL  29. 
Bank,  08  Id.  275. 


Bettinff  aside  default  pending  motion  609.    Pleading:  See  Flemagv.  WdU, 65 

to  dismus  the  action:    See  McDmaid  t.  CaL  336;  Lam^din  y.  Tkompmn^  76  Id.  287. 

Sweet,  70  CaL  257.  Demand:  See  CVt/t.  PhOB^  73  CaL  185. 

Ejectment  against  Tndians — IMbults  In  an  action  to  recoyer  poasession  of  personal 
of  defendants. — An  action  was  brought  to  property,  a  denial  in  the  answer  taat  the 
recover  the  possession  of  certain  land.  The  plaintiff  is  the  owner,  and  the  further  aU^a- 
defendants,  against  whom  defaults  were  taken,  tion  that  the  defendant  "  has  not  sufficient  in- 
were  Mission  Indians,  and  by  themselves  and  formation  or  belief  to  enable  him  to  answer" 
their  ancestors  had  occupied  the  land  for  the  all^fi^ation  of  plaintiff  that  he  is  entitled  to 
many  years  before  the  commencement  of  the  the  poesession  of  the  property,  "and  on  that 
action.  They  were  veiy  ignorant  and  helpless,  ground  he  denies  the  same,  is  sufficient  to 
totallyunacquainted  with  judicial  proceedings,  put  in  issue  the  ownership  and  right  of  pos- 
and  with  few  exceptions  incapable  of  speaking  session  of  plaintiff:  Cmmimgham  v.  SHimer,  65 
the  English  language.  It  was  held  that  a  mo-  Id.  385.  la  an  action  for  the  claim  and  deUv- 
tion  to  vacate  the  defaults  was  properly  granted:  ery  of  a  stated  number  of  hogs,  of  which  the 
Bgrne  v.  Alas,  68  CaL  479.  in  such  a  case,  aggregate  value  only  is  alle^d  in  the  com- 
the  affidavit  of  merits  used  on  the  motion  plain^afindin|^  that  each  hog  was  of  the  value 
may  be  made  by  the  counsel  of  the  defend-  of  four  dollara  u  proper,  and  will  be  held  sup- 
ants  r  Id.  ported  by  the  evidence  when  the  only  evidence 

I>efiEralt  may  be  collaterally  attacked,  of  their  value  is  that  they  were  worth  four  at 

when.  —  A   judgment  by  default^   rendered  ^ve  dollars  a  head:  Bladt  v.  Black,  74  Id.  fi2D. 

after  an  attempted  service  of  summons  by  pub-  In  such  an  action,  where  a  judgment  is  zen- 

lication,  is  void,  and  may  be  collaterally  at-  deredinfavor  of  the  plaintiff  for  the  return  of 

tacked,   when  the   affidavits  of   service    are  the  number  of  hogji  sued  for,  or  for  their  value 

insufficient  to  authorize  the  entry  of  the  judg-  at  four  dollars  a  head  in  case  a  delivery  coold 

meiit:   I/i/de  v.  Bedding,  74  CaL  493.  not  be  had,  and  the  sheriff  returns  audi  part 

Motion  to  set  aidde  defiEralt,  when  mnst  only  of  the  hoes  as  he  is  able  to  find,  an  execn- 
be  made:  See  PeopU  v.  Oreene,  74  CaL  400.  tion  for  thevuueof  the  hogs  not  returned  may 
Undur  this  section,  a  motion  to  set  aside  the  be  enforced  against  the  defendant:  Id.  It  was 
default  of  a  defendant  who  has  been  served  alleged  in  the  answer  that  in  a  certain  action 
with  summons  and  has  not  answered,  on  the  which  the  defendant  at  one  time  brought 
ground  of  surprise,  must  be  made  within  six  against  the  plaintiff  to  recover  the  same  prop- 
mouths  after  the  default  was  entered:  Wharton  erty  in  controversy,  judgment  of  nonsuit  was 
V.  //arlan,  68  Id.  422.  entered  aeainst  the  defendant  in  the  present 

Judgment  by  defknlt  against  plain-  action,  and  it  was  further  alleged  ttu,t  tiie 

tilT  for  failure  to  amend  his  complaint  after  plaintiff,  at  a  time  anterior  to  the  commenoe- 

obtaiuing  leave  to  do  so  will  be  reversed  on  ment  of  this  action,  instituted  a  suit  against 

appeal,  where  the  complaint  states  a  cause  of  one  WeUs  to  recover  the  same  property,  and 

action:  Swain  v.  BumetU,  76  Cal.  299.  obtained    a   judgment  on  the  pleadings  for 

its  recovery,  with  damages  and  costs.    These 

474.  Suing  defendant  by  fictitioas  allegations  were,  on  motion,  stricken  out^ 
name:  See  Irving  v.  Carpentkr,  70  CaL  23.  and  it  was  held  that  tiie  matters  so  alleged 
Whe.-o  a  person  is  not  named  as  a  party  to  the  did  not  constitute  a  defense,  and  were  prop- 
act:o:i,  or  Berved  with  sammons,  but  files  an  erly  stricken  out:  Fleming  v.  Bowleg,  65  Id. 
anoWvT  which  recites  that  he  was  sued  under  492.  As  to  when  an  amendment  is  improper, 
a  certain  fictitious  name,  to  which  uo  objection  see  Howell  v.  Foster,  65  Id.  169. 

is  I .  lailo,  and  the  case  is  tried  and  judgment  E  x  e  m  p  t  ions — Supplemental   com- 

rendercil  against  him,   he  is  bouncf  by  such  plaint  —  XSvidenco:   See  Burke  v.  Koch,  75 

juti^  .lunt.    The  non-insertion  of  his  true  name  Cal.   356.     In  an  action  of   claim    and    de- 

by  aiiieudment  to  the  complaint  does  not  ren-  livery    of    personal    property,    the    books  of 

dcr  tlrj  judgment  void  on  a  collateral  attack:  of  account  of  a  third  person,  not  a  party  to 

Johtifton  V.  Saa  Frandsco  Savings  Union,  75  Id.  the  suit,  are  inadmissible  to  prove  the  owner- 

llii.  ship  of  the  property:   Wairous  v.  Cunningham, 

65  Id.  410.     In  an  action  for  the  claim  and 

475.  Error  in  overruling  demurrer  to  delivery  of  two  horses  which  had  been  taken 
a  co.nplaint  on  tho  ground  of  a  misjoinder  by  the  defendant,  as  sheriff,  under  certain 
of  cau  ij:s  of  action  will  not  warrant  a  reversal,  writs  of  attachment  against  the  plaintiff^  the 
wlicii  tlic  sabstantial  rights  of  the  parties  are  complaint  alleged  that  at  the  time  of  the  tak- 
n(«t  afTccted  thereby:  lieynolds  v.  Lincoln,  71  ing,  the  plaintiff  was  a  peddler  and  huckster, 
C..L  18o;  see  Gas-'K'n  v.  Bower,  72  Id.  555;  RoW'  and  that  the  horses,  being  used  by  him  in  his 
land  V.  Madden,  72  Id.  20.  business,  were  exempt  from  attachment.     On 

the  trial,  the  defendant  offered  in  evidence  an 

476.  See  Chamberlin  v.  Del  Norte  Co,,  11  entry  in  a  directory  which  described  the  plain- 
Cal.  150.  tiff  as  a  publisher  of  hand-books  and  county 
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directories.    The  plaintiff  admitted  that  a  por-  237;  see  Hogue  v.  Fanning,  73  Id.  64.    It  is 

tion  of  his  time  was  employed  as  sach  pab*  error  for  the  court  to  allow  more  damages 

Usher.    It  was  held  that  the  evidence  was  than  are  prayed  for  in  the  petition:  Burhe  v. 

without  prejudice,  as  the  entry  did  not  nega-  Koch,  75  Id.  356. 

tive  the  fact  that  a  portion  of  his  time  was 

occupied  in  the  business  of  a  huckster  or  ped-  635.     Service.  —  An  injunction  may  be 


dler:  Paulson  v.  Nunan,  72  Id.  243.     In  such  served  by  any  person  authorized  to  serve  a 

an  action,  it  is  not  error  to  refuse  to  allow  the  summons.    Subdivision  8  of  section  4176  of 

plaintiff  to  file  a  supplemental  comj^laint  set-  the  Political  Code,  which  provides  that  **  the 

ting  up  that  the  ludigment  obtained  in  the  ac-  sheriff  must  serve  all  process  and  notices  in 

tion  in  which  the  attachments  were  issued  the  manner  prescribed  uy  law,"  does  not  give 

was  barred  by  the  statute  of  limitations,  not  to  or  impose  upon  the  sheriff  exclusively  the 

at  the  time  of  the  taking  b^  the  sheriff,  but  at  duty  of  serving  all  process  and  notices,  but  re- 

the  time  of  the  proposea  filing  of  the  amended  quires  of  him  to  serve  such  as  are  placed  in 

pleading,  many  years  after  the  taking,  and  his  hands,  which  the  law  commands  him  to 

after  the  sheriff  had  gone  out  of  office:  Id.  serve  when  addressed  or  handed  to  him:  Oolden 

In  replevin  for  hf  /  sold  by  a  mortea^or  to  the  Oate  C.  H.  M.  Co,  v.  Svperior  Court,  65  CaL 

mortgagee,  and  by  the  latter  to  j^aintiff,  and  187.    Where  the  evidence  is  conflicting,  and 

on  which  the  defendant  had  levied  as  the  there  is  evidence  tending  to  prove  the  fact  on 

property  of  the  mortgagor,  the  mortgage  and  which  the  jurisdiction  depends,  the  determina- 

note   are   admissible   evidence  to  wow   the  tion  of  the  lower  court  will  not  be  questioned, 

consideration  for  the  sale  by  the  mortgagor:  without  deciding  that  the  court  will  review 

Bymea  v.  Hatch,  77  Id.  241.  the  evidence  as  to  the  service  of  an  injunction 

Judgment  —  Verdict  —  Findings:   See  when  the  jurisdiction  of  the  'court  to  which  the 

WJueler  v.  Kawabaum,  76  Cal.  90.    In  this  writ  issues  depends  upon  such  evidence:  Id. 
action,  the    judgment,  if    in    favor    of   the 

plaintiff,  must  be  in  the  alternative  form  re-       626.    Unlawful  diversion. — Aripariaa 

quired  by  section  667  of  the  Code  of  Civil  proprietor  is  entitled  to  an  injunction  to  restrain 

Procedure,  although  the  property  had  been  the  threatened  unlawful  diversion  of  the  waters 

delivered  to  him:  Bridiman  v.  liosa,  67  Id.  of  a  stream  flowing  through  his  land,  without 

601;   Stewart  v.   Taylor,  68  Id.  5;  Burhe  y.  first  establishing  his  right  at  law  by  recover- 

Kodi,  75  Id.  356;  but  in  an  action  of  claim  ing  a  judgment  in  damages:  Lux  v.  Hoggin, 

and  delivery  of  several  articles  of  personal  69  Cal.  255.    And  the  jurisdiction  of  a  court 

property,  a  portion  of  which  has  been  dis-  in  granting  a  preliminary  injunction  against 

posed  of  by  &e  defendant  so  that  a  return  of  the  diversion  of  the  watc^  of  a  stream  is  not 

all  cannot  be  had,  it  is  not  necessary,  in  sup-  exceeded  when  the  order  directs  the  removal 

port  of  a  judgment  for  the  plaintiff  that  the  of  tiie  meanS  by  which  the  diversion  is  made; 

court  should  find  the  character  or  value  of  and  the  refusal  to  comply  with  such  an  order 

the  articles  which  can  be  returned,  or  that  subjects  the  defendant  to  punishment  for  con- 

the  judgment  should  be  entered  in  the  alter-  tempt:  Johnaon  v.  Superior  Court,  65  Id.  567. 

native.    In  such  a  case,  a  judgment  for  the  Wheredifferent  persons  separately  appropriate 

value  of  the  entire  property  is  proper:  Burhe  the  waters  of  a  stream,  and  are  severally  using 

V.  Koch,  75  Id.  356.    In  an  action  against  de-  the  same  under  certain  regulations  as  to  the 

fendants  who  are  sued  jointly,  a  joint  juds-  time  and  manner  of  such  use,  they  are  tenants 

ment  in  their  favor  is  not  erroneous,  althousn  in  common,  and  each  of  them  may  maintain 

each  of  the  defendants  answered  separately:  an  action  to  enjoin  a  trespasser  from  diverting 

Myers  v.  Moulton,  71  Id.  498.     In  such  an  ao-  any  portion  of  the  water  thus  appropriated: 

tion,  where  the  property  sued  for  is  deliv-  Lyde  Creek  W.  Co,  v.  Perdew^  65  Id.  447. 
ered  to  the  plaintiff  at  the  commencement  of       ICning  debris,  restraining  dumping  of: 

the  action,  the  judgment,  if  in  favor  of  the  de-  See  ffol^ba  v.  Amador  d:  Sac,  B,  B,  Co,,  66  CaL 

fendants,   may  provide  for  a  return  of  the  161. 

property,  or  the  value  thereof  in  case  a  return       Preliminary  injunction  —  Cessation  of 

cannot  be  had:  Id.    When  the  answer  denies  restoaining  order.  —  In  an  action  for  an 

all  the  material  averments  of  the  complaint,  a  injunction,  the  force  of  a  restraining  order 

verdict  for  the  defendant  for  one  hall  of  the  previously  issued  ceases  upon  the  granting  of 

Sroperty,  which  is  silent  as  to  the  other  hfdf,  an  injunction  pendente  Ute:  Coften  v.  Gray,  70 

oes  not  respond  to  the  issues*  and  is  a  nul-  Cal.  85. 
lity,  and  anv  judgment  entered  thereon  should       Trespass:  See  Hunt  v.  Steese,  75  CaL  620; 

be  set    aside:  Muller  v.  JeweU,   66  Id.   216.  Mechanics*  Foundry  v.  ByaU,  75  Id.  601. 
Where  such  an  action  is  tried  by  a  jury,  a       Conditional  decree:   See  People  v.  QM 

verdict  which  fails  to  find  the  value  of  the  Bun  Ditch  &  M,  Co.,  66  Cal.  155. 
property  is  insufficient,  and  cannot  be  cor-        Costs.  —  In  an  injunction  suit,  where  a  per- 

rected  by  reference  to  a  note  of  the  phono-  petual  injunction  is  awarded,  the  allowance  of 

^phic  reporter  in  his  report  of  the  proceed-  costs  to  the  plaintiff  is  within  the  discretion 

mgs  on  the  trial:  Stewart  v.  Taylor,  w  Id.  5;  of  the  court:  Davidson  v.  Devme,  70  Cal.  519. 
but  a  defendant  who  recovers  a  judgment  in 

an  action  of  replevin,  where  the  property  has        527.   Supreme  court  will  not  grant  an  or- 

been  delivered  to  the  plaintiff,  is  entitled  to  der  restraining  the  prosecution  of  enaction  on  a 

a  judgment  for  a  return  of  all  the  property,  bond  given  on  the  issuing  of  a  restraining  or- 

and  if  it  cannot  be  returned,  then  to  a  judg-  der  pending  an  appeal  by  the  obligor  from  the 

ment  for  the  value  of  the  whole.     It  is  not  action  of  the  court  in  vacating  his  restraining 

necessary  to  the  validity  of  the  judgment  that  order  and  denying  his  application  for  an  in- 

the  separate  value  of  each  article  sued  for  be  junction:    Adams  v.    Andross,  December  11* 

found  by  the  court:   Whetimore  v.  Bupe,  65  Id.  1888. 
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Pleading:  See  KeUey  v.  JSTnem,  68  Cal.  210;  Aoquiescenoe  which  will  ter  oomplain- 

Bumkam  v.  H,  F,  Fuse  MJg.  Co.^  76  Cal.  24,  26.  ant  from  the  exercise   in  his  favor  of  the 

A  complaint  alleging  that  irreparable  damage  discretionary  jurisdiction  of  a  coort  of  equity, 

is  threatened,  in  that  a  part  of  a  wharf  which  in  a  suit  for  an  injunction,  must  be  such  as 

is  real  estate  is  about  to  be  wrongfully  taken  proves  his  assent  to  the  acts  of  the  defendant, 

away,  need  not  allege  the  insolvency  of  the  and  to  the  injuries  to  himself   which  have 

defendant:  Crescent  City  W.  ds  L.  Co.  v.  Sim]^  flowed,  or  can  reasonably  be  anticipated  to 

6on,  October  26, 1888.     In  an  action  to  restram  flow,  &om  those  acts:  Lta  ▼.  Hoggin,  69  CaL 

the  diversion  of  water  from  a  stream,  the  com-  255. 

plaint  alleged  that  the  plaintiff  was  the  owner  Writ  of  review.  —  As  an  appeal  lies  from 

and  in  possession  of  a  certain  ditch  eonnected  an  order  grantinff  an  injunction,  such  an  order, 

with  the  stream,  and  that  he  had  a  right  to  made  without  due  notice  of  the  application 

appropriate  for  nse  and  distribution  so  much  therefor,  cannot  be  annulled  in  a  proceeding 

of  the  water  of  the  stream  as  the  ditch  had  for  a  writ  of  review:  Golden  OcUe  C  H.  M,  Co. 

capacity  to  carry.    It  was  held  that  an  aUega-  v.  Superior  Courts  65  Cal.  187. 
tion  to  the  effect  that  the  plaintiff  was  in  a 

position  to  use  or  distribute  the  water  was  528.  Anawers. — In  a  suit  for  an  in- 
unnecessary:  Moore  y.  Clear  Lake  Water  Worhsy  junction,  an  allegation  in  the  answer  of  dam- 
68  Id.  146.  In  such  an  action,  where  the  age  by  the  preliminary  injunction  is  immaterial, 
plaintiff  complains  of  a  continuous  wrongful  and  snould  be  stricken  out:  WJueler  v.  West, 
act  and  consequent  infringement  of  his  rights,  December  31,  1888.  The  same  is  true  of  an 
an  injunction  will  be  granted,  although  were  alleffation  of  one  defendant  that  another  de- 
is  no  allegation  or  pnxn  of  actual  damage:  Id.  fencUint  worked  in  the  mine  as  his  employee: 

Acquiescence  dr  delay:  See  Lux  v.  ffag-  Id. 
gin,  69  Cal.  255. 

630.   Cavse  to  he  shown  why  injunction  shotdd  not  be  granted. 

8bc.  530.  If  the  court  or  judge  deem  it  proper  that  the  defendant,  or  any 
of  several  defendants,  should  be  heard  before  granting  the  injunction,  an 
order  may  be  made  requiring  cause  to  be  shown,  at  a  specified  time  and 
place,  why  the  injunction  should  not  be  granted;  and  the  defendant  may,  in 
the  mean  time,  be  restrained.  In  all  actions  pending  or  which  may  be  here- 
after brought,  when  an  injunction  or  restraining  order  has  been  or  may  be 
granted  or  applied  for,  to  prevent  the  diversion,  pending  the  litigation,  of 
water  used  or  to  be  used  for  irrigation  or  domestic  purposes  only,  if  it  be 
made  to  appear  to  the  court  that  the  plaintiff  is  entitled  to  the  injunction, 
but  that  the.issuance  thereof  pending  the  litigation  will  entail  great  damage 
upon  the  defendant,  and  that  plaintiff  can  be  fully  compensated  for  such 
damages  as  he  may  suffer,  the  court  may  refdse  the  injunction  upon  the  de- 
fendant giving  a  bond,  such  as  is  provided  for  in  section  five  hundred  and 
thirty-two;  and  upon  the  trial  the  same  proceedings  shall  be  had,  and  with 
the  same  effect,  as  in  said  section  provided.  [Amendment  approved  March 
f^4}  1887;  Statutes  and  Amendments  1887^  240;  to  take  effect  immediately. "l 

Notes  or  Decisions  Afplicablb  to  Seotion  531. 

581.    Notice. — The  commiBsion  of  an  nn-  Service. — A  preliminary  injonction  against 

lawful  act  by  a  corporation  is  not  a  i>art  of  a  foreispi  corporation  maybe  served  by  leaving 

its  general  and  ordinary  business  within  the  with  the  agent  designated  to  receive  service  (n 

meaning  of  this  section,  and  a  temporary  in-  process  a  copy  of  the  writ,  showing  the  origi- 

junction  may  issue  to  restrain  such  acts,  when  nal  and  explaining  its  contents,  and  deliver- 

they  are  injurious  to  another,  without  notice  ing  to  him  a  copy  of  the  complaint:  Eureka 

to  the  corporation:  Hotibe  v.  Amador  A  8,  Canal  Lake  ds  T.  C,  Co.  v.  Superior  Court,  66  CSal.  311. 

Co.,  66  Cal.  161.  An  affidavit  of  service  of  an  injunction,  which 

Su8i>en8ioii  of  businese  of  corporation,  states  that  the  same  was  personally  served 

^  Where  the  general  and  ordinary  btisiness  of  upon  the  superintendent  ana  managing  agent 

a  corporation  is  '* buying  and  selling  mining  oi  the  corporation,  is  prima /acie  evidence  of  a 

claims  or  in  working  uiem,"  an  injunction  valid  service,  although  affiant  further  stated 

which  restrains  the  mining  operations  of  the  that  he  was  "  informed  and  believes  "  that  the 

corporation  in  a  particular  manner,  alleged  to  person  served  was  such  superintendent-  and 

be  to  the  injury  of  others,  does  not  suspend  managing  agent:  Golden  Gale  C.  U.  M.  Co.  v. 

the  general  and  ordinary  business  of  the  cor-  Superior  Court,  65  Id.  187.  When  the  officers 

poration  within  the  meaning  of  this  section:  and  agents  of  a  corporation  have  actual  notice 

Golden  Gate  C.  U.  M.  Co.  v.  Superior  Court,  65  of  an  injunction  against  the  corporation,  they 

Cal.  187.  are  bound  by  it,  althaugh  it  was  not  served: 
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Id.  Thus  an  injunction  enjoininff  a  corpora-  aeryice  of  the  injonction  "  upon  the  corpora- 
tion, its  officers,  agents,  and  employees,  and  tion,  although  the  agents  were  not  personally 
all  persons  acting  under  it,  from  continuing  or  served:  Morton  v.  Superior  Court,  68  Id.  496. 
mamtaining  a  dam,  is  binding  upon  all  persons  A  corporation  can  be  punished  for  contempt 
acting  as  agents  of  the  coiporation,  **  with  full  in  disobeying  an  injunction:  Golden  Cfate  O.  a. 
notice  and  knowledge  of  the   issuance  and  M.  Co.  v.  Superior  Court,  65  Id.  187. 

632.  Injunction^  how  modified  or  dissolved. 

Sec.  532.  If  an  injunctioa  be  granted  without  notice,  the  defendant,  at 
any  time  before  the  trial,  may  apply,  upon  reasonable  notice,  to  the  judge 
who  granted  the  injunction,  or  to  the  court  in  which  the  action  is  brought,  to 
dissolve  or  modify  the  same.  The  application  may  be  made  upon  the  com- 
plaint and  the  affidavit  on  which  the  injunction  was  granted,  or  upon  affi- 
davit on  the  part  of  the  defendant,  with  or  without  the  answer.  If  the 
application  be  made  upon  affidavits  on  the  part  of  the  defendant,  but  not 
otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits  or  other  evidence, 
in  addition  to  those  on  which  the  injunction  was  granted.  In  all  actions 
t>ending,  or  which  may  be  hereafter  brought,  when  an  injunction  or  restrain- 
ing order  has  been  or  may  be  granted  or  applied  for,  to  prevent  the  diversion, 
pending  the  litigation,  of  water  used  or  to  be  used  for  irrigation  or  domestic 
purposes  only,  if  it  be  made  to  appear  to  the  court  that  great  damage  will  be 
suffered  by  the  defendant  in  case  the  injunction  is  continued,  and  that  the 
plaintiff  can  be  fully  compensated  for  any  damages  he  may  suffer  by  reason 
of  the  continuance  of  the  acts  of  the  defendant  during  the  pendency  of  the 
litigation,  the  court,  in  its  discretion,  may  dissolve  or  modify  the  injunction, 
upon  the  defendant  giving  a  bond,  with  sureties  to  be  approved  by  the  judge, 
and  in  such  amount  as  may  be  fixed  by  the  court  or  judge,  conditioned  that 
the  defendant  will  pay  all  damages  which  the  plaintiff  may  suffer  by  reason 
of  the  continuance  during  the  litigation  of  the  acts  complained  of.  Upon  the 
trial  the  amount  of  such  damages  shall  be  ascertained,  and  in  case  judgment 
is  rendered  for  the  plaintiff,  the  amount  fixed  as  such  damages  shall  be  in- 
cluded in  the  judgment,  together  with  reasonable  attorneys'  fees.  Upon  a 
suit  brought  on  the  bond,  the  amount  of  damages  as  fixed  iu/ said  judgment 
shall  be  conclusive  upon  the  sureties.  [Amendment  approved  March  £4y  1887; 
Statutes  and  Amendments  1887 ^  2^0;  to  take  effect  on  and  after  its  passage.'\ 

Notes  or  Decisions  Applioablb  to  SBcnoNS  532-580,  ^ 

Application    for   dissolution — Notice  588.    Kodification. —A  court  that  grants 

when  necessary.  —  Under  this  section,  an  a  preliminary  injunctioa  may,  in  the  exercise  of 

injunction  granted  upon  an  ex  parte  applica-  its  judicial  discretion,  modify  the  injunction  at 

'tion  of  the  plaintiff  cannot  be  set  aside  upon  a  any  time  before  that  judgm^t:  Hobbs  v.  Amoh 

showing  made  by  the  defendant  that  since  the  dor  and  Sacramento  JR,  S,  Co.,  66  CaL  161. 
issuance  of  the  injunction  the  matter  com- 

plaineil  of  has  been  abated,  unless  a  notice  of  637.  Contract  express  or  implied.  — 
the  application  to  dissolve  the  injunction  is  The  liability  of  a  tenant  in  possession  to  the 
given  to  the  plaintiff:  Hefflon  v.  Bowers,  72  Cal.  purchaser  at  a  foreclosure  sale,  for  rents  or  use 
270.  A  complaint  and  affidavits  upon  which  and  occupation  from  the  day  of  sale  to  the  ex- 
the  injunction  was  granted  established  a  prima  piration  of  the  time  for  redemption,  is  a  statu- 
facie  case  for  its  issuance.  The  ex  parte  applica-  tory  liability,  and  exists  without  the  assent  of 
tion  for  its  dissolution  was  made  upon  afiida-  the  tenant;  it  is  not  a  liability  founded  on  a 
Tits  filed  on  behalf  of  the  defendant,  and  the  contract  express  or  implied,  within  the  mean- 
order  of  dissolution  recited  that  affidavits  ing  of  this  section,  authorizing  the  issuance  of 
were  used  at  the  hearing,  showing  that  the  an  attachment:  Walker  v.  McCueker,  65  Cal. 
nuisance  enjoined  had  been  abated.      On  an  360. 

appeal  from  the  order  of  dissolution,  it  was  held  Property  Of  non-resident.  —  Under  this 

that  a  certificate  of  the  clerk  or  judge  identi-  section,  a  writ  of  attachment  can  issue  only 

fying  the  affidavits  used  on  the  hearing  was  in  an  action  upon  a  contract  enress  or  im- 

not  necessary:  Id.  plied;  and  where  the  property  of  a  non-resi- 
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dent,  who  was  not  served  with  sninmons,  was  upon  it:  Schwartz  v.  Cowell,  71  CaL  306.    And 

attached,  in  an  action  founded  upon  his  fraud  an  attachment  purporting  to  have  been  levied 

and  collusion  with  plaintifiTs  debtor,  whereby  on  certain  land,  but  which  was  not  served  or 

the  latter's  property  was  put  out  of  the  reach  levied  as  re<^uired  by  law,  or  in  such  a  manner 

of  his  creditors,  the  attacnment  is  absolutely  as  to  constitute  a  lien  thereon,  is  not   aa 

void,  and  gives  the  court  no  jurisdiction  to  encumbrance  within  the  meaning  of  an  agree- 

render  even  a  judgment  m  rem  against  the  ment  to  sell  the  land  free  from  all  encum- 

property  attached:  Mudge  v.  Stdnhart,  Decern-  brances:  Oatea  v.  McLean,  70  Id.  40.    Under 

ber  29,  1888.  this  section,  the  levy  of  a  writ  of  attachment 

upon  real  property  may  be  made  by  posting 

538.  Af&daTitfor — Siifflcie]iC70f:  See  the  attachment  papers  in  a  conspicuous  place 
Simmon  v.  McCartliy,  January  29,  lo89.  An  on  the  land,  if  the  sheriff,  at  the  time  of  visit- 
affidavit  for  an  attachment  is  rendered  fatally  ing  the  land  for  the  purpose  of  making  the 
defective  by  an  alternative  statement  therein,  levy,  cannot  find  any  one  visibly  occupying 
to  the  effect  that  the  payment  of  the  con-  the  property:  Daiois  v.  BaJber,  72  Id.  494;  see 
tract  on  which  the  action  is  brought  has  not  Watt  v.  Wiight,  66  Id.  202. 
been  secured  by  any  mortgage  upon  real  or  Hetum  of  officer.  — The  regularity  of  the 
personal  property,  or,  if  originally  so  secured,  levj^  of  an  attachment  is  sufficiently  shown,  as 
that  such  security  has  become  vadueless  with-  against  a  collateral  attack,  by  the  return  of 
out  any  act  of  the  plaintiff:  Winters  v.  Pear-  the  attaching  officer  reciting  that  he  had  duly 
«09t,  72  Cal.  653.  ijid  on  a  motion  to  dis-  levied  the  same  upon  all  tne  right,  title,  and 
charge  a  writ  of  attachment  on  the  |;ronnd  interest  of  the  defendant  in  and  to  certain  de- 
that  it  was  improperly  or  irregularly  issued,  scribed  real  estate:  Andersonr,  Ooff,  72  CaL  65. 
the  affidavit  on  wnich  the  writ  was  issnea  The  return  of  the  sheriff  to  the  writ  of  at- 
oannot  be  amended:  Id.  The  regularity  of  an  tachment  iaquestion  recited  that  the  sheri£^  on 
affidavit  cannot  be  attacked  collaterally  by  one  a  specified  dav,  duly  levied  the  same  upon  the 
who  was  a  stranger  to  the  suit:  Scrivener  y,  land  thereinafter  described,  "  by  posting  a  copy 
Dietz,  68  Id.  1.  of  the  writ»  attached  to  a  notice,  notifying  tne 

Affidavit  of  agent:   See  Simpson  v.  Mc-  defendant  that  said  property  was  attached  on 

OarUiyf  January  29,  1889.  the  premises."    On  we  trial,  the  sheriff  testi- 
fied that  the  papers  were  posted  on  a  building 

540.  Undertaking.  —  An  undertaking  which  was  on  the  land,  it  was  held  that  the 
given  under  this  section,  after  reciting  the  is-  return  was  prima  fade  sufficient  to  support 
suing  of  the  attachment^  and  that  the  nn«  the  levy,  although  it  did  not  state  that  ^e 
dertaking  was  given  to  prevent  the  levy  of  papers  were  posted  in  a  conspicuous  place  on 
the  wriC  provided  that  if  the  plaintiff  in  the  land:  Daxis  v.  Baher,  72  Id,  494. 
the  attachment  suit  should  recover  judg- 
ment, the  sureties  would  pay  to  him  on  de-  552.  Uabflity  of  rareties. — An  action 
mand  the  amount  of  the  judgment,  etc.,  not  upon  an  nndertakmg  conditioned  to  pay  the 
exceeding  the  amount  named  in  the  under-  amount  of  any  judgment  that  shall  be  re- 
taking as  the  penalty.  The  plaintiff  recovered  covered  in  an  attachment  suit  will  be  sns- 
jndsment.  It  was  neld  that  the  sureties  were  tained,  although  judgment  was  rendered 
liable  to  the  plaintiff  upon  the  undertaking  for  against  only  one  of  several  defendants:  Jlfe- 
tiie  amount  of  the  judgment:  McCutcIieon  T.  CtUcheon  ▼.  Weston,  65  Cal.  37.  In  an  action 
Wesion,  66  CaL  37.  upon  an  undertaking  conditioned  for  the  pay- 
ment of  any  judgment  which  a  plaintiff  in  an 

549.    Attachment  lien.  — In  an  action  attachment  suit  shall  recover,  the  judgment  is 

to  foreclose  a  mortgage,  defendants  cUdming  sufficiently  pleaded  by  an  averment  that  it  was 

under  an  attachment  lien  accruing  after  the  recovered,  entered,  and  docketed:  Id. 
mortgage  was  given  are  entitled  to  prove  the 

existence  of  their  lien,  and  to  show  that,  in  558.    See  Loveland  v.  AUford  (7.  Q.  M,  (7a» 

consec^uence  of  certain  acts  of  the  plaintiff,  set  76  CaL  662. 
forth  m  their  answer,  it  is  superior  to  the  lien 

of  the  mortgage:  Serioener  v.  Dietz,  68  CaL  1.  554.    See  JRobinett  ▼.  Connolfy,  76  CaL  56L 

Crops  grown  upon  land  by  a  person  in 

the  actual,  exclusive,  and  adverse  possession  556.    Beleaae  of  attached  property— 


thereof,  cannot  be  attached  as  the  property  of  Waiver  of  right  to  apply  for  oissola- 

the  legal  owner  of  the  land:  SmiiJi  v.  Cunmng-  tion.  —  A  defendant  whose  property  has  been 

ham,  67  Cal.  262.   And  a  crop  raised  by  a  tenant  attached  does  not  waive  the  right  to  apply  for 

of  land,  who  holds  under  a  lease  containing  a  a  discharge  of  the  writ  because  he  had  previ- 

covenant  that  the  entire  crop  shall  be  the  ously  obtained  a  release  of  the  property  by 

proDerty  of  the  landlord  untd  all  advances  giving  the  undertaking  required  oy  sections 

made  by  him  to  the  tenant  shall  be  paid,  is  554  and  555  of  the  Code  of  Civil  Procedure: 

not  subject  to  attachment  by  a  creditor  of  the  Winiers  v.  Pearson,  72  Cal.  553. 
tenant  while  such  advances  remain  unpaid: 

Hoivell  V.  Foster,  65  Id.  169.  564.  Kortg^agpe  —  Growing  crops  — 
Levy  on  real  property.  — An  attempted  Beceiver  for:  See  Cummings  v.  Cummings,  75 
levy  of  an  attachment  on  real  property  of  a  Cal.  434.  A  mortgage  of  land  included  ''  the 
judgment  debtor  does  not  create  a  lien  thereon,  rents,  issues,  and  profits  thereof."  In  proceed- 
to  which  the  right  of  a  purchaser  at  the  ezecu-  ings  for  foreclosure,  a  receiver  was  appointed 
tion  sale  can  relate,  unless  a  copy  of  the  writ,  under  the  provisions  of  this  section.  At  a  sale 
together  with  a  description  of  the  property  at-  of  the  laua  under  foreclosure,  the  sum  bid  was 
tached,  and  a  notice  that  it  is  attached,  is  left  insufficient  to  satisfy  the  mortgage.  -It  was 
with  an  occupant  of  the  property,  or  posted  held  that  the  mortgage  was  a  lien  upon  a  crop 
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growing  upon  the  mortgaged  premises,  and  ant,  an  appeal  by  the  plaintiff  from  the  jndg- 

that  the  proceeds  of  its  sale  by  the  receiver  ment  does  not   deprive  the  lower  court  of 

■hoold  be  applied  to  the  payment  of  the  defi-  jurisdiction  to  hear  and  determine  a  motion 

oiency :  MoiUQomery  v.  AferrUi,  65  Cal.  432.  made  by  the  defendant  for  the  discharge  of  the 

Partition  of  growing  crop.  —  Where  a  receiver:  Baughman  v.  Superior  Court  qf  Oakh 
tenant  in  common  of  a  growing  crop  is  in  the  veras  County,  72  Cal.  572. 
sole  possession  thereof,  and  denies  the  right  of  Lien  of  receiver:  See  AfeLane  v.  Placer^ 
his  co-tenant  to  any  part  thereof,  and  threatens  viUe  A  8.  V,  IL  JS,  Co.,  66  Cal.  606. 
to  sell  the  entire  crop  and  appropriate  the  pro- 
ceeds to  his  own  use,  the  co-tenant  may  main-  572.    See  Ehs  parte  OoMy,  71  CaL  269-271. 
tain  an  action  for  the  partition  of  the  crop.  In 

nich  an  action,  a  receiver  p»ac2en/e  \»U  may  be  580.   Baccessiye  damages. — A  judgment 

Appointed:  Bauglman  v.  Reed,  75  Cal.  319.  for  dunagea  in  excess  of  the  amount  prayed 

B(ale  of  seat  in  San  Francisco  Stock  Ex-  for  is  erroneous:  Burhe  v.  Koch,  75  Cal.  356; 

change,  power  to  appoint  receiver  for:  Hahe'  Cotton  v.  Onderdonk,  69  Id.  155.  On  this  prin- 

mk/U  V.  lAaeak,  77  Ual.  139.  dple,  where  an  estate  mortgaged  is  described 

Appointment  for  ancillary  porpoee^  as  an  "  undivided  fourth  interest,  being  all  the 

Bis^iarge   of    after,  appeal  — Jnziedic-  interest  which  the  mortgagor  owns,"  a  decree 

tion.  —  where  »  receiver  is  appointed  at  the  is  erroneous  which  directs  the  sale  of  all  the 

request  of  the  plaintifE^  for  a  purpose  ancillary  interest  which  the  mortgagor  had  in  the  prem- 

to  the  main  object  of  the  action,  and  judgment  ises  at  the  time  the   mortgage  was  given: 

is  afterwards  rendered  in  favor  of  the  defend-  SehwarUt  ▼.  Pabn,  65  Id.  64. 

681.  Dismiasal  of  aetioTki. 

8ec.  581.  An  action  may  be  dismlBBcd  or  a  judgment  of  nonsuit  entei^ed 
in  the  following  cases: — 

1.  By.the  plaintiff  himself,  at  any  time  before  trial,  upon  payment  of 
costs;  provided^  a  counterclaim  has  not  been  made,  or  affirmative  relief  sought 
by  the  cross-complaint  or  answer  of  the  defendant.  If  a  provisional  remedy 
has  been  allowed,  the  undertaking  must  thereupon  be  delivered  by  the  clerk 
to  the  defendant,  who  may  have  his  action  thereon. 

2.  By  either  party,  upon  the  written  consent  of  the  other. 

8.  By  the  court,  when  the  plaintiff  fails  to  appear  on  the  trial,  and  the 
defendant  appears  and  asks  for  the  dismissal 

4.  By  the  court,  when  upon  the  trial,  and  before  the  final  submission  of 
the  case,  the  plaintiff  abandons  it. 

6.  By  the  court,  upon  motion  of  the  defendant,  when  upon  the  trial  the 
plaintiff  fails  to  prove  a  sufficient  case  for  the  jury. 

6.  By  the  court,  when  after  verdict  or  final  submission  the  party  entitled 
to  judgment  neglects  to  demand  and  have  the  same  entered  for  more  than 
six  months.  The  dismissal  mentioned  in  the  first  two  subdivisions  of  this  is 
made  by  entry  in  the  clerk's  register.  Judgment  may  thereupon  be  entered 
accordingly. 

7.  And  no  action  heretofore  or  hereafter  commenced  shall  be  further 
prosecuted,  and  no  further  proceedings  shall  be  had  therein,  and  all  actions 
heretofore  or  hereafter  commenced  shall  be  dismissed  by  the  court  in  which 
the  same  shall  have  been  commenced  on  its  own  motion,  or  on  the  motion  of 
any  party  interested  therein,  whether  named  in  the  complaint  as  a  party  or 
not,  unless  summons  shall  have  been  issued  within  one  year,  and  served,  and 
return  thereon  made  within  three  years  after  the  commencement  of  said  ac- 
tion, or  unless  appearance  has  been  made  by  the  defendant  or  defendants 
therein  within  said  three  years.  [Amendment  approved  March  19y  1889; 
Statutes  and  Amendments  1889j  S98.^ 

Notes  or  Decisions  Apfligablb  to  Seotioiis  581-68S. 

581.  Nonsuit.— A  motion  for  a  nonsuit  74  Cal.  530.  A  oourt  may  erant »  nonsuit  after 
which  does  not  state  the  grounds  upon  which  the  evidence  upon  both  sides  has  been  heard, 
it  is  made  is  properly  denied:  SUva  v.  HoUand,    when,  if  the  motion  had  been  denied  and  a 
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verdict  found  for  the  plaintiff,  it  would  have  the  statute  is  never  a  reason  for  disini wring 
been  set  aside  as  not  supported  by  the  evi-  it;  and  where  the  defendant  relies  on '  mere 
dence:  Vanderford  v.  FosUr,  65  Cal.  49.  An  delay  and  his  own  adverse  use,  the  statutory 
action  was  brought  on  a  promissoiy  note  by  period  having  expired,  he  must  plead  the  stai* 
an  indorsee.  The  complaint  allegea  the  eze-  ute:  Lvx  v.  Hcufginf  69  Id.  255.  An  action 
cution  of  the  note,  its  assignment  to  the  was  commenced  on  the  9th  of  November,  1881. 
plaintiff  by  the  payee,  and  that  he  was  the  On  the  6th  of  November,  1882,  the  summons 
owner  and  holder  thereof.  The  answer  ad-  was  issued,  but  was  not  served  or  placed  in  the 
mitted  the  execution  of  the  note,  but  de-  hands  of  the  sheriff  for  service  until  several 
nied  every  other  allegation  of  the  complaint,  months  thereafter.  The  issuance  of  the  sum- 
On  the  trial  the  plaintiff  offered  the  note  mens  was  delayed  at  the  request  of  some  of 
in  evidence,  proved  that  no  part  of  it  had  the  defendants,  and  occasioned  by  their  prom* 
been  paid,  and  rested  without  any  proof  of  ises  to  pay  the  money  to  recover  which  the 
the  indorsement.  The  defendant  then  moved  action  was  brought.  It  was  held  that  the  ao- 
for  a  nonsuit  on  the  ground  that  there  was  no  tion  should  not  nave  been  dismissed  for  want 
proof  of  the  indorsement.  The  plaintiff's  coun-  of  prosecution:  Cowell  v.  Stuart,  69  Id.  525. 
sel  contended  that  no  such  proof  was  neces-  The  reference  of  an  action  for  trial  and  judg- 
sary,  but  upon  an  intimation  of  the  court  to  ment  does  not  deprive  the  court  of  power  to 
the  contrary,  asked  leave  to  open  the  case  and  order  its  dismissal  for  want  of  diligence  in  its 
introduce  evidence  of  the  indorsement.  This  prosecution  before  the  referee:  Samlle  v.  /Vit- 
the  court  refused  to  allow,  and  granted  the  Ue^  70  Id.  87.  In  this  case  an  action  was  com- 
motion for  nonsuit.  The  nonsuit,  if  allowed  menced  on  the  Slst  of  March,  1860.  On  the 
to  stand,  would  have  compelled  the  plaintiff  l&th  of  May,  1861,  it  was  referred  to  a  referee 
to  bring  a  new  action,  to  which  the  statute  of  to  report  a  judgment.  In  the  years  1862  and 
limitations  would  be  a  bar.  It  was  held  that  1863,  the  plaintiff  introduced  a  portion  of  his 
under  the  circumstances  the  ml ings  of  the  court  evidence,  bu t  no  further  steps  were  taken  in  the 
were  erroneous:  Low  v.  Warden,  70  Cal.  19.  matter  until  June,  1883.  In  August,  1808,  the 
Where  a  nonsuit  is  granted  in  a  civil  case  and  original  plaintiff  died,  and  on  the  24th  of  Fcb- 
the  jury  discharged,  the  jury  must  be  paid  by  ruary,  1881,  his  administrator  was  substituted 
the  plaintiff^  and  no  further  proceedings  should  in  his  place.  The  administrator  knew  of  the 
be  allowed  until  such  payment:  Lukes  w,  Loqan,  condition  of  the  action  for  at  least  ten  years 
66  Id.  33.  An  error  m  granting  a  nonsuit  is  before  his  substitution.  On  the  5th  of  Novem- 
oneof  law,  and  unless  so  specified  and  excepted  ber,  1883,  the  court  made  an  order  disnussing 
to  it  will  not  be  reviewed:  Sckroedery,  SchmkUf  the  action  for  want  of  diligence  in  its  prosecn- 
74  Id.  459.            ^  tion.     It  was  held  that  the  order  was  proper: 

Right  of  plaintiff  to  dinnil«tt. —  When  a  Id.  A  judgment  dismissing  an  action  for 
defendant  in  his  snawer  avers  matters  growing  want  of  prosecution  may  be  set  aside  by  the 
out  of  the  matters  set  forth  in  the  complaint  trial  court  upon  good  cause  being  shown  there- 
upon which  he  seeks  affirmative  relief,  the  for:  Lodtman  v.  ScfUuter,  71  Id.  94. 
plaintiff  cannot  dismiss  the  action  upon  his  Dismissal  as  to  a  party.  — The  court  has 
own  motion,  and  without  the  consent  of  the  no  jurisdiction  to  render  judgment  against  a 
detendaiLtiClarky.  Hundley,  06 Ca\.  96;  Shinn\,  party  as  to  whom  the  action  has  been  dis- 
Oummina,  65  Id.  97.  Where  a  cross-complaint  missed  until  the  order  of  dismissal  is  vacatedt 
has  been  stricken  from  an  answer,  leavins  Sere  v.  McOoveni,  65  Gal.  244. 
therein  matters  of  defense  only,  the  plaintiff  Dismissal  of  action  after  trial.  — After 
may  dismiss  the  case  at  any  time  before  the  an  action  has  been  regularly  tried  and  sub- 
trial  on  payment  of  costs:  Thompeon  v.  Spraig,  mitted  for  decision,  it  cannot  be  dismissed  on 
66  Id.  350.  the  motion  of  the  plaintiff:  Casey  v.  Jordan^ 

Suriking  out  complaint.— An  action  is  68  Cal.  246. 

groperly  dismissed  if  the  compUint  therem  Entry  of  judgment:  ^e»  Page  y.  Page,  77 
as  been  stricken  out  by  the  consent  of  both  Cal.  83;  Page  v.  Superior  Court,  76  Id.  372; 
parties:  SniU/i  v.  Ling,  73  Cal.  72.  Pardy  v.  Montgomery,  77  Id.  326.  Under  this 
Prior  action  when  not  a  bar  to  dismis-  section^  subdivision  6  (as  amended  in  1885),  pro- 
sal.  —  An  action  will  not  be  dismissed  on  the  viding  that  an  action  may  be  dismissed  when 
ground  that  at  the  time  it  was  commenced  after  verdict  '*  the  party  entitled  to  judgment 
there  was  another  action  pending  between  the  neglect  to  demand  and  have  the  same  entered 
same  parties  for  the  same  cause  of  action,  for  more  than  six  months,"  it  is  not  error  to 
if  prior  to  the  trial  of  the  second  action  the  refuse  to  dismiss  an  action  where  six  months 
former  had  been  dismissed  by  stipulation  of  have  not  elapsed  since  the  act  went  into  effect, 
the  parties:  Di/er  v.  Scalmamni,  69  Cal.  636.  though  more  than  six  months  have  elapsed 

Dismissal  for  want  of  prosecution:  See  since  verdict:  Gardner v,  Tatum,  77  Id.  455. 
McDonald  v.  Sioetl,  76  Cal.  257;  Lodtman  v. 

Sdduter,  71  Cal.  94.    It  must  be  presumed,  in  582.    Belief  awarded  plaintiff  must 

the  absence  of  evidence  to  the  contrary,  that  be  consistent  with  the  case  made  by  his 

the  court  exercised  its  power  in  accordance  complaint:  Black  v.  Merrill,  65  Cal.  90. 

with  the  statute:  Pardy  v,  Montgomery,  77  Judgment  on  stipulation — Premature 

Id.   326.     A  judgment  dismissing  an  action  entry.  —  A  judgment  pursuant  to  a  stipula- 

for  want  of  prosecution  is  not  void,  although  tion  authorizing  its  entry  upon  a  final  judg- 

made  after  the  death  of    the  plaintiff,   and  me4t,  being  obtained  .in  another  action,  cannot 

without  the  substitution  of  his  personal  rep-  be  entered  during  the  pendency  of  a  motion 

resentative:    Wallace  v.   Center,   67   Id.    133.  for  a  new  trial  in  the  latter  action:  OiUmorev, 

Where  an  express  statute  of  limitations  ap-  American  CenL  Ins,  Co,,  65  Cal.  63.    A  motion 

plies  to  a  suit  in  equity,  mere  delay  to  com-  for  a  judgment  pursuant  to  a  stipulation  is  not 

menoe  the  snit  for  a  period  less  than  that  of  a  trial  of  the  case  upon  the  merits.    If  a 
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party  to  Buch  Btipnlation  ifl  entitled  to  jadg-  595.    Befosal    of  contixitiaiice — Din^ 

ment,  it  is  upon  the  stipulation,  and  not  npon  cretion.  — It  is  within  the  discretion  of  the 

a  trial  of  the  cause.    A  motion  for  a  new  trial  trial  court  to  refuse  a  continuance   on  the 

in  such  case  is  irregular,  and  should  be  dis-  ground  that  the  prior  engagements  of  counsel 

missed:  Id.                        ^  were  such  as  to  prevent  him  from  making  due 

Judgment  on  pleadings. — A  judgment  preparations  for  the  trial,  and  its  action  will 

for  the  plaintiff  on  the  pleadings  may  be  ren-  not  be  interfered  with  on  appeal,  unless  it 

dered  where  tho  material  averments  of  a  suffi-  clearly  appears  that  there  has  been  an  abuse  of 

cient  complaint  are  not  denied  by  the  answer:  discretion:  People  v.  Collins,  75  OaL  411, 

Loveland  v.  Oamer,  74  Cal.  298.    Such  a  judg-  Trial  as  to  one  defendant.  — An  action 

ment  is  not  authorized  if  the  answer  deny  the  was  brought  against  two  defendants.     Pend- 

material  allegations  of  the  complaint,  although  ing  the  trial,  the  court  granted  a  continuance 

,  in  a  special  defense,  separately  stated,  the  al-  as  to  one  of  them,  and  the  plaintiff,  without 

le^gtions  formerly  denied  are  admitted:  BoUo  objection,  proceeded  with  the  trial  against  the 

v.randaTneni,  67  Id.  332.     Where  the  plaintiff  other,  in  whose  favor  a  judgment  was  subse- 

has  a  good  cause  of  action,  which,  by  accident  quently  rendered.  It  was  held  that  the  plaintiff 

or  mistake,  he  has  failed  to  set  out  in  his  com-  had  waived  the  right  to  object  to  the  irregular* 

plaint,  the  court,  on  a  motion  for  judgement  on  ity  at  the  trial  by  reason  of  the  continuance: 

the  pleadinffs,  should,  on  his  application  so  to  Meyers  v.  McDonald,  68  Cal.  162.    The  refusal 

do,  permit  him  to  amend;  but  if  he  fail  to  make  to  continue  the  trial  of  a  criminal  case  on  the 

such  an  application,  the  defendant  is  entitled  ground  of  the  absence  of  a  material  witness  for 

to  judgment  on  the  pleadings:  Kelley  v.  Kriess,  the  defendant,  who  resides  out  of  the  county 

68  Id.  210.  in  which  the  trial  is  had,  is  not  error,  if  the 

affidavits  for  continuance  fail  to  show  that  a 

585.  Power  of  clerk  to  enter  judgment,  subpoena  for  the  witness,  having  indorsed 
— In  an  action  against  several  defendants  on  thereon  an  order  of  the  trial  judge  for  his  at- 
their  joint  contract  for  the  recovery  of  dam-  tendance,  was  ever  issued:  People  v.  Lampaon, 
ages  only,  the  clerk  has  power,  under  this  70  Cal.  204.  Where  the  trial  of  a  criminal 
section  and  section  414  of  the  Code  of  Civil  case  has  commenced,  the  refusal  of  a  court  to 
Procedure,  to  enter  the  separate  defaults  of  grant  a  continuance  on  account  of  the  absence 
those  defendants  who  have  been  served  with  of  a  material  witness  for  the  defendant,  who 
summons  and  have  not  answered,  and  to  enter  has  been  duly  subpoenaed,  is  not  error,  if  na 
a  joint  judgment  by  default  against  all  of  those  cause  is  shown  why  the  application  for  a  con- 
served, although  other  of  the  defendants  have  tinuance  was  not  made  sooner:  People  v.  Bearn^ 
not  been  served;  bat  he  has  no  power  to  enter  66  Id.  384.  Nor  will  a  continuance  be  granted 
a  judgment  by  default  against  a  part  only  of  for  the  absence  of  a  witness  whose  testimony  is 
the  defendants  who  have  been  served  and  have  merely  cumulative:  People  v.  Norttiey,  77  Id. 
not  answered:  Wharton  v.  Harlan,  68  Cal.  422.  618. 

592.  Right  to  trial  by  Jnry.  —  The  602.  Examination  of  juror— Hypo- 
allowance  of  a  trial  by  jury  in  an  equity  case,  thetical  question — Bias.  —  In  a  criminal 
or  of  amendments  to  the  pleadings  at  any  stage  prosecution,  where  the  attorney  for  the  de- 
of  the  proceedings,  is  a  matter  addressed  to  the  lendant  on  the  voir  dire  examination  of  a  juror 
sound  legal  discretion  of  the  trial  court;  and  asks  him  hypothetical  questions  based  upon 
the  supreme  court  will  not  interfere  with  the  his  theory  of  the  case,  the  district  attorney  on 
exercise  of  such  discretion,  unless  it  appears  to  cross-examination  may  ask  the  juror  whether 
have  been  abused:  Oraham  v.  Stewart,  68  Cal.  he  would  regard  the  defendant  as  innocent  if 
374.  Both  courts  of  law  and  of  equitjf,  in  proper  certain  hypothetical  facts  related  to  him  were 
cases,  have  jurisdiction  of  matters  of  fraud;  true;  and  the  answer  of  the  juror  in  the  nega- 
and  when  the  facts  constituting  the  fraud  and  tive  does  not  show  any  bias  against  the  defend- 
the  relief  sought  are  such  as  are  cognizable  in  ant:  People  v.  Copsey,  71  Cal.  Q48. 
a  court  of  law,  the  parties  are  entitled  to  a  Challenge  for  bias. — The  action  of  the 
jury  trial;  but  where  the  case,  as  made  by  the  trial  court  in  overruling  objections  to  a  juror 
pleadings,  involves  the  application  of  the  doc-  challenged  for  actual  biaa  is  not  the  subject  of 
trines  of  equity,  and  the  granting  of  relief  review  on  appeal:  People  v.  RH^,  65  Cal.  107; 
which  can  be  obtained  only  inacourt  of  equity,  see  also  People  v.  Ward,  77  Id.  113;  People  ▼. 
the  parties  are  not  entitled  to  a  jury  trial:  Qoldenaon,  76  Id.  328. 

Fiahv.  Benson,  71  Id.  423.    An  action  was  Non-residence. —A  chaUenffo  to  a  juror 

brought  to  recover  the  possession  of  certain  on  the  ground  that  he  is  not  qualified  to  serve 

land  to  which  the  plaintiffs  claim  title,  under  by  reason  of  his  non-residence  in  the  county  in 

a  conveyance  from  one  of  the  defendants  to  which  the  trial  is  had  is  a  general  challenge 

their  immediate  grantor.    The  defendants  filed  for  cause,  for  the  disallowance  of  which  no  ex- 

a  cross-complaint,  alleging  in  substance  that  ception  \a  provided  for  by  the  Penal  Code: 

the  conveyance  was  obtained  by  means  of  fraud  People  v.  Fong  Ah  Sing,  70  Cal.  8. 

and  undue  influence,  and  that  the  plaintifi's  Dismissal   of  Juror  after  completion 

became  purchasers  with  notice  thereof.    The  of  panel.  — An  action- was  brought  by  a  land- 

prayer  of  the  cross-complaint  was,  that  the  con-  lord  against  his  tenant  to  recover  rent  and  the 

veyance  under  which  the  plaintiffs  claim  be  restitution  of  the  leased  premises,   and  was 

canceled,  and  that  they  be  compelled  to  recon-  tried  before  a  jury.    After  the  jury  was  com- 

vey.    It  was  held   that  the  cause  of  action  pleted,  and  the  trial  ready  to  proceed,  one  of 

stated  in  the  cross-complaint  was  equitable  in  the  jurors,  who  had  been  previously  accepted 

its  nature,  and  that  the  defendants  were  not  as  competent  by  each  of  the  parties,   upon 

entitled  to  a  jury  trial  as  to  the  issues  so  learning  the  nature  of  the  action,  expressed 

raised:  Id.  himself  as  hostile  to  all  landlords.     He  was 
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therecipon  challenged  by  the  plaintiff  for  caiue,  will  be  reversed  where  an  inBtmction  states 

and  dismiased  from  the  panel,  and  it  was  held  contradictory  and  irreconcilable  roles  for  fixing 

that  the  dismissal  was  proper:  Lawlor  v.  Lin^  the  amount  of  damages:  HarriaonY.  8.  V,  ai 

fwih,  72  Cal.  205.  O.  Co.,  65  Id.  376. 

Otjectiontocompetencynf  a  juror  taken  Instructioxis  already  given.  —  Refusal 

for  the  first  time  after  verdict  lendered  cannot  to  give  instmctions  already  given,  or  given  in 

be  availed  of  on  motion  for  a  new  trial,  nor  on  substance,  is  not  error:  People  v.  Btuh,  71  CaL 

motion  in  arrest  of  judgment:  People  v.  Sam-  602;  People  v.  OianeoUf  74  Id.  642;  People  v. 

$el8,  66  Cal.  99.  Treadxoetl,  69  Id.  226;  People  v.  Padieeo,  70 

Id.  473;  Bollard  v.  Stow,  67  Id.  477;  Du/om' 

607.  OonteBtaats  of  probate  of  willare  v.  C,  P.  B.  B,  Co.,  67  Id.  319;  PeopU  v.  Vol- 
pUuntifis,  and  have  the  ai&rmative  of  all  the  is-  larino,  66  Id.  228.  Thus  the  refusal  of  the 
sues  raised  by  the  contest:  Estate  qfDcUrymple,  court  to  instruct  the  jury  that  a  witness  false 
67  CaL  444.  in  one  part  of  his  testimony  is  to  be  distrusted 

Hefusal  to  allow  legal  argument  to  inallisnoterror,  if  the  instruction  has  already 

Jury.  — The  refusal  of  the  court  to  allow  conn-  been  substantially  given:  People  v.  McCoy,  71 

sel  to  read  law  books,  or  to  make  an  argument  Id.  395. 

on  the  law  of  the  case,  or  to  state  what  he  Argumentative.  — An  instmction,  quoted 

daimed  to  be  the  law,  to  the  jtiry,  is  not  error:  in  the  opinion,  was  held  to  be  erroneous  for  its 

BuUkfan  v.  Boyer,  72  Cal.  248;  People  v.  For^  argumentative  character,  and  because  it  was 

tythe,  65  Id.  101.  an  instruction  upon  the  weight  of  the  testi- 
mony: Morris  v.  Laehman,  68  Cal.  109. 

608.  Charge  of  court  given  of  its  own  Immaterial  error.  —  Error  in  refusing  to 
motion  need  not  be  marked  by  the  judge;  give  a  proper  instruction  is  cured  if  the  court 
it  is  sufficient  if  it  appear  that  the  charge  was  subsequently  give  an  instruction  covering  the 
given:  People  v.  Samsela,  66  Cal.  99.  same  ground:  Manning  v.  DaMaa,  73  Cal.  420; 

Heftual  to  give  on  account  of  length.—  and  instructions  not  prejudicial  to  the  losing 

It  IS  error  for  the  court  to  refuse  instructions  party,  although  erroneous,  are  not  ground  for 

on  account  of  their  length  and  number:  An-  reversal:  Winan»  v.  Sierra  Lumber  Co.,  66  Id. 

drewa  v.  Bunyon,  65  Cal.  629.  61.    And  where  the  instructions,  taken  as  a 

Instruction  imsupported  by  evidence,  whole,  contain  a  correct  statement  of  the  law, 

-^The  refusal  to  give  an  instruction  which  an  objection  to  a  particular  instruction  as  be- 

states  a  correct  princi|)le  of  law,  but  which  is  ing  too  general  will  not  warrant  a  reversal: 

unsupported  by  the  evidence,  is  not  erroneous:  People  v.  Ton^mon,  66  Id.  344. 
Shepherd  V.  Jones,  71  Cal.  223.    Thus  it  is  not 

error  to  refuse  an  instruction  which  is  not  ap-  609.    Befusal  to  make   instructions 

plicable  to  the  facts  of  the  case:  People  v.  Tur^  more   explicit.  —  Where   the    instructions 

cott,  65  Id.  126.  given  by  the  court  substantially  cover  a  par- 

Partly  correct.  — Instructions  asked  for,  ticular  defense  relied  by  the  defendant,  the 

which  are  partly  correct  and  partly  incorrect,  failure  to  give  more  explicit  instructions  as  to 

m^be  retused:  QarUcky.  Bowers,  60  Cal.  122.  such  defense  is  not  error,  unless  further  in- 

Xastructionik  as  to  fSEUsts  or  evidence. —  structions  thereon   were   requested:  Bice  ▼. 

The  trial  court  may  state  the  evidence  to  the  WliUmore,  74  Cal.  619. 
jnry,  and  instruct  them  that  it  tends  to  prove 

a  matter  in  issue:  Morris  y.  Lachman,  68  Cal.  612.    Beceiving  evidence  out  of  court. 

109.    The  provision  of  the  constitution,  article  —  A  jury  is  guilty  of  improper  conduct  in  re* 

6,  section  19,  which  declares  that  judges  shall  ceiving  evidence  out  of  court:  Bodgers  v.  C.  P, 

not  charge  juries  with  respect  to  matters  of  B.  B.  Co.,  -67  Cal.  607. 

fact»  but  may  state  the  testimony  and  declare  Irregularities. — When    the    jury   were 

the  law,  is  violated  by  an  instruction  which  leaving  the  court-room  for  consultation,  the 

declares   that  "the   testimony  in   the   case  clerk,  without  the  knowledge  of  the  court  or 

shows  "  certain  facts  prejudicial  to  the  defend-  consent  of  the  defendant,  handed  them  three 

ant:  People  v.  Casey,  65  Id.  260;  see  People  forms  of  verdict  corresponding  to  those  men- 

V.  Perry,  65  Id.  568;, but  an  instruction  which  tioned  in  the  instructions,  and  they  returned 

assumes  a  fact  as  proved  will  not  warrant  a  one  of  them,  — finding  the  defendant  guilty  of 

reversal  if  the  fact  is  admitted,  or  there  is  no  ^prand  larceny;  this  was  held  not  erroneous  or 

shadow  of  conflict  of  evidence  with  respect  to  irregular:  People  v.  Bobinson,  65  CaL  136. 
it:  People  Y,  PMlUps,  70  Id.  61;  see  VuUcevkh 

V.  Skinner,  17  Id.  239.    An  instruction  that  614.    Becharging  jury. — It  is  not  error 

the  jury,  in  case  they  find  for  the  plaintiff,  for  the  court  to  recall  the  jury  after  they  have 

''must  take  into  consideration  all  the  circum-  retired  for  deliberation,  and  give  them  further 

stances  surrounding  the  case,"  cannot  be  con-  instructions,  without  a  request  on  their  part, 

strued  as  authorizing  them  to  consider  facts  Such  power  is  inherent  in  the  court,  and  is 

not  embraced  in  the  pleadings  or  evidence:  Dth  not  limited  by  section  1138  of  the  Penal  Code: 

/our  V.  a  P.B,R,  67  Id.  319.  People  v.  Perry,  65  Cal.  568. 

Contradictory  instructions. — The  sen- 
tences or  separate  parts  of  a  charge  should  be  619.'  Verdict  does  not  respond  to  Is- 
read  in  connection  with  the  context^  and  the  sues  and  is  a  nullity  when:  MuUerv,  JeweU, 
instructions  as  a  whole,  and  if  when  so  read  it  66  Cal.  216.  Special  verdict  must  pass  on  all 
appears  that  the  jury  was  correctly  instructed,  the  issues  by  presenting  the  conclusions  of  fact 
the  judgment  will  not  be  reversed  because  bearing  on  them:  In  re  Sanderson,  74  CaL  208. 
there  is  an  apparent  conflict  between  certain  Presumption.  -^  Whero  the  jury  are  cor- 
isolated  sentences:  People  v.  TurcoU,  65  Cal.  rectly  instructed  as  to  the  applicability  of  the 
126;  but  a  judgment  in  an  action  for  damages  evidence  before  them,  it  is  a  presumption  of  law 
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that  thoy  exercised  their  jurisdiction  soundly:  comply  with  the  rule,  waives  his  right  to  a 

People  V.  Rogers,  71  Cal.  665.  jury:  Conneau  v.  Geia^  73  Cal.  176. 

Sx>ecial  verdict  —  How  confltraecL  —  A 

special  verdict  of  a  jury  upon  various  ques-  633.    Opinion  of  trial  court  is  not  the 

tions  submitted  to  them  should  be  read  to-  "findings":  Johnston  y.  San  Francisco  Savings 

gether;  and  if  the  finding  upon  a  particular  Union,  75  Cal.  134. 

question  be  doubtful   or   obscure,   reference  Expiration  of  term  of  judge.  — Where 

may  be  had  to  the  context  for  the  purpose  the  term  of  office  of  the  judge  who  tried  the 

of  ascertaining  the  true  meaning.    Findmgs  case  expires  after  an  order  for  judgment  has 

should  be  so  construed  as  to  avoid  a  contra-  been  entered,  but  before  the  findings  have 

diction  if  it  can  be  reasonably  done:  AUiam'  been  filed,  no  valid  judgment  can  be  entered 

bra  Addition  Water  Co,  v.  Rickardson,  72  Cal.  in  the  action  without  a  new  trial  being  had, 

598.  unless  agreed  findings  are  filed  or  waived  by 

Oliijection  to  form  of  verdict.  — An  ob-  both  sides:  Mace  v.  O'Reilley,  70  CaL  231. 

lection  to  the  form  of  a  special  verdict  must  Judg^  may  prepare  flndingps. — The  trial 

be  taken  before  the  verdict  is  received  and  re-  judge  may  himself  prepare  the  dndings  in  an  ac- 

eordcd;  otherwise,  the  objection  will  not  be  tion,  and  is  notrequired  to  adopt  those  prepared 

considered  on  appeal:  Alhambra  Addition  Wa-  by  counsel:  Bamfiart  v.  FuUcerih,  73  Cal.  526. 

ier  Co.  V.  Richardson,  72  Cal.  5d8.  Thus  a  party  desiring  a  finding  upon  a  particu- 
lar point  should  specify  the  point  to  the  court 

625.  General  verdict — ejectment.  —  without  dictating  the  ternos  of  the  finding;  and 
In  an  action  of  ejectment,  a  general  verdict  is  the  refusal  of  the  court  to  make  certain  find- 
sufficient,  and  will  not  be  disturbed  on  the  ings  presented  to  it  as  facts  in  the  case  is  not 
ground  of  tiie  insufficiency  of  the  evidence,  if  erroneous:  Edgar  v.  Stevenson,  70  Id.  286. 

the  evidence  is  substantially  conflicting:  Joy  Findings  should  be  of  ultimate  facts 

V.  McKay,  70  Cal.  445.  put  in  issue  by  the  pleadings,  and  should  not 

Special  findings.  —  Under  this  section,  a  oe  argumentative:  Coghlan  v.  Beard,  65  Cal. 

ver£ct  in  an  action  for  the  agreed  price  of  58.          ^ 

erecting  windmills,  pumps,  etc.,  is  not  errone-  Sufficiency  of.  — A  finding  that  an  action 

ous  for  lack  of  special  findings  on  the  issues  was  commenced,  and  that  a  judgment  therein 

raised  by  a  cross-complaint  claiming  damages  was  duly  given  and  made,  includes  a  finding  of 

for   plaintiff's   failure   to  perform:   Hunt  v.  all  the  facts  necessary  to  give  the  court  juris- 

ElUott,  77  Cal.  588.  diction:  Whetmore  v.  Rupe,  65  Cal.  273.     Find- 

^  ings  of  fact  need  not  follow  the  language  of 

626.  Cross-complaint  for  specific  per-  the  pleadings.  If  the  truth  or  falsity  of  each 
fbrmance.  —  In  an  action  of  ejectment,  where  material  allegation  not  admitted  can  be  de- 
the  defendant  files  a  cross- complaint  for  the  duced  from  the  findings,  the  requirements  of 
specific  performance  of  a  parol  contract  for  a  the  code  are  complied  with:  Clary  v.  HazliU,  67 
lease  of  the  land  in  controversy,  the  issues  so  Id.  236.  But  if  the  complaint  be  sufficient, 
raised  constitute  a  case  in  equity,  and  the  ver-  a  finding  by  reference  to  it  is  sufficient: 
diet  of  a  jury  thereon  is  merely  advisory,  and  Gwinn  v.  Hamilton,  75  Id.  256.  And  a  find- 
may  be  disregarded  by  the  court:  Hoggin  v.  ing  that  all  the  averments  of  a  complaint 
Raymond,  67  Cal.  302.  are   true  is  a  sufficient   finding  of  facts,  if 

the    answer    contains    nothing    but   denials, 

628.     Time  of  entry.  — A  verdict  will  and    an    admission   of    matters    alleged   in 

not  be  set  aside  for  a  failure  to  enter  judgment  the  complaint:  Johnson  y.  Klein,  70  Id.  186; 

thereon  within  twenty-four    hours  after  its  Moore  v.  Clear  Lake  W.  W.,  68  Id.  146.    But 

rendition:  Waters  v.  Dumas,  75  Cal.  563.  after  the  court  had  specifically  found  upon  a 

portion  of  the  issues,  a  general  finding  that 

631.    Jury — When  waived. — Inanac-  *'the  several  allegations  of  the  complaint  not 

tion  at  law,  a  jury  is  waived,  if,  on  the  day  set  in  conflict  with  the  foregoing   findings    are 

for  the  trial,  the  parties  appear,  and  a  trial  is  true,"  is  insufficient:  OooanoioY.  Griswold,  71 

had  before  the  court  without  objection:  Boston  Id.  599. 

Tunnel  Co.  v.  McKenzie,  67  Cal.  485;  P/isier  v.  Necessity  of  findmgs  —  Omission  ol— 
Dascey,  65  Id.  403.  And  where  the  case  In  an  action  tried  by  the  court  without  a  jury, 
was  set  down  by  consent  of  counsel  for  trial  findings,  unless  waived,  are  necessary,  and  a 
before  the  court,  and  afterwards  came  on  judgment  entered  in  the  absence  of  findings 
regularly  before  the  court  without  a  jury,  and  will  be  set  aside:  Savings  and  Loan  Society  v. 
the  trial  actually  began,  it  is  a  waiver  of  a  Thorne,  67  Cal.  53.  The  trial  court  must  make 
trial  by  jury:  Polack  v.  Gurney,  66  Id.  266.  findings  on  every  material  issue.  It  is  not 
But  the  right  to  a  jury  trial  is  not  waived  by  sufficient  to  say  that  it  is  impossible  to  make 
neglecting  to.  demand  a  jury  at  the  time  the  the  finding.  If  no  sufficient  evidence  be  intro- 
case  is  called  to  be  set  for  trial,  notwithstand-  duced,  the  finding  should  be  against  the  party 
ing  a  rule  of  court  that  a  jury  shall  then  be  upon  whom  was  the  burden  of  proof:  Leviston 
demanded:  Biggs  v.  Lloyd,  70  Id.  447.  v.  Ryan,  75  Id.  293.  But  where  the  plaintiff  is 
Pa3nnent  of  jury  fees  in  advance  —  nonsuited,  written  findings  are  not  required: 
Kule  of  court  may  require.  —  A  rule  of  Harney  v.  McLeran,  66  Id.  34.  No  findiuffs 
the  superior  court  requiring  a  party  demand-  are  necessary  as  to  facts  admitted  by  the  plead- 
ing a  trial  by  jury  to  deposit  the  jury  fees  ings:  Taylor  v.  Central  Pacific  R.  R.  Co.,  67  Id. 
with  the  clerk  in  advance  of  the  trial  is  a  rea-  615;  nor  where  the  allegations  of  a  complaint 
sonable  regulation  of  the  mode  of  enjoyment  are  not  denied:  Pomeroy  v.  Gregory,  66  Id. 
of  the  right  of  trial  by  jury,  and  is  not  a  572;  nor  on  the  allegations  of  a  cross-com- 
denial  or  impairment  of  the  right;  and  the  plaint,  to  which  a  demurrer  has  been  sustained, 
party  demanding  a  jury  trial,  upon  refusing  to  and  no  amendment  made:   Kendall  v.  Waters, 
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71  Cal.  26;  nor  on  an  averment  in  a  complaint  facts:  Jc^nsonY,  Potoera,  65 Id.  179.   Id  eqnii^, 

of  intervention  which  is  not  denied  by  the  an-  as  ia  other  cases,  findings  of  fact  will  not  be 

Bwer:  Orossird  v.  PerazzOj  66  Id.  544;  nor  in  disturbed,  whcro  the  evidence  is  conflicting: 

an  action  to  recover  the  possession  of  real  Donohoe  v.  Manposa  Land  and  Alining  Co,,  w 

Sroperty,  and  for  an  injunction,  where  aver-  Id.  317. 
iot  is  rendered  in  favor  of  the  plaintiffs,  upon  Findings  not  within  iasnes.  —  An  objec- 
which  judgment  is  entered,  upon  the  equitable  tion  that  certain  findings  were  not  within  the 
averments  of  the  complaint,  if  they  are  not  issues  will  not  be  considered  on  appeal,  if  no 
denied  by  the  answer:  Anderson  v.  Black,  70  objection  to  the  admission  of  the  evidence  sup- 
Id.  226.  If,  however,  findings  are  made  upon  porting  the  findings  was  made  at  the  triu: 
the  admitted  facts,  they  must  be  in  harmony  Horton  v.  Dominguez,  71  Cal.  C42.  Nor  can  an 
with  such  facts:  WaJkei"  v.  Brem,  67  Id.  699.  appellant  object  that  certain  findings  are  un- 
Where  one  special  finding  is  conclusive  of  the  authorized,  as  being  outside  of  the  issues,  when 
whole  case,  nndinffs  on  other  issues  are  unne-  the  facts  found  are  alleged  in  his  own  pleadins : 
cessary:  Tnwc  v.  AerTW,  decided  December  24,  Riverside  L,  <£?  /.  Co.  v.  Jensen,  73  Id.  550. 
1888;  and  where  a  finding  made  is  conclusive  And  a  new  trial  will  not  be  granted  on  the 
against  th'e  right  of  the  plaintiff  to  recover,  ground  that  certain  findings  are  not  within  the 
findings  upon  other  issues  are  unnecessary  to  issues  raised  by  the  pleadings,  when  the  action 
support  the  judgment  against  him:  Dyer  v.  was  tried  witnout  objection  to  the  sufficiency 
Brogan,  70  Id.  136;  see  Malone  v.  Del  Norte  of  the  pleadings  to  raise  such  issues,  and  the 
Co.,  77  Id.  217.  The  findings  should  cover  findings  are  justified  by  the  evidence:  Moore 
all  the  material  issues  in  a  case,  but  a  judg-  v.  Campbell,  72  Id.  251. 
ment  will  not  be  reversed  for  want  of  a  find-  Contradictory  findings:  See  Oilman  ▼. 
ing  upon  a  particular  issue,  where  it  is  ap-  Curtis,  66  Cal.  116.  Where  the  flndings  are 
parent  that  the  omission  in  no  way  prejudiced  contradictory,  the  judgment  will  be  reversed: 
the  appellant:  Murphy  v.  Bennett,  71  Id.  528;'  Kernav.  McKean,  65  Id.  411.  But  where  the 
Oates  V.  McLean,  70  Id.  72;  Robinson  v.  Placer-  ultimate  facts  in  issue  are  found  by  the  courts 
viile  and  Fiacramento  Valley  R.  R.  Co.,  65  Id.  a  contradictory  finding  as  to  a  probative  fact 
263;  nor  where  the  omitted  findixigs  must  have  involved  therein  has  no  effect:  Lucas  v.  Rich- 
been  adverse  to  the  appellant:  PwypU  ex  rel.  ardson,  7l  Id.  618.  Where  there  is  a  discrep- 
Love  V.  Center,  66  Id.  551.  An  issue  raised  by  ancy  between  specific  findings  of  particular 
a  defense  upon  which  no  evidence  is  offered  at  facts,  and  findings  that  are  general  in  their 
the  trial,  and  no  finding  made,  is  deemed  im-  nature,  the  former  must  control:  Warder  v. 
material,  and  the  judgment  will  not  be  re-  Enslen,  73  Id.  291.  Findings  are  nor  contra- 
versed  for  want  of  a  finding:  Senter  v.  Senter,  dictory  when  made  according  to  the  allegations 
70  Id.  619.  A  party  signing  a  written  stipula-  of  the  complaint,  which  states  that  the  services 
tion  waiving  findings  is  estopped  from  objecting  were  rendered  at  the  request  of  defendant,  and 
to  the  want  thereof,  although  the  stipulation  in  one  count  that  ho  promised  to  pay  a  certain 
was  not  filed  until  after  the  entry  of  judg-  sum  therefor,  and  in  another  that  he  promised 
ment:  Dougherty  v.  Friermuik,  71  Id,  240.  If  to  pay  what  they  were  reasonably  worth,  and 
no  agreed  findings  are  filed  or  waived,  a  judg-  that  they  were  reasonably  worth  a  certain 
ment  entered  in  conformity  with  the  order  sum,  the  same  amount  claimed  in  the  first 
after  the  expiration  of  the  term  of  office  of  the  count:  Allen  v.  Haley,  77  Id.  575. 
trial  judge  maybe  set  aside  for  want  of  find-  Conflict  of  eviaenoe. — Where  the  evi- 
ings,  on  the  motion  of  the  party  in  whose  dence  on  a  particular  issue  is  conflicting,  a 
favor  the  jiid^ent  is  entered,  without  notice  findins  thereon  will  not  be  disturbed  on  the 
to  the  opposite  parW,  notwithstanding  the  ffround  that  it  is  not  supported  by  the  evi- 
latter  offers  to  waive  findings,  or  to  have  them  dence:  Raynor  v.  Drew,  72  Cal.  307;  Edgar  v. 
made  by  the  successor  of  the  judge  who  tried  Stevens,  70  Id.  286;  AUuxmJbra  Add,  W.  Co.  v. 
the  case,  and  tenders  to  the  prevailing  party  Richardson,  72  Id.  698;  English  v.  Kom,  73  Id. 
the  amount  of  the  judgment.  Such  a  motion  617;  People  ex  rel.  Clough  v.  Levy,  71  Id.  61S; 
may  be  made  after  the  expiration  of  six  months  Hildreth  v.  White,  66  Id.  549. 
from  the  date  of  the  order  for  judgment,  and  Insuiflciency  of  evidence  to  sustain 
after  the  termination  of  the  sessibn  of  the  findings:  See  Hiberma  8.  de  L.  8oc.  v.  Moore, 
court  at  which  it  was  made:  Mace  y.  O^ReiUey,  68  Cal.  156;  Shepherd  v.  Jones,  71  Id.  223.  The 
70  Id.  231.  In  such  a  case,  the  court  has  juris-  findings  are  presumed  to  be  supported  by  the 
diction,  and  it  is  within  its  discretion,  to  allow  evidence,  in  the  absence  of  a  showing  to  the 
a  motion  to  vacate  the  judgment  to  be  re-  contrary  in  the  record  on  appeal:  Norton  v. 
newed,  although  it  had  previously  been  denied:  Dominguez,  71  Id,  642;  Kendall  v.  Waters,  71 
Id.  In  a  proceeding  to  set  aside  the  probate  of  Id.  26.  Where  there  is  evidence  tending  to 
a  will,  where  only  part  of  the  material  issues  support  a  particular  finding,  the  judgment  will 
made  by  the  pleadings  are  submitted  to  a  not  l>e  reversed  on  the  ground  that  the  finding 
jury,  the  court  should,  if  requested,  hear  testi-  is  unsupported  by  the  evidence:  Metropolitan 
mony  and  make  findings  as  to  the  remaining  Loan  As»n  v.  Esche,  75  Id.  513.  An  objection 
issues:  Sanders  v.  Sim^ch,  65  Id.  50.  that  a  certain  finding  is  not  supported  oy  the 
Xiqui  table  actions.  — In  e<}uity  actions,  evidence  will  not  be  considered  on  appeal,  un- 
the  fine. ing3  of  the  jury  are  advisory  only,  and  less  the  statement  contains  a  specincation  of 
until  the  court  has  made  findings,  there  is  no  the  particulars  in  which  the  evidence  is  claimed 
decision  np^n  which  to  base  a  motion  for  a  to  be  insufficient.  A  specification  that  the 
new  trit  1:  Spottiswood  v.  Weir,  66  Cal.  525.  In  court  erred  in  ordering  judgment  for  the  re- 
an  acticn  to  foreclose  a  mortgage  of  personal  spondenton  the  findings  is  not  sufficient:  Shep' 
property,  tha  findings  of  the  jury  may  be  herd  v.  Jones,  71  Id.  223. 
treated  by  the  court  as  advisory  only.  The  Finding  contrary  to  admission  In 
court  n  ay  aet  aside  the  verdict  and  find  the  pleadings.  — A  finding  in  an  action  of  parti- 
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tion,  which  is  contrary  to  an  admission  made  defendant's  promise  to  pav  therefor,  averred 

by  the  pleadings  as  to  the  plaintiff's  interest  that  the  same  was  delivered  by  way  of  and  for 

in  the  lands  in  question,  is  outside  the  issue,  the  purpose  of  paying  Bodwell  for  work  and 

and  erroneous,  and  a  judgment  based  thereon  labor  done  for  and  on  behalf  of  the  defendant, 

will  be  reversed:  Heinhart  v.  Lugo,  75  Cal.  G39.  It  was  held  that  the  averment  was  immaterial. 

Facts  admitted  by  tbe  pleadmgs  should  be  and  that  no  finding  as  to  the  precise  nature  of 

treated  as  found;  and  if  the  court  finds  ad-  the  indebtedness  from  the  defendant  to  Bod- 

versely  to  the  admissions,  such  finding  should  well  was  necessary:  6^n^c?er  v.  TunUaa  Petroleum 

be  disregarded  in  determining  the  question  Co.,  72  Id.  194.  And  further,  that  the  findings 

whether  the  proper   conclusion  of   law  was  need  not  show  who  employed  Bodwell,  nor 

drawn  from  the  tacts  as  found  and  admitted  what  was  the  value  of  the  stock  when  de- 

by  the  pleadings:  In  re  Doyle,  73  Id.  664.    See  livered,  nor  that  the  defendant  or  any  of  its 

Walker  v.  Broum,  67  Id.  699;  Fiah  v.  Benson,  officers  had  authority  to  employ  him,  nor  the 

71  Id.  428.  value  of  his  labor:  Id.    An  action  was  brought 

CondtUBion  of  law.  —  A  direction,  added  for  the  reasonable  value  of  materials  furnished 

by  the  court  to  its  findings  of  fact,  that  judff-  and  labor  performed  at  the  alleged  special  in- 

ment  be  entered  in  accordance  with  the  find-  stance  of  the  defendants,  who  were  husband 

ings  in  favor  of  the  plaintiff  fur  restitution  of  and  wife,  in  and  about  a  certain  house  alleged 

the  premises,  and  for  his  costs  and  disburse-  to  be  the  separate  property  of  the  wife.    The 

ments,  states  a  conclusion  of  law:  Murphy  v.  answer  denied  all  the  allegations  of  the  com- 

Snyder,  67  Cal.  461.    Placing  findings  of  facts  plaint.    The  court  found  'Hhat  all  the  ma- 

among  the  conclusions  of  law  does  not  make  terial  allegations  in  the  complaint  are  fully 

them  conclusions  of  law:  Foot  v.  Murphy,  72  sustained  and  proved,"  and  that  the  "labor 

Id.  104.  performed  and  materials  furnished,  as  alleged 

Objectioii  to  —  Amendment  of —  CoUat-  in  the  complaint,  were  and  are  for  the  benefiiL 

eral  attack  on.  — An  objection  that  a  certain  profit,  convenience,  and  use  of  defendants,  and 

finding  is  not  within  the  issues  raised  by  the  to  said  house  and   premises,   and   that  the 

pleadings,  if  not  made  in  the  court  below,  will  charges  for  said  labor  performed  and  materials 

not  be  considered  on  appeal:  Moore  v.  Camp-  furnished  were  and  are  reasonable  and  prober.'* 

hell,  72  CaL  251.   Where  all  the  material  issues  It  was  held  that  the  findii^s  were  insu^cient: 

made  by  the  pleadings  are  determined  by  the  Warren  v.  RobvnMn,  71  Id.  380. 

findings,  and  the  findings  are  not  attacked  as  Oonvendon  of  building.  —  An  action  was 

nnsustained  by  the  evidence,  a  party  cannot  brought  to  recover  danuu^es  for  tearing  down 

demand  a  new  trial  upon  the  ground  that  the  a  bam,  and  converting  the  materials  tnereof . 

court  erroneously  applied  the  kw  to  the  facts,  The  complaint  averr^  that  the  plaintiff  was 

or  drew  the  wrong  conclusion  of  law  from  the  the  owner  of  the  bam  at  the  time  of  the  al- 

facta  found.     The  remedy  in  such  case  is  by  leged   conversion.      The   answer   denied  the 

appeal  from  the  judgment:  Bsta^  of  Doyle,  73  ownership  of  the  plaintiff  and  set  up  two 

Id.  664.    Where  the  findings  are  erroneous  in  affirmative  defenses  in  justification  of  the  tak- 

any   respect^  the  appropriate   proceeding  to  ing.    The  court  found  that  the  plaintiff  was 

have  them  set  aside  is  a  motion  for  a  new  not,  and  that  tiie  defendant  was,  the  owner  of 

triaL    A  motion  to  amend  the  finding  after  a  the   building,  bat  omitted   to   find  on   the 

decree  has  been  entered  in  the  case  is  irregular:  affirmative  defenses.     It  was  held  that  the 

Pico  V.  Semtlveda,  66  Id.  336.     Even  if  the  finding  on  the  isstfe  of  tibe  ownership  was  suffi- 

trial  court  nas  power  to  substitute  other  find-  cient,  and   that   the  failure  to  find  on  the 

Ings  of  fact  for  those  which  have  been  signed  affirmative  defenses  did  not  prejudice  the  plain- 

aad  filed  (which  is  doubted),  it  cannot  be  done  tiff:  Murphy  ▼.  BenneU,  68  Cal.  628. 

without  notice  to  the  parties  interested:  Wun-  XJfectment.  —  A  finding  in  an  action   of 

derlin  v.  Cadogan,  76  Id.  617.    Afid  the  fact  ejectment  that  the  plaintiff  was  in  possession 

that  the  defendant  was  not  represented  at  the  at  the  time  of  the  commencement  of  the  action 

trial  does  not  excuse  the  want  of  such  notice:  will  not  be  held  fatal  to  a  judgment  in  favor 

Id.  The  question  of  the  sufficiency  of  the  find-  of  the  plaintiff,  when  the  plea£nffs  admit  and 

ings  to  support  the  judgment  cannot  be  made  the  other  findings  indicate  that  tne  defendant 

on  a  collateral  attack:  Johnston  v.  6*011  Franntco  was  in  possession  at  that  time:  Fisher  v.  Slal- 

Savings  Union,  76  Id.  134.  tery,  76  Cal.  326.    In  such  an  action,  a  judg- 

Acconnting.  —  The  action  was  brought  for  ment  in  favor  of  tibe  plaintiff  will  not  be  re- 
an  accounting  of  partnership  affiiirs.  The  court  versed  for  the  failure  of  the  court  to  find  on 
found  upon  all  the  facts  alleged  in  the  com-  an  issue  made  by  the  answer  in  relation  to  im- 
plaint,  some  of  which  were  also  alleged  in  the  provements  on  the  land,  the  value  of  which 
answer,  and  then  found  generally  that  all  and  the  defendant  seeks  to  set  off  against  the  dam- 
singular  the  allegations  in  the  answer  were  un-  ages  for  withholding  the  property,  when  the 
true.  It  was  held  that  the  findings  were  suffi-  answer  fails  to  aver  that  such  improvements 
cient:  Osjnent  v.  McElrath,  68  Cal.  466.  were  made  in  good  faitii,  and  there  was  no 

Contracts.  —  Where  issue  is  raised  as  to  evidence  offered  at  the  trial,  either  of  the  na- 

whether  or  not  the  principal  and  interest  of  a  ture  of  the  improvements  or  their  value:   Wise 

promissory  note  in  controversy  had  been  paid,  v.  Burton,  73  Id.  174.    But  the  failure  of  the 

a  finding  that  a  certain  sum  is  due  thereon  is  court  to  find  upon  an  issue  raised  by  a  plea  of 

equivalent  to  a  finding  that  such  sum  is  owing  the  statute  of  limitations  is  a  fatal  error,  unless 

and  unpaid:  Mvera  v.  McDonald,  68  CaL  162.  the  evidence  shows  that  the  finding,  if  one  had 

An  action  was  brought  to  recover  the  price  of  been  made,  must  have  been  adverse  to  the  ap- 

eertain  stock  delivered  by  the  plaintiff  to  one  pellant:  Spr^keUv,  Ord,  72  Id.  86.    In  such 

Bodwell,  for  the  benefit  of  and  at  the  special  a  case,  a  stipulation  entered  in  the  minutes  of 

request  of  the  defendant.    The  complaint,  af-  the  court,  waiving  any  claim  by  adverse  posses- 

ter  alleging  the  delivery  of  the  stock,  and  the  sion  or  under  the  statute  of  limitations,  eon* 
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sti'^'ates  no  part  of  the  judgment  roll,  and  646.    Absence  of  exceptioiui. — Where 

cannot  be^constrned  as  an  amendment  of  the  the  statement  of  the  case  shows  that  no  excep- 

answer  strikins  out  the  plea  of  i^e  statute:  tions  were  taken  dnrinff  the  trial  to  any  act  of 

Spreckels  t.  Ord,  72  Cal.  86.  the  court,  a  motion  Kir  a  new  trial  on  the 

Bental  Talue.  —  A  finding  that  the  rental  ground   that  the  decision  is  against  law  is 

value  of  a  piece  of  land  is  twenty-five  dollars  properly  denied:  Patent  Brick  Co.  v.  Moore,  75 

a  month  is  equivalent  to  a  finding  that  the  CaL  205.    So,  also,  where  an  action  was  tried 

rental  value  is  three  hundred  doUimi  a  year:  before  a  jury  upon  special  issues,   and  the 

Martin  v.  Splivah,  GO  CaX,  Qlh  court,   after  argument,   fouud    certain  other 

Statute  of  limitatioxiB.  — A  finding  that  facts,  and  upon  the  verdict  and  findings  ren- 

aU  the  allegations  of  the  complaint  are  true  is  dered  the  judgment,  and  the  record  on  appeal 

a  sufficient  finding  on  a  plea  of  the  statute,  if  did  not  show  that  any  objection  was  taken  to 

the  complaint   contains   averments   showing  this  method  of  procedure  by  either  party,  it  will 

that  the  statute  had  not  run:  Zjenjis  v.  Adams,  be  presumed  to  have  been  adopted  by  consent: 

70  Cal.  403.    Where  the  statute  waa  pleaded  Sh^henl  v.  J&nea,  71  Id.  223.    The  admission 

by  specifying  certain  sections  of  the  Code  of  of  incompetent  evidence,  if  not  objected  to  at 

Civil  Procedure  as  a  bar  to  the  action,  and  the  the  trial,  cannot  be  assigned  as  error  on  a 

court  found  that  the  action  was  not  barred  by  motion  for  a  new  trial:  BuUard  v.  Stone,  67 

the  statute  or  by  the  sections  of  the  code  so  Id.  477;  and  if  contradictory  instructions  are 

specified,  the  finding  is  sufficient:  Oakland  Oas  given,  the  court  commits  an  error  of  law,  and 

£igfU  Co.  V.  Dameron,  67  Id^  663.    The  court  such  error  must  be  excepted  to  when  the  ml- 

should  expressly  find  whether  or  not  the  action  ing  is  made,  or  it  cannot  l>e  considered:  Water 

is  barred  by  the  statute,  and  not  merely  the  facts  di  M.  Co.  v.  Baher,  70  Id.  681. 
from  which  it  may  be  inferred:  Duff  v.  Duff,  71 

Id.  513.  But  the  facts  found  neednotnecessarilv  648.  Ezceptioii  fbr  insai&ciency  of 
be  stated  in  the  lan^age  of  the  pleadings,  if  evidence.  —  Under  this  section  providing  that 
probative  facts  are  found  from  wnich  the  court  where  an  exception  to  a  decision  is  because 
can  declare  that  the  ultimate  facts  necessarily  of  the  insufficiency  of  the  evidence  to  justify  it, 
result,  the  finding  is  sufficient:  Alhambra  Ad-  the  objection  must  be  stated,  with  so  much  of 
dition  Water  Co.  v.  Richardwn,  72  Id.  698.  the  evidence  or  other  matter  as  is  necessary  to 
Where  the  statute  is  pleaded  by  the  defend-  explain  it.  A  bill  of  exceptions  which  merely 
ant,  a  finding  as  to  matter  which  takes  the  sets  forth  the  other  findings  of  fact,  and  that 
case  out  of  the  statute  is  within  the  issues:  such  facts  are  established  T>y  the  evidence,  is 
Bendy  v.  March,  75  Id.  566.  The  defendants  not  sufficient:  Cox  v.  McLaughlin,  76  CaL  60. 
pleaded  section  337  of  the  Code  of  Civil  Pro- 
cedure in  bar  of  the  action.  It  was  held  that  650.  Bill  of  exceptions.  —  A  statement 
the  section  did  not  apply,  and^  that  no  finding  on  motion  for  a  new  trial  and  a  bill  of  excep- 
on  the  subject  was  required:  Louvall  v.  Qrla-  tions  may  be  incorporated  in  ona  paper  with- 
ley,  70  Id.  507.  out  invalidating  either:  SpoUisujood  v.  Weir,  66 

Cal.  525.     The  supreme  court  will  presume 

634.    Waiver.  —  Findings  are  not  waived  that  all  the  evidence  tending  to  explain  an  ob- 

by  giving  a  notice  of  motion  for  a  new  trial:  jection  taken  at  the  trial  is  inserted  in  a  bill 

Savings  <bL.  Soc,  v.  Thome,  67  Cal.  53.     Where  of  exceptions:   Wilson  v.  Atkinson,  68  Id.  590. 

there  is  a  substantial  conflict  in  the  evidence  Where  a  bill  of  exceptions  is  meager,  inaccu- 

in  an  action  tried  by  the  court  without  a  jury,  rate,  and  partial,  omitting  important  evidence 

in  which  findings  are  waived,  it  will  be  pre-  and  condensing  into  four  and  a  half  pages  of 

Bumed  on  appeal  that  the  lower  court  found  manuscript  more  than  one  hundred  pages  of 

all  the  facts m  favor  of  the  prevailing  party,  type-writing,  the  judge  need  not  sign  the  bill 

and  its  decision  will  not  be  disturbed  on  the  or  amend  it:  Sansome  v.  Myres,  77  Id.  353. 

Sound  that  it  is  not  justified  by  the  evidence:  Records  and  documents  neither  read  nor  offered 

yers  v.  Tibbals,  72  Id.  278.     So,   also,  in  in  evidence  should  not  be  incorporated  in  a 

support  of   the   presumption  that  the   trial  bill  of  exceptions,  though  they  refer  to  the  same 

court  has  performed  its  duty,  this  court  will  matter  as  that  in  controversy,  and  were  com- 

presume  that  findings  were  waived  when  none  mentedon  in  the  argument  at  the  trial:  In  re 

appear  in  the  transcript.    But  this  presump-  Moore* s  Estate,  February  18,  1889. 

tion  has  no  force  when  a  writing  clearly  in-  Speciflcatione  of  tne  particiilar  errors 

tended  to  be  a  finding  upon  a  material  issue  of  law  on  which  the  appellant  will  rely  are 

appears  to  have  been  filed  oy  the  judge  of  the  not  necessary  in  a  bill  of  exceptions:  Shad- 

court  below:  Kimball  v.  Stormer,  65  Id.  116.  bume  v.  Daly,  76  Cal.  355. 

Petition  to  settle  bill  of  exceptions, 

644.    Beference.  —  The  parties   to   the  which  avers  that  the  bill  does  not  state  suffi- 

action  entered  into  a  stipulation  for  its  refer-  cient  of  the  testimony  of  witnesses  to  explain 

ence,  which  authorized  the  referee  to  deter-  the  questions  to  which  objections  are  teuLcn, 

mine  all   the    issues  of   law  and  fact,   im.d  but  which  does  not  set  forth  the  statements  of 

provided  thai^  upon  the  filing  of  the  report  of  the  bill  which  are  alleged  to  be  contrary  to  the 

the  referee,  judgment  should  be  entered  by  facts,  together  with  the  facts  and  the  point  of 

the  court  in  accordance  therewith.    The  court  exception,  is  insufficient:  In  re  BiddeVs  Estate^ 

thereupon  made  an  order  of  reference  direct-  75  Cal.  229. 
ing  judgment  to  bo  entered  upon  the  filing  of 

the  report  of  the  referee;  and  it  was  held  that  652.    Settlement  by  supreme  coiut. — 

upon  the  filing  of  the  report,  the  clerk  was  In  an  application  by  the  supreme  court  for  the 

authorized  to  enter   judgment  without  any  settlement  of  a  bill  of  exceptions,  the  petition 

further  order  of  the  court:  Bowie  v.  Borland,  should  set  forth  the  exceptions  taken  and  the 

68  Cal.  233.  evidence  in  support  thereof,  and  notice  of  the 
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MipUcatioii  ahould  be  given  to  the  trial  judge:  with  the  subject-matter  of  the  trial,   which 

SiaU  qfHcwea,  68  Cal.  413;  see  People  v.  Bit'  would  be  at  all  likely  to  influence  him  in  the 

aneourtf  73  Id.  1.     An  order  refusing  to  settle  performance  of  his  duty,  is  sufficient  miscon- 

a  proposed  statement  on  motion  for  a  new  duct  to  warrant  a  new  trial:  People  v.  McCoy ^ 

trial,  on  the  ground  that  the  same  is  so  grossly  71  Cal.  395;  but  where,  during  the  delibera- 

inaccurate  as  to  be  a  mere  pretense  and  fraud,  tions  of  the  jury,  one  of  the  jurors  told  his  fel- 

conceding  it  to  be  appealable,  will  not  be  re-  low-jurymen  that  the  estate  of  the  decedent  was 

viewed  on  appeal:  Hearst  v.  Denruaon^  72  Id.  rich,  and  could  afford  to  pay  the  claim  of  the 

227.     A  petition  to  the  supreme  court  for  the  plaintiff,  it  will  be  held  that  the  statement 

settlement  ol  a  bill  of  exceptions  should  set  was  irrelevant,  and  it  will  not  be  presumed  to 

forth  the  statements  of  the  bill  as  settled  by  have  influenced  the  verdict:  Steward  v.  Bmhel, 

the  judge  of  the  trial  court,  which  are  alleged  72  Id.  187.     A  new  trial  will  not  be  granted 

to  be  contrary  to  the  facts,  together  wiw  a  on  account  of  the  temporary  absence  oi  one  of 

statement  of  the  facts  and  the  pomt  of  the  ex-  the  jurors  during  the  trial,  if  the  party  moving 

eeptions.    A  mere  statement  m  the  petition  knew  of  the  absence  at  the  time  and  failed  to 

that  the  bill  as  settled  by  the  trial  judge  does  call  the  attention  of  the  court  to  the  fact: 

not  state  sufficient  of  the  testimony  of  wit-  Id.     Where  a  party  in  the  trial  of  a  criminal 

nesses  to  explain  the  questions  to  which  objec-  case  sees  or  knows  of  an  act  of  misconduct 

tions  or  exceptions  were  taken,  is  insufficient:  by  a  juror,  which  he  does  not  bring  to  the 

EstaU  qfJBidaei,  75  Id.  229.  attention  of  the  court»  or  object  to  at  the 

time,  or  at  any  other  time  during  the  trial,  or 

656.    Time  of  notice.  — The  statute  does  on  the  hearing  of  a  motion  for  a  new  trial,  it 

not  contemplate  a  motion  for  a  new  trial  until  is  too  late  to  make  the  misconduct  a  basis  of 

all  the  issues  of  fact  have  been  tried.   Amotion  objection  after  the  court  has  disposed  of  the 

for  a  new  trial  upon  a  plea  of  former  con  vie-  motion  and  pronounced  judgment:  People  v. 

tion  is  not  authorized,  and  there  can  be  no  ap-  McCoy,  71  Id.  395. 

peal  from  an  order  refusing  such  motion:  Peo-  "Dewalt.  —  A  new  trial  cannot  be  had  in 

pie  V.  Majors,  65  Cal.  100.    A  notice  of  motion  cases  of  default:  Savings  and  Loan  Society  v. 

lor  a  new  trial  in  an  action  tried  by  a  referee,  Meeks,  66  Cal.  371. 

and  subsequent  proceedings  based  thereon,  are  Surprise.  — Beiuff  misled  by  the  prayer  of 
ineffectnal  for  any  purpose,  if  made  before  the  the  complaint,  conceding  it  to  constitute  a  sur- 
findinffs  and  judgment  are  filed:  Careaga  v.  prise, will  not  warrant  a  new  trial,  if  the  party 
Pernatd,  66  Id.  351.  moving  could  have  relieved  himself  of  the  con- 
Where  a  judgment  against  two  de-  sequencesof  the  surprise  by  applving  for  a  con- 
fendants  is  reversed  on  an  appeal  taken  by  tinuance,  but  failed  to  make  sucn  application: 
one  of  them,  and  thereupon  on  his  motion  is  Bailey  v.  Bichai'dson,  66  Cal.  416.  One  has  no 
vacated  and  set  aside  by  the  lower  court,  he  rieht  to  a  new  trial  on  the  ground  of  surprise, 
cannot  afterwards  object  to  the  right  of  the  where,  rdying  on  his  supposed  right  to  testify, 
defendant  who  did  not  appeal  to  participate  in  and  making  no  provision. to  sustain  his  case  by 
the  new  trial:  Pfister  v.   Wade,  69  Cal.  133.  other  evidence,  his  testimony  is  rejected  under 

Where  all  material  issues  of  case  have  a  statutory  prohibition:  Bognall  v.  JRoacIi,  76 

been  disposed  ol^  a  motion  for  a  new  trial  Id.  106.  Where  the  affidavits  are  conflicting  as 

may  be  made  as  to  a  part  of  the  issues:  San  to  the  question  of  surprise,  the  court  below 

Diego  L,  <k  T.  Co,  v.  Neale,  December  31, 1888.  cannot  be  said  to  have  acted  without  the  exer- 
cise of  a  proper  discretion:  Symona  v.  Bunnell, 

667.    Argument  to  jury.  —  A  new  trial  decided  March  15,  1889. 

will  not  be  granted  on  the  ground  that  the  at-  Newly  discovered  evidence.  —  An  ap- 

tomey  for  the  respondent,  in  his  argument  to  plication  for  a  new  trial  in  a  criminal  case,  on 

the  jury,  assumed  the  existence  of  facts  not  in  the  ground   of   newly    discovered   evidence, 

evidence,  when  the  record  faiU  to  show  whether  should  be  regarded  with  distrust  and  disfavor: 

or  not  the  court,  on  the  objection  of  the  ad-  •  People  v.  Howard,  74  Cal.  547.     A  new  trial 

verse  party,  corrected  the  statements.     In  the  will  not  be  granted  on  the  ground  of  newly 

absence  of  such  a  showing,  it  will  be  presumed  discovered  evidence,   if  the  evidence    might 

that  the  court  instructed  the  jury  to  disregard  have  been  discovered  by  reasonable  diligence 

the  unauthorized  statements  of  the  attorney:  in  time  to  have  been  produced  at  the  trial: 

Fredericks  v.  Judah,  73  Cal.  704.  People  v.  Clung  Hing  Chang,  74  Id.  389.     And 

Misconduct  of  sheriff. — Pending  the  trial,  in  order  to  entitle  one  to  a  new  trial  on  the 

and  while  the  jury  was  in  his  charge,  the  sher-  ground  of  newly  discovered  evidence,  the  affi- 

iff  conducted  the  jurymen  to  public  saloons,  davits  used  on  the  motion  must  show  that  the 

and  furnished  them  with  liquor  at  his  own  ex-  defendant  could  not,  with  the  exercise  of  rea- 

pense.    A  reward  had  been  offered  for  the  con-  sonable  diligence,   have  discovered  and  pro- 

viction  of  the  defendants,  which  the  sheriff  duced  on  the  trial  the  evidence  claimed  to  be 

hoped  to  obtain.    It  was  held  that  the  conduct  newly  discovered,  and  that  the  evidence  is  such 

of  the  sheriff  was  a  sufficient  irregularity  to  as  to  render  a  different  result  probable  if  a 

warrant  a  new  trial:  People  v.  Myers,  70  Ced.  retrial  were  had:  People  v.  Howard,  74  Id.  547; 

682.  Pe^le  v.  Sutton,  73  Id.  243;  People  v.  McCurdy, 

Verdict  obtained  by  averaging  amounts  68  Id.  576;  People  v.  Leong  Yune  Gun,  77  Id.  636; 

marked  down  by  all  the  jurors  is  not  assented  Boss  v.  Sedgvrick,  69  Id.  247.     A  new  trial  will 

to   "by  a    resort    to   the    determination    of  not  be  granted  on  the  ground  of  newly  discov- 

chance,"  within  the  meaning  of  subdivision  ered  evidence,  where  such  evidence  is  merely 

two  of  this  section:  Hunt  v.  ElUoU,  77  CaL  588.  cumulative:  Beed  v.  Drais,  67  Id.  491;  People 

Misconduct  of  juror.  —The  reading  by  a  v.  Fong  Ah  Sing,  70  Id.  8;  People  v.  Wong  Ah 

juror,  during  the  progress  of  the  trial,   of  a  Foo,  69  Id.   180;  Crystal  Lake  Ice  Co.  v.  Mc- 

newspaper  con tainmg  any  matter  in  connection  Aulay,lo  LI.  631;  Pcopfc  v.  O'Brien,  decided 
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December  29,  1888;  ifcOormick  ▼.  Cent,  R.  R.  pesnmed  in  favor  of  tli«  action  of  tlie  eoiirt 

Co.,  75  CaL  506;  and  is  contradicted  by  theaffi-  below  that  one  of  tbe  groanda  of  the  motion 

darito  of  the  advene  p%rty:  PwpU  ▼.  Wong  was  the  insufficiency  of  the  evidence  to  sostain 

Ah  F0O9  69  Id.   180;  or  when  tne  evidence  the  verdict;  and  if  there  is  a  substantial  con- 

eUimed  to  be  newly  discovered  is  not  such  as  flict  in  the  evidence,  the  order  of  the  court  will 

to  render  a  different  remilt  prolnble  on  a  re-  be  affirmed:  Hook  v.  HaUj  68  Id.  22. 

trial:  Byrne  v.  Reed,  75  Id.  277.    And  a  plain-  Verdict  against  law.  —  A  verdict  con- 

tif^  in  wboie  favor  judgment  has  been  rendered  trary  to  an  instruction  of  the  court  upon  a 

in  exact  accordance  with  the  allegations  of  her  point  of  law  is  a  verdict  against  law:  Detla  v. 

complaint,  is  not  entitled  to  a  new  trial  on  the  aace^  71  Cal.  552. 

ground  of  newly  discovered  evidence,  which,  Immatearial  oondnsionof  law.  — A  new 

if  true,  would  contradict  the  averments  of  the  trial  will  not  be  granted  merdy  because  of  an 

complaint,  and  tend  to  show  that  she  was  mis-  unnecessary  and  immaterial  statement  in  the 

taken  in  her  rights,  when  the  action  was  com-  conclusions  of  law:  People  ex  reL  Love  ▼.  Cen- 

menced:  Boies  v.  BcUes,  71  Id.  907.    The  de-  Ur,  66  OaL  551. 
f endant  moved  for  a  new  trial,  and  one  of  the 

grounds  of  the  motion  was  newly  discovered  658.  Verdict — Impeachiiiantof —Affl- 
evidence,  which  consisted  of  certain  letters  davits  of  Jurors.  —  The  verdict  of  a  jury 
written  by  the  defendant  and  by  the  sheriff  of  cannot  be  impeached  by  the  affidavits  of  indi- 
the  county  in  which  he  was  convicted.  The  vidual  jurors,  showing  that,  in  determining 
letters  were  relied  on  as  tending  to  prove  the  their  verdict,  facts  not  in  evidence  were  con- 
insanity  of  the  defendant.  It  was  neld  that  sidered.  Under  section  657  of  the  Code  of 
the  motion  was  properly  denied:  People  v.  Civil  ProG«dure,  such  affidavits  can  only  be 
O'Neal,  67  Id.  378.  resorted  to  for  the  purpose  of  impeaching  the 

Inadequacy  of  verdict.  —  In  an  action  verdict,  when  the  verdict  has  been  determined 

to  recover  damages  for  personal  injuries,  the  by  a  resort  to  chance:  Fredericks  v.  Judah,  73 

plaintiff  in  whose  favor  the  verdict  is  ran-  CaL  604. 
dered,  may  move  for  a  new  trial  upon  the 

ground  that  the  verdict,  being  too  small,  is  not  669.    Hearing  and  determination  of 

sustained  by  the  evidence;  and  a  specification  motion  a  triaL  — The  hearing  and  disposi- 

of  error  in  the  statement  to  the  effect  that  it  tion  of  a  motion  for  a  new  trial  is  a  trial  within 

appears  from  the  evidence  that  the  injuries  of  the  meaning  of  section  398  of  the  Code  of  Civil 

the  plaintiff  were  very  serious,  and  that  the  Procedure:  Finn  v.  SpagnoU,  67  Cal.  330. 

sum  found  by  the  jury  was  unreasonable  and  Bight  to  move  for  is  statutory.  — Tbe 

crossly  inadequate,  is  a  sufficient  specification:  right  to  move  for  a  new  trial  is  statutory,  and 

Bennett  v.  Hobro,  72  Cal.  178.  must  be  pursued  in  the  manner  pointed  out  by 

Insufficiency  of  evidence.  — A  motion  for  the  statute:  Burton  v.  Todd,  68  Cal.  485. 
a  new  trial  cannot  be  based  on  the  ground  of  Time  of  giving  notice:  See  Ihiffy.  Dvff, 
the  insufficiency  of  the  evidence  to  justify  the  71  CaL  513;  James  v.  McCana,  decided  Janu- 
judgment,  nor  on  the  ffround  that  the  ludg-  ary  12,  1889.  Under  this  section,  a  party  in- 
ment  is  against  law.  The  motion  should  be  tending  to  move  for  a  new  trial,  wnere  the 
directed  to  the  decision,  and  not  the  judgment:  action  was  tried  by  the  court  without  a  jury, 
Boston  Tunnel  Co.  v.  McKenzie,  67  CaL  485;  has  a  ri^^ht  to  wait  for  a  notice  in  writins  of 
but  a  notice,  which  specifies  as  a  ground  for  the  the  decision  from  the  adverse  party  beK>re 
motion  insufficiency  of  the  evidence  to  support  givins  notice  of  his  intention,  and  he  is  en- 
or  justify  the  findings,  is  a  valid  notice  under  titlea  to  such  notice  of  decision  before  he  is 
this  section:  Id.  Where  the  evidence  is  sub-  called  on  to  act,  although  he  was  present  in 
stantially  conflicting,  a  new  trial  will  not  be  court  when  the  decision  was  rendered,  and 
f;rantod  on  the  ground  that  the  decision  is  not  waived  findings,  and  asked  for  a  stay  of  pro- 
justified  by  the  evidence:  Crystal  Lake  Ice  Co,  ceedinffs  on  the  judgment:  Biaffi  v.  Howes,  66 
V.  McAtUay,  75  Id.  631;  Anderton  v.  Black,  '  Id.  469;  but  a  notice  of  intention  filed  and 
70  Id.  236;  Stuart  v.  Hoffman,  68  Id.  381;  served  fourteen  years  after  entry  of  judgment 
DeeUz  v.  8ave,  71  Id.  552;  Clanton  v.  Couxtrd,  is  not  given  in  time,  though  themovmg  party 

67  Id.  373;  Hancock  v.  Burton,  73  Id.  52.  A  had  no  formal  notice  of  the  judgment  the 
verdict  rendered  upon  substantially  conflicting  record  showing  that  he  had  actual  Knowledse 
evidence  will  not  be  disturbed  and  a  new  tried  of  it  at  or  about  the  time  it  was  rendered: 
granted  except  for  errors  of  law  occurrinff  at  the  OrayY,  Winder,  77  Id.  525.  And  where  the 
trial:  Winans  v.  Sierra  Lumber  Co,,  66  Id.  61;  defeated  party  gives  notice  of  his  intention 
but  a  motion  for  a  neW  trial  on  the  ground  of  to  move  lor  a  new  trial,  without  waiting  for 
the  insufficiency  of  tbe  evidence  to  justify  the  the  service  on  him  of  a  notice  of  the  decision, 
verdict  is  addressed  to  the  sound  legal  discre-  he  thereby  waives  such  notice,  and  if  the  mo- 
tion of  the  trial  court,  and  an  order  granting  tion  so  made  is  denied,  he  cannot  afterwards 
a  new  trial  on  that  ground  will  not  be  reversed  have  recourse  to  a  new  motion:  Thome  v. 
on  appeal,  unless  a  manifest  abuse  of  discretion  Finn,  69  Id.  251.  A  notice  given  before  the 
appears:  Ceroid  v.  J,  M,  Brunsioick  and  BaUce  findings  are  signed  is  premature  and  inefiec- 
Co.,  07  Id,  124;  BenneU  v.  Hobro,  72  Id.  178;  tual:  Dominguet  v.  MascoUi,  74  Id.  269.  Be- 
People  V,  HoUz,  73  Id.  241;  Mullina  v.  Wieland,  fore  the  expiration  of  the  ten  days,  the  superior 

68  Id.  231;  Breckenridge  v.  Crocker,  68  Id.  403;  court,  or  a  judge  thereof,  may,  for  good  cause. 
Tide  Land  Rec.  Co,  v.  Cunning/uim,  71  Id.  221;  extend  the  time,  not  exceeding  thirty  days, 
DoolittU  V.    Woodcock,  65  Id.  258;  Sullivan  v.  within  which  to  serve  and  file  a  notice  of  the 

Wallace,  73  Id.  307;  Pico  v.  Cohn,  67  Id.  258;  motion.   But  such  an  extension  cannot  be  made 

N alley  v.  McDonald,  77  Id.  284;  Mintum  v.  afterthe  time  fixed  by  the  statute  has  expired: 

BUSS,  77  Id.  99.     Where  a  new  trial  has  been  Burton  v.  Todd,  68  Id.  485.  .  See,  however, 

granted  in  an  action  tried  by  a  jury,  it  will  be  Brichman  v.  Ross,  67  Id.  601.    Under  section 
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1013  of  the  Code  of  Ciyil  Frocedttre,  where  the  Failure  to  file  affidavits  in  time.  — 
party  in  whose  favor  judgment  is  rendered  Where  a  motion  for  a  new  trial  on  the  ground 
serves  by  mail  a  notice  of  the  decision  on  the  of  excusable  neglect  is  denied  because  the  mov- 
attorney  of  the  adverse  party,  whose  office  and  ing  affidavits  were  not  filed  in  time,  a  subse- 
residence  are  distant  seventy  miles  from  the  quent  motion  under  section  473  of  the  Code  of 
place  of  deposit,  thio  latter  has  twelve  days  from  uivil  Procedure,  to  set  aside  the  judgment  on 
the  date  of  the  deposit  within  which  to  serve  the  same  ground,  will  also  be  denied,  unless 
and  file  a  notice  of  his  intention  to  m«>ve  for  a  sufficient  reasons  are  shown  for  the  delay  in 
new  trial:  Sullivan  v.  Wallaeej  73  Id.. 307.  An  filing  the  affidavits  on  the  former  motion: 
objection  that  the  notice  was  not  given  in  Heme  v.  TreadwelU  72  Cal.  217.  The  respond- 
time  must  be  taken  in  the  lower  court,  or  it  ent  on  a  motion  for  a  new  trial  does  not  waive 
will  be  deemed  to  have  been  Waived,  and  the  the  right  to  object  to  the  affidavits  of  the  mov- 
time  extended  by  consent  of  the  parties.  Such  ing  party  on  the  eronnd  that  the  same  were 
an  objection  cannot  be  raised  for  the  first  time  not  nled  in  time,  if  he  raises  the  objection  on 
in  the  supreme  court:  Briehman  v.  Boss,  67  the  hearing  of  the  motion:  Id. 
Id.  601.  An  objection  that  a  notice  of  inten-  Statement.  —  A  motion  for  a  new  trial 
tion  to  move  for  a  new  trial  was  not  served  made  solely  upon  a  statement  of  the  case  is 
and  filed  in  time  is  waived,  if  there  is  nothing  properly  heard  and  determined,  although  the 
in  the  statement  to  show  that  the  attomev  for  notice  of  the  motion  stated  that  it  would  also 
the  respondent  objected  to  the  service  of  the  be  made  upon  the  minutes  of  the  court  and  a 
notice  on  admitting  service  of  it,  or  of  the  bill  of  exceptions:  Hari  v.  Kimball^  72  Cal. 
statement,  or  on  the  settlement  of  the  state-  283.  Where  a  notice  designates  that  the  mo- 
ment: Sdd^ery  v.  TapiOy  68  Id.  184;  Carpen-  tion  will  be  made  for  all  the  causes  specified  in 
kr  v.  Heioel,  67  Id.  689.  this  section,  upon  a  statement  of  the  case,  the 

Presumption  as  to  notice.  —  Where  the  moving  party  is  bound  to  prepare  and  serve 

order  of  the  court  denjring  a  motion  is  stated  his  proposed  statement  within  the  time  allowed 

to  be  on  the  ground  that  **  a  motion  for  a  new  by  law  for  that  purpose.     A  failure  to  do  so  is 

trial  is  not  the  proper  remedy,"  it  will  be  a  waiver  of  the  right  to  move  for  a  new  trial: 

presumed  that  the  notice  of  intention  was  in  Cooney  v.  Furlong,  66  lot.  520.     Under  section 

all  respects  regular,  and  that  the  motion  was  1054  of  the  Code  of  CivU  Procedure,  where  the 

not  denied  on  the  ground  that  such  notice  was  time  for  the  preparation  of  a  statement  on 

not  given  in  time,   or  not  at  all:   Bank  qf  motion  for  a  new  trial  has  been  extended  by 

BeaitUburg  v.  HUehcockf  76  Cal.  489.  stipulation  between  the  parties,  the  court  has 

Vacating  judgment  or  decision. — Pro-  power  to  grant  a  further  extension,  not  ex- 

ceedings  for  a  new  trial  cannot  be  initiated  by  ceedins  thirty  days,  if  the  application  therefor 

a  notice  of  motion  to  vacate  and  set  aside  the  be  made  before  the  time  as  extended  by  stipu- 

jndgment  on  the  ^ound  of  insufficiency  of  the  lation  has  expired:  Curtis  v.  Superior  Court  of 

evidence  to  justify  the  judgment;    nor  can  Yolo  Co.,  70  Id.  390.     And  where  by  reason 

Buch  a  motion  be  based  on  the  ground  that  the  of  the  disqualification  of  the  judge  of  the  court 

judgment  is  against  law.    The  motion  should  in  which  an  action  is  tried  the  trial  is  presided 

be  directed  at  the  decision:  Sawyer  v.  Sargent,  over  by  a  judge  of  another  county,  the  latter 

65  Cal.  259.     Hence  a  notice  of  intention  to  has  power  to  grant  an  order  extending  the 

vacate  the  judgment  is  not  a  notice  of  inten-  time  to  prepare  and  serve  a  statement  on  a 

tion  to  move  for  a  new  trial:  LiiUe  v.  Jacks,  motion  for  a  new  trial,  although  the  order  is 

67  Id.  165.  But  a  notice  of  intention  need  not  made  in  a  county  other  than  the  one  in  which 
state  that  the  party  moving  will  ask  that  the  the  action  was  tried:  Matthews  v.  Superior 
verdict  or  decision  be  vacated:  Heinlen  y.  Court,  68  Id.  638.  A  defendant,  having  duly 
Htilhron,  71  Id.  557.           ^  served  his  proposed  statement  on  motion  for 

Amendment  of  notice:  See  Cooney  v.  a  new  trial,  to  which  the  plaintiff  had  duly 
Furlong,  66  Cal.  520.  A  notice  radically  served  amendments,  presented  the  same  to  the 
defective  cannot  be  amended  after  the  time  judge  for  settlement  fourteen  days  after  the 
allowed  by  statute  for  giving  notice  has  ex-  service  of  the  amendments.  No  notice  was 
pired:  Little  v.  Jacks,  67  Id.  165.  And  an  given  to  the  plaintiff  of  the  presentation.  The 
order  refusing  to  idlow  an  amendment  to  judge  refused  to  settle  the  statement  because 
a  notice  of  intention  to  move  for  a  new  trial,  it  had  not  been  presented  in  time,  and  because 
which  is  asked  for  on  the  ground  of  accident  no  notice  of  the  presentation  had  been  given, 
and  mistake,  will  not  be  reversed  when  the  The  defendant  thereupon  engrossed  the  state- 
evidence  as  to  the  alleged  accident  and  mis-  ment,  embodying  therein  all  of  the  proposed 
take  is  conflicting:  HodgdonY,  Southern  Pacific  amendments,  and  presented  it  to  the  judge  for 
jR.  R,  Co.,  75  Id.  650.  settlement  thirty  days  after  the  former  pre- 

Irregrularity— Waiver:  See  Hook  v.  HaXl,  sentation.    It  was  held  that   the  engrossed 

68  Cal.  22.  Aji  irregularity  in  the  notice  of  statement  was  a  new  statement,  and  that  the 
intention  to  move  for  a  new  trial  is  waived  by  judge  had  no  authority  to  settle  and  allow  it, 
a  failure  to  make  any  objection  on  the  cround  as  the  time  for  the  service  of  a  statement  had 
of  such  irregularity,  either  at  the  settlement  passed:  WUls  v.  Kong,  70  Id.  548.  In  the  ab- 
of  the  statement,  or  on  the  hearing  of  the  mo-  sence  of  a  showing  to  the  contrary^,  a  state- 
tion:  Christy  v.  Spring  Valley  Water  Works,  68  mcnt  on  motion  for  a  new  trial,  which  is  cer- 
Id.  73;  Hibemia  Savings  and  Loan  Soc  v.  tified  to  by  the  trial  judge  as  having  been 
Moore,  68  Id.  156.  properly  settled,    is  presumed  to  have  been 

Notice  of  intention — Striking  out.  —  served  as  required  by  law:  Sullivan  v.  JVallaee, 

A  notice  of  intention  to  move  for  a  new  trial  73  Id.  307.     Where  a  proposed  statement  on 

cannot  be  stricken  out  for  want  of  diligence  in  motion  for  a  trial  is  served  on  the  attorney  of 

Prosecuting  the  motion:  HeUbron  v.  Hehdeny  the  adverse  party  within  the  time  limited  by 

0  CaL  482.  law,  and  the  proposed  amendments  thereto  axe 
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adopted  by  the  moving  party,  the  statement  aa  evidence  bnt  fails  to  contain  a  specification  of 

amended  may  be  presented  to  the  judge  or  de-  the  particulars  wherein  it  is  alleged  to  be  in- 

livered  to  the  clerk  for  settlement  within  any  sufficient  to  sustain  the  verdict,  prior  to  its 

reasonable  time  thereafter.     Under  such  cir-  settlement  by  the  judge,  may  be  amended  by 

cumstances,  subdivision  3  of  this  section  does  the  insertion  of  such  specifications  at  any  rea- 

not  limit  the  time  within  which  to  present  the  sonable  time  after  its  proposal     In  such  a 

statement  for  settlement*.  Pendergrw*s  v.  Cross^  case,  the  limitation  of  six  months  on  the  power 

73  Cal.  475.  A  statement  is  not  requiredto  be  of  the  court  to  grant  amendments,  as  provided 
filed  until  it  has  been  signed  by  the  judge,  in  section  473  of  the  Code  of  Civil  Procedure, 
with  his  certificate  that  it  is  allowed;  when  does  not  apply:  Smith  v.  City  qf  Stockton,  73 
filed,  and  not  before,  it  becomes  a  part  of  the  Id.  204.  Specifications  of  particulars  in  which 
record:  Biagi  v.  Howes,  66  Id.  469.  A  state-  the  evidence  is  alleged  to  be  insufficient  are 
ment  not  signed  nor  certified  by  the  judge  of  sufficient  if  they  give  the  opposite  party  notice, 
the  court  below  will  not  be  considered  by  the  in  plain  and  direct  language,  of  the  matters 
appellate  court:  Sawyer  v.  Sargent,  65  Id.  259.  that  will  be  urged  on  the  hearing:  Hamett  t. 
So  also  a  statement  on  a  motion  for  a  new  Central  P,  i?.  B.  Co.,  decided  December  29, 
trial  which  contains  no  specification  of  errors,  1888.  Where  the  errors  of  law  upon  which  a 
or  of  particulars  wherein  the  evidence  is  motion  for  new  trial  was  made  are  not  speci- 
daimed  to  be  insufficient  to  justify  the  de-  fied  in  the  statement,  it  will  be  presumed  that 
cision,  should  be  disregarded:  SUva  v.  Holland,  they  were  disregarded  by  the  court  on  the 

74  Id.  530.  An  order  refusing  to  settle  a  pro-  heariog  of  the  motion:  Pico  v.  Cohn,  67  Id. 
posed  statement  on  motion  for  a  new  trial,  on  258. 

the  ground  that  the  same  is  so  grossly  inac- 
curate as  to  be  a  mere  pretense  and  fraud,  con-  660.  Heview  of.  —  Order  granting  a  nefir 
ceding  it  to  be  appealable,  will  not  be  reviewed  trial  on  the  jg;round  of  errors  which  occnrred 
on  appeal,  when  the  record  fails  to  show  that  during  the  trial  will  not  be  reversed  on  appeal, 
the  proposed  statement  is  not  fraudulent:  if  it  appears  that  any  errors  prejudicial  to  the 
Hearst  v.  Dennison,  72. Id.  227.  But  a  writ  of  respondent  were  committed  on  the  trial:  Estate 
mandate  lies  to  compel  a  referee  to  settle  a  ofCrouer,  74  Cal.  180.  Unless  an  order  grant- 
statement  on  motion  fer  a  new  trial  in  an  ac-  ing  a  new  trial  has  been  made  npon  some  le'^ 
tion  tried  by  him.  Upon  the  refusal  of  the  proposition,  which  may  be  considered  in  itself, 
referee  to  settle  such  statement,  the  remedy  a  stronger  showing  is  required  to  justify  the 
by  appeal,  conceding  it  to  exist,  is  inadequate:  supreme  court  in  interfering  with  it  than  with 
iMreagay,  FemaH,  66  Id.  351.  As  to  nature  an  order  refusing  a  new  trial:  Cooney  v.  Fur^ 
of  settlement,  see  Meilor  v.  Crouch,  76  Id.  594.  lona,  66  Id.  520. 

Where  a  motion  for  a  new  trial  is  to  be  made  Order  final  as  to  superior  court.  —  The 
on  a  statement  of  the  case,  an  order  denying  Code  of  Civil  Procedure  authorizes  but  one 
the  motion  before  the  statement  has  been  set-  motion  for  a  new  trial,  and  the  order  thereon 
tied  and  certified  by  the  court  is  erroneous:  is  final,  so  far  as  the  superior  court  is  con- 
Stewart  v.  Taylor,  60  Id.  5.  Pending  an  ap-  cemed.  Such  an  order  cannot  bo  set  aside  by 
peed  from  such  order,  the  lower  court  has  no  the  trial  court:  Borland  v.  Cunmngliam,  60  CaL 
authority  to  vacate  or  set  aside  the  same:  Id.  484.  It  is  otherwise,  however,  where  such 
Bpecmcation  of  errors:  See  HuSbron  ▼.  order  had  been  inadvertently  or  prematurely 
(7.  A  K.  I.  jD.  Co.,  76  Cal.  8;  Shadbume  ▼.  made.  In  this  case,  the  order  may  be  set 
IMy,  76  Id.  355.  Where  the  specification  of  aside  on  motion:  Odd  Fellotos  Sav.  Bank  t. 
errors  in  a  statement  of  the  case  on  motion  for  Deuprey,  66  Id.  168.  But  an  order  of  the  court 
a  new  trial  does  not  comply  with  the  statute,  dismissins  the  proceedingu  on  a  motion  for  a 
it  will  be  disregarded  on  appeal;  but  if  a  par-  new  trial  cannot  be  set  aside  on  an  ex  parte 
tioular  error  is  sufficiently  mdicated,  it  will  be  application:  Oreehn  v.  Marker,  67  Id.  364.  In 
oonsidered,  although  the  place  where  it  is  an  action  brought  in  a  justice's  court,  a  final 
found  is  not  correctly  given,  and  it  is  not  num-  judgment  was  rendered  in  favor  of  the  defend- 
bered  to  correspond  with  the  specification:  ant  on  a  demurrer  to  the  complaint.  The 
Fleming  Y.  AUbeck,  67  Id.  226.  A  notice  of  mo-  plaintiff  thereupon  appealed  to  the  superior 
tion  for  a  new  trial,  to  be  made  upon  t|ie  min-  court,  where  the  demurrer  was  again  sustained, 
utes  of  the  court,  on  the  ground  that  the  without  leave  granted  to  amend.  Thereafter, 
findings  and  decision  are  not  justified  by  the  the  plaintiff  moved  for  a  new  trial,  and  subee- 
evidence,  must  specify  the  particulars  wherein  quently  filed  a  proposed  statement.  The  mo- 
the  evidence  is  claimed  to  be  insufficient:  Weyl  tion  was,  on  due  notice  given  by  the  defendanti 
V.  Sonoma  V,  B.  B,  Co.,  69  Id.  202.  And  where  stricken  off  the  calendar.  It  was  held  that  the 
a  motion  for  a  new  trial  is  made  on  the  ground  action  of  the  court  was  equivalent  to  a  denial 
of  the  insufficiency  of  the  evidence  to  justify  of  the  motion,  and  that  the  court  could  not 
the  decision,  and  the  statement  of  the  case  afterwards  set  its  ruling  aside  and  grant  a  re- 
contains  no  specifications  of  the  particulara  hearing  of  the  demurrer:  Lan^  v.  jStiperiorCottW 
wherein  the  evidence  is  claimed  to  be  insuffi-  qf  t/ie  City  and  County  qf  San  Francisco,  71  Id. 
cient,  the  court,  on  the  hearing  of  the  motion,  491. 

must  disregard  the  statement  as  to  that  ground  Jurisdiction  of  court  to  hear  and  de- 
fer a  new  trial:  Patent  Brick  Co.  v.  Moore,  75  termine  motion  for  a  new  trial  may  be 
Id,  205;  Lottnie  v.  Salz,  75  Id.  349;  Alpersv.  called  into  exercise,  either  by  a  submission  of 
ScJiammel,  75  Id.  690;  Hershey  v.  Kness,  75  Id.  the  motion  or  by  a  motion  to  deny  and  dismiss 
115;  Donolioe  v.  Mariposa  L.  <k  M.  Co.,  06  Id.  the  motion  for  want  of  prosecution,  upon  the 
817;  Parker  v.  Beay,  76  Id.  103.  See  Menk  v.  cround  that  the  party  moving  for  a  new  trial 
Home  Mat,  Ins,  Co.,  76  Id.  50;  Paris  v.  Bay-  failed  to  serve  or  file  his  statement  or  other 
nor,  76  Id.  647.  But  a  proposed  statement  on  moving  papers  within  the  time  allowed  bv  law: 
motion  for  a  new  trial,  which  embodies  the  Odd  Fellows  Sav.  Bmik  v.  Deuprey,  66  Cal.  168. 
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661.     Record  on  appeaL — Where  the  the  plaintiff,  less  damages  claimed,  bnt  did 

record  fails  to  disclose  the  grounds  upon  which  not  nnd  in  their  verdict  the  value  of  the  prop- 

the  motion  for  a  new  trial  was  heard  and  de-  erty.    The  justice  thereupon  entered  judgment 

termined,  the  ruling  of  the  court  upon  the  mo-  in  favor  of  the  plaintiff  for  the  return  of  the 

tion  cannot  be  reviewed  on  appeal:  People  v.  property,  or  for  its  value,  as  alleged  in  thecom- 

McCof/,  71  Cal.  395.     But  on  appeal  from  an  plaint,  in  case  a  return  could  not  be  had.    It 

order  granting  a  new  trial  in  an  action  tried  was  held  that  the  judgment  was  not  void,  al- 

by  a  jury,  where  the  record  fails  to  show  upon  though  the  verdict  was  erroneous  in  not  spe- 

what  ground  the  motion  was  granted,  and  the  cificially  finding  the  value  of  the  property,  and 

evidence  is  conflicting,  it  will  be  presumed  that  a  writ  of  mandate  would  lie  to  compel 

that  the  motion  was  granted  upon  the  ground  the   justice  to  issue  an   execution    thereon: 

of  the  insufficiency  of  the  evidence  to  support  Hoaue  v.  Fanning,  73  Id.  54.    In  such  a  case,  a 

the  verdict:  Tide  Land  RedamaUon  Co,  v.  C'un-  juagment  that  the  plaintiff  have  and  recover 

ningham,  71  Id.  221.     A  notice  of^  intention  to  "  the  po3se8sion  of  the  personal  property  in  the 

move  for  a  new  trial  and  the  evidence  of  its  complaint  herein  described''  is  not  void  for 

■ervice   and  filins  constitute  no  part  of  the  uncertainty,  if  the  complaint  specifically  de* 

judgment  roll,  and  if  nob  embodied  ia  the  bill  scribes  the  property  suea  for:  IcL 

of  exceptions,  will  not  be  considered  on  appeal  *vs      i       <■ 

for  th9  purpose  of  determining  when  it  was  "®*    Di«nisBal. — Under  this  section  and 

servea  and  filed:   Heine  v.  TreadtoeO,  72  Id.  aection  681,  requiring  in  the  dismissal  of  cer- 

217;  Alpera  v.  Sdiammd,  75  Id.  690;  see  also  ^^  actions  an  entry  of  such  dismissal  m  the 

Domingitn  v.  MoMoUi,  74  Id.  269;    Hook  v.  clerk's  register,  and  also  an  entry  of  the  judg- 

ffall,  68  Id.  22.    And  hence  an  alleged  error  n^ent  in  the  judgment-book,  an  action  is  not 

in  refusing  a  new  trial  on  the  grouncf  that  the  dismissed  until  the  judgment  is  entered  as  re- 

verdict  ij  ap;ainst  law,  because  unsupported  by  quired,  though  the  dismissal  be  properly  en- 

the  evidenc3,  will  not  be  consideretf  on  appeal  ^red  in  the  register:  Pagev,  Superior  Courts  76 

from  the  order  refusing  the  new  trial,  inmen  CaL  372. 

the  notioa  of  mtention  to  move  for  a  new  trial  q^q     Judgment  roU:  See  Wtek*  ▼.  OM 

meU  lo  Id.  590.    Aud  where  a  motion  for  a  new  x^^,,^  ,•_  +1!^  «,:««**.    «F.;«r;»»  «««  «i«;«.  i.« 

trial  U  denied,  it  will  not  be  presumed  from  *?^  ^  ^^^  minutes,  WMvmg  any  claim  by 

XV       ""«"*^"»  *«»  will  iiuu  "^  1?"^'**"^  -     ."*  adverse  possession  or  under   the   statute  of 

the  mere  fact  that  a  abatement  or  affidavits  limitatioiT^stitutes  no  part  of  the  judg- 

Judgment  roil.— Oa  an  appeal  from  an  eSl.    Time  for  ieeuaace.  —  Under  sec- 

wde/  refusing  a  new  trial,  the  judgment  roll  tions  958  and  1034  of  the  Code  of  Civil  Pro- 

must  be  embodied  in  the  transcript:  KimpU  v.  cedure,    the    five    years    within    which    an 

Conway t  69  Cal.  71.  execution  may  be  issued  on  a  judgment  for 

A    •  J         J.  costs  incurred  in  the  supi-eme  court  on  an  ap- 

684.     Entx^.  —A  judgment  upon  a  ver-  peal  from  a  judgment  commences  to  run  from 

diet  rendered  Saturday  night  will  not  be  m-  the  time  that  a  minute  of  the  judgment  of  the 

vali.l,  although  not  entered  until  Monday,  the  supreme  court  is  entered  on  the  docket  of  the 

statute  beiug  purely  directory,  and  not  manda-  lower  court:  MeMann  v.  Superior  Court,  74 

tory:  Butuiy  v.  MrvjinejtH,  76  Cal.  532.     Under  q^I.  106. 

this  section  and  section  561,  subdivision  4,  pro-  Ghiperior   court  has   power  to  recall 

viding  a  J  a  penalty  that  the  action  shall  be  dis-  execution  which  had  been  improperly  issued 

mldse  I  when  judgment  is  not  entered  withm  after  the  expiration  of  the  time  allowed  by 

six  months  after  verdict,  the  court  does  not  jaw  for  its  issuance,  and  to  order  the  sheriff  to 

lo3e  jurisdiction  of  the  cause  if  judgment  is  refund  money  collected  by  him  thereon:  Me* 

entered  within  six  months  after  the  verdict  is  Mann  v.  Superior  Court,  74  CaL  106. 
rendsred:   Waters  v.  Dumas,  75  Id.  663. 

688.     Judgment.  —  A  judgment  is  bnt 

667.  Judgment  in  replevin.  — In  an  the  evidence  of  a  debt,  and  as  such  is  not  sub- 
actioa  to  recover  the  possession  of  personal  ject  to  levy  or  sale  under  execution:  Dore  v. 
property,  or  its  value,  with  damages  for  its  de-  DougJieriy,  72  Cal.  232;  see  McBride  v.  Fallon, 
tention,  a  judgment  for  the  plaintiff  must  be  65  Id.  301 ;  Latham  v.  Blake,  decided  May  14, 
in  the  alternative  form  prescribed  by  this  sec-  18S8;  S.  C,  77  Cal.  646.  An  appellant  claimed 
tion:  StfuxiH  v.  T  iff  lor,  68  Cal.  5;  McCne  v.  to  bo  entitled  to  the  money  due  upon  the  judg- 
Tututtstul,  06  Id.  486;  B rich/nan  v.  Boss,  67  Id.  ment  in  question  under  an  execution  sale.  The 
631;  see  Burbe  v.  KocJi,  75  Id.  356.  A  defend-  execution  was  issued  out  of  a  justice's  court 
ant  who  recovers  a  judgment  in  an  action  of  against  the  person  in  whose  favor  the  judg- 
repleviii,  where  the  property  has  been  delivered  ment  was  rendered.  The  levy  of  the  execu- 
to  the;  plaintiff,  is  entitled  to  a  judgment  for  tion  was  made  by  the  sheriff,  who  delivered  to 
a  return  of  all  the  property,  and  if  it  cannot  and  left  with  the  judgment  debtor  a  copy  of 
be  returue<l,  then  to  a  judg  nent  for  the  value  the  writ,  with  a  notice  in  writing  that  he  lev- 
of  the  whole.  It  is  not  necessary  that  the  sep-  ied  upon  the  judgment,  particularly  describing 
arate  value  of  each  article  sued  for  be  found  it,  and  also  upon  all  moneys,  goods,  credits, 
by  the  court:  Wlueirfiore  v.  Rape,  65  Id.  237;  effects,  debts  due  or  owing,  or  under  his  con- 
see  Myern  v.  MouUon,  71  Iil.  498.  An  action  trol,  and  requesting  him  not  to  pay  or  transfer 
was  brought  in  a  justice's  court  for  the  claim  the  same  to  any  one  except  the  sheriff.  It  was 
and  delivery  of  certain  personal  property,  or  held  that  the  service  of  the  writ  and  notice  on 
for  its  value  in  case  a  delivery  could  not  be  the  judgment  debtor  was  nota  levy  on  the  judg- 
had,  and  for  damages  for  the  detention  thereof,  ment  as  such,  but  a  garnishment  of  the  money 
The  jury  returned  a  general  verdict  in  favor  of  due  thereon:  Dore  v.  Douglterty,  72  Cal.  232. 
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690.   Property  exempt  from  execution, 

Seo.  690.  The  following  property  is  exempt  from  execution,  except  as 
herein  otherwise  specially  provided: — 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of  two  hundred  doUarSi 
belonging  to  the  judgment  debtor. 

2.  Necessary  household,  table,  and  kitchen  furniture  belonging  to  the 
judgment  debtor,  including  one  sewing-machine,  stoves,  stovepipes,  and 
furniture,  wearing  apparel,  beds,  bedding,  and  bedsteads,  hanging  pictures, 
oil  paintings  and  drawings,  drawn  or  painted  by  any  member  of  the  family, 
and  family  portraits  and  their  necessary  frames,  provisions  actually  provided 
for  individual  or  family  use  suflScient  for  three  months,  and  three  cows  and 
their  sucking  cailves,  four  hogs  with  their  sucking  pigs,  and  -food  for  such 
cows  and  hogs  for  one  month. 

8.  The  farming  utensils  or  implements  of  husbandry  of  the  judgment 
debtor;  also,  two  oxen,  or  two  horses,  or  two  mules,  and  their  harness,  one 
cart  or  wagon,  and  food  for  such  oxen,  horses,  or  mules  for  one  month;  also, 
all  seed,  grain,  or  vegetables  actually  provided,  reserved,  or  on  hand  for  the 
purpose  of  planting  or  sowing  at  any  time  within  the  ensuing  six  months, 
not  exceeding  in  value  the  sum  of  two  hundred  dollars,  and  seventy-five  bee- 
hives, and  one  horse  and  vehicle  belonging  to  any  person  who  is  maimed  or 
crippled,  and  the  same  is  necessary  in  his  business. 

4.  The  tools  or  implements  of  a  mechanic  or  artisan  necessary  to  carry  on 
his  trade;  the  notarial  seal,  records,  and  office  furniture  of  a  notary  public; 
the  instruments  and  chest  of  a  surgeon,  physician,  surveyor,  or  dentist  neces- 
sary to  the  exercise  of  their  profession,  with  their  professional  libraries  and 
necessary  office  furniture;  the  professional  libraries  of  attorneys,  judges, 
ministers  of  the  gospel,  editors,  school-teachers,  and  music  teachers,  and 
their  necessary  office  furniture;  also,  the  musical  instruments  of  music 
teachers  actually  used  by  them  in  giving  instructions,  and  all  the  indexes, 
abstracts,  books,  papers,  maps,  and  office  furniture  of  a  searcher  of  records 
necessary  to  be  used  in  his  profession. 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value  the  sum  of 
five  hundred  dollars;  also,  his  sluices,  pipes,  hose,  windlass,  derrick,  cars, 
pumps,  tools,  implements,  and  appliances  necessary  for  carrying  on  any 
mining  operations,  not  exceeding  in  value  the  aggregate  sum  of  five  hundred 
dollars;  and  two  horses,  mules,  or  oxen,  with  their  harness,  and  food  for  such 
horses,  mules,  or  oxen  for  one  month,  when  necessary  to  be  used  in  any 
whim,  windlass,  derrick,  car,  pump,  or  hoisting  gear;  and  also  his  mining 
claim,  actually  worked  by  him,  not  exceeding  in  value  the  sum  of  one  thou- 
sand dollars. 

6.  Two  horses,  two  oxen,  or  two  mules,  and  their  harness,  and  one  cart  or 
wagon,  one  dray  or  truck,  one  coup^,  one  hack  or  carriage,  for  one  or  two 
horses,  by  the  use  of  which  a  cartman,  drayman,  truckman,  huckster,  ped- 
dler, hackman,  teamster,  or  other  laborer  habitually  earns  his  living,  and  one 
horse,  with  vehicle  and  harness  or  other  equipments,  used  by  a  physician, 
surgeon,  constable,  or  minister  of  the  gospel,  in  the  legitimate  practice  of 
his  profession  or  business,  with  food  for  such  oxen,  horses,  or  mules  for  one 
month. 
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7.  One  fishing  boat  and  net,  not  exceeding  the  total  value  of  five  hundred 
dollars,  the  property  of  any  fisherman,  by  the  lawful  use  of  which  he  earns  a 
livelihood. 

8.  Poultry  not  exceeding  in  value  twenty-five  dollars. 

9.  The  earnings  of  the  judgment  debtor  for  his  personal  services  rendered 
at  anytime  within  thirty  days  next  preceding  the  levy  of  execution  or  attach- 
ment)  when  it  appears,  by  the  debtors'  affidavit,  or  otherwise,  that  such  earn- 
ings are  necessary  for  the  use  of  his  family,  residing  in  this  state,  supported 
in  whole  or  in  part  by  his  labor;  but  where  debts  are  incurred  by  any  such 
person,  or  his  wife  or  family,  for  the  common  necessaries  of  life,  the  one  half 
of  such  earnings  above  mentioned  are  nevertheless  subject  to  execution,  gar- 
nishment, or  attachment  to  satisfy  debts  so  incurred. 

10.  The  shares  held  by  a  member  of  a  homestead  association  duly  incor- 
porated, not  exceeding  in  value  one  thousand  dollars,  if  the  person  holding 
the  shares  is  not  the  owner  of  a  homestead  under  the  laws  of  this  state. 
All  the  nautical  instruments  and  wearing  apparel  of  any  master,  officer,  or 
seaman  of  any  steamer  or  other  vessel. 

11.  All  moneys,  benefits,  privileges,  or  immunities  accruing  or  in  any  man- 
ner  growing  out  of  any  life  insurance  on  the  life  of  the  debtor,  if  the  annual 
premiums  paid  do  not  exceed  five  hundred  dollars. 

12.  All  fire-engines,  hooks  and  ladders,  with  the  carts,  trucks,  and  car- 
riages, hose,  buckets,  implements,  and  apparatus  thereunto  appertaining, 
and  all  furniture  and  uniforms  of  any  fire  company  or  department  organized 
under  any  laws  of  this  state. 

13.  All  arms,  uniform,  and  accouterments  required  by  law  to  be  kept  by 
any  person,  and  also  one  gun,  to  be  selected  by  the  debtor. 

14.  All  court-houses,  jails,  public  offices  and  buildings,  lots,  grounds,  and 
personal  property,  the  fixtures,  furniture,  books,  papers,  and  appurtenances 
belonging  and  pertaining  to  the  jail  and  public  offices,  belonging  to  any 
county  or  to  any  city  and  county  of  this  state,  and  all  cemeteries,  publio 
squares,  parks,  and  places,  public  buildings,  town  halls,  markets,  buildings 
for  the  use  of  fire  departments  and  military  organizations,  and  the  lots  and 
grounds  thereto  belonging  and  appertaining,  owned  or  held  by  any  town  or 
incorporated  city,  or  dedicated  by  such  town  or  city,  to  health,  ornament,  or 
public  use,  or  for  the  use  of  fire  or  military  company,  organized  under  the 
laws  of  this  state.  No  article,  however,  or  species  of  property  mentioned  in  this 
section,  is  exempt  from  execution  issued  upon  a  judgment  recovered  for  its 
price,  or  upon  a  judgment  of  foreclosure  of  a  mortgage  thereon.  [Amendment 
approved  March  lly  1887;  Statutes  and  Amendments  1887 ^  99."] 

Notes  ov  Decisions  Afflioabls  to  SEcnoMs  690-958. 

690.      Exemption   a   personal    privl-  in  the  hands  of  the  officer  being  insnfficieni  to 

lege. —  Exemption  of  property  from  execution  satisiy  the  writ,  the  debtor  to  make  good  his 

is  a  personal  privilege  which  may  be  claimed  claim  of  exemption  must  offer  to  surrender  to 

or  waived  at  the  option  of  the  debtor:  Keybera  the  officer  the  otlier  property  of  the  same  gen- 

▼.  McComber,  67  Cal.  395.  eral  kind  subject  to  execution,  or  so  much  as 

How  and  when  must  be  claimed.  —  may  be  necessary  to  satisfy  the  writ,  and  fail- 
Where  a  debtor  has  more  property  of  a  par-  ing  to  do  so,  he  is  not  entitled  to  recover 
ticular  kind  than  is  exempt  from  execution,  asainst  the  officer  for  an  unlawful  seizure: 
and  a  writ  is  levied  upon  a  portion  thereof,  Keybera  v.  AfcComber,  67  Cal.  395.  *  The  right 
leaving  as  much  as  the  law  exempts,  and  to  claim  the  exemption  of  personal  property 
thereafter  the  debtor  claims  as  exempt  a  por-  from  execution  is  waived  by  a  failure  of  the 
tion  of  the  property  levied  upon,  the  residue  debtor  to  exorcise  it;  and  the  fact  that  he 
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might  have  claimed  it  will  not  be  sufficient  as  Sale  of  interest  of  a  partner.  —  A  sheriff 

anunst  his  creditors  to  impart  validity  to  a  in  enforcing  a  writ  of  execution  against  a  mem- 

aale  of  the  property  without  an  actual  and  ber  of  a  partnership,  should  taJce  possession  of 

oontinued   change  of   possession:    BaHon  y.  the  partnership  property  and  sell  tiie  interest 

Brown^  68  CaL  11.  of  the  execution  debtor  therein,  and  he  may 

Bight  to  exemption  out  of  iirm  prop-  deliver  the  possession  of  the  entire  property  to 

eirty:  See  Cowctn  v.  CredUora,  77  Cal.  ^3.  the  purchaser,  who  becomes  a  tenant  in  com- 

Oolts — Horses:  See  Murphy  v.  HarrU^  77  mon  with  the  other  partner.    Such  seizure, 

Cal.  194.  sale,  and  delivery  of  possession  is  not  a  conver- 

Stallion. —  A  plaintiff  resided  with  his  fam-  sionof  the  other  partner's  interest^  althon^^ 
ilv  on  a  farm  from  which  he  mainly  derived  at  the  time  of  the  levy  and  sale  the  execution 
his  support  by  cultivating  it»  but  also  carried  debtor  would  have  had  no  interest  in  the  part- 
on  other  business  not  connected  with  the  farm,  nership  property  had  there  been  an  account- 
He  was  the  owner  of  a  stallion  used  as  a  work-  ing  between  the  partners:  Wright  y.  Ward^  6S 
horse  on  the  farm,  in  addition  to  his  service  as  Cal.  526. 

a  stallion,  and  owned  other  horses  which  were  Several  lots  sold  en  masse.  — The  mere 

pledged  for  a  debt  and  in  the  possession  of  the  fact  that  sevwal  separate  tracts  of  land  belong- 

pledgee.    It  was  held  that  tne  plaintiff  was  ing  to  an  execution  debtor  were  sold  at  the 

engaged  in  farming,  and  that  the  stallion  was  execution  sale  en  masse  is  not  sufficient  to  ren- 

exempt  from  execution  under  this  section:  Jfc-  der  the  sale  void:  IHddell  v.  BarreH,  71  Cal. 

Cue  v.  Tunstead,  65  Cal.  506.  254.    And  where  several  water  ditches  and 

Thrariung-machine,  exemption  of:    See  water  rights  appertaining  to  them  constitute  a 

In  re  Baldwin,  71  CaL  74.  single  oonnected  system  of  water  supply,  so 

Several  implements  of  same  character  that  some  of  the  ditches  would  be  useless  if 

cannot  be  set  apart:  In  re  Baldwin,  71  Cal.  74.  owned  and  held  by  different  parties,  they  may 

Oreditors  may  oppose  without  filing  be  sold  under  execution  as  a  single  parcel: 

mritten  objections.  —On  an  application  by  Olecuon  v.  Hill,  65  Id.  17.    The  title  to  land 

an  insolvent  debtor  to  have  certain  proper^  obtained  under  a  judgment  cannot  be  coUater- 

aet  aside  to  him  as  exempt  from  execution,  the  ally  attacked  on  the  ground  that  the  land  was 

oreditors  may  appear  and  object  to  the  prop-  sold  ffifiuMse,  the  penod  for  redemption  having 

erty  being  set  aside,  without  filing  any  paper  expired:  Gregory  v.  Bomer,  Tl  Id.  121. 

setting  fortii  their  objections:  In  re  Batdwin,  In  action  to  eajoin  sale  nnder  ezaca- 

71  CaC  74.  tion  issued  upon  a  judgment  rendered  by  a 

justice  of  the  peace,  the  complaint  must  allege 

691.    Sheriif  acts  as  officer  of  oonrt.  that  the  plaintiff  was  neither  served  with  the 

•^  A  sheriff,  in  enforcing  an  execution,  acts  as  summons  nor  appeared  in  the  action  in  which 

an  officer  of  the  court,  and  under  color  of  its  the  judgment  was  rendered;  an  allegation  tluit 

vrooess:   MeMann  v.  Superior  Couri,  74  CaL  he  had  no  knowledge  of  the  judgement  for  more 

106.  than  thirty  days  after  its  rendition  is  notsoffi- 

Beceipt  of  excess  not  presumed.— The  cient:  FarringUm  v.  Brown,  65  Cal.  320. 

receipt  by  an  execution  debtor  of  the  excess  Action  to  set  aside  sale:  See  HdttMtg 

of  the  proceeds  arising  from  an  execution  sale  v.  Hausmanf  73  CaL  276.     In  an  action  by 

will  not  be  presumed:  Biddett  v.  Harrell,  71  a   junior  judgment   creditor  to  set  aside  a 

UaL  254  prior  judgment  and   execution   sale  of  the 

Designation  of  property  to  be  levied  property  m  the  debtor  on  the  ground  of  frand, 

on.-*  Under  section  189  of  the  Practice  Act  of  the  complaint  need  not  allege  that  an  exe* 

1350,  an  execution  debtor  had  the  right  of  cution  had  been  issued  and  returned  unsatis- 

desiffnatinff  the  property  to  be  levied  upon,  fied,  where  it  is  averred  that  the  judgment 

bat  be  oouTd  not  defeat  a  levy  by  neglecting  or  debtor  has   not  and  never  had   any  prop- 

refusinfl  to  exercise  the  right;  and  in  ^e  ab-  er^  except  tiiat  sold  under  the  fraudulent 

sence  of  a  showing  that  such  right  was  exer^  judgment :  Lee  v.  Orr,  70  CaL  398. 
cised  by  the  debtor  and  disregarded  by  the 

officer,  the  former  cannot  be  neard  to  com-  701.    Bedemption  by  tenant  in  com- 

plam,  nor  can  a  stranger  to  the  writ,  having  mon.  —  Under  this  section,  a  redemption  of 

no  interest  in  or  lien  upon  the  property  seized  land  by  a  tenant  in  common,  after  a  sale  nn« 

question  the  regularil^  of  the  levy  for  such  der  a  K>reclosure  of  mortgaoe  executed  by  all 

cause:  ^rjnib  v.  BoCr  70  Cal.  296.  tiie  co-t«iants,  puts  an  end  to  the  sale,  and 

Satisfied  Judgment. —  A   sale   of  land  restores  the  parties  to  their  original  titlat 

under  an  execution  issued  upon  a  satisfied  CaUdna  v.  Stetnbaeh,  66  CaL  117. 
judgment  is  void,  and  does  not  affect  the  title: 

BeynoldBY,  Lincoln,  71  CaL  183.  709.  Bedemption  by  Judgment  debtor. 

—  Under   this   section,    a  judgment   debtor 

698.    Notice  of  sale — Infiirmality  in.  whose  lands  have  been  sold  under  execution 

— A  failure  to  give  the  proper  notice  of  a  sale  may  redeem  the  same  from  the  purchaser  with* 

of  real  estate  under  an  execution  does  not  in-  out  paying  the  amount  of  a  prior  judgment 

validate  the  sale:  Frink  v.  Boe,  70  CaL  296.  against  him  held  by  a  partnership  of  which 

tiie  purchaser  is  a  member:  CampoeU  v.  Oaie, 

694.    Defect  in  title  of  debtor  — Pur-  68  CaL  222. 

chaser  with  notice. — ^A  purchaser  at  an  exe-  ^^ 

cution  sale  of  shares  of  stock  in  a  corporation,  708.   Bale  under  eacecntion — What  es« 

having  notice  that  the  execution  debtor  is  not  tate  passes  by.  —  On  a  sale  of  real  property 

the  owner  thereof   acquires  no  better  title  under  execution,  the  interest  or  estate  of  the 

thereto  than  was   possessed   by  the   latter:  judgment  debtor  in  the  property  at  the  date 

Blaheman  v.  Pugei  Sound  Iron  Co.,  72  Cal.  321.  of  tiie  sale  passes  to  the  purchaser,  although 
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•oqriired  after  the  levy  of  the  exeeation:  Frink  who  thereafter  remains  in  its  possession,  under 

V.  Roe^  70  OaL  296.  a  claim  of  title  which  is  subject  to  the  mort- 

Title  of  purchaser.  — On  a  sale  of  land  gage,  is  a  '*  tenant  in  possession,"  within  the 
under  an  execution,  the  title  of  the  purchaser  meaning  of  this  section,  and  liable  as  such  to 
does  not  depend  on  the  sherifiTs  return  to  the  account  to  the  purchaser  in  an  action  in  as- 
writ.  The  title  relates  back  to  and  takes  pri-  mtunpeit  for  the  value  of  the  use  and  ooonpa- 
ority  from  the  date  of  the  judgment  lien,  and  tion:  Id. 

not  from  the  date  of  any  real  or  pretended  Mortgagee  imrchasing  at  foreclomire 

statutory  levy:  Htbherd  v.  Smith,  67  Cal.  547.  sale,  right  of  to  rents  and  profits:  Pendola  v. 

Sheriff's  deed.  —  A  sherifiTs  deed  of  land  Alexanc^rson,  67  Cal.  337. 
sold  at  an  execution  sale,  which  describes  the  Purchase  for  benefit  of  another. — A 
property  intended  to  be  conveyed  solely  by  a  purchaser  of  real  property  at  an  execution 
ffeneral  reference  to  a  non-official  map,  in  or-  sale,  who  receives  the  certificate  of  sale  and 
der  to  be  operative  must  dearly  identify  the  the  sheriff's  deed  in  his  own  name,  but  in  real- 
particular  map  referred  to;  and  the  deed  is  void  ity  for  the  benefit  of  another,  is  a  trustee  of 
for  uncertainty  when  the  reference  contained  an  express  trust,  and  as  such  may  maintain  an 
therein  is  equally  applicable  to  two  different  action  against  the  tenant  in  possession  for  the 
maps,  and  in  an  action  founded  thereon,  parol  value  of  the  use  and  occupation,  without  join- 
evidence  of  the  sheriff  to  identify  the  one  re-  ing  tiie  person  for  whose  oenefit  the  purchase 
f erred  to  is  inadmissible:  Cadwalader  v.  ^<uk,  was  made:  WcUker  v.  McCuaker,  71  Cal.  594. 
73  CaL  43.     In  an  action  to  enjoin  a  sheriff 

from  executing  a  deed  to  a  purchaser  of  real  714.  Order  for  examinatioiL — Afflda- 
estate  sold  by  him,  the  complaint  must  allege  vitfor.  —  Where  an  execution  has  been  re- 
facts  which  show  that  in  an  action  of  eject-  turned  unsatisfied,  an  order  directing  a  judg- 
mfiKut  founded  on  such  a  deed  he  would  be  re-  ment  debtor  to  appear  before  a  referee  to 
quired  to  offer  evidence  to  overcome  the  effect  answer  concerning  his  property  is  not  void  be- 
A  the  deed.  A  complaint  which  alleges  that  cause  the  affidavit  of  the  judsment  creditor  on 
the  sheriff  levied  upon  the  property  under  a  which  it  was  issued  was  not  filed  until  the  fil- 
writ  of  execution  issued  in  a  certain  action,  ins  of  the  report  of  the  referee,  if  the  judgment 
bat  omits  to  allege  the  rendition  of  a  judg-  debtor,  after  being  served  with  the  affidavit 
ment^  is  fatally  defectiye.  An  allegation  that  and  order,  appears  before  the  referee,  and  sub- 
the  deed,  if  executed,  woxdd  be  a  cloud  upon  mits  to  the  examination  without  objection: 
the  title  of  the  plaintiff^  is  &  mere  conclusion  of  OolUna  v.  Anpeli,  72  Cal.  513.  In  supplemen- 
law:  BdiuuUr  v.  Broughion,  65  Id.  252.  It  is  tary  prooeedinn  under  this  section,  after  an 
error  to  admit  a  constable  s  deed  as  evidence  execution  has  oeen  returned  unsatisfied,  the 
of  title  without  proof  of  the  judgment  and  judgment  creditor  is  entitled  to  an  order  di- 
exeoutioa  under  which  the  constd)le  acted:  rooting  the  judgment  debtor  to  appear  and  an- 
Petenon  v.  Weiubein,  75  Id.  174.  swer  concerning  his  property,  without  making 

Assignment  of  oertiflcate  of  purchase,  any  affidavit  therefor:  ColUns  v.  AngeU,  72  Cat. 

— Where  a  purchaser  of  land  at  a  sheriff's  513.    In  such  prooeedings,  an  order  directing 

sale,  alter  the  time  for  redemption  has  ex-  the  judgment  debtor  to  assictn  all  his  rigfaC 

pired,  quitclaims  his  interest  in  the  lemd  be-  title,  and  interest  in  certain  letters  patent  of 

fore  a  sheriff's  deed  is  given,  the  quitclaim  the  United  States  cannot  be  assailed  on  the 

deed  is  equivalent  to  an  assignment  of  tiie  ground  that  it  does  not  appear  that  he  has  any 

sheriff's  certificate  of  sale,  and  if-  the  sheriff  property  therein,  when  the  evidence  on  that 

afterward  execute  a  deed  to  the  purchaser,  the  point  is  conflicting:  Id. 

same  is  void  as  between  the  paities:  Ward  y.  Appointment  of  receiver:  See  HabadAi 

Dou^ieriy,  75  CaL  240.  v.  Linoji,  decided  March  8,  1889. 

XQeotment.  —  In  ejectment,  where  plaintiff  ' 

daima  through  a  sheriff's  sale  under  an  exeou-  720.    Ptooeedings  not  a  new  action  — 

tion  isaned  on  a  judpnent  for  a  balance  due  on  Assignment  of  Judgment.  —  Snpplemen- 

a  mortgage  debt  after  the  sale  of  the  mort-  tary  prooeedinffs,  whether  had  before  or  after 

Imaged  promisee  under  foreclosure,  the  docket-  the  return  of  the  execution  unsatisfied,  are  not 

ing  of  the  judgment  for  the  deficiency,  and  the  in  the  nature  of  a  new  action,  and  an  order 

return  of  the  sheriff  in  the  foreclosure  pro-  rendered  therein  in  favor  of  the  judgment 

oeedings,  should  be  shown  by  the  record  itMlf :  creditor,  directing  the  judgment  debtor  to  as- 

LeMon  y.  Henninger,  77  CaL  461.  sign  certain  property  in  satisfaction  of  the 

judgment,  will  not  be  reversed,  although  the 

707.  IdahUitjr  for  rents  and  profits,  judgment  creditor  states  in  his  affidavit  for 
— Under  this  section,  the  purchaser  of  real  the  order  of  examination  that  he  had  assigned 
property  at  an  execution  sale  from  the  time  the  judgment,  and  only  has  a  contingent  in- 
of  sale  until  a  redemption,  and  a  redem^  terest  therein:  ColUns  v.  AngeU,  72  (M.  513. 
tioner  from  the  time  of  his  redemption  until  In  such  proceedings,  the  judgment  debtor  is 
anothes  redemption,  is  entitled  to  receive  not  entitled,  under  section  386  of  the  Code  of 
from  the  tenant  in  possession  the  rents  of  the  Civil  Procedure,  to  apply  for  leave  to  inter- 
property  sold,  or  the  value  of  the  use  and  oc-  plead  the  judgment  creditor  with  other  per- 
cupation  thereof.  This  riffht  is  not  limited  to  sons,  to  compel  them  to  Utigate  their  respective 
cases  where  there  is  a  reoepiption.  It  begins  claims  to  the  property  ordered  to  be  assigned: 
at  the  time  of  the  purchase,  and  continues  un-  Id. 
til  a  redemption  is  made,  or  if  there  be  no 

redemption,  then  until  the  time  allowed  for  726.    There  can  be  but  one  action  for 

redez6ption  has  expired:  Walker  v.  MeCuJeer,  the  recovery  of  a  debt  secured  by  mortgage, 

71  CaL  594.    Where  real  property  is  sold  at  a  and  the  proceeds  of  the  sale  of  the  mortgaged 

foreclosure  sale,  a  party  to  the  foreclosure  suit  premises  constitute  the  primary  fund  out  ol 

387 


8  726  CODE  OF  CIVIL  PROCEDURE. 

which  the  mortoage  debt  must  be  paid:  Porter  labor  performed  by  the  plaintiff  on  another 

V.  MuUer,  65  Cal.  512.     Thia  provision  does  farm  owned  by  the  defendant     It  was  held 

not  preyent  a  mortgagee,  who  also  has  the  title  that  the  account  was  properly  stated:  Htukeon 

to  property  parchased  jointly  with  his  debtor^  y.  Huafieon,  71  Cal.  407. 

but  conyeyed  to  the  debtor  separately  as  fur-  Ileatli   of  mortgagor.  —  After  a  oUim 

ther  security,  from  foreclosing  the  mortgage,  founded  upon  a  note  secured  by  a  mortgage 

waiying,  if  he  chooses,  the  security  of  the  other  has  been  duly  presented  to  the  personal  repri^ 

property:  BuU  y.  Coe,  77  Id.  54.  sentative  of  a  deceased  mortgagor,  and  allowei» 

Mortgage   for   defilnite   sum,  but  in-  and  approved,  the  right  of  the  mortgagee  to 

tended  as  security  to  the  mortgagee  for  ad-  maintain  an  action  to  foreclose  the  mortgage 

vanoes  on  account  of  the  mortgagor,  can  only  is  not  affected  by  the  statute  of  limitations, 

be  enforced  to  the  extent  of  such  advances:  pending  the  proceedings  for  the  settlement  of 

Vogan  v,  CamineUij  65  CaL  438.  the  estate  of  the  mortgagor:  Oerman  S.  S  L, 

Bar  of  mortgage  debt.  —  A  mortgaffee  is  8oe.  y.  ffutdtinson,  68  Cal.  52. 
not  entitled  to  have  his  mortgage  foreclosed.  Parties:  See  Wige  v.  Oriffilh,  decided  Jaa* 
when  the  debt  to  secure  which  it  was  given  is  nary  25,  1889.  A  granteo  of  land  subject  to  a 
barred  by  the  statute  of  limitations:  iooth  v.  mortgage  is  a  necessary  party  to  a  suit  to  fore- 
ffo8kin»t  75  Cal.  271.  close  a  mortgage:  Porter  y.  MuUer,  65  CaL 
Jurisdiction. — Action  against  husband  512;  but  in  an  action  against  an  administrator, 
and  wifb. — Where  an  action  to  foreclose  the  the  heirs  of  the  deceased  mortgagor  are  not; 
mortgage  is  brought  against  the  husband  and  ^oy^  v.  Jfti«A«,  65  Id.  345.  Where  a  mort- 
wife^  and  process  is  served  upon  both,  the  gage  is  executed  by  a  husband  alone,  upon 
court  acquires  jurisdiction  of  the  person  of  the  property  claimed  by  him  and  his  wife  as  a 
wife  as  well  as  of  the  subject-matter  of  the  ac-  homestead,  the  latter  is  a  proper  party  de- 
tion;  and  a  decree  of  foreclosure  entered  fendant  in  an  action  to  foreclose:  FitsQercM  ▼• 
therein  is  not  void  because  the  wife  did  not  ap-  FemmndeZt  71  Id.  504.  Id  an  action  to  fore- 
pear,  but  was  represented  by  an  attorney  em-  close  a  mortgage  executed  b^  a  married 
ployed  by  the  husband  without  her  knowledge  woman,  and  to  reform  the  certificate  of  the 
or  eonsent,  who  appeared  and  answered  for  notary  before  whom  the  same  was  acknowl* 
her:  Fitegerald  y.  Fernandez,  71  CaL  564.  edge^  the  notary  is  not  a  necessary  wtty  de- 
Implied  promise.  —  On  the  foreclosure  fendant:  Butchinaon  y.  Aineworth,  73  id.  452. 
of  a  mortm^  the  court,  with  the  consent  of  A  person  who  sets  up  a  claim  to  the  land  ad* 
the  plainti^  allowed  a  credit  to  the  mort-  verse  and  paramount  to  that  of  ^e  mortga^^dr, 
gagor  lor  a  sum  which  he  was  bound  to  pay  and  who  therefore  denies  the  efficacy  of  the 
to  a  third  party,  but  for  which  the  mort-  mortgage  as  a  lien  on  his  own  title,  cannot 
gagee  was  not  liable.  The  mortgagor  executed  properly  be  joined  as  a  co-defendant.  If  he  is 
a  second  mortgage  for  thd  amount  of  the  re-  joined,  such  adverse  claim  cannot  be  tried  in 
duetion.  Subsequently  the  judgment  of  fore-  the  action;  and  a  decree  of  foreclosure  rent' 
closare  of  the  first  mortgage  was  satisfied  b^  a  dered  tiierein  wiU  not  affect  his  rights  of  pri- 
jndioial  sale.  It  was  helc^  —  1.  That,  having  oxity:  McOomb  r.  Spamgler,  71  Id.  418.  In 
reoeiyed  the  full  benefit  of  the  credit,  there  such  an  action,  so  far  as  mere  legal  rights  are 
was  an  implied  promise  by  the  mortgagor  to  concerned,  the  only  proper  pivties  are  tiie 
repay  the  amo^^n^  and  that  this  was  a  suffi*  mortgagor  and  the  mortsagee,  and  those  who 
oient  consideration  for  the  second  mortgage;  have  acquired  rights  under  them  subsequent 
2;  miat  the  cause  of  action  upon  the  second  to  the  mortgage:  Id.;  see  Wait  v.  Wright,  66 
mortga^^  accrued  at  the  date  of  the  rendition  Id.  202.  On  an  appeal  from  a  judgment  of 
of'  the  ludgment  upon  which  the  credit  was  foreclosure,  if  it  appears  that  unnecessary  or 
given:  De  Uelia  r.  Porter,  65  CaL  3.  improper  parties  were  united  with  the  proper 
Subsequent  Aiortga^ee  —  Action  hy  phuntifEs,  the  court  may  order  a  ludgment  in 
after  foreclosure  of  prior  mortgage.  —  favor  of  the  proper  plaintiffs,  and  direct  that 
The  holder  of  a  note  secured  by  a  second  the  complaint  be  amended  by  striking  out  the 
mortgage  cannot^  after  foreclosure  of  the  prior  names  of  those  improperly  joined:  De  Ceiif  ▼. 
mortgage  by  a  suit  to  which  he  was  made  a  Porter,  65  Id.  3. 

ptfty  defendant^  and  in  which  all  his  rights  Appeal  by  subsequent  mortgagee:  See 

might  have  been  settled,  maintain  an  action  Little  v.  Su^rior  Court,  74  Cal.  219. 

on  the  note  against  tiie  maker:  Brown  v.  WU"  Complaint:  See  Oraham  v.  Stewart,  68  Cal. 

lU,  67  Cal.  285.  374;  Applegarth  v.  Dean,  68  Id.  491;  Tregmr 

Accounting  between  mortgagee  and  v.  BHwanda  W.  Co.,  76  Id.  537. 

mortgagor.  —  In  stating  the  account  between  Litigation  of  adverse  interests.  —While 

the  parties,  the  court  crodited  the  defendant  adverse  interests  cannot  properly  be  litigated 

with  all  sums  of  money  paid  out  by  him  for  inforedosure,  yet  if  they  are  put  in  issue,  Inried, 

the  plaintiff,  and  for  taxes  and  improvements  and  determined,  the  judgment  is  not  void  on 

upon  the  property,  and  also  with  his  expenses  a  collateral  attack:  Johnston  v.  San  Frandeco 

and  a  reasonable  compensation  for  his  time  Savinqe  Union,  75  Cal.  134.                       • 

while   attending  to  the  plaintiff's   business.  Evidence. — Where  the  circumstances  sur- 

with  interest  on  the  .several  snms  at  the  rate  rounding  the  execution  of  the  mortgage  show 

of  ten  per  cent  per  annum;  but  it  refused  to  the  existence  of  proper  resolutions  of  authori- 

credit  him  with  the  expenses  of  a  certain  law-  zation,   and  support  the  presumption  of  its 

suit  brought  against  him  by  a  third  person,  authoritative  execution,  as  shown  by  affixing 
The  court  charged  him  with  the  value  of  the  -  the  corporate  seal  and  the  signatures  of  the 

rents  and  profits  of  the  land  while  he  held  proper  officers,  the  mere  fact  that  such  resolu- 

possession  of  it,  with  the  amount  of  a  mort-  tions  do  not  appear  in  the  proper  book  of  the 

gaf^  he  had  placed  upon  the  land  and  had  not  corporation  is  not  sufficient  to  disprove  their 

paid,  and  with  the  vuue  of  certain  work  and  existence  and  invalidate  the  mortgage:  Sehal- 
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lard  T.  Eel  IHver  If.  Co.,  70  CaL  144.  An  and  ma^  fiirtber  provide  that  if  on  a  sale  of 
action  was  brought  to  foreclose  a  mort-  the  mining  claims  there  be  a  dcficiencyi  the 
gage  against  the  original  mortgagor,  and  plaintiff  may,  upon  notice  to  the  defendant, 
a  snbseqnent  purchaser  of  the  mort^ged  apply  to  the  court  for  an  order  for  the  sale  of 
premises.  The  mortgasor  disclaimed  all  mter-  the  stock:  Allenberg  v.  Zellerbaeh,  65  Id.  20.  A 
est  in  the  premises,  ana  no  personal  judgment  decree  cannot  be  attacked  in  ejectment  brought 
was  asked  or  had  against  him.  On  the  trial,  to  recover  the  land  sold  under  the  decree :  TVope 
the  indgment  roll  in  a  previous  action  brought  v.  Kerns,  December  24,  1888.  A  mortgage  was 
by  the  subsequent  purcnaser  against  the  mort-  executed  by  a  married  woman  on  land  which 
gag[ee  to  redeem  from  the  mor^agee,  in  which  had  been  conveyed  to  her  during  coverture  for 
action  the  mortgagor  had  not  l^en  made  a  par-  a  pecuniary  consideration.  Her  husband  did 
ty,  was  introduced  in  evidence  by  the  mort-  not  join  in  the  execution  of  the  mortgage* 
^agee.  It  was  held,  the  real  parties  in  interest  An  action  of  foreclosure  was  subseqaeiiuy 
m  i>oth  actions  being  the  same,  the  judgment  brought  asainst  the  mortsaffor  and  her  bus- 
roll  was  VTOfperly  admitted:  MiUer  v.  Thayer,  banoj  in  which  each  made  aeuolt,  and  a  jndg- 
74  Id.  851 .  ment  of  foreclosure  was  rendered  against  them* 

Oonnflel  foes. — In  an  action  for  the  fore-  The  judgment  recited  "that  the  defendants, 
closure  of  a  mortgage  aeainst  a  corporation,  and  all  persons  claiming  bv,  from,  or  under 
the  plaintiff  is  not  entitled  to  recover  counsel  either  of  them,  be  forever  oarred  and  fore- 
fees,  if  the  resolution  of  the  corporation  author-  dosed  of  and  from  all  equity  of  redemption, 
izing  the  execution  of  the  mortgage  did  not  and  claim  of,  in,  and  to  tne  mortgaged  prem- 
provide  that  the  payment  of  counsel  fees  should  ises.''  It  was  held  that  the  husMnd  was  not 
be  secured  by  it:  SdmUard  v.  Eel  River  N.  Co,,  estopped  from  afterwards  asserting  that  the 
70  Gal.  144.  Where  a  mortgrage  which  pro-  mortgaged  premises  were  community  property : 
vides  that  the  mortgagee  shall  oe  entitled  to  MeConw  v.  Spangler,  71  Id.  418;  and  further, 
a  specified  sum  as  counsel  fees  in  case  of  fore-  that  the  fact  that  at  the  time  the  mortgage 
closure,  the  court  has  no  power,  under  the  act  was  executed  the  mortffagor  and  her  husband 
of  March  27, 1874,  to  make  a  greater  sdlowance  were  living  separate  and  apart  from  each  other 
for  counsel  fees  than  that  specified  in  the  mort-  did  not  of  itself  show  the  land  to  have  been 
gage:  Monroe  v.  Fohl,  72  Id.  568.  her  separate  property:  Id.    See  FUsgerdld  v. 

jDecree:  See  Batchelder  v.  BrkheU,  75  Oal.  Fernandez,  71  Id.  504. 
373.  A  decree  of  foreclosure  should  direct  a  Sale. — Where  the  parties  to  a  suit  to 
sale  of  the  particular  estate  or  interest  of  the  foreclose  a  mortgage  enter  into  a  stipulation 
mortgagor  m  the  mortea^ed  premises,  as  the  respecting  the  time  and  manner  of  the  cnforce- 
same  nas  been  described  in  the  mortgage.  A  ment  of  the  decree,  an  injunction  will  not  lie 
decree  of  sale  of  a  greater  or  lesser  estate  is  er-  to  restrain  a  sale  of  the  property  contrary  to 
roneous,  and  should  be  corrected  on  motion:  the  stipulation.  The  court  granting  the  de- 
Schwarta  v.  Palm,  65  Id.  64.  As  to  excessive  cree  has  control  of  its  execution,  and  relief 
decrees,  see  AppUgarth  v.  Dean,  68  Id.  491;  must  be  obtained  in  the  foreclosure  suit:  Buell 
San  Francisco  Savings  Union  v.  Myers,  June  v.  San  Francisco  Sav.  Union,  65  Cal.  292.  In 
20,  1888.  Where  the  estate  is  described  as  an  an  action  to  foreclose  a  mortgage  covering  sev- 
"  undivided  fourth  interest,  being  all  the  in-  era!  adjoining  tracts  of  land,  the  court  has 
terest  which  the  mortgagor  owns,"  a  decree  jurisdiction  U>  provide  in  the  judgment  for  a 
is  CTToneous  which  directs  the  sale  of  all  the  sale  of  the  mortgaged  premises  in  one  parcel; 
interest  which  the  mortgagor  had  in  the  and  a  sale  so  mode,  if  in  other  respects  fair, 
premises  at  the  time  the  mortgage  was  {[iven:  will  not  be  set  aside  on  the  ground  that  the 
Schwariz  v.  PaJm,  65  Id.  54.  A  decree  in  an  mortgagor  requested  the  sheriff,  at  the  time  of 
action  to  foreclose  two  mortgages,  each  exe-  the  rale,  to  sell  the  land  in  separate  traets: 
cuted  to  the  same  party,  but  upon  different  Hopkins  v.  Wiard,  72  Id.  259.  A  decree  fore- 
parcels  of  land,  and  each  given  to  secure  closing  a  mortgaso  on  a  water  ditch  partioolar^ 
payment  of  a  separate  debt,  should  provide  ly  described  as  Tying  between  given  termini, 
that  each  parcel  he  sold  to  satisfv  the  sum  for  and  a  sheriff's  deed  given  in  pursuance  thereof, 
which  it  was  separately  mortgaged:  Home  Loan  does  not  operate  to  pass  the  title  to  a  new  and 
Assodates  v.  Wilkins,  66  Id.  9.  A  judgment  independent  ditch  subsequently  oonstmcted  by 
of  forecloeure  which  describes  the  mortgaged  a  purchaser  pendente  lite  from  the  morto^^, 
premises  as  a  tract  of  land  described  by  metes  along  a  different  course  and  between  differcmt 
and  bounds,  with  the  exception  of  such  por-  termmi,  for  the  purpose  of  being  used  by  him 
tions  thereof  as  are  described  in  certain  con-  in  place  of  the  mortgaged  ditch,  when  the  new 
veyances  on  record  in  the  county  recorder's  ditch  is  not  an  appurtenance  of,  nor  an  im- 
office,  and  to  which  specific  reference  is  made  provement  on,  the  original  ditch:  Mitchell  v. 
for  a  further  description,  is  not  void  for  un-  Amador  Canal  and  Mining  Co*,  75  Id.  464.  A 
certainty,  and  cannot  be  collaterally  attacked,  foreclosure  sale  will  not  be  set  aside  for  mere 
And  a  sheriff's  deed  founded  thereon,  contain-  inadequacy  in  the  price  for  which  the  property 
ing  the  same  description,  is  sufficient  to  pass  was  sold:  Central  Pacific  E.  R.  Co,  v.  Creed,  70 
the  title  of  the  mortgagor:  De  Sepulveda  v.  Id.  497.  Such  a  sale,  if  fair  and  regular  upon 
Bough,  74  Id.  468.  In  a  suit  to  foreclose  a  its  face,  will  not  be  set  aside  on  the  ground  of 
mortgage  upon  mining  claims,  and  also  to  pro-  surprise,  unless  the  party  claiming  to  have 
cure  a  decree  for  the  sale  of  certain  shares  of  been  surprised  was  without  fault  or  negligence, 
stock  pledged  as  further  security  for  the  pay-  and  promptly  offered  to  return  the  purchase- 
ment  of  the  debt  secured  by  the  mortgage,  the  money:  Id.  As  to  what  is  an  unreasonable 
sale  of  which  shares  had  been  enjoined  at  the  suit  delay  in  an  application  to  be  relieved  from  a 
of  the  defendant  by  the  order  of  another  court,  purchase,  see  Barnard  v.  Wilson,  66  Id.  151. 
a  decree  may  be  rendered  for  the  foreclosure  One  obtaining  the  title  by  foreclosure,  and 
of  the  mortgage  and  sale  of  the  mining  claims,  who  is  in  possession  of  a  portion  of  the  land, 
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can  bring  ejectment  for  the  balance,  and  is  not  Hibervia  Savtnga  and  Lean  Society  r.  Cmlhi, 

compelled  to  rely  on  a  writ  of   assistance:  67  Id.  178.    It  is  the  dntv  of  a  mortgagor  of 

Trope  ▼.  Kem^  decided  December  24,  1888.  land,  who  is  the  owner  thereof,  when  an  as* 

Where  a  mortnieee  assigns  his  mortgage  in  sat-  sessment  is  made,  and  taxes  thereon  are  levied 

iitfaction  of  a  deut  due  from  himself  to  his  as-  and  become  payable,  to  pay  the  s%me;  and  he 

signee,  and  the  Litter  purchases  the  mortgaged  cannot  by  neglecting  so  to  do,  and  by  allow- 

property  at  the  f orelosure  sale,  and  receives  a  ing  the  kmd  to  be  sold  for  the  taxes,  add  to  or 

sheriff's  deed  therefor,  the  legal  title  so  ac-  strenethen  his  title  bv  purchasing  at  the  tax 

quired  is  not  affected  by  the  fact  that  the  pur-  sale  himself,  or  by  subsequently  Buying  from 

cbaser  verbally  agreed  with  his  assignor  that  a  stranger  who  purchased  at  the  sale:  Barnard 

if  he  sold  the  property  he  would  pay  him  any  v.  WUSm^  74  Id.  512. 

balanoe  of  the  purchase  price  there  might  be       Findings — Foreclosiira  and  refbnna- 

after  deducting  the  amount  of  the  indebted-  tion  of  ihortgage.  — In  an  action  for  the 

ness  previously  due  to  him:  Eaton  v.  Rooca^  75  reformation  of  the  certificate  of  acknowledg- 

Cal.  03.    A  mortgagee  who  has  purchased  the  ment   of  a   married  woman  to  a  mortfinp 

mortgaeed  property  at  a  foreclosure  sale  is  not  alleged  to  have  been  executed  by  her,  ana  for 

entitfod  toany  of  the  rents  and  profits  which  the  foreclosure  of  the  mortgage,  a  failure  to 

accrned  prior  to  the  time  of  his  purchase;  and  find  upon  the  issues  raised  in  reference  to  the 

where  the  property  is  in  the  hands  of  a  re-  mistake  in  the  certificate  is  immaterial,  when 

oeiver,  the  mortgagee  cannot  sue  the  latter  for  the  court  finds  that  the  mor^;age  never  bad 

the  rents  and  j>rofits  until  they  have  been  col-  been  delivered  by  the  alleged  mortgagee:  FbiR- 

leoted  and  received:  Pendola  v.  AlexanderKm,  mar  v.  De  Ccutillo,  74  Cal  271. 
67  Id.  337.    See  WiaeY,  Watker,  decided  De-       doieting  title  by  mortgagor.— In  an 

cember  26, 1888.    Specific  performance  of  con-  action  by  the  mortgagor,  brouffht  after  the 

tract  to  purchase  at  foredosure  sale:  See  Nunm  mortm^e  debt  had  become  barred  by  the  stat- 

V.  Morgan,  77  Id.  427.  ute  en  limitations,  to  quiet  hia  title  against  the 

Beflciencv — PersoncLl  Judgment:    See  claim  asserted  by  the  mortgagee  under  the 

LeMonv.  Uenmnger,  77  Cal.  461;  Monigomery  mort^;age  deed,  the  court  may  impose,  a«  a 

V.  Merrill,  65  Id.  432.     Under  this  section,  a  condition  to  the  relief  asked,  that  the  plaintiff 

mortgagor  cannot  be  compelled  to  pay  any  part  first  pays  the  amount  of  the  mortgage  debt: 

of  the  mortgage  debt  until  a  decree  is  entered  Booth  v.  Hoekine^  75  CaL  271. 
for  a  sale  of  the  premises  mortgaged;  and  he 

then  becomes  liable  only  for  such  deficiency  as       7d7.    See  Hawkine  v.  Bdrlan,  68  Cal.  236. 
shall  appear  on  the  sheriff's  return:  Brown  v. 

Willis,  67  Id.  235.    An  allegation  in  the  com-       728.     Unmatured    installments:    See 

plaint  that  the  grantee  of  the  mortgaged  prem-  Bank  of  Napa  v.  Godfrey,  77  CaL  612. 
ises,  at  the  time  of  his  purchase,  covenanted 

and  agreed  to  pay  the  mort^^age  debt,  and  dis-       783.    Waste.  — Under  a  decree  of  fore- 

charge  the  mortgage  lien,  is  sufficient  to  sus-  cloeure  and  deed  for  property  of  which  defend- 

tain  a  personal  judgment  against  such  grantee  ant  was  a  pe^uiente  lUe  purchaser,  plaintiff  may 

for  the  deficiency:  Peltier  v.  Oilleepie,  67  Id.  recover  actual  damages  for  waste  committed  by 

582.     Where  a  decree  for  the  foreclosure  of  a  defendant  in  an  action  to  try  title,  and  for 

mortgage,  which  contains  the  usual  provision  rents,  issues,  and  profits:  Mitchell  v.  Amador 

for  entering  a  personal  judgment  against  the  (7.  df  M.  Co,,  75  Cat  404. 
defendants  in  tne  foreclosure  suit  for  any  de- 
ficiency there  might  be  after  the  sale,  is,  on       788.     Trespassing    animals  —  Every 

on  appeal,  directed  to  be  so  modified  that  no  wrongful  entry  upon  land  in  the  occupation  or 

personal  judgment  shall  be  entered  against  a  possession  of  the  owner  constitutes  a  trespass, 

certain  defendant,   and  in  other  respects  is  lor  which  the  owner  may  maintain  an  action 

affirmed,  the  judgment  of  the  supreme  court  for  damages;  and  if  the  entry  be  made  b^  ani- 

does  not  have  the  effect  to  vacate  the  judg-  male  belonging  to  the  wrong-doer,  he  is  re- 

ment  of  the  lower  court,  or  to  render  void  a  sponsible  for  t£eir  trespass.    Such  an  action  is 

sale  of  the  mortgaged  prenuses  made  pending  not  barred  by  the  statute  of  limitations,  until 

the  appeal:  Baichidder  v.  Briehell,  75  Id.  373.  the  expiration  of  three  years  after  the  cause  of 

Docketing  a  judgment  against  a  iportgagor,  action  arose:  Tritcony  v.  Brandenstein,  66  CaL 

after  he  has  conveyed  his  equity  of  redemp-  514.    An  owner  of   land   situated  in  Santa 

tion,  creates  no  lien  on  the  property:  Watt  v.  Clara  County,  under  the  act  of  April,  1863,  as 

Wright,  66  Id.  202.  amended  in  March,  1872,  is  not  required  to 

Condition  of  equitable  reliel — Where  fence  it  against  cattle  belonging  to  another 
the  interest  of  a  mortgagor  escapes  being  bound  person;  and  the  owner  of  such  cattle,  if  he 
by  a  decree  in  foreclosure  through  a  slip  in  allows  them  to  trespass  thereon,  is  liable  for 
the  proceedings,  and  he  subsequently  comes  the  damage  done,  whether  the  land  was  fenced 
into  equity  to  be  relieved  of  tne  cloud  cast  or  not:  Hahn  v.  Oarrait,  69  Id.  146.  In  an  ac- 
upon  ms  interests  b^  reason  of  such  proceed-  tion  to  recover  damages  for  trespasses  com- 
ing he  will  be  required,  as  a  condition  of  re-  mitted  by  cattle  on  land  situated  m  Fresno  or 
lief,  to  pay  his  proportion  of  the  mortgage  Tulare  County,  .the  right  of  recovery  is  not 
debt:  Jo/tnston  v.  S.  F.  Savings  Union,  75  Gu.  limited  to  trespasses  committed  within  sixty 
134.  days  prior  to  the  commencement  of  the  action: 

Taxes:  See  German  S.   is   L.  Society   v.  HeUbronv.  Hdnlen,  70  Id.  482.     A  cross-com- 

ffutcIUnson,  68  Cal.  52.    In  an  action  to  fore-  plaint  for  a  trespass  on  land  alleged  possession 

close  a  mortgage,  the  judgment  should  not  in-  by  the  defendant  at  the  commencement  of  the 

elude  the  amount  of  taxes  and  iasurance  paid  action  of  certain  land  inclosed  by  a  good  and 

by  the  mortgagee  on  the  mortgaged  property,  substantial  indosure;  unlawful  entry  thereon 

unless  the  complaint  alleges  their  payment:  by  the  plaintiff  with  bands  of  sheep,  with 
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which  he,  agaioat  the  consent  of  the  defend-  the  defendant  to  he  invalid:  People  ex  reL  Love 

ant,  depaetored  the  land,  to  the  damage  of  the  v.  Center,  66  Id.  651;  see  Hyde  v.  Redding,  74 

defendant.    It  was  held  that  the  fac&  stated  Id.  493.    Such  an  action,  nnder  section  1452 

were  sufficient  to  constitute  a  cause  of  action:  of  the  Code  of  Civil  Procedure,  may  be  main- 

Demartin  v.  AVberi,  68  Id.  277.    The  act  of  tained  or  defended  by  the  heirs  of  a  deceased 

February  4,  1874,  giving  a  remedy  by  process  intestate  in  their  own  names,  without  joining 

m  rem  against  the  cattle  trespassing,  does  not  the  administrator;  and  where  the  admmistra- 

take  away  the  remedy  to  recover  damages  tor  is  originally  joined  as  a  defendant  with  Uie 

from  their  owner  for  the  trespass  where  the  heirs,  and  judgment  is  rendered  against  them^ 

cattle  were  not   distrained  cuanage  /eoiont:  an  order  dismissing  a  motion  for  a  new  triad  a« 

Triacony  v.  Brcndenstein,  66  Id.  614.  to  the  administrator  is  without  injury  to  the 

▲ctlon  by  tenant.  — A  tenant  for  years  heirs:  Tryon  v.  Huntoon,  67  Id.  325.  This  ac- 
cannot  maintain  an  action  to  recover  damages  tion  is  maintainable  in  this  state,  althoueh  the 
for  a  trespass  upon  the  leased  premises,  unless  legal  title  is  in  the  government  of  the  United 
he  was  in  the  actual  possession  thereof  at  liie  States:  Orr  v.  Stewart,  67  Id.  275.  As  to 
time  of  the  alleged  entry  of  the  defendant;  and  when  the  action  lies  against  a  purchaser  at 
for  the  purpose  of  showing  that  the  plaintiff  tax  sale,  see  AxUU  v.  Oerlach,  67  Id.  483. 
was  not  so  in  the  possession,  evidence  is  ad-  Laches  in  bringing  action:  See  Hancock 
missible,  without  a  plea  of  the  statute  of  lim-  v.  Plummer,  66  Cal.  337.  A  plaintiff  who  has 
itations,  that  the  defendant  then  was,  and  for  been  in  the  possession  of  land  cannot  be  guilty 
many  years  prior  thereto  had  been,  in  the  ad-  of  laches  in  the  bringing  of  an  action  to  re- 
verse possession  thereof:  HdUbron  v.  Hdifden,  move  a  cloud,  at  any  time  before  an  action  has 
72  Cal.  371.  been  brought  to  disturb  his  possession,  or  to 

Devieee  in  posoession  may  TnaintaiTi.  deprive  him  of  any  enjoyment  of  his  right: 

—  One  who  is  in  possession  of  land  as  a  sole  Hyde  v.  Bedding,  74  Id.  493.    Under  section 

devisee,  pending  the  settlement  of  the  estate  316  of  the  Code  of  Civil  Procedure,  an  action 

of  the  testator,  may  maintain  an  action  in  her  by  the  state  to  quiet  title  to  lands  may  be 

individual  name  to  recover  damages  for  a  tres-  brought  at  any  time  within  ten  years  after  the 

pass  committed  thereon  after  the  death  of  liie  cause  of  action  accrued:  People  ex  rel.  Love 

testator,  and  while  she  is  in  possession:  Colton  t.  Center,  66  Id.  551. 

V.  Onderdont,  69  CaL  155.    if  the  devisee  is  Adequacy  of  legal  remedy.  —  Where  it 

also  the  executrix  of  the  will  of  the  devisor,  appears  that  the  defendant  has  acquired  no 

a  recovery  by  her  in  such  an  action  is  a  bar  to  equity  which  a  court  of  equity  can  enforce,  an 

a  subsequent  recovery  in  an  action  instituted  action  to  quiet  title  to  land  will  not  be  dis- 

by  her  in  her  representative  capacity:  Id.  missed  because  of  the  adequacy  of  plainfciff*8 

Pleadings:  See  Strohlburgv.  Jones,  decided  legal  remedy:  People  ex  reL  Love  v.  Center,  66 

March  13,  1889.    The  failure  of  the  owner  of  Cal.  551. 

the  land,  upon  which  the  alleged  trespass  was  Judgment  in  ejectment  not  a  bar  to 

committed,  to  comply  with  certain  statutory  action  to  quiet  title. — A  judgment  ren- 

requirements  in  connection  with  his  land,  don-  dered  in  an  action  of  ejectment  against  a  plaiu- 

ceding  it  to  be  a  defense  to  an  action  for  the  tiff  suing  on  a  mere  equitable  estate  is  not  a 

trespass,  cannot  be  taken  advantage  of  by  de-  bar  to  a  subsequent   action    to   quiet   title 

murrer  to  a  complaint  in  which  no  such  fact  is  brought  by  his  successor  in  interest  on  the 

alleged:  Triscony  v.  Brandenstdn,  66  Cal.  514.  same  equity:  Reynolds  v.  Lincoln,  71  Cal.  183. 

An  allegation  that  the  trespass  was  committed  Pleading:  See  Heeaer  v.  Miller,  77  Cal.  192. 

contrary  to  the  provisions  of  an  act  of  the  legis-  In  an  action  to  remove  a  cloud  upon  title,  an 

latore  of  the  state  of  California,  entitled  "An  allegation  in  the  complaint  that  the  judgment 

act  to  restrict  the  herding  of  sheep, ''approved  constituting  the  cloud  was  rendered  without 

May  18, 1861,  is  surplusage,  and  may  be  disre-  jurisdiction  is  a  sufficient  averment,  in  the  ab- 

garded  or  stricken  out:  Bemartin  v.  Albert,  68  sence  of  a  demurrer,  as  to  the  invalidity  of  the 

Id.  277.  judgment:   Hyde  v.  Redding,  74  Id.  493.     A 

Keasure  of  damages.  —  The  measure  of  complaint  which  alleges  that  plaintiff  is  the 

damages  in  an  action  for  trespass  on  a  mining  owner  and  in  possession  of  certain  land,  and 

elaim  is  the  amount  of  money  that  will  fully  that  the  defendant  claims  an  estate  or  interest 

compensate  the  plaintiff  for  aU  detriment  prox-  therein,  but  has  none,  states  a  cause  of  action: 

imately  caused  by  the  trespass:  Empire  Child  Rough  v:  Simmons,  65  Id.  227.    Butanallega- 

Mining  Co.  v.  Bonanza  Gold  Mininq  Co.,  67  tion  that  the  plaintiff  is  informed  and  believes 

CaL  406.    The  trespass  being  proved,  the  law  that  the  defendant  claims  rome  interest  in  the 

presumes  nominal  damages;  and  the  defendant  land,  ia  insufficient:  Pfister  v.  Daseey,  65  Id. 

cannot  justify  his  act,  and  obtain  a  verdict,  by  403. 

showing  that  the  value  of  the  ore  extracted  Proper  parties  defendant. — In  an  action 

from  the  claim  was  less  than  the  expense  of  to  quiet  title,  a  trustee  holding  the  legal  title 

extracting  it:  Id.  to  the  premises  in  controversy,  although  he 

has  no  beneficial  interest  therein,  is  a  proper 

738.     Who  may  maintain  action  to  party  to  a  final  determination  of  the  contro- 

quiet  title:  See  Von*Dracken/els  v.  DooUtUe,  versy,  and  may  be  brought  in  asapartv  de- 

77  Cal.  295;  Randall  v.  Duff,  decided  October  fendant  by  an  amendment  to  the  complaint: 

23,  1888.    This  section  authorizes  an  action  to  Reynolds  v.  Lincoln,  71  Cal.  183. 

quiet  title  to  l>e  maintained  by  a  plaintiff  out  of  JBvidence:  See  Prankish  v.  Smith,  decided 

possession.    The  defendant  in  such  action  may  December  4, 1888;  Labish  v.  Hardy,  77  Id.  327; 

assert  a  legal  estate,  or  any  equity  which  he  may  Turner  v.  White,  77  Id.  392;  Fagan  v.  Carty, 

daim  to  have  enforced;  and  the  judgment,  if  in  77  Id.  .^2;  RaiidaU  v.  Duff,  decided  October 

favor  of  the  plaintifl^  may  provide  for  a  restitu-  23,  1888;  Burlingame  v.  Rowkmd,  77  Id.  315. 

tion  of  the  possession,  and  decree  the  claims  of  In  an  action  to  quiet  title,  where  the  only 
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interest  claimed  by  the  defendants  in  their  ]>ebrifl:  See  MeLaughUn  ▼.  Del  Re^  71  CaL 

answer  is  an  easement  to  use  a  ditch  for  con-  230;  People  v.  Oold  Run  D.  de  M,  Co.,  66  Id. 

Teying  water  across  the  plaintifiTs  land  to  their  138. 

own  land,  for  the  purpose  of  irrigation  and  Gonflicting^  bonndarieB:  See  Oregory  ▼• 

domestic  use,  the  plaintiff  may  show  that  the  Persfibaberf  73  CaL  109;  Oarthe  ▼.  Hart,  7o  Id. 

defendants  were  conveying  in  the  ditch  more  Ml. 

water  than  was  necessary  for  such  ]^urpose,  Idaii:  See  Hebn  ▼.  Chapman,  66  CaL  291. 

and  the  exclusion  of  eyidence  showing  the 

amount  of  water  required  for  irrigation  on  the  753.     See  Smith  ▼.  Cooleif,  65  CaL  47. 

defendants'  land,  and  the  carrying  capacity  of 

such  ditch,  b  error:  Riverade  Land  and  IrriM'  703.    Decree:  See  RHnhari  v.  Lvga,  75 

Uon  Co.  V.  Janaen,  66  CaL  900;  see  S.  C,  73  Id.  CaL  639.    Judgment  in  partition  is  concludve 

550.  upon  all  the  parties  thereto  as  to  whatever 


See  IVngp  v.  Jhtane,  74  CaL  85;  title  or  claim  tney  had  to  the  land  at  the  time 
Cfray  v.  African  Jtt.  E.  Zion  Church,  76  Id.  of  the  rendition  of  the  judgment:  Christy  ▼. 
576;  Booth  Y.  Hoahm,  75  Id.  271.  In  an  ac-  8pH9g  Valley  W.  W.,  68  Id.  73. 
tion  to  determine  an  adverse  claim  to  real  Gonvesranoe  pendente  lite — Liability 
property,  brought  bjr  a  person  in  possession  of  grantee  for  costs.  —  Pending  an  action 
at  the  time  the  action  was  commenced,  but  for  the  partition  of  certain  land,  wherein  one 
who,  during  its  pendency,  is  turned  out  of  Gates  was  plaintiff  and  the  present  defendants 
possession,  a  judsment  in  favor  of  the  plain-  were  defendants.  Gates  conveyed  his  interest 
tiff  may  provide  for  a  restitution  of  the  prem-  in  the  land  to  them.  By  the  decree  in  parti- 
ises;  and  such  action  is  not  thereby  changed  tion,  the  interest  of  Gates  was  set  apart  in  sev- 
into  one  for  the  recovery  of  the  possession  of  eralty  in  his  name,  and  an  allowance  was  made 
the  land,  but  remains  an  equitable  one:  Pc^cuk  to  him  for  costs  incurred  for  the  common  ben- 
V.  Oumee,  66  Id.  266.  In  such  an  action,  it  is  efit  of  all  persons  interested  in  the  land.  The 
error  for  the  court  to  render  judgment  for  the  costs  had  not  been  paid  bv  him,  but  were  due 
value  of  the  use  and  occupation  of  the  prem-  as  fees  in  the  action  to  the  officers  who  had 
ises  for  the  time  the  defendants  were  in  pes-  rendered  services  therein,  and  the  court  ad- 
session:  Id.  A  defendant  a^^ainst  whom  tiie  judgecL  payment  of  the  same  to  him  for  their 
plaintiff's  title  is  properly  quieted,  to  an  undi-  benefit.  This  action  was  brousht  to  recover 
vided  interest  in  the  premises,  cannot  object,  the  amount  of  the  costs  due  to  the  plaintiff  for 
on  an  appeal  taken  by  himself  alone,  that  the  his  services  as  clerk  of  the  court  in  which  the 
decree,  as  against  other  defendants  not  appeal-  partition  suit  was  brought.  It  was  held  that, 
ing,  quieted  the  nlaintiff's  title  to  a  greater  under  sections  796  and  798  of  the  Code  of 
extent:  Tripp  v.  Vuane,  74  Id.  85.  Civil  Procedure,  the  defendants  were  liable  for 

the  costs,  and  that  the  plaintiff,  as  the  party 

741.    See  Wise  v.  Burton,  73  CaL  174.  beneficially  entitled  thereto,  could  maintain 

the  action:    Wickertham  v.  Denman,  68  CaL 

748.    Mining  daim,  what  is:  See  WU-  883. 


Uams  V.  Santa  Clara  M,  A,,  QQ  Cal.  193. 

<*Iiode*'  and    "placer"  defined:    See  764.    Partition  of  mine:  See  Smith  ▼• 

Oregory  v.  PeraJtbaJxr,  73  CaL  109.  Cooley,  65  Cal.  46.    A  judgment  in  an  action 

Heaervation    of   mining    daim:     See  of  partition,  directing  the  sale  of  the  conmion 

Chicago  Q.  M.  Co.  v.  Oliver,  75  CaL  194;  Clary  property  and  a  distribution  of   the  proceeds, 

V.  Uazlitt,  67  Id.  286;  Hunt  v.  Sieeae,  75  Id.  will  not  be  reversed  on  the  ground  that  a  por- 

620.^  ^            ^  tion  of  the  proceeds  was  ordered  to  be  distrib- 

OitiBenahip:  See  Lee  Doon  v.  Te^  68  CaL  uted  to  a  person  who  was  not  a  party  to  the 

43;  T/iompaon  v.  Spray,  72  Id.  528.  action,  when  it  appears  from  the  record  that 

duieting  title  to  claim:  See  Thompaon  thesum  to  be  distributed  to  him  only  amounts 

V.  Spray,  72  Cal.  528.  to  ten  dollars.    In  such  a  case  the  maxim^  i>e 

liOcation  —  Kotioe  —  Priority:  See  Du  minimia  nan  curat  lex,  is  applicable:    Wo^l^  r. 

PrtU  ▼.  Jamea,  65  Cal.  555;  Champion  M.  Co.  Proaaar,  73  Id.  219. 
V.  Cona.  W.  G.  M.  Co.,  75  Id.  78;  Hooawellv. 

Ruiz,  67  Id.  Ill;  Thompaon  v.  Spray,  72  Id.  706.    Ooats:  See  Wickeraham  ▼.  Demium, 

528;  Taylor  v.  Middleton,  67  Id.  656;  Oarthe  68  Cal.  383. 
v.  Hart,  73  Id.  641;  Oregory  v.  Perahbaker,  73 

Id.  109;  Page  v.  Summera,  70  Id.  121;  Ander-  803.    Usurpation  of  franchiee  of  mu- 

aon  V.  Black,  70  Id.  226;  Doe  v.  Tyler,  73  Id.  nicipal  corporation:  See  People  ex  rel.  Belt- 

21;  Duryea  v.  Boucher,  67  Id.  141;  Newbill  v.  ner  v.  City  qf  Riveraide,  66  Csl.  288. 

Thuraton,  65  Id.  419;  P/uiria  v.  Mvldoon,  75  Eetoppel   of   one  exerdaing  powers 

Id.  284.  ^  after  abolition  of  office.  —  One  who  has  un- 

Working      claim  —  Belocation:     See  lawfully  assumed  and  is  exercising  the  public 

Champion  M.  Co.  v.  Cona.  W.  O.  M.  Co.,  75  functions  of  an  office,  as  tiie  same  were  defined 

CaL  78;  Du  Prat  v.  Janiea,  65  Id.  555;  Taylor  in  a  repealed  statute,  is  estopped,  in  an  action 

V.  Middleton,  67  Id.  656;  Morgan  v.  TUlottaon,  brought  against  him  lor  the  usurpation,  to 

73  Id.  520;  Pharia  v.  Muldoon,  75  Id.  284;  Car-  deny  the  existence  of  the  office:  Ex  parte  Hen- 

ney  v.  Arizona  O.  M.  Co.,  65  Id.  40;  RuaaeU  v.  ahaw,  73  Cal.  486. 

Broaaian,  65  Id.  605.  Title  to  office  cannot  be  tried  by  man- 

Right  of  way  over— Tunneling:  See  damos.— A  writ  of  mandate  will  not  lie  to 

Amador  Q.   M.   Co.  v.  DewUt,  73  CaL   482;  compel  the  board  to  admit  a  person  claiming 

Dower  v.  Richards,  73  Id.  477.  to  be  a  member  thereof  in  the  place  of  an  in- 

Conveyanoes — Partition:  See  Oartlie  v.  cumbent  asserting  a  right  to  the  place,  and 

Hart,  73  Cal.  541;  SmitJi  v.  Cooley,  65  Id.  46.  actually  enjoying  its  benefits  and  dischaj'ging 
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its  duties,  with  the  assent  of  the  other  mem-    of  the  issuance  of  an  aUaa  summons  in  an  ao- 
bers  of  the  board:  Kelly  v.  Edvoards,  69  GaL    tion  in  a  justice's  court  is  not  jurisdictional, 
460.    But  conceding  that  the  right  to  an  office'   and  cannot  be  taken  advantage  of  in  a  collat- 
may  be  tried  by  mandamua,  the  writ  will  not    oral  attack:  Dort  t.  Dougherty^  72  CaL  2^. 
issue  unless  the  person,  if  any,  in  possession  of 
the  office  is  made  a  party  to  the  proceeding:  Id.        847.    See  C6U  ▼.  FUher^  66  CaL  44L 

Polioe  Judge  of  Oaldand  — Action  lor 
vsurpatioii  oz  office:  See  Ex  pcarte  Henshaiw,       853.    Com^jdaint  —  Copy  of  account.  — 
73  Cad.  486.  The  complaint  m  an  action  in  a  justice*B  courts 

Quo  ^vBrranto  against  corporation  far  purporting  to  be  a  copy  of  an  account  for 
nsorpation  of  franchiflO:  See  People  t.  money  borrowed  on  a  certain  day,  is  sufficient^ 
8kurfcrdf  77  CaL  360.  in  the  absence  of  a  demurrer:  Montgomery  ▼. 

Stiperior  Court,  68  Cal.  407.    A  complaint  in 

804.     Complaint    for    usurpation   of   such  an  action  need  not  be  subscribed  by  the 
office  or  franchise:  See  Kelly  ▼.  Edwards,    plaintiff  or  his  attorney:  Id. 
69  Cal.  460;  People  ex  rel.  BeUner  v.  CUy  <(f 

£wernde,  66  Id.  288.  800.    Order  setting  aside  Judgment.  — 

Under  this  section,  a  justice's  court  has  no 

807.  Fees — Action  against  usurper,  power  to  vacate  its  judgments,  except  judg- 
— ^Where  a  party  wrongfully  claiming  the  right  mente  by  default;  and  in  order  attempting  so 
to  an  office,  and  performing  its  duties,  exMts  to  do^  not  being  appealable,  will  be  anniuled 
and  receives  the  fees  thereof,  he  is  bound  to  on  eertiorarL'  nebnmer  v.  Sutherland,  74  CaL 
return  them  to  the  party  entitled  to  the  office,  341. 
and  such  party  has  a  cause  of  action  for  their 

recovery:  Stoddard  v.  WilUanu,  65  CaL  472.  871.    Beftiult.  —  Inanaotionina  justioo's 

oourt,  the  designation  of  a  defendani^  whose 

883.  Jurisdiction:  See  ante,  sec.  112.  true  name  is  John  C.  McDonald,  as  John  Mo- 
Jurisdiction  must  afarmatiTely  ap-  Donell,  does  not  invalidate  a  judgment  by 
pear.  — A  justice's  court  is  an  inferior  court,  default  obtained  against  him,  nor  subsequent 
and  a  i>arty  relying  upon  or  claiming  any  right  proceedings  had  thereon:  AUiion  v.  ThoTtias,  72 
under  its  judgments  must  affirmatively  show  tSal.  662.  So  also  a  judgment  b^  default,  after 
its  jurisdiction:  Keyberav.  McComber,  67  CaL  a  personal  service  of  summons,  is  not  void,  al- 
3d5.  though  the  summons  fails  to  definitely  state 

Place  of  trial.  —  An  action  in  a  justice's    the  nature  of  the  cause  of  action,  and  does  not 
court  to  recover  damages  for  breach  of  a  con-    notify  the  defendant  to  appear  and  answer  at 
tract  may  be  brought  either  in  the  township    the  office  of  the  justice:  Dore  v.  Dougherty,  72 
or  city  where  the  contract  was  to  be  per-    Id.  232. 
formed  or  in  which  the  defendant  resides.     If 

brought  in  the  former  place,  the  suomkons  mav  800.  Uotion  to  dismiss.  —  Where  the 
be  served  in  the  county  in  which  the  defend-  defendants  in  an  action  in  a  justice's  court, 
ant  resides:  Cole  v.  Fiaher,  66  Cal.  441.  which  is  personal  in  its  nature,  move  for  a  dis- 

missal on  the  ground  that  the  court  has  no 

888.  Violation  of  city  ordinance —  jurisdiction  to  Sy  the  cause,  their  subsequent 
Action  to  recover  fine. — An  action  com-  withdrawal  of  the  motion  and  consent  to  a  trial 
menced  before  a  justice  of  the  city  of  San  on  the  merits  is  a  waiver  of  the  objection  to 
Diogo,  under  section  12  of  the  act  reincorpo-  the  want  of  jurisdiction:  Luco  v.  Superior  Oourt 
ratmg  such  city,  to  recover  a  fine  for  a  viola-  qf  Tuolwnne  County,  71  CaL  655. 
tion  of  a  city  ordinance,  may  be  transferred 

for  trial  to  a  justice  having  his  office  outside  801.  See  Montgomery  v.  Superior  Court,  68 
the  city:  Palmer  y.  Snyder,  67  CaL  105.  OaL  407. 

Collateral  attack  upon  Judgment  of 

888.  See  MoiUereiy  County  v.  Ablbott,  77  Justice's  court:  See  Oregoru'v.  Bovier,  77  Od. 
OaL  541.  121;  Gregory  y,  AUieon,  decided  September  26, 

1888. 

842.    See  Totton  v.  Superior  Court  qf  So- 
noma Co,,  72  CaL  37.  892.    Power  to  set  aside  Judgments. 

— Justices*  courts  have  no  power  to  review 

844.  Summons--- I>elbctive  statement  their  own  judgments,  unless  m  some  method 
in.  — The  summons  in  an  action  in  a  justice's  expressly  provided  by  law:  Weinvmer  v.  Suik' 
court  for  a  trespass  on  laud  contained  a  state-    erland,  74  Cal.  341. 

ment  that,  in  case  of  the  defendant's  failure  to 

answer,  *'the  plaintiff  would  take  judgment  005.    Etotting  aside  execution  sale:  See 

for  the  amount  claimed  in  the  complaint."    It  Farrington  v.  Brown,  65  CaL  320.    An  order 

was  held  that  a  judgment  by  default  rendered  of  a  justice  of  the  peace  refusing  to  set  aside  a 

after  a  personal  service  on  the  defendant  was  sale  of  property  under  execution  will  be  pre- 

voidable  only,  and  could  not  be  collaterally  at-  sumed  to  have  been  correct,  unless  the  contrary 

tacked:  Keybers  v.  McComber,   67  Ced.  395.  appears.    The  party  aggrieved  could  have  the 

action  of  the  justice  reviewed  by  the  superior 

845.  Judgment  by  default,  entered  be-  court  on  appeal:  Petersen  v.  WeUsibein  Brothere, 
fore  time  for  answering  has  expired,  is  void-  65  Id.  42. 

able:  Harmek  v.  Bramer,  71  Cal.  155. 

025.    Provisions  of  code  applicable  to. 

846.  Irregularity  in  issuance  of  alias  —When  that  part  of  the  Code  of  Civil  Pro- 
summons.  —  An  objection  to  the  regularity    cednre  which  expressly  deals  with  proceedings 
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in  justices'  conrts  prescribes  the  powers  of  v.  Baldwin,  72  Id.  192;  Smple  v.  Conway,  69 
those  courts  in  relation  to  a  geneial  subject  ,Id.  71.  So  also  an  appeal  from  an  order  settling 
about  which  the  powers  of  conrts  of  record  are  the  accounts  of  an  administrator  or  the  estate 
expressly  prescribed  in  auother  part  of  the  of  a  deceased  person  is  premature  and  will  be 
code,  then  the  powers  of  justices'  courts  with  dismissed,  when  taken  before  the  order  is  en- 
respect  to  that  subject  are  to  be  determined  by  tered  in  the  minute-book  of  the  court:  Estate 
the  provisions  of  the  code  expressly  applicable  f^Row,  72  Id.  577;  but  an  appeal  from  an  order 
to  them,  and  not  by  the  provisions  expressly  refusing  a  new  trial  may  be  taken  before  the 
applicable  to  courts  of  record:  Wwnmer  v.  judgment  is  entered:  Schivder  v.  Schmidt^  71 
StUharlandy  74  OaL  841.  Id.  399.    And  when  the  notice  of  appeal  from 

the  judgment  is  filed  on  the  day  on  which  tiie 

987.  See  Wiggin  ▼.  Sitperior  Courts  68  OaL  judgment  is  entered,  the  appeal  is  not  prema- 
898;  Hefflon  v.  lowers,  72  id.  270.    An  allowr  ture,  and  will  not  be  dismissed,  notwit&tand- 
ance  by  the  judge  of  a  claim  against  the  estate  ing  the  notice  was  served  on  the  preoeding 
of  a  deceased  person,  made  on  an  ex  parte  ap-  day:  TyrrtU  v.  Baldwin,  72  Id.  192. 
plication,  may  subsequently  be  set  asioe  by  him 

without  notice  to  the  claimant:  iSrtate</i9ti/-  MO.    Appeal  — How    tak«a    whare 

Unbergert  72  Id.  649.  legislatare  nas  not  prescribed  means.  — 

Where  the  supreme  court  has  been  |^ven  by 

988.  Party  aggrieved:  See  Rankin  ▼.  the  constitution  appellate  jurisdiction  in  a 
CetOral  Padfic  E.  B.  Co,,  73  CaL  96.  particular  class  of  cases,  but  the  legLslatura 

has  prescribed  no  means  for  taking  an  ap- 

989.  Failure  to  appeal  in  time.  — The  peal,  the  appellate  court  has  inherent  power 
failure  to  take  an  appeal  in  time  coes  to  the  to  establish  any  appropriate  system  of  pro- 
jurisdiction:  Estate  qfFiaher,  75  OaJ.  623.  cedure,  and  for  such  purpose  may  adopt  nues, 

▲ppei^   from  Judgment.  —  An  appeal  issue  writs  of  mandamua  and  certiorari,  or 

from  a  judgment  which  is  not  taken  witnin  a  frame  and  issue  any  suitable  writ,  or  adopt 

year  after  its  entry  will  be  dismissed:  Oruellv,  9xlj  mode  of  procedure  already  prescribed  for 

apooner,  71  Oal.  493;  HeUbron  v.  Fowler  8.  C.  brmging  a  cause  before  it:  People  v.  Jordan, 

C%>.,  75  Id.  426;  Shepherd  v.  Jones,  decided  Oo-  65  Gal.  644. 

tober  28, 1886;  Lowrie  v.  Saik,  75  Id.  349;  Em-  Attorney  of  record.  —  A  notice  of  appeal 

erson  v.  Bergin,  71  Id.  335;  HeUbron  y.  C.  A  to  the  supreme  court,  which  is  signed  by  the 

K.  /.  D,  Co.,  76  Id.  8.    And  an  appeal  taken  attorney  of  record  in  the  court  below,  is  not 

thirteen  years  after  entry  of  juagment  will  ineffectual  because  the  attorney  has  not  been 

be  dismissed:    Or<^f  v.   Winder,  7/  Id.   525.  admitted  to  practice  in  the  supreme  courts 

The  rights  of  the  parties  in  respect  to  an  ap-  provided  he  is  qaalified  to  act  as  the  attorney 

peal  are  determined  by  the  date  of  the  actual  of   record  in  the  lower  court:  Beardsley  v. 

entiy  of  the  judgment,  and  cannot  be  affected  Frame,  73  Oal.  634.  '  Where  there  are  two 

by  entry  of  judgment  nunc  pro  tune  as  of  prior  attorneys  of  record,  the  signature  of  any  one 

date:  Coon  v.  Grand  Lodge  United  Oraer  qf  of  them  to  a  notice  of  appeal  is  sufficient: 

Honor,  76  Id.  354.  CockriU  v.  HaU,  76  Id.  192. 

Order  dissolving  ixij-anction.  -—An  ap-  Signature  of  attorney. — The  omission 

peal  from  an  order  dissolving  an  injunction  of  the  persons  signing  a  notice  of  appeal  from 

must  be  taken  within  sixty  days  from  the  date  a  judgment  of  a  justice's  court  to  designate 

of  the  entry  of  the  order:  Barham  v.  HosteUer,  themselves  as  attorneys  for  the  appellant  will 

67  Oal.  272.  not  render  the  notice  ineffectual  if  it  is  other- 

Tixne  to  appeal  from  a  decree  of  partial  wise  sufficient:  Butledge  v.  Superior  Court  </ 

distribution.  —  An  appeal  from  a  decree  of  Humboldt  County,  67  GaL  85. 

partial  distribution  must  be  taken  within  sixty  Besignation  of  order  or  Judgment:  See 

days  from  the  entry  of  the  decree:  Estate  cf  Kimple  v.  Conway,  69  Oal.  71;  Oirdner  v.  Bes- 

Fisher,  75  Cal.  523.  wick,  69  Id.  112.    A  notice  of  appeal  which 

Appeal  from  decree  settling  adminis-  describes  the  order  appealed  from  as  one  made 

trator's  account  taken  within  the  statutory  and  entered  on  a  certain  day  is  a  sufficient 

time  after  the  entry  of  the  decree,  but  not  designation  of  the  subject-matter  of  the  ap- 

within  sixty  days  after  the  decision  and  the  peal,  when  no  other  oixler  was  entered  on  the 

filing  of  the  findings,  is  not  in  time  to  present  dav  specified:  OrueU  t,  Spooner,  71  Id.  493. 

the  question  of  the  insufficiency  of  the  evi-  Where  a  notice  of  appeal  otherwise  clear^ 

deuce:  In  re  Bose*a  Estate,  decided  December  identifies  the   order   appealed  from,   and  is 

29,  1888.  properly  served  on  the  attorney  for  the  re- 

Insufiiciency  of  evidence — Time.  —  In  spondent,  and  filed  in  the  action  to  which  it 

order  to  present  the  question  of  the  insuf-  was  intended  to  apply,  a  mistake  in  its  title  is 

ficiency  of  the  evidence  upon  an  appeal  from  immaterial:  HerrUch  v.  McDonald,  72  Id.  579. 

the  juagment,  the  appeal  must  be  taken  within  So,  also,  a  notice  of  appeal,  sufficient  in  other 

sixty  days  from  the  rendition  of  the  judgment:  respects,  will  not  be  held  insufficient  merely 

Mogk  V.  Peterson,  75  Cal.  496;  Dominguez  v.  because  it  incorrectly  states  the  date  on  which 

Maacotti,  74  Id.  269;  Weyl  v.  Sonoma  V,  B,  B.  the  judgment  and  order  appealed  from  were 

Co.,  69  Id.  202;  Brown  v.  Cfreen,  65  Id.  221;  entered,  if  the  record  on  appeal  shows  that 

In  re  Crowey,  71  Id.  300;  Thompson  v.  White,  there  has  been  but  one  judgment  or  order  of 

76  Id.  381.  the  kind  appealed  from  entered  in  the  cause: 

Premature  appeal  —  An  appeal  from  a  Weylr,  Swtoma  Valley  R,  R.  Co.,  69  Id.  202; 

judgment  cannot  be  taken  before  the  judgment  see  also  Anderson  v.  Ooff,  72  Id.  65. 

IS  entered.    If  so  taken,  the  appeal  will  be  dis-  Notice  may  embrace  several  appeals. 

missed:  Schroder  v.  Schmidt,  71  Cal.  399;  On-  — In  an  action  brought  to  establish  a  disputed 

derdonk  v.  San  Francisco,  75  Id.  534;  Tyrrell  marriage,  and  for  a  divorce,  a  notice  of  appeal 
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by  the  defendant  from  an  order  directing  him  ent,  serves  a  notice  of  appeal  on  the  attorney 

to  pay  to  the  plaintiff  alimony  and  counsel  fees  who  had  appeared  for  the  latter,  and  the  ser- 

is  not  rendered  ineffectnal  because  a  notice  of  rice  is  accepted  by  him,  tiie  appeal  will  not  be 

^9peal  from  the  judgment  is  embraced  in  the  dismissed  on  a  motion  made  by  the  attorney 

same  paper,  nor  because  the  appellan^  as  a  who  accepted  the  service,  on  the  ground  that 

-measure  of  precaution,  has  inserted  in  the  the  service  was  void,  because  made  after  the 

notice  a  statement  that  on  the  appeal  from  death  of  the  re^ndent:  Moyle  v.  LanderB^  75 

the  judgment  he  would  ask  the  court  to  re-  Cal.  695;  see  S.  U.  decided  June  11,  1889.    Af- 

view  and  set  aside  the  order  for  aUmony  and  ter  the  filing  of  the  notice  of  appeal,  and  on 

counsel  fees.    Such  a  statement  is  surplusage,  the  same  day,  a  copy  thereof  was  presented  to 

which  does  no  injury:  Sharon  t.  Sharon,  68  the  attorney  for  the  respondent  m  his  office, 

OaL  926.  who  refused  to  receive  it.    The  party  making 

Fftrties  who  alioald  be  served  with  the  service  thereupon,  in  the  presence  of  the 

notioe:  See  Soylanee  ▼.  San  Luis  J7.  Co,,  74  attomisy,  left  the  copy  on  a  table  in  his  office. 

GbL  273.    The  supreme  court  has  no  jnrisidic-  It  was  held  that  the  service  was  sufficient: 

turn  to  hear  an  appeal  from  a  judgment,  unless  Nathan  v.  Suifhtn,  68  Id.  267.    When  service 

the  appellant  Bhall  have  served  a  notice  of  ap-  of  a  notice  of  appeal  is  made  hy  mail,  it  is 

peal  on  all  the  parties  whose  rights  may  be  complete  at  the  time  of  the  deposit  of  a  copy 

afiected  by  a  reversal  of  the  judgment,  or  in  tne  post-office,  and   the   undertaking  on 

where  the  appeal  is  from  a  part  of  the  iudg-  appeal  must  be  filed  within  five  days  after  such 

ment  by  a  reversal  of  the  part  appealed  IrosL  deposit.    Section  1013  of  the  Code  of  Civil 

But  a  modification  of  the  judgment  may  be  Procedure,  extending  the  time  in  which  acts 

made  on  appeal  from  the  whole  judgment,  may  be  done  in  certain  cases,  has  no  applica- 

alUiough  some  of  the  parties  have  not  been  tion  to  the  service  of  a  notice  of  appeal:  Brown 

served  with  the  notice  of  appeal,  provided  v.  Oreen,  651d.p2l;BeeLotcrieY.Sah,  75  Id. 

such  modification  cannot  afifect  the  rights  of  349.  An  affidavit  of  service  of  notice  of  appeal 

the  parties  not  served:  WilUanuY.  Santa  Clara  which  simply  states  that  affiant  "alleges  and 

M,  As8*n,  66  Cal.  193.    The  transcript  on  ap-  believes  "  that  he  served  the  notice  is  fatally 

peal  in  a  criminal  case  must  show  that  tne  defective,  as  not  stating  positively  the  fact  of 

notice  of  appeal  was  served  on  the  attorney  of  service:  Pacific  MuituU  Li^e  Ins.  Co,  v.  Shepard' 

the  adverse  party;  otherwise,  the  appeal  will  son,  76  Id.  376.    And  an  affidavit  of  service 

be  dismissed:  People  v.  BeU^  70  Id.  33.    The  of  notice  of  appeal  by  mail  is  fatally  defective, 

conviction  of  an  administrator  of  the  estate  of  unless  stating  that  affiant  and   the   person 

a  deceased  person  for  the  crime  of  embezzle-  served  had  their  offices  in  different  places,  and 

ment  does  not  render  him  civiliter  mortuus,  so  that  there  was  communication  by  msol  between 

as  to  prevent  the  service  of  a  notice  of  appeal  such  places:  Id. 

on  him  in  an  action  in  which  he  was  fauea  as  Undertaking^  or   deposit.  — Where  the 

administrator,  and  judgment  rendered  in  his  fifth  day  falls  on  Snnday,  an  undertaking  is 

favor:  Brown  v.  Mann,  68  Id.  517.    A  notioe  filed  in  time  if  filed  on  the  following  duty: 

of  appeal  from  certain  portions  of  an  interloc-  Jenness  v.  Botcen,  77  Cat  310.    Under  this 

utory  decree  in  partition  need  only  be  served  section,  an  undertakinff  on  appeal,  if   filed 

on  those  parties  whose  rights  would  be  affected  before  the  service  on  the  notice  of  appeal,  is 

by  a  modification  of  the  portions  of  the  decree  ineffectual  for  any  purpose:  LttUe  v.  Jacks,  68 

appealed  from:  MtUer  v.  Thomas,  71  Id.  406;  Id.  343.    The  right  of' the  respondent  to  ob- 

see  also  MtUer  v.  Rea^  71  Id.  405.    And  an  ap-  ject  to  the  sufficiency  of  such  an  undertaking 

peal  will  not  be  dismissed  on  the  ground  that  is  not  waived  by  his  stipulating  in  writing  to 

the  statement  on  motion  for  a  new  trial  was  advance  the  appeal  on  the  calendar  of  the 

not  served  on  all  the  adverse  parties,  when  supreme  court  tor  hearing:  Id.    Under  section 

the  parties  not  servied  are  not  interested  in  1054  of  the  Code  of  Civil  Procedure,  the  time 

the  appeal:  Dort  v.  Dougherty,  72  Id.  232.  for  filing  an  undertaking  on  appeal,  as  limited 

Where  one  of  several  defendants  appeals  from  by  this  section,  may  be  extended  by  the  trial 

a  judgment  or  order  rendered  against  them  all,  court,  or  the  judge  thereof,  not  exceeding 

tiie  defendants  not  appealing  are  adverse  par-  thirty  days;  and  where  the  undertaking  is 

ties  within  the  meaninff  of  this  section,  and  filed  within  the  time  as  thus  extended,  the 

should  be  served  with  the  notice  of  appeal,  if  period  within  which  the  transcript  on  appeal 

the  reversal  or  modification  of  the  judgment  may  be  filed  does  not  copire  until  forty  days 

or  order  appealed  from  would  affect  their  in-  after  the  undertaking  is  filed:  Wadsworth  ▼. 

terests  in  the  subject-matter  of  the  appeal:  Wadsworth,  74  Id.  1&.    A  deposit  of  money 

JRandaU  v.  Hunter,  69  Id.  80.  Also  where  an  in  lieu  of  an  imdertaking  on  appeal  must  be 

execution  issued  against  all  the  parties  to  a  made  within  five  days  after  the  notice  of  ap- 

judgment  is  quashed  upon  the  motion  of  a  peal  is  served  and  filed.    If  made  after  that 

part  only  of  them,  and  an  appeal  from  the  time,  the  appeal  will  be  dismissed:  Stratton  v. 

order  is  taken  by  the  judgment  creditor,  all  Chraham,  68  id.  168. 
the  persons  against  whom  the  judgment  was 

rendered  are  adverse  parties,  and  should  be  941.    Mistake   in   indorsement. — An 

served  with  notice  of  the  appeal:  AliUikinv.  undertaking  on  appeal,  if  otherwise  in  due 

Houghton,  75  Id.  639.      See  further,  on  the  .form  of  law,  is  not  rendered  ineffectnal  by  a 

question  of  what  parties  are  adverse,  Randall  mistaken  indorsement  of  the  title  of  the  case 

V.  Hunter,  69  Id.   80;  Roylance  v.  Snn  Luis  in  which  it  is  given:  Herriich  v.  McDonald,  72 

Hotel  Co,,  74  Id.  273;  Butte  Co,  v.  Boydstun,  Cal.  579. 

68  Id.  189;  Toy  v.  San  Francisco  tk  S.  R.  R.  R.  Several    appeals  — •  Undertakings.  ~ 

Co.,  75  Id.  542.  Where  there  are  several  appeab  in  the  same 

Sufficiency  of  service.  — Where  an  appel-  action,  the  record  on  each  appeal  mav  be  em- 

lant,  in  ignorance  of  the  death  of  the  respond-  bodied   in  one  transcript;    but  each  appeal 
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nnut  be  aocwapaiiiad  by  an  midertekmg  in  taking  is  given,  stay  the  enforcement  of  the 

the  snm  of  three  hondzed  dollan,  designating  order:  NeaU  v.  Superior  Oomrt,  T7  CkL  28. 

the  particnhu*  appeal  to  which  it  applies.    The  , 

mdett^dngs  may  be  contsined  in  one  instm-  946.  Stay  of  eoEeeatiim  cannot  \m 
mokt,  if  i£&  objects  for  which  they  are  exe-  granted  wwbml  — Pending  an  appeal  froan 
cated  can  be  cleiu^  distiogaiBhed:  Sharon  ▼.  an  order  made  after  final  judgment  for  the 
Shamm,  68  CaL  326.  The  only  ezceptioa  to  payment  of  money,  the  nndertaSong  on  appeal 
the  rale  reqniring  an  nndertaking  on  each  ap-  from  the  order  having  been  waived,  bat  no  ap- 
peal is  limited  to  cases  where,  in  the  same  peal  having  been  taken  from  the  jndgmeni^ 
notice  and  transcript^  there  is  an  appeal  from  the  supreme  conrt  has  no  anthority  to  grant  a 
a  judginent,  and  also  from  an  order  denying  a  stay  of  execution  nppn  the  judgment;  OarU  ▼. 
new  tnaL    In  such  cases,  one  undertaking  on  WilSanUf  67  CaL  580. 

i^peal  is  held  sufficieni^  in  consequenoe  ofthe  MftnilftTnw  Againflt  oouniy  aaditor — 

lo^  and  weU  settled  practice,  which  the  court  Undertakiiigr  mmy  \m  duponaed  with.  — 

decfmes  to  disturb:  Id.;  WM  r.  Treaeomjf^  76  In.  proceedings  by  mimdainma  against  the  audi- 

Id.  621.    See  Bermaud  v.  Bteektr^  74  Id.  617.  tor  of  the  city  and  county  of  San  Fraoeisoo^ 

TnanfWdancy    of  ondArtakingr.  —  The  the  defendant  acts  officially,  and  on  an  appeal 

appdlants  app^ded  from  the  judgment  and  by  him,  the  undertaking  provided  for  by  this 

fnnn  an  order  refusing  to  set  it  aside.    But  seetioa  mBj  be  di^ensed  with:  Sekeererr,  M- 

cue  undertaking  on  appeal  was  filed,  which  gar,  67  CaL  377. 

redted  the  judgment  and  order  appealed  Powvr  of  tiial  court  after  appaol.  — 
firom,  and  proviaed  that»  in  ccmsideration  of  Hie  trial  court  has  jurisdiction  of  uie  eettle- 
sudi  appeal,  the  appellants  would  pay  all  mentof  a  bill  of  exceptions,  although  an  appeal 
damages  and  costs  wnich  might  be  awarded  from  the  jadnnent  has  been  taken:  Cowert  v. 
affainst  them  on  the  appeal,  or  on  a  dismissal  J^aidbm,  72  Cad.  197.  But  it  has  no  power  to  so 
thereof,  not  exceeding  three  hundred  dollars,  change  the  judgment  appealed  from  as  in  eflSBct 
The  undertaking  contained  a  further  provision  to  prevent  tiie  review  of  alleged  errors  broi^t 
and  promise  for  a  stay  of  execution  under  the  up  by  a  bill  of  exceptions:  ReynoUU  ▼.  JSep- 
judffment»  as  provided  by  section  145  of  the  nolds,  67  Id.  176.  Dischaige  of  receiver  by 
Co£  of  Civil  Procedure.  It  was  held  that  lower  court  after  appeal:  See  ^oii^JkniaitT.  inu- 
tile undertaking  was  insufficient  to  support  perwr  Court,  72  Id.  572. 
either  the  appeal  from  the  judgment  or  the 

appeal  from  tne  order:  Corcoran  v.  Peanumd,  948.  Justification.  — The  failure  of  the 
71  CaL  ICO.  sureties  on  an  undertaking  on  appeal  to  jus- 
Want  of  consideration  fbr  nndertak-  tify  after  an  exception  to  weir  sufficiency  has 
In^.  —  The  statutory  undertaking  of  three  been  taken  does  not  render  the  appeal  inefifec- 
hundred  dollars  given  on  an  appoal  from  a  tual:  WiUram  v.  Crommelin,  72  Cal.  89.  A 
judgment  for  the  foreclosure  of  a  chattel  stipulation  of  the  respondent  extending  the 
mortgage  operates  as  a  stay  of  execution,  and  time  for  the  justification  of  the  sureties  on  the 
if  a  further  undertaking  be  given  to  stay  exe-  undertaking  does  not  relieve  the  appeUant 
cution,  it  cannot  he  enforced  a^inst  the  firom  the  necessity  of  filing  the  transcnpt  on 
sureties  therein  for  want  of  consideration:  appeal  within  the  time  limited  by  the  rules  of 
PowerB  V,  Crane,  67  CaL  65.  the  supreme  court:  Id.     The  right  of  the  ad- 

Becree  of  distribution — Undertaking,  verse  party  to  except  to  the  sureties  begins  to 

— On  an  appeal  by  a  legatee  from  a  decree  run  from  the  filing  of  the  uud6rtaking^  not 

distributing  certain  moneys  of  the  estote  of  a  from  the  service  of  the  notice  of  appeal:  firomn 

decedent,  the  execution  of  the  undertaking  v.  Green,  65  Id.  223. 

provided  for  by  this  section,  to  the  effect  that  Waiyine  undertaking. — The  right  of 

the  appellant  will  pay  all  damages  and  costs  the  respondent  to  object  to  the  sufficiency  of 

that  may  be  awarded   againnt   him  on  the  an  undertaking  is  not  waived  by  his  stipn- 

appeal,  or  on  a  dismisaal  thereof,  not  exceed-  lating  in  writing  to  advance  the  appeal  on  the 

ing  three  hundred  dollars,  stays  proceedings  calendar  of  the  supreme  court  for  hearing; 

in  the  lower  court  upon  the  judgment  ap-  LUUe  ▼.  Jacka,  68  Cal.  343. 
pealed  from:  Betaie  qf  Schedel,  69  Cal.  241. 

M9.    Appeal  from  order  reftising  to 

942.    Undertaking  to  stay  execution  change  place  of  trial  does  not  operate  to 

cannot  be  treated  as  undertakmg  on  stay  proceedings  in  the  lower  court  under  this 

appeal. — On   an  appeal  from  a   judgment  section:  ffoweUv.  77UmtpM>n,  70  CaL  635. 

awarding  an  injunction  and  for  costs  and  dam-  Appeal  by  legatee  from  decree  of  dis- 

ages,  an  undertaking  in  the  form  of  and  pur-  tribution:  See  Estate  qfSchedel,  69  Cal.  241. 
porting  to  be  an  undertaking  to  stay  execution, 

as  provided  in  this  section,  will  not  be  consid-  950.    Presumption.  — The  supreme  court 

ered  as  the  undertaking  on  appeal  required  by  will  presume  that  all  the  evidence  tending  to 

sections  940  and  941  of  the  code:  Dt{ffy  v.  explain  an  objection  taken  at  the  trial  is  in- 

Oreenebaum,  72  CaL  157.  serted  in  a  bill  of  exceptions;  and  if  from  such 

evidence  it  appears  that  the  court  below  erred 

945.    Undertaking  in  suit  for  si>ecific  in  ruling  against  the  appellant  as  to  a  material 

performance:    See  Heiiden  ▼.  Beans,  71  CaL  matter,  a  reversal  will  be  granted:    WUnn  v. 

295.  AUdnson^  68  Cal.  590.     When  the  record  on  ap- 

Undertaking  in  ejectment:  See  Walsh  peal  is  silent  as  to  whether  an  oral  charge  given 

T.  Soule,  66  CaL  443.  to  the  jury  was  taken  down  by  the  phonO' 

Btay  of  execution.  —  Under  this  section,  graphic  reporter,  the  legal  presumption  is,  that 

an  appeal  from  an  order  requiring  the  delivery  it  was  so  taken  down,  and  to  overcome  this 

of  possession  of  land  will,  where  an  under-  presumption,  the  defendant    must  make  aa 
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■ffirmative  showinj^  to  the  contrary:  People  v,  dence  is  alleged  to  be  insafficient,  nor  ia  the 
BotirbR,  G6  Cal.  45o.  lover  coart  roqaired  to  make  finding  in  sup- 
Proceedings  improvidently  and  unin-  port  of  the  order.  The  appeal  is  heard  upon 
tentionally  made.  —  While  a  court  has  the  papers  used  on  the  hearing  in  the  lower 
power  to  set  aside  orders  and  judgments  im-  court;  and  the  testimony  of  witnesses  con- 
providently  and  unintentionally  made,  yet  a  tained  in  the  record,  and  identified  by  the 
giren  order  or  judgment  will  not  be  presumed  judge  as  having  been  given  on  the  hearing, 
on  appeal  to  have  been  of  that  character.  The  will  be  treated  on  the  appeal  as  written  am- 
fact  must  be  affirmatively  shown.  And  it  davits:  Bunt  v.  Steese^  75  Id.  620. 
•eems  that  a  recital  that  the  order  was  made  Btatement  of  case  used  on  the  hearing  of 
"  under  a  miaapprehension  "  ia  not  a  sufficient  a  motion  for  a  new  trial  ia  a  part  of  the  record 
showing  of  the  fact:  Wunderlin  v.  Cadoffan,  75  upon  which  an  appeal  from  the  judgment  may 
Cal.  617.  bo  heard:  Craig  v.  Fry,  68  Cal.  363.  The 
On.  appeal  from  order  made  after  flncd  aupreme  court  rule  (12)  providing  for  the  oor- 
Jndgment,  no  papers  other  than  the  judg-  rection  of  errors  or  defects  in  tiie  transoript,  on 
ment  roU  will  be  considered,  unless  they  are  the  suggestion  of  either  party,  by  the  clerk's 
identified  as  having  been  used  on  the  hearing  certificate  of  so  much  of  the  record  as  may 
of  the  motion:  Pettret  v.  Frank,  66  Cal.  34.  be  necessary,  does  not  apply  to  a  failure  to 
Where  there  are  flndinge  eufflcient  to  procure  from  the  trial  judge  a  sufficiently  full 
sustain  Judgment^  the  court  on  appeal  statement  of  the  caae:  Fagan  v.  Carty,  77  Id. 
heard  on  the  judgment  roll  will  not  examine  352. 
into  probative  facta  contained  in  the  findinga, 

where  there  ia  nothing  to  show  that  the  latter  051.  On  appeal  fiK>m  an  order  die- 
are  entirely  baaed  on  or  controlled  by  them:  solving^  preliounary  h^unction,  the  order 
Wood  V.  Pendola,  decided  February  26,  1889.  must  be  embodied  in  the  transcript:  Kxmple  v< 
Befasal  to  |^ve  instruction  when  not  Conway,  69  Cal.  71.  On  appeal  from  an  order 
ground  f6r  rerersaL — The  action  of  the  refusing  an  injunction,  the  particulars  in 
trial  court  in  refusing  to  give  an  instruction  which  the  evidence  is  considered  insufficient 
aaked  for  by  the  defendant,  the  correctness  of  need  not  be  set  out  in  a  bill  of  exceptions: 
which  depended  upon  the  evidence,  cannot  be  Hunt  v.  Steeae,  75  Id.  620. 
reviewed  by  the  appellate  court  in  the  absence  Order  overruling  demurrer. — No  bill  of 
of  the  evidence  and  instructions  given:  People  exceptions  or  statement  ia  necessary  on  an  ap« 
V.  Bourke,  66  Cal.  455.  peal  to  set  aside  the  overruling  of  defendants' 
Stipulation  as  to  correctness  of  tran-  demurrer,  where  the  tranacript  contains  the 
ecript. — Where  the  correctness  of  the  tran-  demurrer,  the  order  of  court  overruling  the 
script  on  appeal  is  stipulated  to  by  the  aame,  and  the  judgment  in  which  law  recited 
respondent,  he  cannot  af  terwarda  impeach  it  the  demurrer,  the  ruling  thereon,  and  the  ex> 
by  showing  that  the  judgment  was  entered  at  ceptiona  taken  by  defendants'  counsel  to  that 
a  later  date  than  that  shown  on  the  face  of  the  ruling:  JIfeEiUoe  v.  Cook,  76  CaL  187. 
record:  Hamish  v.  Bramer,  71  CaL  155. 

Beteeaoeinbrief  to  document  outside  959.  Order  granting  or  rexusmg  new 
of  record.  —  Where  counsel  prints  in  his  brief  txial:  See  Harhnan  y.  Soger*,  69  CaL  643; 
a  document  which  ia  not  a  part  of  the  record  Braly  v.  Henry,  decided  June  25, 1888.  On  aa 
on  appeal,  the  court  may,  aa  against  him,  treat  appeal  from  an  order  refuaing  a  new  trial,  the 
the  document  aa  properly  before  it:  Eitaie  ^  judgment  roU  must  be  embcNdied  in  the  tran- 
CokUU  74  CaL  52.  script:  KxmpU  v.  Contony,  69  Id.  71.  The  no- 
Affidavit. — An  affidavit  which  is  not  em-  tioe  of  intention  to  move  for  a  new  trial 
bodied  in  any  statement  or  bill  of  sxeeptioos  oonstitntes  no  part  of  the  judgment  roll,  or  of 
cannot  be  conaidwed  on  appeal:  Okmtoim  ▼•  the  record  to  be  furnished  the  aupreme  court: 
Coward^  67  OWL  373.  Hook  v.  Hall,  68  Id.  22.  A  atatemeat  of  the 
Judgment  on  pleadings.  •—  An  erroneous  oaae  uaed  on  the  hearing  of  amotion  for  a  new 
ruling  of  the  lower  court  in  rendering  judg-  trial  ia  a  part  of  the  record  upon  which  an  ap- 
ment  on  the  pleadinga  without  a  trial  of  the  peal  from  the  judgment  may  be  heard:  Cndg 
action  may  be  reviewed  on  an  appeal  from  the  v.  Fry,  68  Id.  363.  And  where  the  atatement 
judgment,  without  being  incorporated  in  a  bill  of  the  caae  doea  not  apecify  any  errora  of  fact 
of  exceptiona,  when  the  judgment  recitea  that  on  which  the  motion  tor  new  trial  waa  made, 
it  waa  rendered  on  the  pleadinga:  Wtieka  v.  the  deciaion  of  the  court  muat  be  regarded  as 
Garibaldi  8.  O.  M,  Co,,  73  Cal.  599.  conclusive  of  the  facts  in  the  case:  Oraltam  v. 
Order  settling  account — Becord.  — On  Stewart,  68  Id.  374.  And  where  the  assign- 
an  appeal  from  an  order  settling  the  final  ac-  ment  of  the  errors  asserts  that  the  decision  ia 
count  of  an  aasignee  in  inaolvency,  a  paper  againat  law,  but  apecifies  no  particulara  in 
embodied  in  the  tranacript  certified  by  the  which  the  evidence  la  insufficient,  the  evidence 
trial  judge  aa  containing  "an  abstract  of  the  cannot  be  considered:  Malone  v.  Del  Norte  Co,, 
evidence  given  on  the  hearing;  of  the  settle-  77  Id.  217.  Affidavits  embodied  in  the  record, 
^ent  of  the  account  of  the  assignee  "  forms  no  and  marked  as  filed  by  the  clerk,  will  not  be 
(part  of  the  record,  and  will  m  disregarded:  considered  unless  they  are  contained  in  and 
\&taie  of  Tanner,  70  Cal.  22.  form  part  of  the  bill  of  exceptions  or  statement^ 
teder  dissolving  injunction.  —  On  an  or  are  otherwise  identified  by  the  judge  aa  hav- 
appeal  from  an  order  diaaolving  a  preliminary  ing  been  uaed  on  the  motion:  Fisli  v.  Benaon, 
injunction,  the  order  muat  be  embodied  in  the  71  Id.  428;  and  a  reference  in  the  order  refus- 
tranacript:  Kimple  v.  Conway,  69  Cal.  71;  but  ing  the  new  trial  to  the  affidavits  of  certain 
on  an  appeal  from  an  order  refuaing^  an  injuno-  apecified  persons  ia  not  a  aufficient  identifica- 
tion, it  la  not  necessary  to  specif  in  a  bill  of  tion  of  the  affidavits  uaed  on  the  motion,  al- 
sxosptiaiis  tiie  particulacs  m  which  the  svi-  thongh  affidavits  purporting  to  be  those  of  the 
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persona  specified  are  embodied  in  the  tnm-  filing  it  to  a  date  bevond  the  hearing  of  the 

script:  Id.     Where  a  transcript  was  filed  in  motion  to  dismiss,  althon^^  the  stipnlation  was 

JTnne,  and  another  document  was  filed  in  Sep-  not  filed  with  the  clerk:  Pouphn  v.  litoBfa,  68 

tember  containing  what  purported  to  be  am-  Id.  236.    And  where  before  the  expiration  <^ 

dayits  on  a  motion  for  new  trial,  certified  by  the  time,  the  appellant  obtained  the  signatures 

the  clerk  to  be  correct  copies  of  e&davits  used  of  four  of  the  justices  to  an  order  for  an  ezten- 

on  such  a  motion,  but  with  no  certificate  nor  sion,  but  inadvertently  neglected  to  file  it  un- 

indorsement  by  the  judge,  and  not  appearing  til  two  days  after  the  notice  of  motion  to 

in  l^e  bill  of  exceptions,  ihe  affidavits  consti-  dismiss  was  served,  the  appeal  should  not  be 

tute  no  part  of  the  record  on  ai>peal:  People  ▼.  dismissed:   Chrant  v.  De  Lamoriy  71  Id.  329. 

Mahoney,  77  Id.  629.    Under  this  section,  mak-  Reliance  placed  by  an  attorney  on  the  state- 

ing  an  order  denying  a  motion  for  new  trial  a  ment  of  another  that  he  had  caused  two  oc^es 

part  of  the  reooni,  a  recital  in  the  order  that  of  the  printed  transcript  to  be  left  at  the  omoe 

the  motion  was  made  upon  grounds  set  forth  of  the  respondent's  attorney,  which  statement 

in  the  notice  of  motion  is  a  sufficient  showing  was  erroneous,  will  excuse  a  default:  Carter  v. 

in  the  record  that  the  notice  was  given:  Bat^  P<'h^  77  Id«  64.    The  same  is  true  where  a 

daU  V.  Jhff,  decided  October  23,  1888.  derk  of  appellant's  attorney,  duriiig  the  ill- 

ness  of  his  employer  and  aeainst  his  <£rectiaiis, 

958.    Oertiflcate.  —  Under  this  section  a  took  the  appeal  but  failea  to  file  a  transcript: 

certificate  simply  stating  that  the  derk  had  Bate»  v.  Sckroeder^  decided  August  29,  1888. 

oompared  the  transcript  with  the  papers  on  Suffldency  of  transcript.  — Where  the 

file,  and  it  was  correct,  is  fatally  defective,  oven  transcript  on  appeal  is  certified  to  by  the  derk 

though  the  undertiUcing  was  embodied  in  the  of  the  court  below  as  correct,  the  mere  stote- 

transcript:  8<m  Frandaco  4t  N,  P.  R.  B»  Oo>  ment  of  the  counsel  for  the  respondent  thater- 

▼.  Aiidtr9ont  77  Csl.  297.  rors  exist  therein  will  not  establish  the  facl^  or 

warrant  a  dismissal  of  the  appeal:  HerrUch  v. 

954.   Uotion  for  diiiini— a1,  whan  and  McDonald,  72  CaL  579.    The  verity;  of  a  tran- 

how  made.  —  A  motion  to  dismiss  an  appeal  script  cannot  be  attacked  by  affidavits  filed  in 

should  be  made  on  the  day  noticed  for  the  near-  the  supreme  court  in  support  of  a  motion  to 

ing,  or  at  the  first  opportunity  during   the  dismiss:  People  v.  Jordan,  66  Id.  10.    On  ap- 

session  of  the  court     If  not  so  made,  the  peal  from  a  ludgment  and  an  order  made  after 

motion  lapses,  and  it  cannot  be  revived  at  a  judgment,  the  transcript  must  oontain  a  copy 

subsequent  session:   Ixmiel  v.  Miller,  68  CaL  of  tne  judgment;  otherwise,  the  appeal  will  be 

62J.    An  objection  to  the  sufficiency  of  a  oer-  dismissed:  SanAnge  and  Loan  Bode^  ▼.  Meets, 

tificato  made  in  a  printed  brief,  together  with  a  66  Id.  371. 

request  ^at  an  api>eal  be  dismisMd,  is  a  suffi-  Identification  of  papen.  —  On  an  appeal 

dent  compliance  with  rule  13  of  the  supreme  from  an  order  for  oounsd  fees  and  alimony, 

oourt  requiring  such  objection  to  be  taken  and  made  pendete  tte  in  an  action  of  divorce,  the 

notice  given  to  the  appellants  in  writing:  San  certificate  of  the  trial  jndge  is  a  sufficient 

Frandwo  ds  2f.  P,  B.  B.  Co.  v.  Andereon,  77  identification  of  the  papers  used  on  the  hearing 

Id.  297.  of  the  motion:  Schammel  v.  Behammel,  70  OaT 

Partiee:  See  BanUn  v.  (7.  P.  B,  B,  Co.,  73  72.    If  the  transcript  fails  to  contain  such  a 

Gal.  96.    On  a  motion  to  dismiss  an  appeal  certificate  or  other  evidence  of  identification, 

from  an  order  ref usiuff  a  new  trial,  the  ques-  and  a  motion  is  made  to  dismiss  the  appeal  on 

tion  whether  others  snonld  have  been  made  that  g^und,  the  appellant  may  cure  l£e  omis- 

parties  in  the  court  bdow  is  not  involved.    If  sion,  under  rule  13  of  the  supreme  court,  by 

the  proceedings  were   properly  taken  on  the  presenting  and  filing  at  the  hearing  of  the  mo« 

mpMd,  it  should  not  be  dismissed:  Waiaon  t.  tion  to  dismiss  a  ceraficato  of  the  ja<k^  to  the 

Sutro,  77  Id.  609.  identity  of  the  papers:    Id.     The  fact  that 

Fidliire  to  file  traneoript.  —Where  the  papers  printed  in  the  transcript  are  not  identi- 
transcript  on  appeal  is  filed  after  a  motion  is  ned  as  having  been  used  on  the  motion  on 
made  to  dismiss,  and  no  reason  appears  why  it  which  the  order  appealed  from  was  made,  will 
was  not  filed  before,  the  appeal  will  be  dis-  not  justify  a  dismissal  of  the  appeal:  Herrliek 
missed:  ffeinlen  v.  8.  P,  B.  B.  Co.,  65  CaL  ▼.  McDonald,  72  Id.  579. 
304;  but  see  Carter  v.  Paige,  77  Id.  64.  An  Irregolaritiee  prior  to  order  I6r  new 
appeal  from  a  judgment  will  be  dismissed  triaL  — An  appeal  from  an  order  granting  or 
upon  the  failure  of  uie  appellant  to  file  or  pre-  refusing  a  new  trial  is  a  matter  of  right,  and 
pare  the  transcript  within  the  time  prescribed  if  the  proceedings  on  the  motion,  anterior  to 
therefor,  notwithistanding  a  motion  by  the  an-  the  oraer,  are  irregular  or  defective,  such  ir- 
pellant  for  a  new  trial,  together  with  tfie  regularity  or  defect  is  not  a  cause  for  dismiss- 
settlement  of  a  bill  of  exceptions  to  be  used  ing  the  appeal,  but  may,  upon  a  proper  show- 
thereon,  is  pending  in  the  lower  oourt:  Smith  ing,  be  passed  upon  in  determining  the  same: 
V.  Trtfi-y,  71  Cal.  404.  But  pending  the  settle-  Fiah  v.  Benson,  71  Cal.  428. 
ment  of  a  bill  of  exceptions  before  the  trial  Notice  of  appeaL  —  An  appeal  will  be 
judge,  an  appeal  will  not  be  dismissed  on  ac-  dismissed  if  the  notice  of  appeal  was  served 
count  of  the  failure  of  the  appellant  to  file  the  and  filed  prior  to  the  entry  of  the  judgment, 
transcript.  If  unwarranted  delay  occurs  in  An  appeal  from  an  order  refusing  a  new  trial, 
the  settlement,  the  respondent  should  seek  re-  in  an  action  tried  by  the  court,  will  not  be  dis- 
dress  in  the  lower  court:  McOrath  v.  Uffde,  71  missed  on  the  ground  that  the  notice  of  inten- 
Id.  454.  An  appeal  will  not  be  dismissed  be-  tion  to  move  for  a  new  trial  was  not  given  in 
cause  of  the  failure  of  the  appellant  to  file  the  time,  if  the  transcript  fails  to  show  that  any 
transcript  within  the  time  prescribed  by  the  notice  of  the  decision  was  ever  given,  or  that 
rule  of  tne  supreme  court,  if  the  respondent  by  any  objection  was  made  in  the  lower  court  that 
a  written  stipulation  extended  the  time  for  the  notice  of  intention  was  not  given  in  time; 
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(Xrdner  t.  Besuriek,  69  CaL  112.  An  appeal  Failure  to  file  briel— Where  no  oral 
from  portions  of  an  interlocatory  judgment  in  argument  is  had,  and  the  appellant  fails  to  file 
an  action  of  partition  will  be  dismissed*  if  the  any  points  or  authorities,  the  pdgment  ap- 
portions appealed  from  caxmot  bo  modified  pealed  from  will  be  affirmed  without  an  ex- 
without  disturbing  the  whole  judgment  and  amination  of  the  record:  Faria  v.  Lampsont  73 
prejudicially  affecting  the  righto  of  parties  not  CaL  190.  See  ScoU  v.  Sowden^  decided  Febru- 
served  with  notice  of  the  appeal:  MiUer  t.  ary  21,  18d8.  But  where  a  party  fails  to  file 
Thonuu,  73  Id.  637.  his  brief  within  the  time  allowed  by  the  court, 

Appeal  bv  county — Biamissal.  —  In  and  subsequently  files  it  without  the  permis- 
the  absence  of  any  objection  by  the  attorney-  sion  of  the  court  or  the  consent  of  the  opposite 
general,  an  appeal  by  a  county  from  a  judg-  counsel,  the  court  may,  in  its  discretion,  treat 
ment  rendered  against  it  will  be  dismissed  on  the  default  as  a  waiver  of  all  technical  points, 
a  motion  made  by  the  district  attorney  of  the  and  allow  the  brief  to  remain  as  an  argument 
county,  in  pursuance  of  a  resolution  of  its  upon  the  merits  only:  Pedt  v.  Peek,  75  Id.  298. 
board  of  supervisors,  although  an  attorney,  Cases  to  be  submitted  on  briefs  will  be  dis- 
claiming to  act  as  special  counsel  for  the  ap-  missed  for  failure  to  file  briefs  within  time  al- 
pellanty  opposes  the  motion:  Alien  v.  Coun^  lowed:  McurhhamY,  Fowler,  decided  March  26, 
of  San  Bernardino,  72  Cal.  450.  1888. 

Judgment  by  consent. — A  motion  was  Second  motion  to  dismies  an  appeal, 

made  to  dismiss  the  appeal  on  the  ground  that  based  on  the  same  facts  as  the  former  motion* 

the  judgment  appealed  from  was  entered  upon  which  was  denied  without  leave  to  renew  it^ 

the  mutual  consent  of  the  parties.    The  only  will  be  denied:   Tyrrell  v.  Baldwin,  decided 

evidence  of  consent  contained  in  the  transcript  March  23, 1889. 
oonsisted  of  a  written  indorsement  made  in 

the  margin  opposite  to  the  copy  of  the  judg-  906.    What  will  be  reviewed. — On  an 

ment»  as  follows:  "Indorsed  in  lead-pencil  on*  appeal  from  a  judgment  by  default,  not  taken 

tiie  back  of  the  original  judgment  is  the  fol-  within  sixty  days  after  entry  of  judgment^ 

lowing:  'Agreed  to.    Pillsbury  and  Blanding,  nothing  can  be  reviewed  except  what  appears 

Lewis  Shearer,  William  F.  Herrin.'  **    The  an-  on  the  judgment  roU:  Savings  and  Loan  Soc  v. 

•wer  of  the  appellant  was  subscribed,  "Wal-  Meeka,  66  Cal.  371.     Where  the  trial  court 

lace,  Greathouse,  and  Blanding,'*  as  his  attor-  grants  a  new  trial  for  the  reason  that  the  evi- 

neya,  for  whom,  after  the  entry  of  the  judg-  aence  did  not  justify  the  verdict,  and  there 

ment»  was   substituted   Edward   Lynch,    by  was  a  substuitial  conflict  of  testimony,  no 

whom  the  notice  of  appeal  was  signed.    It  was  question  arises,  on  an  ap^al  from  such  order, 

held  that  the  motion  should  be  denied:  Ban  as  to  the  improper  admission  of  evidence:  Doo- 

Franeiaco  Savinga  Union  r.  Myera,  72  CaL  161.  UUU  v.  Woodcock,  65  Id.  258.    Nor  can  the 

Second  appeal  ia  void.  —  Where  an  ap-  sufficiency  of  a  complaint  be  considered  on  an 

peal  from  a  judgment  has  been  regularly  taken  (£P^  ixom,  an  order  denying  a  new  trial: 

and  perfected  by  an  undertaking,  and  is  pend-  WnuUr  v.  KoMabaum,  76  Id.  90.    The  ques- 

ing  in  the  supreme  court,  a  second  appeal  from  tion  whether  the  findings  of  fact  wairant  the 

the  judgment,  attempted  to  be  taken  hj  the  conclusions  drawn  by  the  court  arises  on  an 

same  party,  is  a  nullity,  and  will  be  dismissed:  appeal  from  the  judgment:  Oraham  v.  Stewart, 

Brown  v.  Plummer,  70  CaL  337.  6&  id.  374.    But  on  such  an  appeal,  an  order 

Kotion  for  dlHTniawal  by  personal  rep-  denying  a  motion  to  vacate  the  judgment  can- 

zeaentative.  — Where  a  resiK>ndent  dies  pena-  not  l)e  reveiwed:  Jenneaa  y.Bowen,TJ  Id.  310. 

ing  an  appeal,  a  motion  by  his  personal  repre-  An  objection  that  the  relief  awarded  by  the 

•entatlves  for  its  dismissal  will  not  be  enter-  trial  court  was  not  warranted  by  the  facts 

tained  until  they  have  been  substituted  in  the  proved  cannot   be  considered  on  an  appeal 

supreme  court  in  his  place.    A  substitution  in  from  an  order  refusing  a  new  trial,  but  must 

the  lower  court  is  not  sufficient:  Lyons  v.  Boach,  be  presented  on  an  appeal  from  the  judgment: 

72  Cal.  86.  BoSerta  v.  Eldred,  73  Id.  394.    And  an  order 

Vexations  or  MtoIoos   appeal :    See  on  a  motion  to  tax  a  cost-bill,  made  after  the 

Oregory  v.  Keating,  decided  May  22, 1888;  Dun-  rendition  and  entry  of  final  judgment^  can  be 

]^^'  Heinmann,  decided  March  15,  1888.  reviewed  only  on  a  direct  app^  therefrom: 

undertaking.  — Where  noundertakinf^on  Empire  O,  M.  Co.  v.  Bonaataa  O,  M,  Co,t  67  Id. 

appeal  has  been  filed  within  the  time  required  406.    A  question  which  has  been   excluded 

bylaw,  the  supreme  court  has  no  power  under  from  the  issues  by  the  act  of  the  appellant 

tub  section  to  allow  one  to  be  filed:  D^ffy  v.  himself,  cannot  be  considered  on  appeal:  Jonea 

Qreen^Mum,  72  Cal.  157;  see  8.  P,  Wood  v.  v.  Morgan,  67  Id.  208.    Nor  will  defects  in  the 

Pendola,  77  Id.  82.    Appeals  taken  from  two  complaint,  which  only  affect  the  rights  of  the 

distinct  orders  are  each  ineffectual,  and  will  defendants  not  appealing,  be  considered:  BaU 

be  dismissed,  when  only  one  undertaking  on  v.  NidwHa,  73  Id.  193.    Where  a  judgment  ap- 

api|eal  is  filed,  which  fails  to  designate  to  pealed  from  decide9  only  as  to  the  divorce* 

which  of  the  appeals  it  was  intended  to  apply,  leaving  the  question  of  division  of  proj^erty  for 

In  such  a  case  the  appellant  is  not  authorized  future  decree,  the  appeal  does  not  brin^  up  a 

under  this  section  to  file  new  undertakings:  ruling  on  an  amendment  of  pleadings  affecting 

Home  and  Loan  Aaaoeiatea  v.  WiOana,  71  Id.  625.  the  property  only,  as  under  this  section  an  in- 

And  where  an  appeal  is  taken  from  the  judg-  termediate  order  can  be  reviewed  on  an  appeal 

ment  and  from  an  order  refusing  a  new  triu,  from  the  judgment  only  when  it  involves  the 

and  but  one  undertaking  on  appeal  is  filed,  the  merits,  or  necessarily  affects  the  judgment: 

appeal  from  the  order  is  ineffectual  and  will  be  Sharon  v.  Sharon,  77  Id.  102.    A  ruling  on  a 

mAmiased,  if  the  undertaking  omits  to  recite  demurrer  will  be  reviewed  only  on  an  ap- 

tfae  appeal  from  the  order:  ^emJOMdv.Seec^,  peal  from  the  judgment*  and  not  on  appeal 

74  Id.  '(S17.  from  an  order  denying  a  new  trial,  especially 
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when  the  statement  in  an  appeal  from  sach  court's  finding  on  that  point  was  correct:  SU- 
order  does  not  specify  the  alleged  error  in  such  varer  v.  Eawion,  77  Id.  679.  An  application 
ruling  as  required  by  section  659,  subdivision  for  a  new  trial  is  addressed  to  the  sound  dis- 
3:  Heilbrrmy.CentervUledgK,  L  D.  Co.,  76Cal.  8.  cretion  of  the  conrt»  and  in  the  absence  of  a 
Objectioxui  not  raised  below:  See  Camp*  clear  showing  to  the  contrary,  the  appellate 
hell  V.  Hfxyea,  decided  June  27,  1888.  Vol-  court  will  presume  that  the  discretion  was 
unteered  testimony  not  objected  to  is  not  properly  exercised:  Minium  ▼.  BlisB^  TI  Id. 
ground  for  error:  BejiUm  ▼.  Monnier,  77  CaL  90.  And  where  a  transcript  shows  no  evi- 
449.  And  where  no  objection  is  made  to  a  dence  on  the  subject  of  the  alleged  erroneous 
hypothetical  question  in  the  trial  court,  it  can-  rulings,  the  presumption  is  that  they  were 
not  be  made  on  appeal;  People  v.  Jfoon,  65  correct:  Campbell  v.  Walls,  77  Id.  250. 
Id.  532.  Where  a  party  fails  to  object  to  the  Harmless  or  immaterial  error.  —  A 
introduction  of  evidence  upon  the  trial  in  the  jud^ent  will  not  be  reversed  for  a  harmless 
court  below,  an  objection  to  its  admissibility  or  immaterial  error  which  could  not  have 
cannot  be  raised  for  the  first  time  upon  ap-  worked  to  the  injury  or  prejudice  of  the  ap- 
peal: EaUxte  qf  Doyle,  73  Id.  564:  Stoeetland  v.  pellant:  Kelly  v.  FUzel(  65  Oal.  87;  £lan 
Skattuck,  66  Id.  31;  People  v.  Nmthey,  77  Id.  Joaquin  Valley^  Bank  v.  Boure,  73  Id.  200; 
618;  McKay  v.  Biley,  65  Id.  623;  ScoU  v.  Sierra  People  v.  Marseiler,  70  Id.  98;  Osment  v.  McBl- 
Lumber  Co.,  67  Id.  71;  Tik  Hon  v.  8,  V.  W,  W.,  rath,  68  Id.  466;  Dougherty  v.  Coffin,  69  Id. 
65  Id.  619;  Bugheav,  Wheeler,  76  Id.  230.  And  454;  OoUUtein  v.  Nunan,  66  Id.  542;  Ckurk  v. 
an  objection  to  the  admission  of  evidence  will  Ckild,  66  Id.  87;  People  v.  Wheeler,  65  Id.  77; 
not  be  considered  on  appeal,  unless  an  ezcep-  Silvarerv,  Haneen,  77  Id.  579;  HameU  v.  C.  P. 
tion  to  tiie  ruling  of  the  court  in  admitting  the  B,  B.  Co,,  decided  December  29,  1888;  In  re 
evidence  was  reserved  at  the  trial:  AusUn  v.  Caaemenit*B  Estate,  decided  January  17,  1889; 
Andrews,  71  Id.  98;  Alameda  Maoadamiang  McComaack  v.  SuUon,  decided  February  19, 
Co.  V.  WQUame,  70  Id.  534;  Lveas  v.  Bkhard-  1889;  Learned  v.  Caetle,  decided  June  28,  1888; 
«m,  68  Id.  618.  And  this,  notwithstanding  the  Southern  Padfic  B.  B.  Co.  v.  Purcell,  77  CaL 
statement  on  motion  for  a  new  trial  specifies  69;  Bank  of  CaU/omia  y.  Taaffe,  decided  June 
the  admission  of  the  evidence  as  one  of  the  20,  1888;  White  v.  Spreckels,  decided  April 
errors  on  which  the  party  moving  would  rely:  26,  1888;  McLennan  v.  Ohmen,  75  Id.  558. 
Alameda  Macadamizing  Co.  v.  Williams,  70  Id.  Thus  where   the   findings   show  the   plain- 

534.  Where  the  trial  judge  supplements  a  spe-  tiff  to  be  entitled  to  recover  nominal  damages 
dal  verdict  by  certain  special  findings  of  ms  only,  a  judsment  rendered  in  favor  of  the  de- 
own,  such  findings  not  having  been  excepted  to  fendant  wiu  not  be  reversed  on  appeaL  In 
at  the  time  by  either  party  will  be  presumed  to  such  a  case,  the  maxim,  De  mUnimis  non  curat 
have  been  adopted  by  bow:  Shepherd  v.  Jones,  lex,  is  applicable:  McAUister  v.  Clement,  75  CaL 
71  Id.  223.  A  plaintiffcannot  be  beard  on  appeal  182. 

for  the  first  time  to  ur^e  the  rendition  of  a  judg-       Matters  not  imparent  of  record:  See 

ment  in  his  favor  in  direct  contradiction  of  the  Jenness  ▼.  Bcnoen,  77  Cal.  310;  Pardy  v.  Mont- 

allegations  of  the  complaint:  Eaton  v.  Bocea,  gomery,  77  Id.  326;  San  Frandseo  Sav.  UtUtm 

75  n.  93.    And  a  defective  denial  to  which  no  ▼.  Myers,  decided  June  20,  1888;  Pectfie  v. 

objection  is  taken  in  the  court  below  will  be  Central  Pacific  B.  B.  Co.,  76  Cal.  29;  Hughes 

treated  as  sufficient  on  appeal:  Hiait  v.  True-  v.  Wheeler,  76  Id.  230;  Larkin  v.  Larkin,  76 

tees,  65  Id.  481.    On  the  same  principle,  where  Id.  323;  Hughes  v.  Thompson,  decided  Febru- 

a  party  attempts  to  plead  the  facts  showing  ary  6,  1888;  Carter  v.  Paige,  decided  March  7, 

that  he  was  a  bona  fide  purchaser  for  value,  in-  1^9. 

sufficiency  of  the  pleaoing  cannot  be  consid-  Oonflictlziff  evidence.  —  A  verdict  will 
ered  upon  appeal,  when  no  objection  was  not  be  disturbed  where  the  evidence  is  con- 
taken  by  demurrer  or  otherwise  in  the  court  fiictins:  Comptoir  cT  Esoonapte  de  Paris  v.  Dres- 
below,  and  no  objection  made  to  the  evidence  bach,  decided  i>ecember  29,  1888;  CampbeUv. 
upoD  the  point:  SchhUer  v.  Harvey,  65  Id.  158.  Hams,  decided  June  27,  1888;  Heath  v.  Scott, 
See  People  v.  Beis,  76  Id.  269;  Blasingame  v.  65  Cal.  548.  See  Harris  v.  Sutherland,  decided 
Home  Ins.  Co.,  75  Id.  633.  An  objection  that  December  4, 1888;  Straus  v.  Williamson,  decided 
the  proceedings  in  the  lower  court  for  a  new  June  1, 1888;  Crystal  Lake  Ice  Co.  v.  McAulay, 
trial  were  not  nad  within  the  time  allowed  by  75  Cal.  631;  HeUbron  v.  Kings  Biver  A  F.  C.  Co., 
law  will  not  be  considered  on  appeal,  when  no  76  Id.  11;  nor  in  such  a  case  will  the  appellate 
such  objection  was  raised,  either  on  the  settle-  court  disturb  an  order  grantiug  or  refusing  a 
ment  of  the  bill  of  exceptions  on.  which  the  new  trial:  People  v.  Forsytlte,  65  Id.  101;  Tide 
motion  was  based,  or  on  the  hearing  of  the  Land  Beelamation  Co.  v.  Cunningham,  71  Id. 
motion:  Hegard  v.  Caiyomia  Ins.  Co.,  72  Id.  221;    Harnett  v.    Central   Pacific  B  B.   Co., 

535.  And  where  it  is  not  objected  at  the  time  decided  December  29,  1888.  See  Schumacher 
a  motion  for  a  new  trial  was  passed  on  that  v.  Connolly,  75  Id.  282.  Also,  where  the  evi- 
notice  of  motion  was  not  given,  it  will  be  pre-  dence  is  clearly  conflicting,  the  judgment  will 
sumed  on  appeal  that  the  notice  was  given:  not  be  reversed  or  a  new  trial  granted  on  the 
Cage  v.  Downey,  decided  August  20,  1888.  ground  that  the  findings  are  not  justified  by 

Presumptions:  See  People  v.  Otto,  77  Cal.  the  evidence:  Byrne  v.  Beed,  75  Id.  277;  Aus- 

45,   50.     When  an  error  against  the  appel-  tin  v.  Andrews,  71  Id.  98.    See  In  re  Fishers 

lant  is  shown,   injury  to  mm  is  presumed,  Estate,  75  Id.  523.     Where  there  is  a  substan- 

and  it  devolves  upon  the  respondent  to  show  tial  conflict  of  evidence,  the  findings  of  fact 

that  no  injury  has  in  fact  been  done:  Duffy,  of  the  trial  court  will  not  be  disturl^ed  on  ap- 

Duff,  71  Cal.  513.    Where  the  record  of  an-  peal:  Owinn  v.  Hamilton,  75  Id.  265;  McLet^ 

other's  suit,  the  judgment  in  which  was  ad-  nan  v.  Ohmen,  75  Id.  558;  Heilbron  v.  Kings 

nutted  in  evidence,  is  not  before  the  court  on  Bher  A  F.  C.  Co.,  76  Id.  11;  Haskell  v.  Doty, 

appeal,  it  will  be   presumed  that  the  trial  decided  March  21f  1889;  but  the  role  whi& 
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restraiiu  an  appellate  court  from  interfering  appeal,  solely  on  acconnt  of  the  insufficiency  of 

with  a  finding  of  the  court  below  where  there  the  evidence  to  sustain  a  particular  findme, 

28  a  conflict  in  the  evidence,  does  not  apply  and  the  cause  is  remanded  for  a  new  trisu, 

when  the  evidence  consists  entirely  of  ballots,  subject  to  the  views  expressed  by  the  supreme 

photographic  copies  of  which  are  before  the  court  in  reference  to  such  fin^g,  the  lower 

court  on  appeal:  Reynolds  v.  Snow,  67  Id.  498.  courts  on  the  return  of  the  case,  need  not  try 

Where  there  is  evidence  that  the  plaintiff  was  the  entire  cause  anew,  but  may  confine  the 

employed  by  deceased,  and  that  his  services  testimony  to  the  issue  erroneously  decided, 

were  worth  the  amount  allowed  by  tiie'  ver-  and  in  otiier  respects  pass  upon  the  issues  in 

diet,  the  latter  will  not  be  set  aside  as  against  the  light  of  the  testimony  already  before  it,  or 

the  weight  of  evidence:  Knighl  v.  Riua,  77  adopt  the  facts  already  found  upon  such  tcKsti- 

Id.  410.  mony:  Chandler  v.  People's  Savings  Sank,  73 

Error  in  one's  favor. — On  an  appeal  a  Cal.  317. 

party  will  not  be  heard  to  object  to  an  alleged  AppeUate   court  is  not   confined  to 

error  in  an  instruction  given  at  his  own  re-  reasons  given  by  the  trial  court  in  an  opinion 

quest:  Harrison  v.  S.  V,  B*y  Co.,  65  CaL  376.  filed,  but  if  the  order  for  new  trial  can  be 

And  an  apneal  from  an  order  msule  at  the  re-  justified  on  any  of  the  grounds  on  which  the 

quest  of  the  appellant,  and  which  could  not  motion  was  based,  new  trials  for  the  insuffi- 

operate  to  his  prejudice,  will  not  be  considered:  ciency  of  the  evidence  being  largely  discre- 

Estate  qf  Raaovkh,  74  Id.  539.    A  party  not  tionary  with  the  trial  court,  it  will  be  affirmed: 

appealing  from  a  judgment  cannot  question  its  IfaUey  v.  McDonald,  77  Cal.  284. 

correctness  upon  an  appeal  taken  oy  his  ad-  Henearing. — That  a  case  was  set  for  the  last 

versary:  Bryan  v.  Idciho  Quarta  AfhUng  Co.,  73  day  of  the  session  of  the  supreme  conrt,  which 

Id.  249.  for  years  past  had  never  been  able  to  finish  the 

Appellate  court  may  draw  infarences  calendar,  and  the  defendant  s  attorney  did  not 

of  law  from  the  facts  found  by  the  trial  court,  expect  it  to  be  reached,  is  not  sumcient  to 

but  cannot  infer  from  the  findings  a  fact  not  justify  setting  aqide  a  judgment  of  affirmanoe, 

found:  De  Celts  v.  Porter,  65  Cal.  3.  made  because  there  was  no  M>pearance,   or 

points  and  authorities  on  file  tor  defendDoit: 

957.    Bemedial  powers   of   supreme  JBuggms  v.  Handy,  decided  March  29,  1888. 
court. — Onanappeaf  from  a  judgment  as  an 

entirety,  the  power  of  the  supreme  court  is  not  958.  EfTeot  of  a  reversal:  See  Sharp  v. 
limited  to  an  affirmance  or  reversal  of  the  MUler,  66  Cal.  98.  Where  a  judgment  is  re- 
judgment  as  a  whole,  but  it  may  modify  the  versed  and  the  cause  remanded  for  further 
judgment  when  a  modification  is  appropriate  proceedings,  in  accordance  with  the  views  ex- 
ana  necessarv  to  a  correct  determination  of  pressed  by  the  appellate  court,  a  retrial  should 
the  rights  of  the  parties:  WiUiarns  v.  Santa  be  had  subject  to  the  directions  given 'in  the 
Clara  M.  Ass'n,  66  Cal.  193.  oninion:  Chandkr  v.  People's  Savings  Bank,  65 

Beversal   on    account    of   erroneous  Id.  498. 
finding.  — Where  a  judgment  is  reversed  on 

968.  Appeals  to  supreme  court. 

Sec.  963.  An  appeal  may  be  taken  to  the  supreme  conrt  from  a  superior 
court  in  the  following  cases: — 

.1.  From  a  final  judgment  entered  in  an  action  or  special  proceeding  com- 
menced in  a  superior  court,  or  brought  into  a  superior  court  from  another 
court. 

2.  From  an  order  granting  or  refusing  a  new  trial,  or  grantiDg  or  dissolving 
an  injunction,  or  refusing  to  grant  or  dissolve  an  injunction,  or  dissolving  or 
refusing  to  dissolve  an  attachment,  or  changing  or  refusing  to  change  the 
place  of  trial,  from  any  special  order  made  after  final  judgment,  and  from 
such  interlocutory  judgment  in  actions  for  partition  as  determines  the  rights 
and  interests  of  the  respective  parties  and  directs  partition  to  be  made. 

3.  From  a  judgment  or  order  granting  or  refusing  to  grant,  revoking  or 
refusing  to  revoke,  letters  testamentary,  or  of  administration,  or  of  guardian- 
ship; or  admitting  or  refusing  to  admit  a  will  to  probate,  or  against  or  in 
favor  of  the  validity  of  a  will,  or  revoking  the  probate  thereof;  or  against  or 
in  favor  of  setting  apart  property,  or  making  an  allowance  for  a  widow  or 
child;  or  against  or  in  favor  of  directing  the  partition,  sale,  or  conveyance  of 
real  property,  or  settling  an  account  of  an  executor,  or  administrator,  or 
guardian;  or  refusing,  allowing,  or  directing  the  distribution  or  partition  of 
an  estate,  or  any  part  thereof,  or  the  payment  of  a  debt,  claim,  or  legacy, 
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or  distribtitive  share;  or  confirming  or  refusing  to  confirm  a  report  of  an 

appraiser  setting  apart  a  homestead.  [Amsndment  approved  March  19, 1899; 
Statutes  a7\d  Amendments  1889^  ^^4*] 

Notes  of  Dboisions  Apfuoablb  to  Ssohons  903-1048. 

▲iq^walalulity   of  order,  how    deter-  plamtiff  cannot  appeal  therefrom,  except  as  to 

mined. — Whether  an  order  is  appealable  ia  the  portion  of  the  jadgment  awarding  coats; 

to  be  determined  by  what  it  purports  to  deter-  and  the  enpreme  conrt  has  no  jnrxsdiction  of 

mine,  and  not  by  what  may  be  its  actual  oper-  -such  an  appeal,  when  the  amount  of  the  costs 

ative  effect:  Estaie  of  Bullock,  75  Cal.  419.  is  less  thui  three  hundred  dollars:  OuUahan  v. 

Gontempt  proceedings.  — No  appeal  lies  Morrusey,  73  Id.  297.    The  supreme  court  will 

from  an  oraer  dismissing  a  proceeding  for  an  not  take  junsdiction  of  an  appeal  from  an  order 

alleged  contempt  of  court:  Sanchez  V.  New-  refusing  to  yacate  a  judgment,  if  the  errors 

mem,  70  Cal.  210.  allesed  to  have  been  committed  can  be  consid- 

KonBoit.  —  Error  in  granting  a  nonsuit  is  ered  on  an  appeal  from  the  judgment:  Seap  v. 

an  error  of  law,  and  cannob  be  reviewed  on  an  Butler,  69  Id.  572. 

appeal  from  an  order  refusing  a  new  trial,  Ordler  for  appraisement  of  lunnestead: 

nmess  it  was  excepted  to  on  the  trial,  and  See  Brown  v.  Starr,  75  Cal.  163. 

specified  as  error  in  the  statement  or  bill  of  Bstatee  of  decedents,  proceedings  tak- 

exceptions:  Sehroederv.  Schmidt,  74  Cal.  459;  en  in. — No  appeal  lies  from  an  order  of  the 

see  KimpU  v.  Conway,  69  Id.  71.  superior  court  refusing  to  remove  an  adminis- 

Ord«r    refusing    transfer    or   taxing  trator:  jE?«toteQ/'ifoor«,  68  Cal.  394.  And  under 

costs.  — An  appeal  cannot  be  taken  from  an  section  1413  of  the  Code  of  Civil  Procedure,  no 

order  denying  a  motion  to  set  aside  a  former  appeal  lies  from  an  order  appointing  a  spepal 

order  refusing  the  transfer'^f  a  cause  to  the  administrator.     Subdivision  3  of  this  section, 

federal  courts.    Such  actiod^<»m  be  reviewed  authorizing  an  appeal  from  orders  granting 

Obi V  on  an  appeal  from  the  final  judgment:  letters  of  administration,  only  applies  to  orders 

Tiipp  V.  Santa  Bosa  Street  Bcdlroad,  69  Cal.  appointing  general  administrators:    Estate  o/ 

631.    So  also  an  order  on  a  motion  to  tax  a  Carpenter,  73  Id.  202.    See  Estate  of  Cradar, 

cost-bill,  made  after  the  rendition  and  entry  of  65  Id.  333.     An  order  denying  a  motion  for  a 

final  judgment*  can  be  reviewed  only  on  a  new  trial  in  the  matter  of  a  contest  as  to  the 

direct  ajmeal  therefrom:  Empire  G.  m.  Co,  v.  probate  of  a  will  is  appealable:  EstateqfMi' 

Bonanza  O.  M,  Co.,  67  Id.  406.  chael  Doyle,  68  Id.  132.    See  Bittate  o/Sharboro, 

Amending  or  striking  out  pleadings  70  Id.  147.    But  an  order  refusing  to  compel 

— Biemnrrers.  —  Where  the  supreme  court  the  clerk  of  the  court  to  pay  over  certain  funds 

upon  i^peal  affirms  the  judgment  of  the  court  in  his  hands  belonging  to  the  estate  of  a  dece- 

below,  or  directs  the  entry  of  a  specific  judg-  dent  to  a  person  y^o  had  been  the  special  ad- 

ment,   and  such  judgment  is  entered  by  the  ministrator  of  l^o  estate,  in  satisfaction  of  a 

lower  court  as  directed,  the  case  is  ended,  and  claim  which  had  been  allowed  him  for  his  aer- 

thereafter  neither  the  judgment  nor  an  order  re-  vices  as  such  administrator,  b  not  appeasable: 

fusing  to  permit  an  amendment  to  the  plead-  Estate  cfPoten,  72  Id.  576.     An  order  made  in 

iags  m  appeaAaUe:  Hehden  v.  Beams,  Ts  Cal.  a  proceeding  for  the  settlement  of  "the  estate 

240.    No  appeal  lies  from  an  order  striking  of  a  decedent,  authorizing  an  ezeontorto  mort- 

out  an  answer:  Beach  v,  Hodgdon,  66  Id.  187.  gage  thelands  of  the  estate,  is  an  order  directing 

Appeal  from  decision  sustaining  demurrer :  See  a  conveyance  of  real  property,  within  the  mean- 

Pe^fe  V.  Jordan,  65  Id.  644.  ing  of  this  section,  and  is  appealable:  Estate  qf 

iSismissal.  —  An  order  dismissing  an  infor-  McConnell,  74  Id.  217.  The  same  is  true  of  an 
mation  for  want  of  prosecution  is  not  ap-  order  for  the  sale  of  real  estate:  Siuttmeister 
pealable:  People  v,  tfoUis,  65  CaL  78.  But  v.  iSiipmor  Cour^  71  Id.  487.  An  order  setting 
an  <M^der  settmg  aside  an  information  and  aside  a  decree  settling  the  final  account  of  an 
disohaxgiiu;  the  defendant  is  a  final  judg-  executor,  although  not  directly  appealable^ 
menty  and  appealable:  People  v.  More,  Ss  may  be  reviewed  on  an  appeal  by  the  executor 
Id.  500.  A  subsequent  order  refusing  to  from  a  subsequent  decree  settling  his  final  ac- 
allow  another  information  to  be  filed  against  count:  Estate  <ifCahalan,  70  Id.  w4k.  Bat  am 
the  defendant,  and  an  order  exonerating  his  order  refusing  to  set  aside  an  order  distribut- 
faail,  are  also  appealable:  Id.  An  order  deny-  ing  the  estate  of  a  decedent^  and  setUinff  the 
ing  a  motion  in  arrest  of  judgment  on  a  plea  final  account  of  the  executor,  is  notappeafitUe: 
of  former  conviction  is  not  appealable:  People  Estate  o/Lutz,  67  Id.  457.  An  order  oirecting 
V.  Majors,  65  Id.  100;  Peapts  v.  Henry,  77  the  payment  of  a  demand  of  attorney  whidi  is 
Id.  445.  No  appeal  lies  on  behalf  of  the  presented,  allowed,  and  approved,  is  appeal- 
people  from  an  order  made  by  the  superior  able:  Stutimeister  v.  Superior  Court,  71  Id^  487. 
oourt,  of  its  own  motion,  dismissing  a  criminal  Eminent  domain — Usariistion  of  fr an- 
action:  People  v.  More,  71  Id.  546.  And  none  chise. — In  a  proceeding  for  the  condemna- 
can  be  taken  from  an  order  denying  a  motion  tion  of  a  right  of  way  for  a  railroad,  an  order 
to  set  aside  a  former  order  of  dismissal  as  to  denying  a  motion  made  by  the  plaintiff  to  set 
some  of  the  defendants  in  an  action  of  eject-  aside  a  judgment  rendered  in  its  favor,  on  ike 
ment.  The  order  of  dismissal  is  a  final  judgment  ground  that  since  the  rendition  of  the  judg- 
when  entered,  and  is  itself  appealable:  Tripp  ment  it  had  determined  to  change  the  line  of 
V.  Santa  Rosa  St.  R.  R,,  69  Id.  631.  Where  an  its  road,  is  not  appealable:  Eureka  etc.  R,  B. 
action  for  libel  is  dismissed  upon  the  motion  of  Co.  v.  McGraih,  74  Cal.  49;  see  G.  S.  R.  R,  Co, 
plaintiff*,  and  judgment  is  accordingly  rendered  v.  S.  P.  R.  R,  Co.,  65  Id.  295.  Under  the  pro- 
m  favor  of  the  defendant  for  his  costs,  the  visions  of  article  6,  section  4,  of  the  constitu- 
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tion,  tbJB  ooort  may  reriew  a  iadgment  in  Cal.  453.    The  superior  couit  has  no  jnrisdio- 

proceedingB  for  the  osorpation  of  a  nanchise,  tion  to  hear  and  determine  a^  motion  for  a  new 

when  it  appears  that  the  right  to  the  posses-  trial  in  an  action  retried  by  it  on  aa  <kf¥^ 

sion  of  real  property  is  involved  in  the  action:  from  a  justice's  court,  where  the  notice  oi  in- 

Pwple  V.  ITorsley,  65  Id.  381.  tention  to  movo  for  the  new  trial  has  not  lieen 

uterlocutorv  decree  in  action  to  en-  filed,  and  no  draught  statement  of  the  case  ton 

tbrce  trust.  — In  an  action  brought  to  have  which  the  motion  was  based  has  been  filed  or 

the  defendants  adjudged  trustees  for  the  plain-  served  on  the  adverse  party,  and  the  omisBiea 

tiflfs  of  certain  real  property,  and  for  an  ac-  has  not  been  cured  by  stipulation:   White  v. 

counting  of  the  rents  and  profits  thereof,  an  Buperior  Court,  72  Id.  47a     A  notice  seed 

interlocutory  judgment  establishing  the  trust  not  be  signed  by  the  attorney  of  record  of  ^e 

and  directing  an  accounting  is  not  appealable:  appellant  in  that  court.    It  is  sufficient  if  the 

Duffy.  Duff,1\  Cal.  513.    ^             ^  notice  be  signed  by  the  appellant  personafly, 

uiterlocntory  decree  in  partition  suit:  or  by  any  one  he  may  select  for  that  purpose: 

See  Watson  v.  Sutro,  77  Cal.  609.  Totton  v.  Stmerwr  Court,  72  Id.  37;  and  it  is 

Injunction.  —  An  appeal  lies  from  an  order  not  required  to  be  filed  prior  to  the  serviee  of 

nting  an  injunction:  Golden  OcUe  Cona.  IT.  a  copy  thereof  upon  the  adverse  party,  nor 

Co.  V.  Superior  Court,  65  Cal.  187.  need  the  undertaking  thereon  be.  filed  simul- 

Challenge  for  cause. — The  disallowance  taneously  with  the  notice:    £f all  y.  Superior 

of  a  challenge  for  cause  is  not  reviewable  on  Court,  71  Id.  550.     Where  a  notice  was  filed 

appeal:  People  v.  Ward,  77  Cal.  113;  and  the  one  day  after  the  service  thereof,  and  the  tis- 

decision  of  the  court  upon  a  challenge  to  a  juror  dertakmg  on  appeal  was  filed  four  days  aitter 

for  actual  bias  is  final:  People  v.  w>lden9on,  76  the  filing  of   the  notice,   these  sevml  <sot8 

Id.  328;  People  v.  Biley,  65  Id.  107.  are  done  within  the  time  limited  by  statute, 

Otlier  cases  in  whidiappecLl  will  or  will  and  the  appeal  is  regularly  taken:  UaU  v.  Su- 
not  lie.  — The  supreme  court  has  no  jurisdic-  perior  Court,  68  Id.  24.  Where  a  notioe  of 
tion  of  an  appeal  from  an  order  refusing  to  set  appeal  from  a  justice's  court  is  served  <«Bd 
aside  an  impealable  judgment  or  order:  Eureka  filed,  and  the  uadertakinff  thereon  is  also  (filed 
«e<e.  JR.  H.  Co.  v.  McOrath,  74  Cal.  49;  but  an  or-  within  the  time  limited  by  law,  an  arbitsafy 
der  made  after  final  judgment  is  appealable:  dismissal  of  the  appeal  by  the  superior  cosrt 
Slawmicl.  M.  B.  Asa'nv.  Superior  Court,  66  Id.  because  the  notice  was  not  filed  prior  to  tbe 
ISOO.^  The  refusal  of  the  trial  court  to  request  service  of  a  copy  thereof  on  the  adverse  paity, 
a  witness  during  recess  to  ascertain  a  fact  and  because  the  undertaking  was  not  fifed 
necessary  to  enable  him  to  answer  a  question  simultaneously  with  the  notioe,  is  an  improper 
is  not  reviewable  on  appeal:  People  v.  Chmg  .divestiture  of  its  jurisdiction  by  tilie  court,  iad 
Hing  Chang,  74  Id.  389;  and  an  order  direct-  will  be  annulled  on  certiorari:  HaU  v.  Superior 
ing  an  involuntary  insolvent  to  verify  his  Court,  71  Id.  550.  Where  the  record  of  a  ^ase 
schedule  and  inventory  is  not  appealable  un-  on  appeal  from  a  justice's  court  is  silent  as  to 
der  the  insolvent  act  of  1880:  In  re  Abbott,  74  service  of  the  notice  of  appeal,  the  fact  of  ser- 
Id.  381.  No  appeal  lies  to  the  supreme  comrt  vice  may  be  proved  by  an  affidavit  filed  pead- 
from  a  judgment  in  a  criminal  case,  unless  it  ing  a  motion  to  dismiss  the  appeal  on  iStiUt 
ia  one  prosecuted  by  indictment  or  informa-  ffround:  DcUzell  v.  Superior  Court,  67  Id.  4SS. 
tion:  Tyler  r.  Connolly,  65  Id.  28;  and  an  ap-  An  affidavit  of  service  which  states  thata^o- 
peal  does  not  lie  from  an  order  of  the  8U|>erior  tioe  was  served  on  the  attorney  for  the  re- 
court  refusing  a  new  trial  on  a  plea  of  former  spondent  by  leaving  it  on  the  desk  <jf  ftbe 
conviction;  it  ia  within  the  power  of  the  court  attorney  in  the  front  room  of  his  law-offioe 
to  proceed  with  the  trial  of  a  case  where  snch  between  the  hours  of  eight  in  the  morning  sad 
attempted  appeal  has  been  taken  and  is  still  six  in  the  afternoon,  and  that  there  was  ao 
pending  in  the  appellate  court:  Peopte  v.  person  in  said  front  room  at  the  time,  is  insoffi- 
Mdjors,  65  Id.  138.  An  order  refusing  a  new  cient  to  show  constructive  serviced  the  notice 
trial  azid  dismissing  the  motion  therefor  being  ^Pp^^  ^^®  attorney  during  laa  absenoe  from  Ms 
appealable,  an  or&  refusing  to  set  aside  an  office:  Id. 

order  is  not  appealable:  LarSain  v.  LarUn,  76  Appeal  before  entry  of  JndgmeBit— 

Id.  323.  Waiter  of  objection.  —  l%e  appeUant,  on 

an  appeal  from  a  justice's  court,  who  appears 

074.    Vaymant  of  amount  of  Jndg-  ia  the  superior  court,  and  proceeds,  without 

ment  into  court.  —  The  plaintiff  in  an  ac-  objection,  to  a  trial  on  the  merits,  cannot 

tion  ia  a  justice's  court  is  not  deprived  of  his  afterwards  question  the  jurisdiction  of  <he 

ri^ht  to  appeal  from  a  judgment  rendered  in  superior  court  on  the  ground  that  wh^n  the 

his  favor  by  the  mere  payment  into  court  by  appeal  was  taken  no  judgment  had  been  ea- 

the  defendflmt  of  the  amount  of  the  judgment;  tered  by  the  justice  in  his  docket:  Montgommy 

and  an  entry  in  the  docket  of  the  justice  re-  v.  Stiperior  Court,  68  Cal.  407.    See  MaUhevoB 

citing  the  payment,  and  that  the  parties  came  v.  Superior  Court,  70  Id.  627.    And  the  snpe- 

into  court  and  settled  the  case  upon  that  basis,  rior  court  has  jurisdiction  of  an  appeal  from  a 

does  not  deprive  the  superior  court  of  jurisdic-  justice's  court,  in  an  action  tried  hy  a  jury, 

tion  of  the  appeal,  or  of  determining  whether  although  when  the  appeal  was  taken  no  judg- 

or  not  the  judgment  had  in  fact  been  satisfied:  ment  had  been  entered  by  the  justice  in  oon- 

Seott  V.  Superior  Court,  73  Cal.  11.  formity   with    the    verdict:    Montgomery   ▼. 

Sfotice  of  app«CLL  -~  Service  of  notioe  of  Superior  Court,  68  Id.  407. 
an  appeal  is  a  iurisdictional  fact,  and  if  such 

service  has  not  been  made  within  the  statutory  075.    Appeal  on  questionB  of  law.  — 

time,  and  according  to  the  requirements  of  the  An  appeal  from  the  justice's  court,  taken  on 

statute,  the  appellate  court  derives  no  jurisdic-  questions  of  law  alone,  cannot  be  dismissed  by 

ticm  d  the  case:  Dalxdl  v.  Superior  Court,  67  tne  superior  court  on  the  ground  that  the  ap- 
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poal  shoold  have  been  taken  on  questions  of  had  in  that  tribunal:  Myride  r.  Superior  (hurt, 

uiw  and  fact,  if  the  statement  on  appeal  con-  68  Id.  98.     In  this  case  an  action  was  origi- 

taina  the  evidence  upon  which  the  question  of  nally  brought  in  a  justice's  court,  and  issuea 

law  involved  in  the  appeal  was  raised  and  de-  of  fact  joined.    The  justice  refused  to  enter 

cided  in  the  justice's  court.     Such  a  dismissal  upon  the  trial,  upon  the  ground  that  the  com* 

is  in  excess  of  the  jurisdiction  of  the  superior  plaint,  although  actually  filed,  was  not  so  in* 

court,  and  will  be  annulled  on  certiorarii  Carl-  dorsed,  and  dismissed  the  action.     The  plain- 

jofi  ▼.  Superior  Court,  70  Cal.  628.  tifif  thereupon  appealed  to  the  superior  court 

on  questions  of  law  and  fact,    it  was  held 

076.    Trial  de  novo:  See  post,  sec.  980,  that  the  superior  court  had  no  anthoritv  to 

and  note.  try  the  action  de  novo,  and  that  it  sboula  re- 

On.  appeal  taken  on  qnestions  of  law  verse  tho  judgment,  and  remand  the  case  to  the 

and  fBkCt,  the  superior  court  has  no  authority  justice's  court  for  trial  on  the  issnes  tendered 

to  remand  l^e  cause  to  the  justice's  court  for  a  by  the  pleadings:  Id. 

trial  denovo.    It  is  the  duty  of  the  superior  DJeiniaeal  —•  Mnnicipal    court   of  ap* 

court  to  proceed  with  the  trial,  and  in  casa  of  peals  of  the  city  and  county  of  San  Fran- 

a  refusal,  it  may  be  compelled  to  do  so  by  cisco  had  jurisdiction  to  dismiss  an  appeal  for 

mandamus:  Acker  v.  Superior  Court,  68  CaL  failure  to  prosecute  it.     Consequenuy  a  dia- 

245.    An  appeal  on  questions  of  law  and  fact  missal  of  an  appeal  for  failure  to  prosecute  it^ 

from  a  justice's  judgment,  there  having  been  although  erroneous,  cannot  be  reviewed  od 

no  trial  on  issues  of  fact,  must  be  entertained  certiorari:  Alexander  v.  Municipal  Court  qfAp' 

and  decided  by  the  superior  court  as  on  ques-  peals,  66  Cal.  387. 

tions  of  law  alone:  FabretH  v.  Superior  Court,  Nonsuit. — Where   a  nonsuit    has    beeo 

7TId..906.  granted  on  the  trial  of   an   appeal    from   a 

justice's  court,  tho  superior  court  has  jurisdio- 

978.    Undertaking.  —  An     undertaking  tion  to  grant  a  new  trial:  Massman  v.  Superior 

snob  aa  is  required  by  the  statute  is  a  pre-  Court,  71  Cal.  582. 

requisite  to  the  acquisition  of  jurisdiction  by  Amendments.  ~  On  an  appeal  from  a 
the  superior  court  on  an  appeal  from  a  jus-  judgment  of  a  justice's  court  on  questions  of 
tice's  court.  The  superior  court  can  neither  law  and  fact,  when  issues  of  fact  have  been 
give  to  itself  jurisdiction  by  holding  an  insuffi-  made  in  the  court  below,  the  superior  court 
cient  undertaking  sufficient,  nor  divest  itself  may  allow  amendments  to  the  pleadings.  The 
of  jurisdiction  by  holding  a  sufficient  under-  allowance  of  amendments  to  pleadings  is  a 
talong  insufficient.  The  sufficiency  or  insuffi-  matter  within  the  discretion  of  the  court,  and 
ciency  of  the  undertaking  can  be  inquired  into  cannot  be  reviewed  on  certiorari:  Eetchum  v. 
in  a  proceeding  to  test  the  question  of  jurisdic-  Superior  Court,  65  Cal.  49i. 
tion:  Levy  v.  Su^rior  Court,  66  Cal.  292.  Change  of  place  of  triaL  —Under  see- 
Where  the  superior  court  erroneously  dis-  tion  5  of  article  6  of  the  constitution,  an  ap- 
misses  such  an  appeal  for  a  supposed  insuffi-  peal  from  a  justice's  court  to  the  superior  court 
ciency  of  the  nnaertaking,  the  remedy  of  the  of  the  county  in  which  the  action  was  brousht 
appellant  is  by  certiorari  to  annul  the  order  of  cannot  be  transferred  to  another  county  lor 
dismissal  before  proceeding  by  mandamus  to  trial,  notwithstanding  the  defendant  is  a  resi- 
oompel  the  hearing  of  the  appeal:  Id.  dent  of  the  latter  county:  Cross  v.  Superior 

Justillcation  of  sureties.— Where  the  Court,  71  Cal.  .^)82;  Lueov,  Superior  Court,  71 
soffidency  of  the  sureties  upon  an  undertaking  Id.  665.  This  section,  in  purporting  to  author- 
on  appeal  from  a  justice's  court  is  excepted  to,  ize  such  a  transfer,  is  ia  conflict  with  article  6, 
the  appeal  cannot  be  perfected  by  filing  a  new  section  9,  of  the  constitution:  Luoo  v.  Sti^perior 
undertaking  without  notice  to  the  adverse  Court,  71  Cal.  555. 
party:  Wood  v.  Superior  Court,  67  CaL  115.  ICisdemeanor.  —  A  petitioner  was  proae- 

Deposlt.  — This  section  authorizes  an  ap-  cuted  in  a  justice's  court  for  a  misdemeanor, 
pellant  from  a  judgment  of  a  justice's  court  He  demurred  to  the  complaint,  and  his  de- 
to  make  a  deposit  oi  money  in  ueu  of  an  un-  murrer  being  overruled,  pleaded  not  guilty, 
dertaking  on  appeaL  Sudi  a  deposit  should  The  court  subsequently  set  aside  the  order 
be  transmitted  to  the  clerk  of  the  superior  overruling  the  demurrer,  and  entered  one  sus- 
court  as  security  on  the  appeal:  Mutlen  ▼.  taining  iC  On  an  appeal  by  the  prosecution, 
Hunt,  67  Cal.  69.  After  the  statutory  time  the  superior  court  reversed  the  order  sustain- 
for  filing  an  undertaking  has  expired,  the  ap-  ing  the  demurrer.  It  was  held  that  the  supe- 
pellant  cannot  withdraw  the  deposit  previous-  rior  court  had  no  jurisdiction  to  proceed  with 
ly  made  by  him,  and  in  lieu  thereof  file  an  the  trial  of  the  petitioner,  but  should  have  re- 
undertaking.  If  he  does  so,  it  will  be  consid-  manded  the  cause  to  the  justice's  court  with 
ered  an  abandonment  of  the  appeal:  Id.  instructions  to  overrule  the  demurrer:  Broum 

V.  Suverior  Court,  72  Cal.  14. 

980.    Trial    de    novo.  —  The    superior  Senearing.  —  The  court  having  properly 

oonrt^   on  an  appeal  from  a  justice's  court,  decided  an  appeal  from  a  justice's  judgment,  a 

taken  on  questions  of   law  and  fact,  has  no  subsequent  order  on  a  petition  for  a  rcliearin^, 

authority  to  remand  the  cause  to  the  justice's  setting  aside  its  decision  on  the  gi'ound  that  it 

court  for  a  trial  de  novo.     It  is  the  duty  of  the  had  no  jurisdiction,  is  coram  iu>n  judice  and 

superior  court  to  proceed  with  the  trial,  and  void,  as  a  rehearing  is  not  authorized  bv  this 

in  case  of  refusal,  it  may  he  compelled  to  do  so  section:  FakreUi  v.  Superior  Court,  77  CaL  305. 
by  mandamus:  Acker  v.  Superior  Court,  68  Cal. 

245.    But  on  an  appeal  taken  on  questions  of  989.    Proceedings  against  partners.  — 

law  and  fact,  the  superior  court  cannot  try  the  Several  persons  contracting  together  with  the 

action  de  rwvo,  unless  a  trial  upon  the  issues  of  same  party  for  one  and  the  same  act  are  liable 

fact  aa  made  in  the  justice's  court  had  been  jointly,  and  not  individually  or  separately,  in 
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the  absence  of  any  words  to  show  that  a  sev-  could  be  maintained,  and  that  the  plaintiff  was 

eral  as  well  as  an  entire  liability  was  intended,  not  limited  to  the  relief  by  motion  provided 

Especially  is  this  the  rule  as  to  the  legal  lia-  by  section  473  of  the  Code  of  Civil  Procedure: 

bility  of  partners  upon  their  partnership  obH-  Cal^/bmia  Beet  Sugar  Co.  v.  Porter^  68  Id.  869. 
sations:  Harriaon  v.  McCorrnkk^  G9  Cal.  616. 

nxxieediiigs  under  this  chapter  of  the  Code  of  1008.     Benewal  of  motioii.  —  In   all 

Civil  Procedure,  for  the  purpose  of  binding  ordinary  motions,  where  the  jurisdiction  is  not 

a  partner  by  a  judgment  recovered  against  his  limited  by  statute,  it  is  in  the  discretionary 

ooj^artner,  are  in  the  nature  of  an  action  upon  power  of  the  court  or  judge  hearing  and  deny- 

a  judgment ;   neither  the  pleadings  nor  the  ing  a  motion  to  grant  leave  for  its  renewal: 

judgmentin  the  original  action  can  be  amended:  Hitchcock  v.  McElrath,  69  CaL  634.    This  dis- 

Waterman  v.  Lipman,  67  Id.  26.    In  an  action  cretionary  power  will  be  presumed  to  have 

i^iainst  copartners  on  a  partnership  obliga-  been  properly  exercised  tmless  the  contrary  is 

tioD,  where  the  names  of  all  the  individiuds  made  to  appear.    It  was  so  held  where  leave 

composing  the  firm  are  set  forth  both  in  the  was  grant^  a  third  time  on  new 'grounds  to 

caption  and  the  body  of  the  complaint  and  renew  a  motion  to  set  aside  a  default:  Id. 
summons,  with  the  addition  that  they  are  doing 

business  under  a  firm  name,  judgment  cannot  1004.    Whare,  b7  reason  of  (Usqualifl-  • 

be  rendered  under  section  388  of  the  Code  of  cation  of  judge  of  the  court  in  which  the  ao* 

Civil  Procedure,  against  those  defendants  who  tion  is  tried,  the  trial  is  presided  over  by  a 

have  not  been  served  with  process  and  have  judge  of  another  county,  the  latter  ha»  power 

not  appeared;  but  a  judgment  entered  in  such  to  grant  an  order  extending  the  time  to  pre- 

action  against  thbse  who  have  been  served  will  pare  and  serve  a  statement  on  a  motion  for  a 

not  be  vitiated  as  to  them,  because  the  other  new  trial,   although  the  order  is  made  in  a 

defendants  are  included  therein:  Davidson  v.  county  other  than  the  one  in  which  the  action 

KnoK,  67  Id.  143;  see  Cfolden  8.  A  M,  I.  W.  was  tried:  Matthews  v.  Superior  Court,  68  Osl. 

V.  Davidson,  73  Id.  389;  Stewart  v.  Spaidding,  638. 
72  Id.  264;  Feder  v.  Ej>stein,  69  Id.  456.    An 

action  was  brought  against  three  defendants,  1010.     Publication  in  supiilement  of 

constituting  a  partnership,  on  certain  promis-  paper.  —  A  statutory  requirement  that  a  par« 

sory  notes  executed  by  them  as  partners.   Two  ticuUr  notice  shall  be  published  in  a  news- 

of   the  defendants  appeared   and  answered,  paper  is  sufficiently  complied  with  by  a  puUi- 

The  other  did  not  appear,  and  no  default  was  cation  in  a  sheet  of  the  paper  denominated  a 

entered  against  him  for  not  answering,  and  "  supplement,"  which  is  circulated  co-exten- 

the  record  did  not  affirmatively  show  that  he  sively  with  the  balance  of  the  paper:  Lent  v. 

had  been  served.  The  record  showed,  however,  Tillaon,  72  Cal.  405. 

that  he  died  two  days  after  the  commence-  Notice  of  intention  to  move  fbr  new 
ment  of  the  action.  The  jury  returned  a  gen-  trial  must  be  in  writing:  Biagi  v.  ffoweSj  66 
end  verdict  in  favor  of  the  plaintiff,  on  which  CaL  470. 
judgment  was  entered  against  all  the  defend- 
ants. It  was  held  that  the  verdict  and  judg-  1011.  Service  of  notice  —  Absenoe  of 
ment,  so  far  as  they  purported  to  bo  against  attorney  firom  office.  — In  the  absence  of 
the  defendant  not  appearing,  were  erroneous,  an  attorney  from  his  office,  the  service  of  a 
and  should  be  modinM  accordingly:  Alpera  v.  notice  on  mm  is  sufficiently  made  by  deposit- 
Sehammel,  75  Id.  590.  in^  a  copy  thereof  through  the  door  of  his 

office  into  a  postal-box  which  had  been  placed 

097.    Coxnpromiee:   See  Hale  v.  Aherst  there  for  the  reception  of  documents.    Sudi  a 

69  CaL  160.  The  rights  of  the  parties  to  an  postal-box  is  a  |' conspicuous  place,"  within  the 
action  are  not  affected  by  an  attempt  and  fail-  meaning  of  this  section:  January  v.  Superior 
ure  to  compromise  the  litigation,  irrespective  Court,  13  Cal.  521,  An  affidavit  of  service  which 
of  the  cause  which  produced  the  failure:  Me-  states  that  a  notice  was  served  on  the  attorney 
C<ilUon  V.  Hibemia  Savings  and  Loan  Society,  for  the  respondent  by  leaving  it  on  the  desk  of 

70  Id.  163.  And  under  this  section,  the  fail-  the  attorney  in  the  front  room  of  his  law-office, 
ure  of  the  plaintiff  to  accept  an  offer  of  com-  between  the  hours  of  eight  in  the  morning  and 
promise  does  not  preclude  him  from  the  right  six  in  the  afternoon,  and  that  there  was  no 
to  recover  costs,  although  the  judgment  ren-  person  in  said  front  room  at  the  time>  is  in- 
dered  in  his  favor  is  for  a  less  amount  than  the  sufficient  to  show  constructive  service  of  the 
offer,  if  the  trial  is  concluded  within  ^ve  days  notice  upon  the  attorney  during  his  absence 
after  the  offer  was  made:  Scammon  v.  Denio,  from  his  office:  Dahell  v.  Superior  Court,  67 
72  Id.  392.    An  action  in  which  the  judgment  Id.  453. 

in  question  was  obtained  was  brought  by  the 

defendant  against  the  plaintiff.    During  the  1018.    Service  by  mail— Deposit  in 

pendency  of  the  action  the  parties  thereto  en-  ixxit-office.  —  Where  the  respective  attorneys 

tered  into  a  compromise,  and  the  defendant  for  the  appellant  and  the  respondent  reside 

stipulated  to  dismiss  it.    The  plaintiff  relying  and  have  tneir  offices  at  different  places,  be- 

rn  the  stipulation,  took  no  further  steps  in  tween  which  there  is  resular  communication 

matter,  out  the  defendant,  in  violation  of  by  mail,  a  service  by  mailof  a  notice  of  appeal 

his  stipulation  and  without  notice  to  the  plain-  is  insufficient,  if  the  notice  is  deposited  in  the 

tiff,  took  judgment  against  it.      The  plaintiff  post-office  at  a  place  other  than  that  at  which 

had  no  notice  of  the  judgment  until  after  an  the  attorney  for  the  appellant  resides  or  has  his 

execution  sale  of  its  property.     This  action  to  office:  Murdoch  v.  Clarke,  73  Cal.  25.    When 

set  aside  the  judgment  and  execution  sale  was  service  of  a  notice  of  appeal  is  made  by  mail,  it 

brought  more  than  six  months  after  the  date  of  is  complete  at  tlie  time  of  the  deposit  of  a  copy 

the  judgment.    It  was  held  that  the  action  in  the  post-office,  and  an  appeal  must  be  filed 
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within  five  days  after  sach  deposit.  This  sec-  absence  of  the  filing  or  aervioe  of  a  xnsmonui- 

tioB  extending  the  time  within  which  acts  may  dnm  of  costs  on  the  opposite  party,  is  withoat 

be^  done  in  certain  cases  has  no  application  to.  inrisdiction^  and  void:  Ridate  v.  Harreil,  71 

th»  service  of  a  notice  of  appeal:  Proton  v.  CaL  254.    A  memorandnm  of  costs  is  not  filed 

Ortai,  65  Oil.  221.  Bat  where  a  party  in  whose  in  time  if  the  filing  thereof  is  made  more  than 

fawr  judgment  is  rendered  serves  by  mail  a  five  days  after  the  uarty  daiming  the  costs  had 

ne^cof  the  decision  on  the  attorney  of  the  ad*  knowledge  of  the  oecision,  although  no  nofcio» 

vsme  par^,  whose  office  and  residence  are  die-  of  the  dmsision  has  been  served  on  him  by  the 

tast  seventy  miles  from  the  place  of  deposit^  adverse  P&rty:  MuUaUy  v.  Iri8h'Amarieo»  J2f- 

th»  latter  has  twelve  days  from  the  date  of  the  nevoletU  Sockty^  69  Id.  550. 

deposit  within  which  ta  serve  and  fiile  a  notice  ImTnAtftriivl  error.  —  A  judgment  aaainst 

of  lis  intention  to  move  lor  a  new  trial:  BuOi^  the  defendant,  if  otherwise  properly  renderedh^ 

son  v.  Walkiee,  73  Id.  307.  will  not  be  reversed  merely  because  the  amount 

of  the  costs  of  one  i>laintiffy  inst^wd  of  being 

1014.  AvpaavftBOe. — The  volnntary  ap-  entered  in  his  favor^  ia  erroneously  included  in 
pearanoe  of  a  defendant  in  an  action  is  ecmivalent  the  jndjpient  in  favor  of  the  other:  QeorgeT. 
to  personal  service  of  the  summons  and  a  copy  Silva,  68  Cal.  272. 

*  offlie  complaint  upon  him:  2Vrrsffv.  .SoiAoan,  Judgment  fdr  coete. — An  action  ws» 
67  CaL  1.  But  in  an  action  against  several  brought  by  a  devisee  to  vacate  a  judgment  for 
defeadaatii  where  the  snmmons  has  not  been  costs  rendered  against  his  testator,  a^  aa  exe- 
served  on  any  of  them,  an  appearance  by  an  cution  sale  thereunder.  The  complaint  alleged 
attorney,  at  tne  request  of  one  of  the  defend-  that  neither  the  plaintifr  nor  his  testator  had 
aAtB»  although  purporting  to  be  on  behalf  of  all,  any  knowledge,  notice,  information,  or  belief 
is  not  binding  upon  those  who  did  not  author-  that  any  judgment  for  costs  had  been  entered, 
ise  the  appearance:  Merced  County  v.  Hieka^  or  that  any  cost-bill  had  been  filed,  or  that  any 
67  Id.  lOo.  And  a  defendant,  by  specially  execution  nad  been  issued,  or  of  any  sale  there- 
appearing  by  an  attorney  for  the  purpose  of  under,  or  of  any  certificate  or  deed  by  the 
moving  to  strike  out  an  amended  complaint,  sheriff.  It  was  held  that  the  allegation  was 
and  by  asking  for  an  extension  of  time  in  which  sufficient  to  nenttive  any  presumption  that  tiie 
to  move  or  plead  until  the  determination  of  sheriff  had  paid  or  tendered  to  the  plaintiff's 
the  motion,  does  not  make  an  appearance,  testator  the  excess  of  the  proceeds  arising  from 
within  the  meanias  of  this  section,  so  as  to  the  execution  sale:  RidaU  v.  ffarreU,  71  CaL 
waive  the  service  of  the  summons  and  amend-  254. 
ed  eomplaint:  Powen  v.  Braly,  75  Id.  237. 

1084.    Time  for  iMoanoe  of  execn- 

1015.  See  MaWtiewB  v.  Superior  Court,  70  tion,  when  oommencee  to  run:  See  Me- 
CaL  528;  Oo^dm  GaU  M.  Co.  v.  Superior  Court,  Mann  v.  Superior  Court,  74  Cal.  106. 

65  Id.  19a 

Service  of  amended  complaint  on  at-  1085.    Clerk  cannot  enter  judgment 

tomey  prior  to  his  appearance  for  a  defend-  £6r  coets  pending  motion  to  retax.  — The 

ant  does  not  constitute  a  valid  service  of  such  clerk  of  the  court  has  no  authority  to  enter  a 

complaint  on  defendant:  Pofwere  v.  Braly,  75  judgment  for  costs  while  a  motion  to  retax  is 

ObI  237.  pending:  Santa  Clara  Valley  Mill  and  Lumber 

Co,  V.  Board   qf  Supervieore  qf  Santa  Oru^ 

1082.    Percentage— Act  of  February  County,  71  Cal.  268. 
9,  1866.  —  Section  0  of  the  act  of  February 

d,  1066,— conceding  it  to  be  still  in  force,—  1046.    AiBdavit:  See  MeCrary  v.  Bern- 

providing  that  the  prevailing  party  in  litigated  dry,  67  CaL  120. 
cases  in  the  city  and  county  of  San  Francisco 

shall  be  entitled  as  costs  to  a  percentage  of  five  1048.     Order  oonaolidating    certain 

per  cent  on  the  amount  recovered,  applies  to  actions,  and  directing  and  providing  for  ii^- 

an  action  to  foreclose  a  lien  on  personal  prop-  terventions,  will  not  be  reviewed  on  appeal, 

erty»  in  which  judgment  is  entered  in  favor  of  unless  an  exception  to  the  order  is  taken  in 

the  plaintiff  on  a  demurrer  to  the  complaint:  the  court  below:  Bangs  v.  Dunn,  66  Cal.  72. 

Paetaard  v.  WilKm,  72  Cal.  124.  Stipulation  to  abide  determination  of 

another  cause.  —  Where  two  causes,  alike  in 

1094.  Speciflc  performance.  —  Where  every  material  respect,  and  havins  the  same 
specific  performance  is  refused  because  of  the  attorneys  on  both  sides,  are  pending  in  the 
fraudulent  misrepreaentationa  of  the  plaintiff,  same  court,  a  stipulation  that  one  of  them 
and  the  defendant  is  free  from  blame,  costs  shall  abide  the  determination  of  the  other,  and 
should  not  be  awarded  to  the  plaintiff,  but  that  final  judgment  may  be  entered  in  accord- 
should  not  be  awarded  to  the  defendant:  KeVy  ance  with  such  determination,  does  not  lose  its 
V.  Central Padfic  Railroad  Company,  74  CaL  565.  effect  for  the  reason  that  a  judgment  rendered 

in  the  other  case  is  reversed  on  the  ground  of 

10d5.     See  Edwards  v.  Crepin,  68  CaL  37;  error  in  overruling  a  demurrer  to  the  com- 

Beal  V.  Stevens,  72  Id.  458.  plaint,  the  pleadings  in  that  case  being  there- 
upon amended  without  making  any  substantial 

1038.    Filing  and  service  of  memo-  change  in  the  issues  and  final  judgment  ob- 

randum  essential.  — Under  this  section,  a  tained  on  the  merits:  Oibnorev.  Amsrieatu  Ces- 

jndgment  for  costs  entered  by  the  clerk,  in  the  tral  Ins.  Co.,  67  CaL  366. 

1064.   Extension  of  time  within  which  an  act  is  to  be  done. 

Sec,  1054.    When  an  act  to  be  done,  as  provided  in  this  code,  relates  to 
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the  pleadings  in  the  action,  or  the  undertakings  to  be  filed,  or  the  justifica- 
tion of  sureties^  or  the  preparation  of  statements,  or  of  bills  of  exceptions,  or 
of  amendments  thereto,  or  to  the  services  of  notices  other  than  of  appeal,  the 
time  allowed  by  this  code  may  be  extended,  upon  good  cause  shown  by  the 
judge  of  the  superior  court  in  and  for  the  county  in  which  the  action  is  pend- 
ing, or  by  the  judge  who  presided  at  the  trial  of  said  action;  but  such  exten- 
sion shall  not  exceed  thirty  days  without  the  consent  of  the  adverse  party. 
lAmendment  approved  March  i,  1889;  Statutes  and  Amendments  1889 ^  46;  to 
iak6  effect  %mmediately.'\ 

Nons  or  DiczsiOMa  Arpucablb  to  SaonoN  11064. 

Sztenaum  of  time.  — Under  this  seotum,  specified  day  which  iaUs  on  Svndaj  entitlM 

the  power  given  to  the  soperior  courts  and  the  defendant  to  answer  at  any  time  dnring 

the  judges  uereof  to  extend  the  time  for  the  the  sncoeeding  Monday:  Id. 

semoe  of  notices  other  than  notices  of  ap-  Bxtension  of  time  to  giv»  notic»of  mo« 

peal  indndee  the  power  to  extend  the  time  for  tion  for  new  trial:   See  Brichman  v.  Mobs, 

filing  snch  notices:  Buritm  ▼.  Todd,  68  OaL  67  Cal.  602. 

485.    The  pendency  of  a  motion  **to  dismiss.  Preparation  of  statement  o?  biU  of 

vacate,  and  set  aside  the  pretended  service  exceptions,  extension  of  time  for:  See 

of  summons  and  copy  of  complaint,'*  does  not  Our^  v.  Superior  Couri,  70Cal.  990;  Moffat  v. 

extend  the  time  specified  in  the  summons  for  Cook,  65  Id.  236. 

■answerii^:  8/tmn  v.  Cumminga^  65  Id.  97.  Time  to  plead  cannot  be  extended  be- 

StipuUfction  extending  time.  —  Failure  yond  tbirty  days:    See  Baker  v.  Sttperkr 

to  file:  See  Blackwood  v.  Cutting  Packing  Co,,  Court,  71  Cal.  583. 

71  CsL  461.    A  stipolatioa  extmiding  the  time  Time  f6r  filing  nndertaldng:  See  ffodf- 

within  which  to  answer  to  and  including  a  worth  v.  Wadsworth,  74  CaL  104. 

1066.    Corporations  may  become  sureties  on  undertahir^gs  and  bonds. 

Sec/.  1056.  In  all  oases  where  an  undertaking  or  bond,  with  any  number 
of  sureties,  is  authorized  or  required  by  any  provision  of  this  code,  or  of  any 
law  of  this  state,  any  corporation  with  a  paid-up  capital  of  not  less  than  one 
hundred  thousand  dollars,  incorporated  under  the  laws  of  this  or  any  other 
state  of  the  United  States  for  the  purpose  of  making,  guaranteeing,  or  becooGe 
ing  a  surety  upon  bonds  or  undertakings  required  or  authorized  by  law,  or 
which,  by  the  laws  of  the  state  where  it  was  originally  incorporated,  has  such 
power,  and  which  shall  have  complied  with  all  the  requirements  of  the  law 
of  this  state,  regulating  the  formation  or  admission  of  these  corporations  to 
transact  such  business  in  this  state,  may  become  and  shall  be  accepted  as 
security,  or  as  sole  and  sufficient  surety  upon  such  undertaking  or  bond,  and 
such  corporate  surety  shall  be  subject  to  all  the  liabilities,  and  entitled  to  all 
t^e  rights  of  natural  persons'  sureties;  provided,  that  the  insurance  commis- 
sioner shall  have  the  same  jurisdiction  and  powers  to  examine  the  affairs  of 
such  corporations  as  he  has  in  other  cases;  shall  require  them  to  file  similar 
statements,  and  issue  to  them  a  similar  certificate.  And  whenever  the  liabil- 
ities of  any  such  corporation  shall  exceed  its  assets,  the  insurance  commis- 
sioner shall  require  the  deficiency  to  be  paid  up  in  sixty  days,  and  if  it  is  not  so 
paid  up,  then  he  shall  issue  a  certificate  showing  the  extent  of  such  deficiency, 
and  he  shall  publish  the  same  once  a  week  for  three  weeks,  in  a  daily  San 
Francisco  paper.  And  until  such  deficiency  is  paid  up,  such  company  shall 
not  do  business  m  this  state.  In  estimating  the  condition  of  any  such  com- 
pany, the  commissioner  shall  allow  as  assets  only  such  as  are  allowed  under 
existing  laws  at  the  time,  and  shall  charge  as  liabilities,  in  addition  of  eighty 
per  cent  of  the  capital  stock,  all  outstanding  indebtedness  of  the  company, 
and  a  premium  reserve  equal  to  fifty  per  centum  of  the  premiums  charged 
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by  said  company  on  all  risks  then  in  force.  [New  section  added^  appix>ved 
March  16^  1889;  Statute  and  Amendments  1889j  216;  to  take  effect  imme^ 
diately.l 

1067.    Undertaking,  requisites  of. 

Sec.  1057.  In  any  case  where  an  undertaking  or  bond  18  authonzed  or  re- 
quired by  any  law  of  this  state,  the  officer  taking  the  same  must,  except  in 
the  case  of  such  a  corporation  as  is  mentioned  in  the  next  preceding  section^ 
require  the  sureties  to  accompany  it  with  an  affidavit  that  they  are  each  res- 
idents and  householders,  or  freeholders,  within  the  state,  and  are  each  worth 
the  sum  specified  in  the  undertaking  or  bond,  over  and  above  all  their  just 
debts  and  liabilities,  exclusive  of  property  exempt  from  execution;  but  when 
the  amount  specified  in  the  undertaking  or  bond  exceeds  three  thousand  dol- 
lars, and  there  are  more  than  two  sureties  thereon,  they  may  state  in  their 
affidavits  that  they  are  severally  worth  amounts  less  than  the  amount  speci- 
fied in  the  undertaking  or  bond,  if  the  whole  amount  be  equivalent  to  that  of 
two  sufficient  sureties.  Any  corporation  such  as  is  mentioned  in  the  next 
preceding  section  may  become  one  of  such  sureties.  No  such  corporation 
shall  be  accepted  in  any  case  as  a  surety  whenever  its  liabilities  shall  exceed 
its  assets,  as  ascertained  in  the  manner  provided  in  section  ten  hundred  and 
fifty-six.  [Amendment  approved  March  16, 1889;  Statutes  and  Amendments 
1889, 216;  to  take  effect  immediately. 1 

"ScfTEa  OF  Decisions  Appuoablb  to  Siotionb  1059-1122. 

1059.    See  Estate  qfHUi,  67  CaL  238.  Jadgment  b^  default  rendered  by  a  justice's 

court,  even  if  erroneous,  will  not  be  reviewed 

1068.  Order  from  which  appeal  will  on  certiorari,  when  the  court  had  jurisdiction 
lie. —  A  writ  of  certiorari  does  not  lie  to  review  of  the  subject-matter  and  of  the  person  of  the 
anappealable  order:  JSSstateq/^ifc(7onfi«^  74  Cal.  defendant:  Heatfan  v.  JusticeU  Court,  75  Id. 
217;  Oolden  Oate  M.  Co.  v.  Superior  Court,  65  253.  Where  a  judgment  has  been  entered  for 
Id.  189;  either  before  or  after  the  expiration  of  defendant,  and,  on  plainti£f 's  motion,  the  ccnrt 
the  time  allowed  by  law  for  appealing  there-  vacates  the  judgment  a^ad  restores  the  case  to 
from:  StuUmeister  v.  Superior  Court,  71  Id.  322;  the  calendar  for  a  new  trial,  a  writ  of  review 
McCue  V.  Superior  Court,  71  Id.  545.  A  writ  will  not  lie  to  a  subse^^uent  order  made  on  de- 
of  certiorari  will  not  lie,  at  the  instance  of  an  fendant's  motion,  settmg  aside  the  former  or- 
administrator  of  the  estate  of  a  deceased  per-  der  u|d  refusing  a  new  trial:  Hyan  v.  Superior 
son,  to  review  an  order  of  the  superior  courts  Counf  decided  June  1,  1888. 
sitting  in  probate,  directing  him  to  sell  certain  Search-warrant — Issuance  by  superior 
real  properi^  belonging  to  the  estate;  nor  will  judge.  — The  action  of  a  superior  judge,  act- 
it  lie  to  review  an  order  requiring  him  to  pro-  mg  as  a  ma^iBtrate,  in  issumg  a  search-war- 
oeed  with  the  sale  as  directed  m  a  previous  rant,  cannot  oe  reviewed  on  certidrart,  after  he 
order.  In  such  a  case,  the  remedy  of  the  ad-  has  returned  to  the  proper  superior  court  aU 
ministrator  is  by  an  appeal  from  the  order  of  the  papers  and  proceedings  filed  with  or  had 
sale:  Stuttmeieter  v.  Superior  Court,  71  Id.  beforehimin  the  matter  of  the  search-warrant, 
322.  So,  also,  an  order  of  court  directing  and  when  no  proceeding  in  such  matter  is 
that  money  which  had  been  paid  into  court  in  pending  before  him:  Quan  Chick  v.  Coffey,  75 
satisfaction  of  a  judgment,  and  which  was  Cal.  371. 

claimed  b^  a  third  party,  be  retained  by  the  Insolvency — Order  appointing  attor- 

clerk  until  the  determination  of  proceedings  ney  for  absent  creditor. — Orders  appoint- 

instituted  to  ascertain  the  right  of  the  claim-  ing  an  attorney  to  vote  for  an  absent  creditor 

ant  to  the  money,  is  an  order  made  after  final  at  the  election  of  an  assignee  in  an  insolvent 

judgment,  and  therefore  appealable.    It  is  not  proceeding,  and  appointing  as  assignee  theper- 

the  subject  of  review  by  cerUorari:  Slavonic  L  son  chosen  at  such  election,  even  if  erroneous, 

M.  B,  AsB^n  V.  Superior  Court,  65  Id.  500.  cannot  be  reviewed  on  certiorari,  as  the  court 

Judgments.  —  A  judgment  which  has  been  had  jurisdiction  of  the  proceeding:  Tomasini  v. 

fully  paid  and  satisfied  will  not  be  reviewed  Superior  Court,  75  Cal.  225. 

upon  certiorarL'  Morton  v.  Superior  Court,  65  Time  to  plead  cannot  be  extended  be- 

Gal.  96.    Under  section  859  of  the  Code  of  y[ond  thirty  da^. — An  order  of  the  supe- 

Civil  Procedure,  a  justice's  court  has  no  power  rior  court  extendmg  the  time  in  which  a  de- 

to  vacate  its  judgments,  except  judgment  by  fendant  might  plead  until  ten  days  after  the 

default,  and  an  order  attempting  so  to  do,  not  receipt  of  the  remittitur  in  another  action  then 

being  appealable,  will  be  annulled  on  certiorarL'  pending  on  appeal  in  the  supreme  coort,  in  so 

Weimimer  v.  Sutfierland,  74  Id.  341.     But   a  far  a9  it  attempts  to  extend  the  time  to  plead 
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more  than  thirty  days,  is  in  ezoess  of  the  juris-  dnty  specially  enjoined  by  law  upon  the  officer, 

diction  of  the  saperior  qoort,  and  may  be  re-  and  may  be  enforced  by  mandamnu:  Meyer  v. 

▼iewod  on  certiorari:  Baher  r,  Superior  Oourt^  Porter,  05  Cal.  67. 

71  CaL  583.  Execution.  —  The  issuing  of  an  execution 

Order  of  board  of  Bop&tviaom  creatma  by  a  justice  of  the  peace,  ujran  a  judgment  ren- 

a  swamp-land  district  is  not  a  judicial  act»  ana  dered  by  him,  is  the  exercise  ot  a  ministerial 

cannot  be  reviewed  upon  certiorari:  WHiiame  ▼.  function  only.    It  is  a  duty  enjoined  b^  law 

Stiperviiore,  65  Cal.  160.  as  resulting  from  his  office,  and  one  which  he 

may  be  compelled  to_perform  by  a  writ  of 

1069.  Afadavit  fior  writ  of  reviair  mandate:  ffamiUon  y,  TiiU,  65  Cal.  57. 
Biiist  flhow  beneficial  intereat. — A  writ  of  Admiesion  of  evidence.  —  A  writ  of  man- 
review  cannot  be  issued  to  annul  an  order  of  a  date  will  not  lie  to  compel  the  superior  court, 
board  of  supervisors  granting  the  right  to  use  on  the  trial  of  an  appeal  from  the  justice's 
a  public  highway  for  the  j^urposes  of  a  steam  courts  to  admit  certain  evidence  which  had 
railroad,  when  the  affidavit  of  the  person  ap-  been  offered  and  rejected:  Scott  v.  Superior 
plyinff  for  the  writ  fails  to  show  that  he  has  Court,  75  Cal.  114. 

any  beneficial   interest  in  the  matter  dis-  leaiaance    of    aabpoona — Attendance 

tinguishable  from  that  of  the  mass  of  the  com-  before  United  States  land  of^ciala.  — A 

mnnity:  Afhev.  Board  qf  Superviaore  qfColuaa  writ  of  mandate  will  not  lie  to  compel  a  judge 

Oounty,  71  CaL  236.  of  the  superior  court  to  issue  a  subpoena  to  cer- 

Wnen  barred  by  lapae  of  time.  -^Awrit  tain  jpersons,  commanding  them  to  appear  and 
of  certiorari  will  not  be  inned  after  the  lapse  testify  before  the  renter  and  receiver  of  a 
of  the  period  within  which  an  appeal  might  United  States  land-office^  in  a  proceeding  be- 
have been  taken  from  the  judgment,  or  oraer  fore  such  officers,  involving  the  ri^ht  to  pur- 
■ooght  to  be  reviewed,  unless  circumstances  are  chase  certain  pubUo  lands  ofthe  Umted  States: 
shown  which  justify  the  delay  in  applying  for  Boom  v.  De  uaven,  72  CaL  280. 
tlM  writ:  Kin^  v.  Superior  Court,  66CaL  136.  Failure  to  file  findings. — A  writ  of  man- 
date will  not  lie  to  compel  the  superior  court 

1078.    Necewary  party  respondent —  to  restore  to  its  calendar  a  case  tned  by  it  on 

Service  of  writ.  —  In  a  proceeding  by  certio-  an  appeal  from  a  justice's  court,  in  which  judg- 

rari  to  review  an  order  of  the  superior  courts  ment  was  rendered  without  filing  findixigs  of 

the  court  is  the  only  necessarv  party  respond-  fact:  Sankey  v.  Levy,  69  CaL  244. 

ent;  and  the  service  of  the  alternative  writ  is  Preliminary  examination.  — A  writ  of 

sufficient,  if  a  copy  thereof,  together  with  a  mandate  lies  to  compel  a  justice  of  the  peace 

cop^  of  the  petition  for  the  writ,  is  served  on  to  proceed  with  the  preliminary  examination 

the  judge  of  the  court,  and  on  the  attorneys  of  of  a  person  regularly  charged  with  having 

the  party  in  whose  favor  the  order  was  inade:  committed  a   public   offense,    arrested,    and 

Baker  v.  Superior  Court  of  Shaata  County^  71  brought  before  him:  People  ex  reL  Hamilton  v. 

OaL  583.  Barnes,  66  CaL  594. 

Snhmiiiirion  of  proposed  amendments 

1075.    Pleading.  ^-  Where  on  demurrer  to  constitution:  See  Hatch  v.  Sumeman,  66 

to  a  i^etition  for  certiorari  it  is  decided  that  the  CaL  632. 

^pointment  of  a  guardian  ad  litem  for  minor  FaiXnre  to  find  on  iralne  in  daim  and 

{Sffties  is  not  necessary  to  the  vadidity  of  a  delivery:  See  Hogue  v.  Fanning,  73  CaL  54. 
judgment  in  a  will  contest,  an  answer  that  de* 

fendant  court  set  aside  such  judgment,  for  the  1086.    Claim  against  a  county:   See 

reason  that  no  guardian  had  been  appointed  for  Schwartz  v.  WiUon,  75  CaL  502.    In  an  ap- 

tbe  minors,  presents  no  material  question  of  plication  for  a  writ  of  mandate  to  compel  a 

fact»  and  the  petitioners  are  entitled  to  judg-  county  treasurer  to  pay  a  warrant  ]previouslv 

ment:  Carpenter  v.  Superior  Court,  77  CaL  291.  issued  by  the  county  auditor,  a  petition  which 

alleges  that  the  board  of  supervisors  of  the 

1065.    Jurisdiction.  — An  application  for  county  audited  and  allowed  the  claim,  and  or- 

a  writ  of  mandate  to   the  surveyor-general  dered  ^e  auditor  to  draw  a  warrant  for  its 

should  be  made  in  the  superior  court:  Jchneon  amount,  and  that  the  auditor,  in  pursuance  of 

V.  Beichert,  77  Cal.  34.  this  order,  issued,  drew,  and  delivered  to  the 

OfAce  of  writ.  — A  writ  of  mandate  does  claimant  sudi  warrant,  is  sufficient,  although 

not  lie  to  command  a  person  to  perform  an  act  it  does  not  follow  the  exact  words  of  the  stat- 

beyond  that  enjoinea  hj  law  upon  him  as  a  ute:  Jones  v.  Morgan^  67  Cal.  308. 

dntjr  pertainiog  to  his  office  or  position:  Danis  Writ  may  be  allowed  upon  an  nnveri- 

V.  Porter,  66  CaL  65S.  fied  complaint  when  the  parties  go  to  trial 

SimerVisors — Xncnrring  liabilities  be-  without  first  making  objection  on  that  ground: 

yond  revenue.  —In  a  proceeding  by  manda-  People  v.  Beis,  76  CaL  269. 

mus  to  compel  the  supervisors  of  a  county  to  Affidavit,  when  sufficient:  See  McOrary 

**  allow  and  pav  "  a  judgment  recovered  against  v.  Beaudry,  67  Cal.  120. 

the  county,  a  defense  that  the  payment  of  the  Beneficial  interest.  —  A  writ  of  mandate 

judgment  will  incur  an  indebte^iess  and  liabil-  will  not  lie  to  compel  the  custodian  of  a  pub- 

ity  exceeding  the  income  of  the  year  cannot  be  lie  record  to  allow  it  to  be  inspected  by  a  citi- 

iaterpoeed:  Johnson  v.  Supervisors,  65  Cal.  481.  cen  of  the  state,  unless  the  applicant  has  a 

Treasurer — PMniant  of  interest:  See  b^iefioial  interest  in  its  examination:  Colnon 

People  V.  Beis,  76  CaL  269.    Where  the  pro-  v.  Orr,  71  CaL  43.     A  writ  of  mandate  will 

visions  of  a  municipal  charter  make  it  the  duty  lie  at  the  instance  of  the  board  of  commission- 

of  the  treasurer  te  pay  the  interest  of  certain  ers  of  the  funded  debt  sinkins  fund  of  the  city 

bonds,  when  the  same  falls  due,  out  of  a  fund  of  Sacramento  to  compel  the  uoard  of  trustees 

provided  for  that  purpose,  such  payment  is  a  of  the  city  to  levy  a  tax  in  accordance  with 
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ilie  written  nqoMi  of  ilia  ooamiiasioiien:  Obm-  Tliwl  i  iiMiiiig'  taat  collactor.  —  Th»  ly»- 

fiifiifojigj'i  dd  ▼.  TViMteflf  efe.,  71  Id.  310.  latere  cannot  enUi^  or  extend  tbe  oAe»orm» 

writ  of  prohibition  ao  a*  to  inehido  ninialeriaft 

1088l    V^Bmnptary  m^  ^  Aa  «ltnna-  fnnctbna;  and  a  tax  collector,  being  a  miaia- 

tive  mandamuB  waaissiied  b^  the  chief  jvstiee.  terial  officer,  cannot  be  zeetrained  by  pvohihi- 

On  application  to  the  court  in  bank  for  a  per-  taon  fron  performing  the  dntiea  of  hia*  '^ 

etuptoTj  writ,  the  record  ahowed  no  evidnice  Mobmt  ▼•  TiUmm,  66  CaL  201. 

ol  aenrioe  on  zespondent  and  no  return  by       Irregnlaritiiwi  bedCora  and  altar   

him.    It  waa  hela  that  the  application  mnat  meat.  —  The  trial  of  a  criminal  case  will  not 

be  denied:  WUrnm  ▼.  ffwid,  decided  January  be  reatraiaed  by  prohibition  for  mere  irvago- 

n,  1866.  Uritiee  and  eiToira  in  law  oocuring  belore  ani 

after  the  finding  and  retom  of  the  indictoieBtL 

1080.    Bemnmr. — The   affidavit  vpon  Such  matters  are  reviewable  on  appeal:  Zoy 

which  a  writ  of  mandate  ia  iaaned  may  be  ▼.  WUsan,  69  CaL  106. 

treated  aa  a  complaint,  and  demnrred  to  ao-  By  aaaigiiae  in  inaolveiiey:  See  IToflba. 

cordingly,  but  it  ia  not  neceaaanr  that  the  affi-  St^erior  Comri,  decided  March  19, 1888L 
davitMioald  contain  tbe  title  of  tbe  action  or 

wooeeding  in  which  it  ia  made:  JfcCroiy  l^  1111.    Kataka  in  ballot. — Theobvioai 

Beaudry,  67  CaL  120L  intentiaa  of  tiie  eleetars  to  vote  for  the  eoa- 

teetant  for  a  certain  office  oonld  not  ba  de- 

1096.      Judfipmont      on     procaadfng  feated  by  a  miataka  of  the  printer  ia  the 

againit  saparviaoira  to  compel  them  to  pay  description  ci  the  office  in  the  baUota:  I»§U§'^ 

claim  against  city:  See  Jchuon  ▼.  Bupenhonf  Shqpherd,  67  CaL  4Bik 
65  CaL  481. 

1129.     Bvidenaa— -Bmdan  of  j*'pff^ 

1109.    I«egalr«aiady.— Phihibitionlies  See  Oo^&zn  v.  Beard; 66  CaL  68.    Inaadea- 

toarreat  the  proceediiigB  of  a  judicial  tribunal  tion  conteat  the  baUota  are  the  primary  and 

when  they  are  without  or  in  ezceaa  of  its  beat  evidence  of  the  number  of  votea  received 

jurisdiction,  but  the  writ  ia  iaanable  only  in  by  any  candidate,  provided  thev  have  not  in 

caaes  where  there  is  not  a  plain,  speedy,  and  any  way  be  entampCT«d  with;  and  the  burden  of 

adequate  remedy  in  tbe  ordinary  course  of  law:  proof  is  upon  the  contestant  to  show  that  fact: 

Levy  V.    Wilmm^  69  CaL   106;  see  Wiggin  v.  Cogian  v.  Beard,  67  CaL  303.    And  the  ballots 

Superior  Court,  68  Id.  999.  are  not  inadmiaaible  in  evidence  by  reaaon  of 

Attentloa  of  court  most  be  called  to. —  the  fact  that  for  a  abort  time  they  were  in  the 

A  writ  of  prohibition  will  not  iasue  from  the  possession  of  the  contestant  aa  de  facto  county 

aopreme  court  to  reatrain  a  superior  court  clerk:  Id.    A  tabulated  statement  showing  the 

from  proceeding  in  a  matter  aUesed  to  be  in  ex-  result  of  the  count  by  the  judge  on  one  trial 

cess  of  it^  jurisdiction,  unless  the  attention  of  is  admissible  in  evidence  on  a  subsequent  trial, 

the  superior  court  has  first  been  called  to  tiie  for  the  puipose  of  showing  whether  or  not  the 

alleged  excess  of  jurisdiction:    Bam^unicm  v.  ballots  nad  been  tampered  with  between  the 

Buperior  Couri,  72  CaL  572.  dates  of  the  trials:  Id. 

1128.   Court  may  declare  who  wa»  elected. 

Sbc.  1123.  If  in  any  such  case  it  appears  that  another  person  than  ihe 
one  returned  has  the  highest  number  of  legal  votes,  the  coort  most  declare 
such  person  elected. 

section  was  omitted  by  mistake  from  Deering's  Code  of  Civil  FrocedTire  issued  in  1886. 


NoTBS  or  Deoibiohs  Affuoabui  to  Sbctioks  1125-1176^ 

1125.     Tie    TOte  — Coete.— In  a  con-  1188.    See  Cajmon  v.  Bandlep,  72  Csl,  14^ 

tested  election  case,  where  it  is  determined  Xoot  question  of  law.  — Parties  cannot, 

that  ^ere  was  a  tie  vote»  neither  of  the  parties  by  agreeing  upon  a  statement  of  faotsp  invoke 

can  recover  costs:   Soto  v.    FamMy,  65  CaL  the  ai(^  of  a  court  for  the  decision  of  what,  to 

286.  them»  or  either  of  them,  is  merely  a  moot 

question  of  law;  and  courts  should  not  render 

1189.   Judgment  by  consent.  —  Ajudg-  judgments  which  cannot  be  enforced  by  any 

ment  by  consent  in  an  action  in  which  the  process  known  to  the  law:  Johnson  ▼•  Mallof, 

court  has  jurisdiction  of  the  subject-matter,  74  CaL  ^K>. 
and  of  the  parties,  will  bind  them  and  their 

privies  as  efficaciously  as  if  it  had  been  entored  1148.    Befasal  to  pay  alimonw.  «>  A 

after  a  trial  of  the  issues:  Partridge  v.  Shep-  person  confined  in  jail  for  a  contempt  of  court 

ardf  71  Cal.  470.  for  refusing  to  obey  an  order  directmg  him  to 

Say  slimony,  is  entitled  to  be  discharged,  un- 

^  er  sections  1143  et  seq.  of  the  Code  of  Civil 

party.  —  Under  the  act  of  1850,  a  judgment  Procedure,  upon  proof  of  his  inabilty  to  pay: 

by  oonfeasion  is  void,  unless  the  statement  Matter  ef  Witaon,  75  CaL  680. 
authorizinff  its  entr^  is  signed  by  the  person 

sgainst  whom  the  judgment  is  rendered;  a  1159.     Forcible  entry:     See   Bank  </ 

statement  merely  signed  b^  the  attorney  of  CaU/omia  v.  Toaffe,  76  Cal.  626.    An  action  of 

sach  person  will  not  sustain  the  judgment:  forcible  entry  does  not  lie  for  a  mere  trespass 

ReymiMe  v.  Lineoln,  71  CaL  183.  on  land:  Gaetro  v.  Tewkitmry,  69  Id.  562.    To 

410 


CODE  OF  CIVIL  PBOCEDURK  §§1160-1183 

oonatitate  a  forcible  entry,  it  is  not. neoMsary  threatB,   or   menacing   oondnct,  turned    tbe 

that  it  shoald  be  accompanied  witb  tamnlt  or  plaintiff  out  and  took  the  poflsession:  Ccuttro 

riot  direeted  against  the  person  of  the  party  in  v.  Tewktbury,  69  Cal.  562. 
poBSfwninn      It  is  sufficient  if  the  entiy  ia       Iieaaeas  evidence. — In  an  action  for  a 

attended  with  such  a  display  of  force  as  mani-  forcible  detainer,  a  lease  to  the  plaintiff,  under 

feats  an  intenti<«  to  intimidate  him>  or  deter  which  he  had  formerly  been,  in  possessioa  ef 

hiov  from  defending  his  rights,  or  excite  him  the  land  in  controversy,  is  admissible  in  evir 

to  repel  the  invasion  of  his  possession,  and  thus  dence  for  the  purpose  ol  showing  the  extent 

hnaa  about  a  breach  of  the  peace:  JS^v.  Fore,  of  snoh  possession,  and  his  right  to  possessien 

71  &L  190.    In  soch  a  case,  it  is  immaterial  at  the  time  of  the  allegisd  forcible  detainer: 

whether  the  person  in  possession  is  present  or  Murpky  v.  Snyder^  67  Cal.  451.    In  an  action 

abeeot  aH  the  time  of  the  entry:  Id.  An  aotioo  aoainst  a  t«u»4i  for  so  holding  ov«r,  eridenea 

was  for  a  forcible  entry  upon  land  forming  of  a  verbal  renewal  of  the  written  lease  is  in- 

part  of  an  indosure  of  which  the  plaintiff  was  admissible,  unless  the  same  be  pleaded:  Perina 

m  the  actual  and  peaceful  posoossioiL    Poriag  ▼.  Teagti^^  66  Icl  446k 

the  niglit-time,  the  defendant,  with  a  large        Poaaeaaioxi   of   dellBndaiit. — Where   a 

number  of  men,  and  several  teams  of  horses  ^aintiff  had  no  paper  titk  to  the  land  wfaiohf 

and  wagons,  in.  ^e  absence  of  the  plainti^  and  was  uninclosed^  ai^  had  pos8esaion.of  a  portion 

without  his  knowledge  or  consent,   entered  only,  which  he  farmed  during  the  preceding 

upon  the  locn%  in  quo,  broke  down  and  dug  up  year,  leaving  some  furniture  ui  a  houaaon  iL 

the  fence  inclosing  it^  and  removed  the  ma-  and  hay  and  implements  ia  the   bariu  and 

terials  to  a  consiaerable  distance  from  their  during  harvest-time  lived  on  the  land,  but 

original  position.   After  the  entry,  the  defend-  afterwards  returned  to  his  residence,  anddk>» 

ant  did  not  personally  remain  upon  the  land,  fendant»  claiming  to  pre-empt  the  land,  bnilt. 

but  he  asserted  possession  thereof,  and  exer-  and  occupied  a  small  house,  but  took  no  posses- 

cised  acts  of  ownership  over  it.    It  was  held  si(m  of  the  improved  portion,  a  verdict  tcm  tho 

that  the  acts  of  the  deiendant  were  more  than  defendant  is  proper:  licCoirvuck  ▼.  Bhni^Mk^ 

a  mere  trespass,  and  constituted  a  forcible  77  Cal.  253. 
entiy:  Id. 

1174.    Bzceoflive  damage*.  —  In  an  ao- 

1160.  Oooapant,  who  ia:  See  Bank  qf  tion  of  unlawful  detainer,  a  judgment  in  ftivor 
aaifomia  V.  Taaffe^  76  CaL  626;  Tivnm  v.  of  the  plaintiff  for  fifty  doUars  damages  is  not 
JfofioAafi,  76  Id.  131.  excessive,  when  it  appears  that  the  land  in 

Forcible  detainer,  who  groilty  of:  See  controversy  has  been  detained  for  a  period  of 

Bank  qf  California  v.  Taqfe,  76  CaL  696;  Tip-  fifty  days,  and  that  the  value  of  the  renta  and 

nen  v.  Monahan,  76  Id.  131.  profits  thereof  is  thirty  dollars  per  month: 

Taylor  Y,  Terry,  71  Cal.  46. 

1161.  Subletting  contrary  to  cove-  Judflrment  roll  in  unlawful  detainer, 
nant.  — Under  this  section  a  tenant  who  sub-  not  e^dence  of  title.  —  A  judgment  roll  in 
lets  the  demised  premises  in  violation  of  a  an  action  of  unlawful  detainer  is  not  eyidenea 
covenant  in  the  lease,  thereby  terminates  the  of  title  to  the  demanded  premises,  and  is  inad* 
lease,  and  the  landlord  may  maintain  an  ac-  missible  for  such  purpose  in  an  action  of  cjcct- 
tion  ct  unlawful  detainer  against  him  upon  ment  between  the  same  parties:  Fieh  T*  imt* 

giving  the  three  days'  notice  to  quit  provided  soa,  71  Cal.  42Sk 
y  the  statute:  Bemero  v.  Alien,  68  Cal.  605. 

Vteant  holding  over. —A  tenant  who       1176.    Stawing  prooeedinga. — On  an 

enters  and  continues  in  possession  of  the  de-  appeal  by  the  defendant  from  a  judgment  ren- 

mised  premises  under  a  written  lease  until  dered  against  him  in  an  action  of  unlawful  de- 

the  expiration  of  the  term,  does  not  thereafter  tainer,  the  supreme  court  has  no  power,  under 

become  a  tenant  at  will  by  refusing  to  sur-  tUs  section,  to  accept  an  undertaking  and  di- 

render  the  possession,  and  by  holding  over  rect  a  stay  of  proceedings,  when  an  applica- 

without  the  consent  of  the  lessor:  Perine  v.  tion  for  a  stay  lias  been  denied  by  the  trial 

Teaguey  66  Cal.  446.  judge.     Such  power  is  vested  exclusively  in 

the  trial  court:  McDonald  v.  Hanlon,  71  CaL 

1173.    What  plaintiff  mnat  ahow.  —  635.    And  where  an  order  staying  proceedings 

In  order  to  maintain  an  action  of  forcible  en-  pending  an  appeal  by  the  defendant  from  a 

try,  the  plaintiff  must  show  that  he  was  in  judgment  rendered  against  him  in  im  action  of 

tlie  actual  and  peaceable  possession  of  the  unlawful  detainer  has  been  set  ttside  bv  the 

property  entered  upon;  that  the  defendant^  trial  court,  on  account  of  the  failure  of  the 

Dy  some  kind  of  violence  or  circumstance  of  sureties  on  the  stay  bond  to  justify,  the  su- 

terror,  entered  into  or  upon  the  property,  and  preme  court  has  no  power,  under  this  section, 

so  turned  the  plaintiff  out  and  took  and  held  to  grant  a  stay  up(m  the  appellant's  filing  a 

possession  of  it  himself ;  or  that  after  making  new  and  satisfactory  nndwtaking:    €hroB»  v. 

a  peaceable  entry,  the  defendant,  by  force,  Kelleher,  73  Id.  639. 

1183.  Lien  upon  property  upon  which  they  have  bestowed  labor. 

Seo.  1183.  Mechanics,  material-men,  contractors,  subcontractors,  artisans, 
architects,  machinists,  builders,  miners,  and  all  persons  and  laborers  of  every 
class  performing  labor  upon  or  furnishing  materials  to  be  used  in  the  construc- 
tion, alteration,  addition  to,  or  repair,  either  in  whole  or  in  part,  of  any  build- 
ing, wharf,  bridge,  ditch,  flume,  aqueduct,  tunnel,  fence,  machinery,  railroad, 
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wagon  road,  or  other  structure,  shall  have  a  lien  upon  the  property  upon 
which  they  have  bestowed  labor,  or  furnished  materials,  for  the  value  of  such 
labor  done  and  materials  furnished,  whether  at  the  instance  of  the  owner  or 
of  any  other  person  acting  by  his  authority,  or  under  him,  as  contractor  or 
otherwise;  and  any  person  who  performs  labor  in  any  mining  claim  or 
claims  has  a  lien  upon  the  same,  and  the  works  owned  and  used  by  the 
owners  for  reducing  the  ores  from  such  mining  claim  or  claims,  for  the 
work  or  labor  done,  or  materials  furnished,  by  each  respectively,  whether 
done  or  furnished  at  the  instance  of  the  owner  of  the  building  or  other 
improvement,  or  his  agent;  and  every  contractor,  suboohtraotor,  architect, 
builder,  or  other  person  having  charge  of  any  mining,  or  of  the  construc- 
tion, alteration,  addition  to,  or  repair,  either  in  whole  or  in  part,  of  any 
building  or  other  improvement  as  aforesaid,  shall  be  held  to  be  the  agent  of 
the  owner,  for  purposes  of  this  chapter.  In  case  of  a  contract  for  the  work, 
between  the  reputed  owner  and  his  contractor,  the  lien  shall  extend  to  the 
entire  contract  price,  and  such  contract  shall  operate  as  a  lien  in  favor  of  all 
persons,  except  the  contractor,  to  the  extent  of  the  whole  contract  price;  and 
after  all  such  liens  are  satisfied,  then  as  a  lien  for  any  balance  of  the  con- 
tract price  in  favor  of  the  contractor.  All  such  contracts  shall  be  in  writing 
when  the  amount  agreed  to  be  paid  thereunder  exceeds  one  thousand  dollars, 
and  shall  be  subscribed  by  the  parties  thereto,  and  the  said  contract,  or  a 
memorandum  thereof,  setting  forth  the  names  of  all  the  parties  to  the  contract, 
a  description  of  the  property  to  be  affected  thereby,  together  with  a  state- 
ment of  the  general  character  of  the  work  to  be  done,  the  total  amount  to  be 
paid  thereunder,  and  the  amounts  of  all  partial  payments,  together  with  the 
times  when  such  payments  shall  be  due  and  payable,  shall,  before  the  work 
is  commenced,  be  filed  in  the  ofiSce  of  the  county  recorder  of  the  county,  or 
city  and  county,  where  the  property  is  situated,  who  shall  receive  one  dollar 
for  such  filing;  otherwise  they  shall  be  wholly  void,  and  no  recovery  shall  be 
had  thereon  by  either  party  thereto;  and  in  such  case,  the  labor  done  and 
materials  furnished  by  all  persons  aforesaid,  except  the  contractor,  shall  be 
deemed  to  have  been  done  and  furnished  at  the  personal  instance  of  the 
owner,  and  they  shall  have  a  lien  for  the  value  thereof.  ^Amendment  ap- 
proved March  ISy  1887;  StaUUM  and  Amendments  1887 ^  162;  to  take  effect 
from  and  after  its  paeeage.l 

Notes  of  Dboibions  Apflioablb  to  Sbciion  1183. 

Iiaborera'  lien:  See  Tredhmiek  v.  Bed  Chud  eeniiBg  the  liens  of  mechanics  and  others  upon 

Cons.  M.  Co,,  72CaL  78.  A  person  who  performs  real  property,  and  one  who  performs  labor  in 

labor  upon  and  in  the  construction  of  a  building,  any  pit,  shaft,  or  gallery  is  entitled  to  a  lien 

at  the  request  of  the  contractors,  i3  entitled  to  a  upon  the  whole  mininf(  claim:  Helmv,  Chap- 

lien  thereon  under  this  section:  PaietU  B,  Co.  man,  66  Id.  291. 

V.  Moore,  75  Id.  206.  And  under  the  act  of  Superintendent  of  mine. — One  perform- 
March  12,  1885,  a  person  performing  work  on  ing  manual  labor  in  and  upon  a  mine  is  entitled 
or  about  a  thrashing-machine,  while  engaged  to  a  lien  therefor,  though  called  the  superin- 
in  thrashing,  is  entitled  to  a  lien  thereon  to  tendent  of  the  mine:  Palmer  v.  Uncaa  M.  Co., 
the  extent  of  the  value  of  his  services,  not-  Holm  v.  Uncos  M.  Co.,  70  Cal.  614. 
withstanding  the  person  for  whom  the  work  Katerial-man  —  Iiiability  of  owner  of 
was  done  was  not  the  owner  of  the  machine:  building.  —  A  material-man  who  has  fnr- 
Chuch  V.  Oarrison,  75  Id.  199.  But  no  lien  nished  materials  to  the  original  contractor 
exists  in  favor  of  a  laborer  beyond  the  amount  of  a  building,  to  be  used  by  him  in  its  con- 
due  from  the  owner  of  the  property  to  the  con-  struction,  is  only  entitled  to  be  paid  therefor 
tractor:  O'Donnell  v.  Kramer,  65  Id.  353.  A  bv  the  owner  of  the  building  from  that  portion 
mine  or  pit  sunk  within  a  mining  daim  is  a  of  the  contract  price  which  remains  due  and 
structure  within  the  meaning  of  the  act  con-  unpaid  to  the  contractor  by  the  owner  when 
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the  lien  for  the  materials  waa  filed:  Thtmer  v.  any  snch  clanse  was  in  the  bond,  and  no  issue 

Stremel,  70  Cal.  28.  was  made  by  the  pleading  as  to  the  bond  oper- 

Property  so  ai&xed  as  to  be  sul]ject  to,  ating  as  an  estoppel.  It  was  held  that  as  the 
when.  — A  pnmp  placed  in  the  basement  of  a  statement  contained  no  specification  as  to  the 
building,  and  planted  down  on  the  ground  and  particulars  in  which  the  evidence  was  insuffi- 
connected  to  pipes  belonging  to  water- works,  cie9t  to  justify  the  decision,  such  clause  in  the 
so  as  to  admit  steam  and  water,  is  sufficientlv  bond  could  not  be  held  as  operating  as  an 
a£Bxed  to  the  land  to  be  subject  to  mechanic^  equitable  estoppel  in  pais  to  prevent  the  plain- 
lien:  Ooss  ▼.  Helbinfft  77  CaL  190.  tiSi  from  foreclosing  their  lien:   Patent  Brick 

How  lost  or  waived.  —  A  miner  does  not  Company  ▼.  Moore,  75  Id.  205. 
lose  his  right  to  a  lien  by  giving  an  order  on  BuildizLg  contracts — Failure  to  record, 
the  owner  of  the  mine  for  a  portion  of  the  — Under  this  section  as  amended  in  1885,  a 
fmoont  due  him  for  his  labor  thereon,  if  the  contractor  for  the  erection  of  a  building  can- 
order  was  not  received  by  the  payee  in  pay-  not  maintain  an  action  against  the  owner  to 
ment  of  any  claim  agailist  the  drawer,  nor  recover  damages  for  not  being  allowed  to  com- 
paid  or  accepted  by  the  drawee,  but  returned  plete  the  building  if  the  contract  was  not  filed 
to  the  drawer  before  the  filing  of  his  claim  of  for  record  as  required  by  this  section:  Palmer 
lien:  PaJmerv,  Unau  M.  Co.,  70  Cal.  614.  An  v.  WJute,  70  Cal.  221.  See  Southern  Cal  L.  Co. 
action  was  brought  to  foreclose  a  mechanic's  v.  SehmiU,  74  Id.  625.  The  drawing  and 
lien,  and  judgment  was  rendered  in  favor  of  specifications  are  part  of  the  contract,  and 
the  plaintiffs.  The  statement  on  motion  for  a  should  be  filed:  Holland  v.  Wilson,  76  Id.  434. 
new  trial  showed  that  a  certain  bond,  executed  And  an  averment  as  to  the  filiug  -of  the  con- 
by  the  plaintiff  as  sureties  for  the  contractor,  tract  that  "the  said  agreement  was  filed  in 
and  introduced  in  evidence  without  objection,  the  office  of  the  county  recorder,"  is  not  an 
contained  a  stipulation  that  the  building  should  averment  that  the  plans  and  specifications 
be  delivered  over  to  the  owner  free  of  all  liens,  were  filed:  Id. 
!nie  findings  contained  nothing  showing  that 

An  ad  to  amend  an  cui  giving  a  Uen  to  loggers  and  laborers  employed  in  logging^camps  upon  th/s 
logs  cut  OTid  hdvled  by  &£  persons  toho  employ  them,  approved  March  SO,  1^8,  by  maJang  appU- 
cable  thereto  section  eleven  hundred  and  ninety-Jive  {1195}  qfthe  Code  qfCivU  Procedure^  concent 
ing  eonsoUdaiion  of  separate  actions, 

[Approved  Uirch  8»  1887;  1887, 0.] 
Zoggera^  and  laborers*  liens, 

SxcnoN  1.  Section  seven  of  an  act  entitled  "  An  Act  giving  a  lien  to  logsers  and  laborers 
employed  in  losgin^-oanips  upon  the  logs  out  and  hauled  by  the  persons  who  emplby  them," 
approved  Marcn  thirtieth,  eighteen  hundred  and  seventy-eight,  is  nereby  amended  to  read  as 
follows:  — 

Section  7.  Sections  five  hundred  and  thirtjr-nine,  eleven  hundred  and  eighty-nine,  eleven 
hundred  and  ninety-five,  eleven  hundred  and  ninety-seven,  eleven  hundred  and  ninety-eighty 
and  eleven  hundred  and  ninety-nine  of  the  Code  of  Civil  Frooedure  are  hereby  made  applicable 
tothisactb 

Sia  3.    All  acts  and  parts  of  acts  inconsistent  herewith  are  hereby  repealed 

1184.   Contract  price  payable  in  inatallments. 

Seo.  1184.  No  part  of  the  contract  price  shall,  by  the  terms  of  any  such 
contract,  be  made  payable,  nor  shall  the  same  or  any  part  thereof  be  paid  in 
advance  of  the  commencement  of  the  work,  but  the  contract  price  shall,  by 
the  terms  of  the  contract,  be  made  payable  in  installments  at  specified  times 
after  the  commencement  of  the  work,  or  on  the  completion  of  specified  por- 
tions of  the  work,  or  on  the  completion  of  the  whole  work;  provided^  that  at 
least  twenty-five  per  cent  of  the  whole  contract  price  shall  be  made  payable 
at  least  thirty-five  days  after  the  final  completion  of  the  contract.  No  pay- 
ment made  prior  to  the  time  when  the  same  is  due,  under  the  terms  and 
conditions  of  the  contract,  shall  be  valid  for  the  purpose  of  defeating,  dimin- 
ishing, or  discharging  any  lien  in  favor  of  any  person,  except  the  contractor, 
but  as  to  such  liens,  such  payment  shall  be  deemed  as  if  not  made,  and  shall 
be  applicable  to  such  liens,  notwithstanding  that  the  contractor  to  whom  it 
was  paid  may  thereafter  abandon  his  contract,  or  be  or  become  indebted  to 
the  reputed  owner  in  any  amount  for  damages  or  otherwise,  for  non-perform- 
ance of  his  contract  or  otherwise.  As  to  all  liens,  except  that  of  the' con- 
tractor, the  whole  contract  price  shall  be  payable  in  money,  and  shall  not  be 
diminished  by  any  prior  or  subsequent  indebtedness,  offset,  or  jcounterclaim 
in  favor  of  the  reputed  owner  and  against  the  contractor;  no  alteration  of  any 
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sach  contract  shall  affect  any  lien  acquired  under  the  provieions  of  this  chap- 
ter. In  case  such  contracts  and  alterations  thereof  do  not  conform  substan- 
tially to  the  provisions  of  this  section,  the  labor  done  and  materials  furnished 
by  all  persons  except  the  contractor  shall  be  deemed  to  have  been  done  and 
furnished  at  the  personal  instance  and  request  of  the  person  who  contracted 
with  the  contractor,  and  they  shall  have  a  lien  for  the  value  thereo£  Any  of 
the  persons  mentioned  in  section  eleven  hundred  and  eighty-three,  except  the 
contractor,  may  at  any  time  give  to  the  reputed  owner  a  written  notice  that 
they  have  performed  labor  or  furnished  materials,  or  both,  to  the  contractor, 
or  other  person  acting  by  authority  of  the  reputed  owner,  or  that  they 
have  agreed  to  do  so,  stating  in  general  terms  the  kind  of  labor  and  mate- 
rials, and  the  name  of  the  person  to  or  for  whom  the  same  was  done  or  fur- 
nished, or  both,  and  the  amount  in  value,  as  near  as  may  be,  of  that  already 
done  or  furnished,  or  both,  and  of  the  whole  agreed  to  be  done  or  furnished, 
or  both.  Such  notice  may  be  given  by  delivering  the  same  to  the  reputed 
owner  personally,  or  by  leaving  it  at  his  residence  or  place  of  business,  with 
some  person  in  charge,  or  by  delivering  it  to  his  architects,  or  by  leaving  it 
at  their  residence  or  place  of  business,  with  some  person  in  charge,  or  by 
posting  it  in  a  conspicuous  place  upon  the  mining  claim  or  improvement.  No 
such  notice  shall  be  invalid  by  reason  of  any  defect  of  form,  provided  it  is 
sufficient  to  inform  the  reputed  owner  of  the  substantial  matters  herein  pro- 
vided for,  or  to  put  him  upon  inquiry  as  to  such  matters.  Upon  such  notice 
being  given,  it  shall  be  the  duty  of  the  person  who  contracted  with  the  con- 
tractor to,  and  he  shall,  withhold  from  his  contractor,  or  from  any  other  person 
acting  under  such  reputed  owner,  and  to  whom  by  said  notice  the  said  labor 
or  materials,  or  both,  have  been  furnished,  or  agreed  to  be  furnished,  sufficient 
money  due,  or  that  may  become  due,  to  such  contractor  or  other  person,  to 
answer  such  claim,  and  any  lien  that  may  be  filed  therefor  for  record  under 
this  chapter,  including  counsel  fees  not  exceeding  one  hundred  dollars  in 
each  case,  besides  reasonable  costs  provided  for  in  this  chapter.  [Amenime^ 
approved  March  16y  1887;  Statutes  and  Amendments  2887 ^  IBB;  to  take  ^ect 
from  and  after  its  passage."] 

Notes  ov  Dboisions  Appuoablb  to  Sbotxoiis  1184-1186. 

1184.     Fremature  payment  of  con-  impose  on  the  owner  the  daty  df  retaining  m 

tract  price.  —  Under  the  mechanic's  lien  law  portion  of  the  oontraot  piioe  to  aatiify  any 

as  it  existed  prior  to  the  amendment  of  March  Ben  which   the  subcontractor  might   snbse- 

18,  1885,  when  a  contract  is  made  for  the  con-  qoently  file:  MeOantB  v.  ^tuA,  70  CSiL  125. 
stniction  of  a  building,  by  the  terms  of  which 

a  portion  of  the  contract  price  is  not  due  until  1185.  Bxtent  of  Hen.  — One  who  per^ 
alter  the  buildine  is  completed,  and  materials  forms  labor  in  any  pit,  shafts  or  gallery  of  a 
have  been  furnished  for  and  used  in  its  con-  mine  is  entitled  to  a  lien  upon  the  whole  min- 
struction,  and  thereafter,  and  with  notice  ingclaim:  Helm  v.  Chapman,  66  Cal.  291. 
thereof,  the  owner  pays  the  original  contrac-  Homestead  not  liaUe  for  ^11)8001100^ 
tor  in  full  before  the  building  is  completed,  he  lien.  — Prior  to  the  amendment  of  March  9, 
is  liable  to  the  material-man  to  the  extent  of  1887,  to  section  1241  of  the  Civil  Code,  land  on 
the  contract  price  thus  prematurely  paid,  and  which  a  homestead  has  becm  declared  after  ma- 
te that  extent  the  material-man  may  have  an  terials  have  been  furnished  for  the  construction 
enforceable  lien  against  the  premises:  WaUhv,  of  a  building  thereon,  but  before  a  claim  of 
McMenomy,  74  Cal.  356.  lien  therefor  has  been  filed,  is  not  subject  to 

Subcontractor  —  Lien  for  balance  due  execution  sale  in  satisfaction  of  such  lien: 

— liiability  of  owner.  —  Prior  to  the  amend-  Walsh  v.  MeMenomy,  74  Cal.  356b 
ments  of  March  18,  1885,  to  the  sections  of  the 

Code  of  Civil  Procedure  regulating  the  liens  1186.    Priority  of  mortgage  lien.  — 

of  mechanics,  a  notice,  by  a  subcontractor  to  The  lien  of  a  recorded  mortgage  or  deed  of 

the  owner  of  a  buildmg  which  is  bein^  con-  trust  takes  priority  over  a  subsequent  mechaa- 

structed,  that  a4>alance  is  due  him  on  his  sub-  ic's  lien  under  this  section:  Wiwama  ▼•  Bania 


.ooatract  from  the  original  contraotor,  does  not    Clara  M,  A,,  66  CaL  193. 
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1187.    Time  and  place  of  filing  claim. 

Sec.  1187.  Every  original  contractor,  within  sixty  days  after  the  oomple- 
tkm  of  his  contract,  and  every  person,  save  the  original  contractor,  claiming 
the  benefit  of  this  chapter,  most,  within  thirty  days  after  the  completion  of 
any  building,  improvement,  or  structure,  oft  after  the  completion  of  the  alter- 
ation, addition  to,  or  repair  thereof,  or  the  performance  of  any  labor  in  a 
mining  claim,  file  for  record  with  the  county  recorder  of  the  county  in  which 
such  property,  or  some  part  thereof,  is  situated,  a  claim  containing  a  state- 
ment of  his  demand,  after  deducting  all  just  credits  and  offsets,  with  the 
name  of  the  owner  or  reputed  owner,  if  known,  and  also  the  name  of  the  per- 
son by  whom  he  was  employed,  or  to  whom  he  furnished  the  materials,  with 
a  statement  of  the  terms,  time  given,  and  conditions  of  his  contract,  and  also 
a  description  of  the  property  to  be  charged  with  the  lien,  sufficient  for  iden- 
tification, which  claim  must  be  verified  by  the  oath  of  himself,  or  of  some 
other  person;  any  trivial  imperfection  in  the  said  work,  or  in  the  construction 
of  any  building,  improvement,  or  structure,  or  of  the  alteration,  addition  to, 
or  repair  thereof,  shall  not  be  deemed  such  a  lack  of  completion  as  to  prevent 
the  filing  of  any  lien;  and  in  case  of  contracts,  the  occupation  or  use  of  the 
boilding,  improvement,  or  structure  by  the  owner,  or  his  representative,  or 
the  acceptance  by  said  owner  or  his  agent  of  said  building,  improvement,  or 
structure,  shall  be  deemed  conclusive  evidence  of  completion;  and  cessation 
from  labor  for  thirty  days  upon  any  unfinished  contract  or  upon  any  unfin- 
ished building,  improvement,  or  structure,  or  the  alteration,  addition  to,  or 
repair  thereof,  shall  be  deemed  equivalent  to  a  completion  thereof  for  all  the 
purposes  of  this  chapter.  [Amendment  approved  March  16y  1887;  SUiJLuUb 
ond  Amendments  1887 ^  162;  to  take  effect  from  and  after  its  poMogcl 

Nona  ov  DsomoNs  Afpligablx  to  Ssonoirs  1187-1190. 

Xaterial-man, — Original  coxitractor. —  to  when  a  description  is  insufficient^  see  /Vn- 

One  who  furnishes  materials  directly  to  the  rose  v.   CaUan9,  il   Id.   396.     An   ayermaxt 

owner,   to  be  used  in  the  construction  of  a  in  a  claim  for  a  mechanic's  lien,  that  a  per- 

hnildini^  which  is  being  erected  by  him,  is  not  son  against  whom  the  lien  is  dauned  "is  tiie 

an  origmal  contiactor,  within  the  meaning  of  owner  and  the  reputed  owner  of  said  prem* 

this  section:  Sc/itoartev,  KnigfU,  74  Cal.  432.^  ises,"  is  a  sufficient  compliance  with  the  pro- 

Olaim.  —  Under  this  section,  a  claim  of  lien  visions  of  this  section:  Arata  v.  Tellurmm  &,  A 

for  labor  performed  on  a  mining  claim,  which  8,  Co.^  65  GaL  340.     And  it  is  not  necessary 

states  the  kind  and  number  of  days  of  labor,  that  the  verification  of  a  claim  f or  a  mechamc's 

#ieith  the  dates  between  which  it  was  per-  lien  should  state  that  the  same  is  true  of  the 

formfd,  the  price  agreed  to  be  paid  therefor  affiant's  "ownknowledx^."  Itissufficientif  it 

per  day,  and  the  aggregate  amount  due,  and  stated  that  it  ''is  true':  Id.    Where  the  liens 

that  "the  terms  ot  payment  for  said  labor  state  that  J.  R.  Kelly,  J.  G.  Reis,  and  A.  0. 

were  cash  as  soon  as  said  labor  was  performed,"  Gorbett  were  the  names  of  the  owners  who 

sufficiently  shows  the  terms,  time  given,  and  held  the  legal  title  to  the  premises,  and  that 

conditions  of  the  contract:   TrecUnnick  v.  Ited  G.  S.  Ashmead  was  in  possession,  and  was  the 

Cioud  ConsoUdated  Mining  Co.,  72  GaL  78.     A  name  of  the  reputed  owner  who  had  the  equi- 

daim  of  lien  for  materials  furnished  and  used  table  title,  the  name  of  the  owner  is  sufficient- 

in  the  construction  of  a  building,  or  for  labor  ly  stated:  Harmon  v.  Ashmead^  68  Id.  321. 
performed  thereon,  need  not  state  that  the       Time  of  filing — Completloii  of  baild- 

buldiag  has  been  completed:  Harmon  v.  Aeh*  ing:    See    Oiani   Powder  Co,  v.  San   Dk^ 

mead,  68  Id.  321.     A  description  in  the  claim  Flume  Co,,  decided  January  29, 1889.     A  claim 

as  "that  certain  mine,  commonly  called  the  of  lien  of  a  material-man,  who  is  not  an  origi- 

Bed  Cloud  Mine,  situate  in  the  Bodie  mining  nal  contractor,  must  be  filed  within  thirty 

dbtrict,  Bodie  township,  in  Mono  Gounty,"  is  dajrs  after  the  completion  of  the  building  for 

sufficient  to  identify  the  property  to  be  charged  which  the  materials  were  furmshed;  and  a 

with  the  lien,  when  it  appears  from  the  evi-  filins  of  the  lien  prior  to  the  completion  of  the 

dence  that  the  mine  was  well  known,  and  com-  building  is  premature:  Schwartz  v.  Knight,  74 

monly  spoken  of,  as  the  Red  Gloud  Mine,  and  Gal.  432.    But  a  claim,  if  filed  before  the  com- 

that  the  word  "mine "  meant  the  whole  dakn  pletion  of  tiie  boilding,  is  premature,  and  can* 

or  body  of  mining  ground:  Tredinnkk  v.  £ed  not  be  enforced:  Bouancev,  San  Luis  Hotel-Oo,, 

Chud  Ckmolidated  Mimng  Co.,  72  Id.  78.    As  74  Id.  273.    A  biddini^  which  is  erected  ia 
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part  only  should  be  held  to  be  completed,  la  ui  action  to  foredoee  a  lien  for  materials 
within  the  meaning  of  this  section,  when  it  ap-  famished  a  contractor  and  nsed  by  him  in  1^ 
pears  that  it  was  the  original  purpose  of  the  construction  of  a  building,  the  complaint  raut 
owner  so  to  erect  it  in  part  only,  or  when,  allege  and  the  findings  riiow  that  the  mate- 
having  proceeded  to  erect  it  in  part,  ho  aban-  rials  were  furnished  to  be  used  in  the  build' 
doned  his  design  of  finishing  it:  Schwartz  v.  ing;  and  a  finding  that  the  materials  were 
Knighif  74  Cal.  432.  In  an  action  to  foreclose  furnished  to  be  used  and  were  nsed  in  the 
the  lien  of  a  material-man  which  was  filed  be-  construction  and  erection  thereof  is  sufficient: 
fore  the  actual  completion  of  the  building,  the  Patent  Brick  Co,  v.  Moore,  75  Id.  205.  A  oob- 
court  found  that  on  a  date  prior  to  the  com-  plaint  is  insafficient  if  it  fails  to  allege  thai 
mencement  of  the  action  the  carpenter-work  anything  was  due  from  the  owner  to  the 
was  completed,  but  that  the  building  was  not  original  contractor  when  the  lien  was  filed, 
then  and  nad  not  since  been  completed,  and  that  notwithstanding  it  alleges  that  during  the 
neither  of  the  plaintiffs,  at  the  time  of  furnish-  construction  of  the  buildiuff,  the  owner  com- 
ing the  materials,  knew  that  it  was  not  the  in-  polled  the  contractor  'to  abandon  the  work, 
tention  of  the  owner  to  complete  the  building,  took  possession  of  the  buildins,  completed  it^ 
and  leave  it  in  an  unfinished  state.  It  was  used  the  materials  furnished  the  contractor  in 
held  that  the  findings  were  insufficient  to  show  its  completion,  and  withholds  from  the  con- 
that  the  original  purpose  of  the  owner  was  to  tractor  a  large  portion  of  the  contract  price: 
build  in  part  onl>[,  or  that  the  original  purpose  Turner  v.  8trengel,  70  Id.  28;  see  Wilmm  t. 
to  finish  the  building  had  been  abandoned:  Barnard,  67  Id.  422.  An  allegation  that  the 
Id.  defendant,  for  whom  the  plaintiff  performed 

Failure  to  file  lien-— Personal  liability  the  services  for  which  the  lien  was  filed,  has 

of  owner.  —  A  material-man,  who  has  fur-  paid  to  the  plaintiff  no  part  of  the  amoant  due 

nished  materials  to  the  contractor  to  be  used  therefor,  and  that  the  same  is  fiow  dne  and 

by  him  in  the  erection  of  a  building,  but  who  owin^  to  the  plaintiff  from  the  defendant,  is  a 

has  not  filed  any  lien  therefor,  is  not  entitled  sufficient  averment  of  non-payment,   in  the 

to  a  personal  judgment  against  the  owner  of  absence  of  a  demurrer:  Palmer  ▼.  Unoas  Mm- 

the  building  for  the  value  of  the  materials,  al-  ing  Co.,  Holm  v.  Uneaa  Mining  Co.,  70  Id.  614. 

though  the  contract  for  the  building  has  not  And  where  the  complaint  does  not  allege  that 

been  filed  as  required  by  section  1183:  Southern  any  money  was  due  the  contractor,  but  the 

Oalifitrma  Lumber  Co.  v.  Schmitt,  74  GaL  025.  answer  presents  that  issue,  and  the  court  finds 

thereon,  a  judgment  consistent  with  the  case 

1188.  Consolidated  mining  locations  as  presented  may  be  given,  as  prorided  by 
— Designation  of  amount  due. — This  sec-  section  580  of  the  Code  of  Civil  Procedare: 
tion,  providing  in  effect  that  when  a  claim  of  0*Donnell  v.  Kramer,  65  Id.  353.  A  denial 
lien  is  filed  against  two  or  more  mining  claims  that  the  plaintiff  has  complied  with  the  re- 
owned  by  the  same  person,  the  claimant,  in  quiremente  of  the  nrovisions  of  chapter  2,  title 
order  to  gain  priority  over  other  lienors,  must  4,  part  3,  of  the  Code  of  Civil  Procedure,  re- 
designate the  amount  due  to  him  on  each  min-  latms  to  mechanics'  and  laborers'  liens,  or 
ing  claim,  does  not  applv  to  a  case  where  the  that  he  is  entitled  to  any  lien  on  any  piopetiy 
proj^rty  on  which  the  labor  was  performed  of  the  defendant^  is  a  conclusion  of  law,  and 
origmally  consisted  of  several  mining  locations  raises  no  issue:  (htmow  ▼.  Happy  Valley  B.  O. 
which  had  been  consolidated,  and  were  owned  <^  H.  Co.,  68  Id.  202.  As  to  the  identity  of 
and  worked  as  one  mine  by  the  person  against  we  property,  see  Id. 

whom  the  lien  is  filed:  Trediwidck  y.  BeaChua  Assignment  of  claim.  — In  an  action  by 

Cons.  M.  Co.,  72  CaL  78.  an  assignee  to  foreclose  a  lien  for  materials 

furnished  for  and  used  in  the  constmction  of 

1190.  Juzy  triaL — An  action  to  fore-  a  building,  it  is  not  necessary  to  support  a 
dose  a  mechanic's  or  laborer's  lien  is  equitable,  judgment  for  the  plaintiff  that  the  complaint 
and  a  party  thereto  is  not  entitled  to  a  jury  should  specifically  allege,  or  that  the  findii^ 
trial  as  a  matter  of  right.  In  such  a  case,  the  should  show,  that  the  assignment  of  the  daim 
cranting  or  refusing  a  jury  trial  is  within  the  on  which  the  lien  is  based  was  in  writing.  An 
discretion  of  the  court:  Cumow  ▼.  Happy  Vol-  allegation  and  finding  that  the  claim  was  as- 
fey  B.  O.  A  H.  Co,,  68  CaL  202.  signed  to  the  plaintiff  is  sufficient:  Patad  B. 

Pleading:  See  Eaton  v.  Bocoa,  75  CaL  93.  Co.  v.  Moore,  75  Cal.  205. 

1191.    Lien  upon  lot  for  improving. 

Sec.  1191.  Any  person  who,  at  the  request  of  the  reputed  owner  of  way 
lot  in  any  incorporated  city  or  town,  grades,  fills  in,  or  otherwise  improves 
the  same,  or  the  street  or  sidewalk  in  front  of  or  adjoining  the  same,  or  con- 
structs any  areas,  or  vaults,  or  cellars,  or  rooms,  under  said  sidewalks,  or 
makes  any  improvements  in  connection  therewith,  has  a  lien  upon  said  lot 
for  his  work  done  and  materials  furnished.  [Amendment  approved  March  1$, 
1887;  Statutes  and  Am^ndm^nts  1887, 162;  to  take  effect  from  and  after  its  pas- 

sage. 

Notes  of  DsciBioNa  Apflioablb  to  Sbctionb  1192-1200. 

1192.  Notice. — This  section,  requiring  no-  interest  of,  aprior  mortgagee  under  a  reeordsd 
tioetobegiven,  doesnoti^ply to,  noraffect the    mortgage:  WimamM  v.  Mmmg  On.  66  CU.  19X 
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1194.  Priority  of  liens.  —An  acidon  by  the  court:  Id.;  ChivelU  v.  Spring  VaSey 
was  broa^ht  to  foreclose  certain  liens  respec-  Oold  Co.,  decided  January  25,  18o8.  A  stipn- 
tively  dauned  by  the  plaintiffs  for  materials  Ution  that  certain  desifpiated  persons  shonld 
fnmislied  to  and  used  Dy  the  defendant  Ash-  ascertain  "the  amoant  due"  to  the  plaintiffii, 
mead,  in  the  construction  of  a  certain  building  and  that  "judgment  shall  be  accordiinffly  en- 
owned  by  him.  The  complaint  alleged  that  tered,"  does  not  exclude  the  attornejrs  fee, 
the  other  defendants,  who  alone  answered,  which  the  court  is  to  fix:  Bapp  v .  Spring  Val- 
had  a  mortgage  on  the  building,  and  the  land  ley  OM  Co,,  74  Id.  632.  And  where  the  de* 
on  which  it  was  situated,  and  that  such  mort-  fendants  are  induced  by  the  acts  of  the 
gage  was  subordinate  and  subject  to  the  liens  plaintiff  to  believe  that  no  attorney's  fee  would 
of  the  plaintifi.  The  defendants  denied  this  oe  claimed  under  a  stipulation,  but  before  the 
latter  allM^ation,  but  introduced  no  evidence  trial,  the  defendants'  attorney  is  informed  by 
showing  the  priority  of  their  mortgage.  It  the  plaintiff's  attorney  that  he  construes  the 
was  held  that  the  biuden  of  showiiuy;  such  pri-  stipulation  differently,  and  the  defendants' 
ority  was  on  the  defendants,  and  that  the  attorney  does  not  a^ply  to  be  relieved  from  the 
court  was  justified  in  finding  that  their  lien  stipulaaon,  there  is  no  estoppel  upon  the 
was  subordinate  and  subject  to  those  of  the  pUuntiff  in  relation  to  the  matter:  Id.  But 
plaintifls:  Harmon  v.  Ashmead,  68  CaL  821.  where  a  plaintiff  fails  on  the  merits,  he  is  not 

entitled  to  attorney's  fees  on  an  appeal:  J/c- 

1196.    JoiAder  of  causes  of  action—  /ntyre  v.  Trautner,  decided  March  22,  1889. 
Separata  trials. — An  action  was  brouffht 

under  this  section  for  the  foreclosure  of  two  la-  1 189.    AppeaL  —  Where   defendants   in 

borers'  liens  separately  claimed  bv  the  plain-  an  action  to  foreclose  a  mechanic's  lien,  admit 

tiffk    At  the  calling  at  tiie  oase  for  trial,  the  in  their  answer  that  they  are  owners  of  the 

defendant  demanded,  and  the  court  refused,  a  property,  thev  will  be  re^^irded  as  owners  on 

separate  trial  of  tiie  respective  claims.    The  appeal,  though  the  facts  m  the  findings  show 

defendants  thereupon  withdrew  his  answer  as  that  their  interest  was  held  merely  for  security 

to  one  of  the  plaintiffa,  and  proceeded  with  the  of  money:  Oosa  v.  Betting,  TI  CaL  190. 
trial  as  to  the  other.    It  was  held   that  the 

srror,  if  any,  in  refusing  to  allow  separate  13O0.    Abandonment  of  Imilding  by 

trials  was  waived:    Cumow  v.  Happy  VaUeif  contractor. — Where  a  contractor   for   tftie 

Biue  Oraveiand  HydrauSc  Co.,  68  Cal.  262.  erection  of  a  buildinff  abandons  the  work  be- 

Attomeys'  foes. — A  reasonable  attorney's  fore  its  completion,  a&r  being  paid  in  full  by 
fee^  thonsfa  not  a  part  of  the  costs,  is  a  neces-  the  owner  for  the  work  already  done,  a  ma- 
aary  inciaent  to  a  judgment  for  nlaintiff  in  an  terial-man  is  not  entitled  to  a  lien  on  the 
action  to  foreclose  a  mechanic's  lien:  Happ  v.  building  for  materials  furnished  the  contractor 
Spring  Valley  Quid  Co.,  74  Gal.  632.  It  Ib  not  for  its  construction,  unless  the  owner  after- 
necessary  to  its  allowance  that  the  plaintiff  wards  completes  it  for  a  less  amount  than  the 
should  have  actnaUy  paid,  or  expressly  agreed  baUuioe  of  the  contract  price:  Wigifiin$  v. 
to  pa^r,  one  to  his  attorney;  an  implied  Wt/t-  Bridget  70  CsL  437. 
ment  is  su£Glcient.    The  amount  is  to  be  fixed 

1208.  This  Bection  was  repealed  by  an  act  approved  March  15^  1887; 
Statutes  1887, 152. 

KoTBS  OF  DacnszoNs  Afpuoabx.!  to  8i(nTON8  1209-1244. 

1900.  Abuaa  of  Jixdge  of  the  trial  oouri  the  supreme  court.  The  accusation  charged  in 
in  a  brief  filed  in  tiie  appeUato  court  will  be  efieot  that  the  defendant,  well  knowing  that 
treated  as  contempt  of  tne  latter  court:  Seare  the  judgmente  in  certain  cases  then  pend- 
V.  £'<ar6irci,  75  Gat  91.  So  also  where  a  peti-  in^;  before  the  court  had  been  afikmed,  in  con* 
tion  for  rehearing  stated  that,  "  how  or  why  siaeration  of  a  sum  of  money  to  be  paid  him, 
the  honorable  commissioner  should  have  so  undertook  and  agreed  with  one  of  the  respond- 
eSectoaHy  and  substantially  ignored  and  dis-  ents  tiierein  to  procure  the  court  to  render 
regarded  the  uncontradicted  testimony,  .  •  .  •  jud^^ente  in  the  respective  cases  in  their  fla- 
ws do  not  know.  .  .  •  •  It  seems  that  neither  vor.  The  accusation  further  charffed  that  the 
the  transcript  nor  our  briefs  could  have  fsJlen  defendant,  at  the  time  of  the  alleged  agree- 
under"  the  commissioner's  observation.  "There  ment»  assured  the  penKm  with  whom  he  made 
is  not  a  edniUla  of  evidence  to  the  contrary,  it»  and  induced  him  to  believe,  that  he  pos- 
aad  yet  the  honorable  oommissioner  assumes,"  sessed  such  influence  with  the  court  and  the 
ete.;  and  "in  very  emphatic  lan^age  says, "etc.  members  thereof  that  he  could  procure  the 
"A  more  disincenuous  and  misleading  state-  judgments  to  be  so  rendered.  It  was  held  that 
ment  of  the  evidence  could  not  well  be  made."  the  conduct  charged  in  the  accusation  con- 
"  It  is  substantially  ....  untrue  and  unwar-  stituted  a  contempt  of  courts  but  that  tiie  guilt 
ranted."  "The  decision  ....  seems  to  us  of  the  defendant  was  not  established  by  the 
to  be  travesty  of  tiie  evidence ";  it  was  held  evidence:  MaUer  qfBuddey^  69  CaL  1. 
that  the  counsel  draughting^  the  petition  was  Disobeying  or  obatnxctiiigr  order  of 
guilty  of  oontempt  committed  in  the  face  of  court.  —  Order  for  counsel  fees:  QeoShsparte 
the  courts  notwithstanding  a  disavowal  of  dis-  Bobineon,  71  CaL  608.  One  who  continues  to 
respectful  intention:  McUorrnkk  v.  Sheridan,  exercise  the  functions  of  a  public  office  after 
77  OaL  263.  being  adjud^  a  usurper  thereof  ia  guilty  of 

Agreemant  to  inflaaiioe   decision  of  contempt  of  court:  £hB  parte  Henehaw,  73  Id. 

court.  — A  proceeding  was  brought  to  pun-  486.    One  who  obstructo  and  takes  from  a  po- 

ish  the  defendant  for  an  alleged  contempt  of  lice-officer,  by  means  of  legal^prooes^  certain 
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personal  property  taken  by  Buch  officer  under  1211.    Suffldancy  of    aflAdavit.  —  Aa 

a  search-warrant  issued  by  a  judge  of  the  su-  affidavit  in  contempt  prooeedinga  for  thevicb- 

perior  court,  is  guilty  of  a  contempt  of  courts  tion  of  an  injunction  restraining  a  corporatioi^ 

and  in  a  proper  proceeding  therefor  may  be  its  officers,  agents,  superintendents,  manago^ 

fined  and  imprisoned:  In  the  Matter  i^LowenthcU,  servants,  and  employees,  from  the  commiasinn 

74  Osd.  109.    The  superior  court  in  which  an  of  certain  acts,  did  not  state  that  the  persou 

action  is  pending  has  no  power  under  sections  complained  of  were  officers  or  servants  of  tiift 

1986  and  1991  of  the  Code  of  Civil  Procedure  corpnoration;  but  it  did  state  that  they  knew  d 

to  punish  a  person  for  contempt  because  he  has  the  issuance,  service,  and  effect  of  the  injuno- 

refnsed  to  obey  a  subpcena  issued  by  a  notary  tion,    and   violated   it  in   contempt  of  the 

public,  before  whom  his  deposition  was  to  have  authority  of  the  court.    It  was  held,  on  an  ap- 

he&a.  taJken:  Lezindcy  v.  Superior  Courts  72  Id.  plication  for  a  writ  prohibiting  the  respondeat 

510.     And  an  employee  of  a  telegraph  com-  from  proceeding  in  the  matter,  that  theaffi- 

Eany,  having  charge  of  messages  transmitted  davit  was  sufficient:  Hedges  v.  Superior  Cmatf 

V  it,  is  not  guilty  of  contempt  for  refusing  to  67  CaL  405.      And  the   affidavit   need  not 

ooey  a  subpcena  duces  tecum  commanding  him  set  forth  the  pendency  of  the  proceedings  ia 

to  search  tor  and  produce  all  messages  from  which  an  injunction  was  issued,  or  the  po- 

and  to  a  large  number   of   persons  therein  visions  of  the  order;  but  it  is  sufficient  if  it 

named,  between  specified  dates.   The  sub^KBiia  alleges  the  acts  done  in  violation  of  it:  Ex.  fcaie 

must  identify  the  particular  messages  required:  Ah  Men,  77  Id.  198;  Exparte  Pong  Yea^  Fon,  Oo- 

JE^a;  WLrte  Jaynee,  70  Id.  638.     A  corporation  tober  27, 1888.    A  failure  to  produce  a  required 

can  DO  punished  for  contempt  in  disobeying  an  person  in  obedience  to  a  writ  is  a  contempt 

injunction:  Oolden  Oate  C,  B.  AT.  Co,  v.  Su-  committed  in  the  face  of  the  court,  and  noim- 

perior  Court,  65  Id.  187;  and  each  act  violative  davit  of  the  facts  constituting  the  contempt  it 

of  an  injunction  is  a  separate  contempt:  Id.  necessary  to  give  the  court  knowledge  thereof 

Rofosal   of  witness   to   testify  or  be  and  jurisdiction  to  punish  it:  &  parte  i^fersa^ 

sworn.  — The  refusal  of  a  person  ciuled  as  a  77  CaL  156. 
witness  to  complv  with  an  order  of  the  court 

directing  him  to  De  sworn  in  a  case  on  trial  is  1213.  Jurisdiction  of  court  to  ad- 
a  contempt  of  courts  and  is  not  excused  by  the  judge  contempt  committed  oat  of  its 
assertion  of  the  witness  as  a  reason  for  his  re-  presence  does  not  depend  upon  the  form  of 
f  usal  that  his  testimony  would  have  a  tendency  tiie  affidavit  which  sets  the  proceeding  in  mo- 
to  subject  him  to  punishment  for  a  felony,  tion.  When  the  order  to  show  cause  is  served, 
His  privilege  cannot  be  urged  by  the  witness  the  defendant  can  appear  and  answer  any 
until  a  question  is  put  to  him  after  being  sworn,  contempt  alleged  against  him.  The  ccmmit- 
theanswer  to  which  would  have  that  tendency,  ment  is  not  haaed  upon  the  affidavits,  but 
Whether  the  answer  would  or  misht  be  of  such  upon  evidence  introduced  on  the  return  day  of 
a  tendency  is  to  be  determined  by  the  court,  the  order  to  show  cause;  and  a  finding  that  a 
and  it  cannot  be  called  upon  to  oo  so  in  ad-  contempt  was  committed  will  not  be  reviewed 
vance  of  the  question  being  put:  Ez  paarte  Stice^  on  certioraru*  Oolden  Gate  C.  H.  M.  Co.  v.  ^s- 
70  Cal.  51.  %ut  the  refusal  of  a  witness  to  pervyr  Courts  65  Cal.  187. 
answer  a  question  not  pertinent  to  the  issues  Service  of  order  to  show  canse,  — ^Wbea 
on  trial  is  not  a  contempt;  and  an  order  adjndg-  the  officers  of  a  corporation  charged  with  con- 
ing him  guilty  of  a  contempt  which  fails  to  tempt  in  disobeying  a  legal  order  willfully  con- 
show  the  pertinency  of  the  question  is  invalid:  ceal  themselves  to  avoid  service  of  an  oiuer  to 
Ex  parte  Ze^handekiaTf  71  id.  238.  The  peti-  show  cause  why  it  should  not  be  adjudged 
tioner  was  called  as  a  witness  on  the  trial  of  a  guilty  of  a  contempt,  the  court  may  order  last 
criminal  prosecution,  and  refused  to  be  sworn,  service  be  made  upon  its  attorney  in  the  ac- 
For  this  he  was  adjudged  guilty  of  contempt  of  tion:  CMden  CkUe  C.  If.  M.  Co.  v.  Stqferior 
court,  and  punished  by  imprisonment  for  one  Court,  65  Cal.  187;  Eureka  L.  A  F.  C  C.  Com. 
day.  Upon  the  expiration  of  such  imj^rison-  v.  Superior  Court,  66  Id.  311.  The  serrioe 
ment,  he  was  again  called  as  a  witness  in  the  upon  an  attorney  who  had  not  been  formally 
same  case,  and  again  refused  to  be  sworn.  The  substituted  for  the  attorneys  of  record,  bat 
court  thereupon  adjudged  him  guilty  of  con-  who  had  repeatedly  appeared  as  one  of  the  at- 
tempt, and  sentenced  him  to  pay  a  fine,  or  in  tomeys  of  the  corporation,  is  sufficient:  OMm 
de&ult  thereof,  to  be  imprisoned.  It  was  held  OtUe  C.  H.  M.  Co.  v.  Superior  Courts  66  Id.  187. 
that  each  refusal  to  be  sworn  was  a  separate 

contempt,  for  which  the  court  had  jurisdiction  1217.    Guilt  must  be  established  by 

to  impose  separate  punishments:  Ex  parte  Stice,  dear  and  satisfiBtctory  evidence.  —  A  pro- 

70  Id.  51.  ceeding  to  punish  for  an  alleged  contempt  not 

committed  in  the  presence  of  the    court  is 

1210.    Be-entrv  on  land  after  dispos-  criminal  or  quoH  criminal  in  its  nature,  and 

session.  —  Under  this  section,  a  defendant  in  before  a  conviction  can  be  had  therein  tbegizilt 

an^  action  to  recover  the  possession  of  land  is  of  the  accused  must  be  established  by  Sear 

ffuilty  of  contempt  if  he  re-enters  thereon  after  and  satisfactory  evidence.     A  mere  preponder- 

being  dispossessed  under  the  judgment  ren-  ance  of  evidence  is  not  enough:  In  re  nudbg, 

dered  therein,   notwithstanding  the  re-entry  69  Cal.  1. 

was  made  more  than  five  years  after  the  date  Satis&ction  of  judgment.  —  In  a  pro- 
of the  judgment:  Temple  v.  Superior  Court  qf  ceeding  for  contempt  against  a  judgmont 
Lo8  Angelu  County,  70  Cal.  211.  A  writ  of  debtor  for  failing  to  comply  with  the  judgoient^ 
mandate  lies  to  compel  the  superior  court  to  a  satisfaction  by  the  plaintiff  and  an  assignoa 
hear  and  determine  a  proceeding  for  such  a  con-  of  the  judgment  on  file  and  of  record  is  a  snffi- 
tempt,  where  it  refused  to  hear  and  has  dismissed  cient  answer  to  the  charge  of  contempt  made 
the  proceeding  for  want  of  jurisdition:  Id.  by  one  not  a  party  to  the  suit^  but  who  cUins 
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under  another  assignment  of  tbejndgment,  the  steps  can  be  taken  in  the  courts  for  the  con- 
alleged  priority  of  which  is  disputed:  Ex  forte  demnation  of  private  property  for  road  pur- 
TUUl,  67  Cal.  261.  poses,  the  board  of  supervisors  must  deter- 
mine the  necessity  of  the  use, 'its  public  char- 

1218.    Civil  contempt.  — In  a  case  of  acter,  the  route  and  termini  of  the  road,  and 

civil  contempt,  —  as  when  a  defendant  in  a  the  land  necessarv  therefor,  and  the  apparent 

civil  action  is  ordered  by  the  court  to  pay  ownership  thereof:  Tehama  County  v.  bryan, 

money  generally  to  the  plaintiff,  and  is  com-  68  Cal.  57. 

mitted   until  he  shall   have   paid   it»  —  the  Neoessary  luie:  See  California  Central  H'y 

prisoner  is  in  custody  as  under  an  execution:  Co,  v.  Hooper,  76  Cal.  404. 
MaUer  of  Wilson,  75  CaL  580. 

Judgment  for  contempt  —  Sufficiency  1242.    Bailroad — Bight  of  way. — In 

of:  See  Ex  parte  Henshaw,  73  Cal.  486.  a  proceeding  to  condemn  laud,  a  railroad  cor- 

E oration,  under  section  465  of  the  Civil  Code, 
as  power  to  acquire  a  right  of  way  in  accord- 
supreme  court  from  a  judgment  of  an  inferior  ance  with  the  most  advantageous  route  for  its 
court  imposing  a  fine  for  a  contempt,  although  road;  and  the  taking  for  such  purpose  is  not 
the  amount  of  the  fine  exceeds  the  sum  of  three  rendered  uunecessaiy  by  the  fact  that  it  had 
hundred  dollars:  Tyler  v.  Connolly,  65  CaL  28.  previously  purchased  a  less  advantageous  richt 
Where,  however,  in  proceedings  supplement-  of  way  over  the  land  of  the  defendant:  £kl 
ary  to  execution,  the  defendant  pleads  a  dis-  Biver  and  Eureka  JR.  R.  Co,  v.  Field,  67  Cal. 
diargo  in  insolvency  and  refuses  to  answer  429.  The  question  whether  the  manner  of 
questions  and  is  committed  for  contempt,  his  crossing  is  compatable  with  the  greatest  publio 
remedy  is  by  appeal,  and  not  habeas  corpus:  benefit  and  least  private  injury,  is  one  of  fact 
Bhiparte  McDonald,  March  26,  1888.  to  determined  with  reference  to  the  circum- 

Kandamus  to  compel  hearing  or  com-  stances  of  the  case:  CaX,  B,  B.  R,  Co.  v.  8,  P, 

pel  punishment.  — A  person  confined  in  jail  R,  R,  Co,,  67  Id.  59. 
for  contempt  in  refusing  to  obey  an  order  of 

court  directing  him  to  pay  alimony  will  not  be  1248.    Beport  of  viewers  —  Jurisdic- 

awardedawritofmanoiate  to  compel  the  judge  tion   of  supervisors:  See  Tehama  Co.  v. 

of  the  superior  court  to  entertain  an  application  Bryan,  68  Cal.  57. 

for  his  discharge,  when  the  answer  to  the  peti-  Proceeding,    when    commenced.  —  A 

tion  for  the  writ,  being  taken  as  true,  shows  proceeding  for  the  condemnation  of  land  is 

that  the  judge  did  entertain  the  application,  not  commenced,  within  the  meaning  of  this 

tnlt  refused  we  discharge,  because  in  his  judg-  section,  until  the  issuance  of  summons:  Pacific 

ment  the  petitioner  was  not  entitled  thereto:  Coast  Ky  Co,  v.  Porter,  74  Cal.  261. 

In  re  Wilson,  75  Cal.  580.    And  where  a  pro-  Place  of  triaL — In  an  action  against  a 

oeeding  for  an  alleged  contempt  in  violating  corporation  to  condemn  lands,  the  place  of 

an  injunction  is  dismissed  by  the   superior  trial  is  the  county  where  the  lands  sought  to 

court,  on  the  ground  that  the  party  proceeded  be  condemned  are  situated:  California  Southern 

i^B^ainst  is  not  guilty,  a  writ  of  mandate  will  not  R,  R,  Co,  v.  Southern  Pacific  R,  R.  Co,,  65  Cal. 

he  to  review  the  order  of  dismissal,  and  to  394;  65  Id.  409. 
command  the  court  to  punish  the  party  for 

the  alleged  contempt:   Heilbron  v.   Superior  1244.    Joinder  of  proceedings.  —  Un- 

Court,  72  Id.  96.  der  this  section,  a  proceeding  bv  a  railroad 

Judgment:  See  Ex  parte  8temes,T7  Cal,  156;  corporation  to  acquire  a  right  of  way  across 

Bx  parte  Ah  Men,  77  Id.  198;  Ex  parte  Fong  the  right  of  wa^  of  another  railroad  company. 

Ten  Ton,  October  27,  1888.    A  judgment- and  and  a  proceeding  to  acquire  a  right  of  way 

order  of  commitment  for  a  contempt  committed  over  lands  which  the  defendant  owns  in  fee, 

in  the  presence  of  the  court,  not  entered  until  may  be  united:  Cal^omia  Sout/iem  R.  R,  Co. 

fifty  days  thereafter,  and  without  notice  or  any  v.  Southern  Pacific  R,  R.  Co.,  67  Cal.  59. 

wevious  action  in  the  matter,  is  void: /»  re  Pleading. — As  to  description  of  the  land, 

Foote,  76  CaL  543.  see  CaJ^omia  Central  Ry  Co.  v.  Hooper,  76 

Ced.  404.      The   complaint  need   not  aUege 

1288.  Water  comjMUiy.  —  A  corpora-  the  value  of  the  property  sought  to  be  con- 
tion,  organized  and  ezistinff  under  the  laws  of  demned:  California  SouAern  R,^  R.  Co.  v. 
the  state  for  the  purpose  of  supplying  the  in-  Southern  Pac^  R.  R,  Co.,  67  Id.  59.  Where 
habitants  of  an  mcor^orated  city  with  pure  the  complaint  alleged  that  the  defendant  was 
fresh  water,  may  exercise  the  right  of  eminent  a  corporation  organized  under  the  laws  of  the 
domain  for  the  acquisition  of  land  needed  as  a  state  for  a  purpose  similar  to  that  of  the  plain- 
reservoir  in  connection  with  the  purposes  of  its  ti£f,  and  that  it  was  the  owner  of  the  land 
incorporation:  Lake  Pleasanton  Water  Co.  v.  sought  to  be  condemned,  it  was  held  that. 
Contra  Costa  Water  Co.,  67  Cal.  659.  inasmuch  as  the  complaint  contained  no  aver- 

Private  use  will  not  authorize.  — This  ment  that  the   land  in  question   had   been 

section  does  not  authorize  the  condemnation  appropriated  to  a  public  use,  it  was  sufficient 

of  a  right  of  way  through  a  mining  claim  for  on  demurrer  without  alleging  that  the  land 

the  private  use  of  another  mine-owner  in  work-  was  required  for  a  more  necessary  public  use: 

voLg  his  claim:  Amador  Q.  M,  Co,  ▼.  Dewitt,  78  Lake  Pleasanton  W,  Co,  v.  Contra  Costa  W.  Co., 

CaL  482.  67  Id.  659.     And  a  complaint  which,   after 

Ward's  realty:  See  Hodgdon  v.  Southern  stating  the  general  route  of  tho  proposed  road, 

Paeyic  R.  R.  Co.,  75  Cal.  642.  alleges  that  the  termini  were  to  be  National 

City  and  "  a  connection  with  the  Atlantic  and 

ld41.    Questions  to  be  determined  by  Pacific   Railroad   Company  at   or   near  the 

supervisors.  —  Under  this  section,  before  any  thirty-fourth  parallel  of  north  latitude,  in  the 
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state  of  Calif onxia,"  allefl^es  the  termini  with  of  the  public  aa  a  hi^  iwsy.  l%e  complaint 
sQjfllcient  certainty:  CaJ^onda  SmUhem  22.  R,  averrea  in  effect  that  t  le  petition  for  the  road 
Co.  r.  Souihem  Pacific  R.  R.  Co.,  67  CaL  69.  A  was  siffned  by  more  than  ten  freeholders  of 
petition  by  the  city  of  Los  Angeles  for  the  Bntte  Mountain  road  district,  and  that  each 
condemnation  of  certain  land  for  a  street  re-  of  them  was  a  tax-payer  upon  taxable  prop- 
cited  that  the  ciiy  council  "  duly  nassed  and  erty  within  the  road  district.  The  petition 
adopted  an  ordixiance  in  writii^y;  directing  was  set  out  in  the  complaint,  and  was  signed 
tiie  proceeding,  and  "that  it  is  now  necessary  by  seventeen  persons  describing  themselves  as 
to  condemn  said  land  for  public  use,  agreeably  freeholders  of  the  road  district,  and  taxable 
to  the  provisions  of  said  ordinance."    It  was  therein  for  road  purposes.     It  was  held  that 


held  that  this  was  a  sufficient  allcffation  of  the    the  complaint  sufficientiy  averred   that  the 

'  ingthe  land  for  pubb* 
qfLoa  Angelea  v.  Waldroth  65  Id.  283.    An -ad-    therein  for   road   purposes:    Tekaana  Co,  ▼. 


necessity  of  takingthe  land  for  public  use:  CUjf    persons  petitioning  for  the  road  were  taxable 
qfLoa  Angeles  v.  naldroth  65  Id.  283.    An-ao-    therein  for   road 
tion  was  brought  to  condemn  land  for  the  use    Bryan,  68  Id.  67. 

1248.   Court  or  jury  to  oMess  damages. 

Sec.  1248.  The  court,  jury,  or  referee  must  hear  such  legal  testimony 
as  may  be  ofifered  by  any  of  the  parties  to  the  proceedings,  and  thereupon 
must  ascertain  and  assess,  — 

1.  The  value  of  the  property  sought  to  be  condemned,  and  all  improve- 
ments thereon  pertaining  to  the  realty,  and  of  each  and  every  separate  estate 
or  interest  therein;  if  it  consists  of  dififerent  parcels,  the  value  of  each  parcel 
and  each  estate  or  interest  therein  shall  be  separately  assessed. 

2.  If  the  property  sought  to  be  condemned  constitutes  only  a  part  of  a 
larger  parcel,  the  damages  which  will  accrue  to  the  portion  not  sought  to  be 
condemned,  by  reason  of  its  severance  from  the  portion  sought  to  be  con- 
demned, and  the  construction  of  the  improvement  in  the  manner  proposed 
by  the  plaintiff. 

3.  Separately,  how  much  the  portion  not  sought  to  be  condemned,  and  each 
estate  or  interest  therein,  will  be  benefited,  if  at  all,  by  the  construction  of 
the  improvement  proposed  by  the  plaintiff;  and  if  the  benefit  shall  be  equal 
to  the  damages  assessed  under  subdivision  two,  the  owner  of  the  parcel  shall 
be  allowed  no  compensation  except  the  value  of  the  portion  taken;  but  if  the 
benefit  shall  be  less  than  the  damages  so  assessed,  the  former  shall  be  de- 
ducted from  the  latter,  and  the  remainder  shall  be  the  only  damages  allowed 
in  addition  to  the  value. 

4.  If  the  property  sought  to  be  condemned  be  water,  or  the  use  of  water,  be- 
longing to  riparian  owners,  or  appurtenant  to  any  lands,  how  much  the  lands 
of  the  riparian  owner,  or  the  lands  to  which  the  property  sought  to  be  con- 
demned is  appurtenant,  will  be  benefited,  if  at  all,  by  a  diversion  of  water 
from  its  natural  course,  by  the  construction  and  maintenance  by  the  person 
or  corporation  in  whose  favor  the  right  of  eminent  domain  is  exercised,  of 
works  for  the  distribution  and  convenient  delivery  of  water  upon  said  lands; 
and  such  benefit,  if  any,  shall  be  deducted  from  any  damages  awarded  the 
owner  of  such  property. 

5.  If  the  property  sought  to  be  condemned  be  for  a  railroad,  the  cost  of 
good  and  sufficient  fences  along  the  line  of  such  railroad,  and  the  cost  of  cat- 
tle-guards where  fences  may  cross  the  line  of  such  railroad. 

6.  As  far  as  practicable,  compensation  must  be  assessed  for  eacli  source  of 
damages  separately.  [Amendment  approved  March  19^  1889;  Statutes  and 
Amendments  1889 ^  S4S;  to  take  effect  from  and  after  its  passa^e,'\ 

KoTBS  OT  Bbcisions  Appligabls  to  Sbctions  1248-1338. 

AvideOLoe  of  dedication.  —  In  an  action  evidence  tending  to  show  a  former  dedication 
to  condemn  a  parcel  of  land  for  a  public  street,    by  the  owner,  for  the  pnrpoee  of  estabii^iing 
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the  asKrant  of  damage  or  compensation,  is  not  railroad,  wHere  no  evidence  is  siven  of  an  in- 
admissible. The  question  of  dedication  is  not  crease  in  the  value  of  the  land  l)etween  the 
involved  in  snch  an  action  for  any  purpose:  commencement  of  the  action  and  the  trial,  an 
CUy  of  San  Josi  v.  Feed,  65  Cal.  241.  instruction  that  in  assessing  the  damages  the 

Baxnages  where  land  condemned  for  jury  should  consider  the  market  value  of  the 

reaer^oir  nte:  See  San  Diego  L.  <t  T.  Co,  v.  land  on  the  day  after  the  action  was  commenced 

Neaie,  decided  December  31,  1888.  is  not  erroneous:  Areata  and  Mad  River  H,  R* 

Improvements.  —  This  section  does  not  Co,  v.  Murphy,  71  Id.  122. 
require  the  improvements  to  be  assessed  sep- 
arately from  the  land:  Tehama  Co.  v.  Bryan,  1261.    Compensation  necessary:  Por- 
ts CaL  57.   The  ybIub  of  improvements  erected  ter  v.  Pacific  Coarse  JVy  Co,,  June  9,  1888. 
by  the  plaintiff  on  the  laud  sought  to  be  con-  Apppropriation   of  money   for    land 
demned,  with  the  consent  of  the  defendant,  taken   for  road,  when   sufficient :    See 
must  not  be  considered  in  determining  the  com-  Tehama  Co,  v.  Bryan,  68  Cal.  57. 
pensation  to  be  awarded  for  the.  land:  Califor-  Bond.  — Where  the  plaintiff  was  adjudged 
nia  SoMem  R,  R,  Co.  v.  Southern  Pacific  R  to  pav  |1 1,954  as  the  cost  of  fences  and  cattle- 
R  Co,,  67  Id.  50.  gnards,  a  bond  signed  by  four  sureties  in  the 

Ck)st  of  fences.  —  In  the  absence  of  dr-  sum  of  six  thousand  doll^  each  is  insufficient: 

cumstances  making  the  cost  of  fences  an  ele-  Cal.  8.  R.  R,  Co.  v.  8.  P,  R.  R.  Co,,  ^  Cal.  293. 

ment  of  damage,  the  provisions  of  the  statute  The  court  in  allowing  an  amended  bond  to  be 

impoeing[  on  a  railroad  company  the  duty  of  filed  after  the  expiration  of  thirty  days  from  the 

fencing  its  road,  or  to  pay  for  fencing,  do  not  rendition  of  the  judgment  exceeds  its  power» 

affect  the  question  as  to  the  comp^isation  to  and  the  bond  is  ineroctual:  Id.    A  demand  on 

be  'jptdd  for  taking  the  land  or  miposing  an  the  principal  when  not  necessary  before  action 

easement  upon  it:  CoMforma  Southern  R,  R,  against  sureties:  See  C<^m  v.  Brooke,  March 

Co,  V.  Southern  Pacific  R.  R.  Co,,  67  Cal.  59.  21,  1889. 

Benefit  resulting  to  owner. — Under  sec- 
tion 14  of  article  1  of  the  constitution,  in  a  1268.      See   San  Diego  L.  dt  T.   Co,  v. 
proceeding  by  a  railroad  corporation  to  con-  Neale,  December  31,  1888. 
demn  a  strip  of  land  for  a  right  of  way  for  its  ^ 

road,   the  compensation  to  be  awarded  the  '      1254.    Bight  of  possession:  See  In  re 

owner  must  be  ascertained  irrespective  of  any  Bryan,  65  Cal.  375;  San  Diego  L,  A  T,  Co,  v. 

benefit  that  would  accrue  to  the  remainder  of  NeaU,  December  31,   1888;  NeaJe  v.  Superior 

his  land  from  the  building  of  the  road:  Pacific  Court,  77  Cal.  28. 
Coast  R^y  Co.  v.  Porter,  74  Cal.  261. 

C^ompensation,  when  made:    See  Weyl  1256.    See  Roach  v.  Riverside  Water  Co., 

V.  Sonoma  V,  R  R.  Co.,  69  Cal.  202.     A  court,  74  Cal.  265. 
in  which  an  action  for  condemnation  of  lands 

has  been  brought,  has  jurisdiction,  on  motion,  1257.    Appeal.  — No  appeal  can  be  taken 

to  prevent  the  plaintiff  from  taking  possession  &om  an  order  refusing  to  set  aside  a  final  order 

of  the  land  until  an   order  of  the  court  is  for  the  condemnation  of  lands.     The  appeal 

made  authorizing  it.     If  possession  be  taken  should  be  taken  from  the  orimnal  decision: 

before  such  order,  it  may  be  restored,  on  mo-  Cal.  S,  R,  R.  Cq,  v.  S,^  P.  R,7L  Co,,  65  Cal. 

tion,  to  the  court  in  which  the  action  is  pend-  295.    In  such  proceedings  the  jud^^ment  on 

inff:  In  re  Bryan,  65  Id.  375.  the  assessment  of  damages,  and  adjudicating 

verdict  and  judgno^ent.  —  So  far  as  the  that  the  use  is  public,  the  taking  necewajry, 
value  of  the  property  to  be  taken  is  concerned,  etc.,  is  the  final  judgment;  the  final  order  of 
the  verdict  of  the  jury  is  conclusive,  although  condemnation  is  a  special  order  made  alter 
perhaps  a  new  trial  mav  be  allowed  b^r  the  final  judgment,  and  an  appeal  therefrom  must 
court.  All  other  issues  of  fact  may  be  submitted  be  taken  within  sixty  days  after  its  entry: 
tothe  jury:  Cal  S.  B.  R.  Co.  v.  S.  P,  R.  R,  Co.,  Cal  S,  R.  R,  Co.  v.  S,  P.  R,  R,  Co,,  67  Id  59. 
67  Cal.  59.  When  in  such  a  proceeding  the  com- 
plaint is  filed  and  the  summons  issued  on  the  1269.  Examination  of  books  of  cor- 
same  day,  a  verdict  finding  the  value  of  the  poration.  —  Section  474  of  the  Political  Code 
land  taken  and  the  amount  of  the  damage  to  provides  for  a  proceeding  ii^  court  for  the  dis- 
the  remaining  land  of  the  defendant  must  be  covery  of  property  which  has  escheated,  or 
construed  with  reference  to  the  issues  made  by  should  escheat,  to  itie  state,  by  an  examination 
the  pleadines,  a#d  held  to  be  a  finding  as  to  as  witnesses  of  persons  charged  to  have  such 
the  value  oi  the  land  and  the  damages  at  the  property  in  their  possession  or  under  their  con- 
date  of  the  issuance  of  the  summons:  Padfic  trol,  and  authorizes  the  court  to  require  them 
Coast  Ry  Co,  v.  Porter,  74  Id..  261.  The  judg-  to  render  accounts,  and  to  submit  tneir  books 
ment  need  not  be  signed  by  the  judge.  The  and  papers  for  inspection,  under  the  supervis- 
presumption  is,  that  the  judgment  as  entered  ion  of  the  court.  The  section  does  not  em- 
by  the  clerk  was  authorized:  Cal,  S,  R,  R,  Co,  power  the  attorney-general  to  examine  the 
V.  S,  P,  R  R.  Co,,  67  Id  59.  books  of  corporations  at  his  own  option,  and 

independent  of  any  judicial  action,  for  the 

1249.    Value   of  land,  when   deter-  purpose  of  discovering  such  property:  People 

mined:  See  Padfie  Coast  Ry  Co,  v.  Porter,  74  v.  Htberma  Savings  and  Loan  Society ^  72  C&l. 

CaL  261.    The  value  of  the  land  sought  to  be  21;  People  v.  German  S.  c6  L,  Sod/eiy,  72  Id  28. 

condemned  should  be  determined  as  of  the  date  Prior  to  the  commencement  of  such  a  prooeed- 

on  which  the  summons  in  the  case  issued.   This  ing,  the  attorney-general  need  not  demand  that 

section  in  so  providing  is  not  unconstitutional:  the  books  and  papers  of  the  cOTporation  be  sub- 

Tehaima  Co,  v.  Bryan,  68  Id.  57.    And  in  an  mitted  to  him:    People  v.  JBLwemia  S,  A  L, 

action  to  condemn  land  as  a  right  of  way  for  a  Society,  72  Id  21. 
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Proceedingr  whan  ahonld  be  brought,  is  not  a  decision  "against  law,**  within  the 

— A  proceeding  brought  by  the  attomey-gen-  meaning  of  section  656  of  the  Code  of  CM. 

eral  to  vest  title  in  the  state  as  to  property  al*  Procedure,  for  which  a  new  trial  may  be  had: 

leged  to  have  escheated   to    it   under   sec-  Estate  of  Doyle,  IS  Cal.  504^. 

tion  672  of  the  Civil  Code,  is  premature,  if  Sufficiency  of  issues  framed — Faihire 

commenced  within  five  years  after  the  d^th  of  contestant  to  ol](ject  to.  —  A  petition  for 

of  the  ancestor:  State  y,  SmUh,  70  CaL  153;  theprobateof  the  will  of  a  decedent  was  filed  by 

People  V.  Boach,  76  Id.  294.  the  executor  named  therein,  to  which  written 

grounds  of  objection  were  served  and  filed.    The 

ld7d.    Personal  appearance  of  alien,  contest  was  tried  on  the  mutual  assumption  by 

— In  order  to  obtain  the  property,  it  is  not  all  the  parties  that  a  direct  issue  was  framed 

necessary  that  the  alien  should  appear  in  per-  by  the  contradictory  averments  of  the  petinon 

son  and  claim  it;  he  may  act  through  an  at-  and  opposition.    It  was  held  that  an  oBjectian 

tomey:  Lyane  v.  States  67  Cal.  380.  that  the  denial  was  insufficient  could  not  be 

raised  for  the  first  time  upon  appeal,  and  that 

ld88.    Entry  of  submission  by  clerk,  the  contestant  was  estopped  from  claiming  that 

— A  submission  to  arbitration  under  this  sec-  no  issue  was  raised  between  him  and  the  pro- 

tion  is  invalid  if  no  note  of  the  submission  is  ponent  in  the  manner  provided  by  this  aec- 

entered  by  Ihe  clerk  in  his  resistor  of  actions:  tion:  Estate  qfDoyU,  73  CaL  564. 

Kealeman  v.  Treadway,  65  Cal.  505.  Ol^ections  limited  to  written  grounds 

Submission  of  pmding  action  to  arbi-  of  opposition.  — On  a  contest  to  the  probate 

tration,  which  does  not  stipulate  that  it  shall  of  a  will,  the  right  of  the  contestant  to  object 

be  entered  as  an  order  of  court,  operates  as  a  to  the  probate  is  limited  to  such  matters  as 

discontinuance  of  the  action:  Draghkevkh  v.  are  presented  in  the  written  grounds  of  oppo- 

VuUcemeh,  76  Cal.  378.  sition:  Estate  qfKile,  72  CaL  131.     Where  the 

probate  of  a  will  is  contested,  and  the  court 
1286.  Contract  for  purchase — Sub-  by  whom  the  contest  is  tried  finds  against  the 
mission  to  arbitration.  —  A  provision  in  a  contestants  on  all  the  issues  raised  by  them,  a 
contract  for  the  purchase  of  property  at  a  val-  further  finding  that  the  will  is  valid  as  an  do- 
nation to  be  determined  by  the  appraisement  graphic  will,  altboush  not  necessary  to  sns- 
of  third  parties  is  not  an  agreement  for  a  sub-  tain  the  judgment  admitting  it  to  probate  as 
mission  to  arbitration;  and  in  making  their  such,  is  not  erroneous,  notwithstanding  no  is- 
valuation,  the  valuers  are  not  subject  to  the  sue  as  to  its  validity  as  an  olographic  will  was 
rules  which  govern  arbitrations,  and  may  make  raised  by  the  contest:  Estate  qf  Learned,  70  Id. 
their  decision  without  being  sworn,  and  with-  140.  Where  a  question  affecting  the  validity 
out  giving  notice  to  the  parties  affected,  or  of  the  will  is  not  included  in  the  issues  acub- 
according  them  an  opportunity  to  be  heard,  mitted  to  the  jury,  the  court  may  proceed  to 
unless  such  notice  andhearinflr  be  required  by  determine  it  upon  the  evidence:  Estate  qfDal- 
express  provision  or  reasonaole  implication:  rymple,  67  Id.  444. 

Califomia  A,  C  etc,  M,  E,  Church  v.  Seitx,  74  Insanity.  —The  declarations  of  a  testator, 

Cal.  287.  while  of  unsound  mind,  to  the  effect  that  he 

was  of  unsound  mind,  and  under  undue  influ- 

1288.    Jurisdiction  of  courts:  See  Old  enoe  at  the  time  of  the  execution  of  a  will, 

Saucelito  Land  and  Dry  Dock  Co,  v.  Commer'  do  not  prove  or  tend  to  prove  the  truth  of 

eial  Union  Ass.  Co.,  66  Cal.  253.  the  matters  declared  by  him:  Estate  of  Las^ 

65  CaL  19.     It  beiujK  claimed  that  the  will  was 

ld94.    Alcalde  courts.  —  The   probate  invalid  by  reason  of  the  insanity  of  the  testa^ 

court  was  never  made  the  successor  oz  courts  tor  at  the  time  of  its  execution,  evidence  as  to 

of  first  instance,  or  alcalde  courts,  as  to  mat-  his  sanity  at  other  times  during  the  course  of 

ters  pending  before  them  relating  to  the  ad-  a  pro^p^essive  disease  supposed  to  have  affected 

ministration  of  estates:  McNeily.  First  Congre'  hismmd  is  properly  atmittod:  Estate  qf  Dal- 

Rational  Society  qfSan  Francisco,  66  Cal.  105.  rymple,  67  Id.  444. 

undue  influence  or  firaud.  — Undue  ia- 

1800.      Petition  ~  Essential      aver-  fluence  by  any  person  is  ground  for  aettinff 

menta.  — Under  this  section,  it  is  not  essen-  aside  a  will.    It  is  not  necessary  thatitahoola 

tial  that  the  petition  for  the  probate  of  a  will  be  by  one  who  is  benefited  by  the  will:  Estate 

should  state  -whether  it  is  an  olographic  or  qf  CahiU,  74k  CsJ.  62.   A  contestant's  allegations 

other  species  of  will,  nor  does  any  defect  of  that  the  testator's  signature  to  the  will  was 

form  or  in  the  statement  of  the  jurisdictional  obtained  by  misleading  and  deceiving  him  as 

facts  actually  existing  invalidate  the  probate:  to  its  contents,  and  that  when  it  was  siflued 

Estate  qf  Learned,  70  CaL  140.  and  witnessed,  testator  was  deceived  ana  un- 
der the  undue  influence  of  the  proponent^  are 

1812.    Written   opposition  —  Failure  not  sufficient  to  raise  an  issue  as  to  whether 

of  proponent  to  file  answer  to— Effect  or  not  the  will  was  attested  by  two  witneaaes, 

of.  —  Where  the  written  opposition  to  the  pe-  who  signed  at  the  request  and  in  the  preseuoe 

tition  for  the  admission  of  a  will  to  probate  of  testator:  In  re  BurrelVs  Estate,  Tl  CaL  479. 

simply  controverts   the   material    averments  Ihie  execution. — On  the  mal  of  a  will 

contamed  in  the  petition,  a  failure  on  the  part  contest,  the  court  charged  the  jury  that  the 

of  the  proponent  to  file  an  answer  thereto,  as  question  of  the  "  due  execntion     of  theinstra- 

provided  by  this  section,  is  not  an  admission  ment  was  not  for  them  to  consider,  w**»*«i«g 

of  the  allegations  in  the  written  opposition  that  the  question  of  proper  witneasiDg  was 

that  the  wUl  was  not  made,  signed,  or  pub-  withdrawn.     The  issues  as  to  mental  capacity 

liahed  by  the  deceased;  and  a  finding  on  such  and  undue  influence  were  submitted  to  and 

a  contest  that  the  will  was  properly  executed  passed  upon  by  the  jury.     It  was  held  that  the 
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contestants  were  not  prejudiced  by  the  inacn-  admission  in  evidence  on  behalf  of  the  contest- 
rate  nse  of  the  words  "due  execution,"  it  being  ant  of  a  part  of  the  great  register  of  the 
apparent  that  the  jury  were  not  misled:  In  re  county,  for  the  purpose  of  showing  that  tiie 
JSurrelVs  Estate^  77  Cal.  479.  testator  was  not  of  the  age  as  stated  in  the 
Bequests  void  for  xmcertainty.  — A  will,  will,  is  a  prejudicial  error,  warranting  a  new 
otherwise  effective,  should  not  be  refused  pro-  trial:  Estate  qf  Crazier,  74  Cal.  180. 
bate  because  certain  bequests  contained  there-  Partial  revocation.  —  On  a  contest  for 
in  are  void  for  uncertainty:  Estate  o/ShiUaber,  the  revocation  of  the  probate  of  a  will,  where 
74  Cal.  144.  a  verdict  is  rendered  determining  ita  invalid- 
Immaterial  error.  —  In  a  contest  as  to  the  ity,  a  judgment  should  be  entered  entirely  an- 
probato  of  a  will,  where  a  jury  was  impaneled  nulling  the  probate,  and  revoking  the  powers 
to  try  'die  issues,  the  contestants  were  not  of  the  executors;  and  a  judgment  entered  in 
prejudiced  by  the  action  of  the  court  in  sub-  pursuance  of  a  stipulation  of  the  parties  to  the 
mitting  to  the  jury  certain  issues  proper  in  contest,  whereby  the  probate  is  annulled  mere- 
themselves,  but  amounting,  substantially,  to  a  ly  as  to  the  contestant,  and  to  the  extent  to 
repetition  of  others  presented  by  them  and  al-  which  she  is  interested  in  the  estate,  is  void: 
lowed  by  the  court,  and  on  which  the  jury  Estate  qf  Freud,  73  Cal.  555. 
found  against  them:  Estate  of  DaXrymple,  67 

CaL  444.    In  such  a  case,  the  contestants  are  1881.    Bevocationofwill — Appeal. — 

plaintiffs,  and  have  the  affirmative  of  all  the  An  appeal  from  an  order  revoking  the  probate  of 

issues  raised  by  the  contest:  Id.     On  the  trial  a  will  does  not  revive  the  powers  and  functions 

of  a  contest  to  the  probate  of  a  will,  made  by  of  the  former  executor,  and  the  court  has  pow- 

the  allesed  surviving  wife  of  the  testator,  and  er  to  appoint  a  special  administrator  to  take 

in  which  issue  is  raised  as  to  the  fact  of  her  charge  of  the  estate:  Estatie  qfCroaer^  65  Cal. 

marriage  with  the  deceased,  an  erroneous  in-  332. 
struction  as  to  what  constituted  legal  marriage 

at  the  time  when  that  relation  is  alleged  to  1888.    Ijimitation.  —  Under  this  section 

have  existed  between  them  will  not  warrant  a  a  party  interested  in  the  estate  of  a  testator, 

reversal,  if  the  evidence  conclusively  shows  who  was  under  no  disability  %t  the  time  of  the 

that  no  marriage  ever  existed:  Estate  qf  Brie-  admission  of  the  wiU  to  probate,  cannot  contest 

vxUter,  72  Id.  107.  its  validity,  or  the  validity  of  any  of  its  items, 

in  the  proceedings  for  the  settlement  of  the 

1814.    Oontest — Kndings  on  sj^ecial  estate,  after  the  expiration  of  one  year  from 

issues  —  General  verdict.  —  Under  section  the  time  the  will  was  probated:  Estate  afMax- 

1312  and  this  section,  on  a  contest  of  the  pro-  toell,  74  Cal.  384. 

bate  of  a  will,  the  jury  must  return  a  special  Election  by  widow  to  take  under  the 

verdict  upon  the  issues  submitted  to  them;  law  rather  than  under  her  husband's  will  is 

and  a  ceneral  verdict  in  favor  of  the  contest-  not  a  contest  of  the  will  within  the  meaning  of 

ant,  which  is  not  supported  by  the  findings  on  this  section:  In  re  Oivens*s  Estate,  decided  No- 

the  special  issues,  is  unauthorized,  and  a  judg-  vember  1,  1888. 

ment  entered  thereon  denying  the  probate  may  Judgment.  —  When  in  proceedings  to  pro- 
be set  aside,  on  the  motion  of  the  proponent,  bate  a  will  special  issues  were  tried  by  a  jury, 
within  a  reasonable  time  after  ito  entry:  Estate  and  the  findmgs  were  insufficient  to  support  a 
qf  Langan,  74  Cal.  353.  In  such  a  contest,  a  general  verdict  for  contestants,  a  judgment 
negative  finding  on  a  special  issue  as  to  whether  entered  on  such  general  verdict  is  propeny  set 
the  instrument  offered  for  probate  had  been  de-  aside  on  motion,  and  an  appeal  or  motion  for  a 
dared  by  the  testatrix  to  be  her  last  will,  and  new  trial  is  unnecessary:  In  re  Langan*a  Bktate, 
had  been  attested  as  required  by  law,  is  a  find-  74  CaL  353. 
ing  of  a  mere  conclusion  of  law:  Id. 

1888.    Fraudulent  destruction.  —The 

1827.    Dismissal  of  petition.  — No  ap-  petition  for  the  probate  of  a  will  allied  to 

peal  lies  from  an  order  dismissing  a  petition  nave  been  fraudulently  destroyed  during  the 

for  the  revocation  of  the  probate  of  a  will,  or  lifetime  of  the  testator,  must  specifically  state 

from  an  order  denving  a  motion  of  the  contest-  the  facte  and  circumstances  constituting  the 

ant  to  set  aside  and  vacate  such  previous  order,  fraud.    Whether  there  was  a  fraudulent  de- 

and  all  orders  and  decrees  msMle  subsequent  struction,  is  a  question  of  fact  to  be  proved: 

thereto:  EtaU  qfSbarboro,  70  CaL  147.  Estate  qf  Kidder,  66  Cal.  487. 

On  application  to  have  lost  will  ad- 

1880.    Evidence. — In  a  proceeding  for  mitted  to  x>robate  under  this  section,  the 

the   revocation   of    the   probate   of   a   will,  provisions  of  the  wiU  must  be  clearly  and  dis- 

on  the  cround  that  at  the  time  of  ite  exe-  tinctly  proved  by  at  least  two  credible  wit« 

cntion  the  testator  was  of  unsound  mind,  the  nesses:  ISstate  qf  Kidder,  66  Cal.  487. 

1348.     Authority  and  liabilitiea  of  corporations  to  act  as  executor^  etc. 

Sec.  1348.  Corporations  authorized  by  their  articles  of  incorporation  to  act 
as  executor,  administrator,  guardian  of  estates,  assignee,  receiver,  depositary,  or 
trustee,  and  having  a  paid-up  capital  of  not  less  than  two  hundred  and  fifty 
thousand  dollars,  of  which  one  hundred  thousand  dollars  shall  have  been 
actually  paid  in  in  cash,  may  be  appointed  to  act  in  such  capacity  in  like 
manner  as  individuals.    In  all  cases  in  which  it  is  required  that  an  execu- 
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tor,  administrator,  guardian,  assignee,  receiver,  depositary,  or  trustee,  shall 
qualify  by  taking  and  subscribing  an  oath,  or  in  which  an  affidavit  is  re- 
quired, it  shall  be  a  sufficient  qualification  by  such  corporation,  if  such  oath 
shall  be  taken  and  subscribed,  or  such  affidavit  made,  by  the  president,  or 
secretary,  or  manager  thereof;  and  such  officer  shall  be  liable  for  the  failure 
of  such  corporation  to  perform  any  of  the  duties  required  by  law  to  be  per- 
formed by  individuals  acting  in  like  capacity,  and  subject  to  like  penalties; 
and  such  corporation  shall  be  liable  for  such  failure  to  the  full  amount  of  its 
capital  stock,  and  upon  the  bond  required  upon  its  assuming  the  trusts  pro* 
vided  for  herein.  [New  section  approved  March  5, 18S7;  Statutea  and  Amend- 
ments 1887, 21;  to  he  in  force  from  and  after  its  passage.'\ 

Nam  or  Digisioiib  Afpucabui  to  SionoNS  1360-1576. 

1850.    Bepunciatlon  of  ezeoutor.  —  saed  to  an  ezecatriz,  the  superior  oonrthasiko 

Upon  the  renunciation  of  the  person  in  a  will  as  power  afterwards  to  appoint  a  special  adminis- 

executor  of  his  right  to  letters  testamentazy,  trator  of  the  estate,  unless  the  executrix  is 

letters  of  administration,  with  the  will  an-  first  suspended  or  remored:  Sehroeder  ▼.  8fi^ 

nexed,  must  be  issued  as  provided  by  section  perior  CouH  qf  San  Mateo  County,  70  GaL  34l 

1365  of  the  Code  of  Civil  Procedure  for  the  An  eajparfe  order  appointing  a  special  admims- 

grant  of  letters  in  cases  of  intestacy:  &iate  qf  trator  does  not  operate  as  a  removal  of  an  ex- 

Odr&er,  74  CaL  338.  ecntrix  previously  appointed:  Id. 

Order  aoGeptuig  rMOgnatioiL  of  exacu- 
tor.  —  An  order  of  the  probate  court  accepting       1412.    Fayuitfiit  of  claims.  ^- A  roecial 

the  resignation  of  an  executor,  and  discharging  administrator  without  any  order  of  court  paid 

him  from  his  trust,  is  presumed  to  be  regular,  a  claim,  and  upon  the  settlement  of  his  ac- 

and  cannot  be  collaterally  attacked:  Lieo  ▼.  counts  it  was  disallowed  by  the  court    It  was 

Commercial  Banik^  70  CaL  339.  held  that  in  the  absence  of  the  record  of  his 

fA.n     •«»  I        ^            j^         >rr  J  appointment  showing  the  powers  given  him,  it 

1893.    Marriage  of  ezeoutnz. — Under  did  not  affirmatively  appear  that  the  court 

this  section,  the  marriage  of  an  executrix  does  erred:  In  re  8aekeU'9  Edate,  decided  March  1, 

not  eo  instanti  deprive  her  of  the  power  to  act.  1889. 
It  merely  renders  her  incompetent,  so  that  she 

may  be  proceeded  against  for  suspension  and  1418.    AppeaL  —Under  this  section,  no 

removal  as  provided  by  the  code:  Schroeder  v.  appeal  lies  from  an  order  appointing  a  special 

Superior  Court,  70  CaL  343.  administrator.     Subdivision  3  of  secGon  963  of 

1866.    Bnrviving 
to  letters.  —  Under  this 

was  at  one  time  in  partnership  with  the  testa-  nl^^'oA^ 

tor  cannot  be  appointed  an  administrator  wiUi  ^^^ 

the  will  annexed  of  hia  estate,  when,  at  the  i^im     a«-^~««—      tt-.j        .^     i^ik 

time  of  his  death,  there  are  unUttied  matters  ""'  ^fJ^^'lL:: Y^^^  ?'^.^*^  * 

between  tiiem  growing  out  of  their  partnership  "J^d  ^  sectaon,  the  epyial  admmistrator  of 

relation:  EsiaU  qf  Oc^ber,  74  Cal.  ^38.  ^  ^""-f^^  ^^a^^^^^J^""'  !^^  "  "^I 

Von-rendent  survivingwifemavnom-  ^^^^7  mdebted  to  the   deceased,    must 

inate  administrator.  -Cnder  this  section,  charge  himself  m  his  accoimt  as  si|ecial  ad- 

the  non-resident  surviving  wife  of  a  deceased  ■"""•*'**®'  ''^*'*  *''•  amount  of  his  indebted- 

testator]  although  incompetent  to  serve  as  the  "**"'  Baiateo/ AfmHrong,  69  Cal.  239. 

administratrix  wil^  the  wUl  annexed  of  his  ^^^     Judgmant  affainst  exeoator  af- 

estate,  has  power  to  request  and  thereby  have  x^^^Al:^.  SiTctLI^r              JJ!_:        .  . 

appointed  £me  com^t  person  to  let  as  ^  j^^^f^tSS^'   ^   ^"^  ""'  Commeraal 

aSministrator:i?,^</5<er««on,72CaL164.  ^'K^JioSting    redgnation  -  Pw- 

1871.    Petition— Estoppel  from  state-  isomptixm  of  regularity:  ^  i^soo  y.  Com- 

maxLt  in.  —An  executor  who  represents  in  f'^erdal  Bank,  70  CaL  339. 

his  petition  for  letters  testamentary  that  cer-  *  ^oo     -r          i       ^^               , 

tain  property  belonged  to  the  estate  of  the  1486.    Titsanity  of  administrator.  — 

decedent,  and  files  an  inventory  includii^  such  ^®  ^^^  ^^^  ^^®  administrator  of  the  estate 

property,  is  not  thereby  estopped  from  after-  ^^  *  deceased  person  was  seoit  to  an  insane 

wards  claiming  the  property  as  his  own:  An-  Mylum,   by  the  order  of  a  judge  of  the  su- 

Humy  V.  Chapman,  65  Cal.  73;  see  also  Duff  v.  P«"or  court,  does  not  create  an  absolute  va- 

Dtm,  71  Id.  613.  oancy  in  the  admuustratorship  of  the  estate: 

Admissions   in   petition. A   petition  Sstaie  qf  Moore,  68  CaL  281.    j>nring  the  time 

for  letters  of  administration  is  a  pleading,  and  ^®  administrator  is  so  confined  in  the  asylum, 

the  rules  in  regard  to  admissions  in  pleadings  ^^  ^  incapable  of  executing  his  trust,  and  an 

i^ly  to  it:  Dt^v.  ]>uff,  71  CaL  513.  application  then  made  by  a  proner  person  for 

letters  of  administration  should  be  grante<l, 

1411.  Prior  appointment  of  ezecntrix.  but  an  application  made  after  his  incapacity 

—  Where  letters  testamentary  have  been  is-  has  been  removed,  and  he  has  again  entered 

424 


CODE  OF  CIVIL  PEOCEDURB.  i§  1437-1474 

upon  the  discharge  of  his  duties  as  adminis-  was  given  to  the  heirs:  Kearney  v.  Ktarney,  72 

trator,  should  be  refused:  Id.     Section  996  of  CaL  591.     In  snch  a  proceeding,  if  no  home- 

the  Political  Code,  providing  that  an  office  be-  stead  has  been  selected  by  the  parties  during 

comes  vacant  on  the  happening  of  the  insanity  their  marriage,  a  homestead  not  exceeding  five 

of  the  incumbent,  found  upon  a  commission  is-  thousand  doUars  in  value  may  be  set  apart  for 

sued  to  determine  the  fact,  refers  to  a  commis-  the  use  of  the  surviving  wife,  out  of  the  com- 

sion  out  of  chancery,  and  not  to  the  statutory  mon  property  of  the  deceased,  although  there 

proceedinff   to   send   a  person  to  an  insane  are  no  minor  children:  Id.    But  pending  the 

asylum:  £L.  settlement  of  the  estate,  the  court  cannot  set 

iBights  of  sucoeMor.  — When  an  adminis-  apart  to  the  surviving  wife  as  a  homestead  a 

trator  defendant  pending  his  appeal  is  removed,  portion  of  decedent's  separate  property  which 

his  successor  has  the  right  to  prosecute  the  could  not  have  been  selected  as  a  homestead 

appeal  and  delend  the  action:  Kema  v.  Dean,  during  the  continuance  of  the  marriage:  In  re 

11  Cai  565.  Nodkt  73  Id.  590;  such  as  a  building  used  ex- 
clusively for  business  purposes :  Id.  And  where 

1487.    See  Sckroeder  v.  Superior  Qmrt^  70  there  is  not  property  out  of  which  a  homestead 

CaL  343.  can  be  set  apart,  the  court  has  no  power  to  or- 
der a  sum  ox  money  to  be  paid  the  widow  in 

1452.    Hma  tSAy  Tnaintain  or  dtftnd  lieu  of  a  homestead:  Id.    The  homestead  should 

actioSL  to  quiet  title  in  their  own  name  with-  be  selected  from  the  community  property,  if 

out  joining  the  administrator;  and  where  the  there  is  a^y,  and  not  from  the  separate  prop* 

administrator  is  originally  joined  as  defendant  wtyof  the  husband:  Lord  v.^  Lord,  65  Id.  84. 
with  the  heirs,and  judgment  is  rendered  against       MitS^Gb  of  oecoaid  Buurriago  or  agree* 

them,  an  order  dismissing  a  motion  for  a  new  ment  for   eepftratioxL  —  A  wife  who  has 

trial  as  to  the  administrator  is  without  injury  voluntarily  entered  into  a  valid  agreement 

to  the  heirs:    Try  on  v.  Huntoon,  67  CaL  325.  with  her  husband  for  their  sej^aration,  where* 

Benrisee  in  poeeeasion  may  maintaJTi  by,  in  consideratioB  of  certain  money  paid, 
trespass  in  her  own  name  to  recover  damages  she  waived  all  her  marital  claims,  and  in  pur- 
for  a  trespass  committed  thereon  after  the  suanoe  of  the  agreement  has  voluntarily  eon- 
death  of  the  testator,  and  while  she  is  in  posses-  tinned  to  live  apart  from  him  without  any 
sion:  CoUon  v.  Ondardfynk,  69  CaL  155.  attempt  to  set   aside  the  agreement,   or  to 

assume  again  their  marital  relations,   or  to 

1458.  Bzecator  de  son  tort Under  demand  m>m  him  any  further  means  for  her 

the  probate  practice  of  California  there  is  no  separate  support,  ceases  to  be  a  member  of  the 

such  officer  recognized  as  an  exeoutorc2e  SOS  <pr<.*  immediate  family  of  the  husband,  and  upon 

Bowden  v.  Pierce,  73  CaL  459.  his  death  is  not  entitled  to  a  family  allow- 
ance out   of   his  estate,   under  this  section 

1459.  Projierty  in  possession  of  per-  and  section  1466:  EeUUe  of  Noah,  73  CaL  583. 
son  claiming  title. — Under  this  section,  the  So,  also,  when  the  widow  marries  again,  she 
superior  court,  in  a  proceeding  for  the  scMe-  is  no  longer  entitled  to  an  allowance  for  her 
ment  of  the  estate  of  a  decedenl^  has  no  power  maintenance  out  of  the  estate  of  her  deceased 
to  order  property  in  the  possession  of  a  person  husband;  and  an  order  of  allowance  thereto- 
claiming  title  thereto  to  be  delivered  up  to  the  fore  made  termiaates  ^po"^  her  remarriage, 
executor  or  administrator,  or  deposited  subject  without  further  order  oi  the  court:  MetaU  qf 
to  the  order  of  the  court;  and  the  refusal  of  HoanStUm,  66  Id.  576. 

the  person  claiming  title  to  obey  such  an  order 

is  not  a  contempt:  EzfarU  Caiey,  71  Cal.  269.        1466.    Additional  fiamily  allowanoe. 

— Where   the   family   allowanoe   previously 

1466.    Family  allowanoe.  —  An  ordbr  granted  to  the  widow  of  a  deceased  person  for 

refusing  a  family  allowance  to  the  widow  and  a  Umited  period  haa  been  exhausted,  the  estate 

children  of  deceased,  to  whom  a  homestead  con-  Indng  solvent^  she  ia  entitled  to  such  further 

sisting  of  farming  land,  and  also  some  personal  allowance  as  is  necessary  for  her  maintenance 

property,  had  already  been  set  apart,  will  not  during  the  progress  of  the  settlement  of  the 

De  reversed,  where  the  petition  for  such  allow-  estate:  EtAiUe  cf  Boberta,  67  Cal.  349. 
ance  contains  no  statement  that  the  proceeds 

of  the  farm  are  insufficient:  Esiaie  qf  Luther,        1468.  Homestead  set  apart  to  widow. 

67  CaL  319.    This  section  and  section  1466  are  —Under  this  section,  as  it  existed  in  1879, 

independent  of  the  action  of  the  deceased  as  where  a  husband  dies  leaving  no  minor  chil- 

expressed  in  his  will,  and  of  creditors,  heirs,  dren,  a  homestead  set  apart  to  his  widow  out 

and  legatees,  so  far  that  when  the  necessity  of  the  community  property  in  the  proceedings 

exists  the  court  may  provide  for  the  support  for  the  settlement  of  ms  estate  becomes  her 

of  the  family  until  in  course  of  administration  separate  property,  she  becoming  the  owner 

they  can  receive  the  share  of  the  estate  to  which  thereof  in  fee:  MeKmrne  v.  Shaffer,  74  CaL  614. 
they  are  entitled,  subject  to  the  proviso  that  if  ^  ... 

the  estate  is  insolvent  such  provision  shall  not        1474.     Sight   of   sorriving  wife   in 

extend  beyond  one  year:  In  re  Waikerley'a  Es-  homestead.  —  A  homestead  of  less  value  than 

taU,  77  Id.  642.  five  thousand  dollars,  when  selected,  will,  as 

Setting  apart  homestead  to  surviving  a£[ainst  the  heirs  of  the  husband,  vest  in  the 

wife.  —  Under  this  section,  a  decree  made  in  wife  absolutely  upon  his  death,  although  at 

the  matter  of  the  estate  of  a  deceased  person,  the  time  worth  much  more  than  that  amount: 

setting  apart  a  homestead  out  of  the  common  In  re  Fowler's  Estate,  decided  Januurv  8,  1889. 
property  of  the  estate  for  the  use  of  the  sur-       Order  refosing  to  set   apart   homo- 

viving  wife  of  the  deceaMd,  is  valid,  although  stead  will  not  be  reversed  for  failure  to  find 

no  notice  of  the  application  for  the  homestead  upon  issues,  when:  In  re  Noah,  73  Cal.  590. 
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1498.     TrmeaUAaxm   of  cUdms:    See  eeator,  who  secretly  rejeeto  ii^  and  n/taam  oa 

Kenu  r.  Dean,  77  CaL  555.    Only  each  clamts  a  demand  made  by  the  daimant  to  inform  liie 

are  required  to  be  presented  to  the  personal  latter  of  his  action,  the  claimant  may  treat  the 

representative  of  a  deceased  person  as  when  previoos  presentation  as  nugatory,  and  again 

allowed  will  rank  among  the  acknowledged  present  the  claim,  notwithstanding  the  demand 

debts  of  the  estate,  to  be  paid  in  dne  coarse  was  made  more  than  three  months  after  the 

of  administration:  Hibenua  Savings  tatd  Loan  secret  rejection:    Steward  r.   Hiniei,   72  Id. 

Sodet^  Y,  Conlm,  67  Id.  178.    But  aU  claims  187. 

against  the  estate  of  a  deceased  person.  Claim  caimot  be  amended  after  time 
whether  due  or  not,  stand  npcm  the  same  foot-  fat  yroeentatioiiL  — A  claim  against  the 
ing  as  to  the  time  of  presentinff  the  same  for  estate  of  a  deceased  person,  which  has  been 
alfowance:  Estate  of  Swain,  67  Id.  637.  A  duly  allowed  and  filed,  cannot  be  substantially 
balance  struck  upon  an  aocount  may  be  pre-  changed,  either  by  amendment  or  otherwise, 
sented  as  a  claim  against  an  estate  witnout  after  the  expiratuni  of  the  time  for  the  preseo- 
specifying  the  items  or  particulan  of  the  tation  of  claims: /nw^a&n&eiyer,  72  CaL  549. 
account:  Id.  A  party,  agamst  whom  a  money  Mdney  received  by  deceased  to  plain- 
judgment  bad  been  rendered  moved  for  a  new  tiff's  nae^  rejection  of  claim  for  when  proper: 
trial,  and  died  before  the  motion  was  deter-  Bagnell  r.  Soaek,  76  CaL  106. 
mined.  ELis  executrix  was  substituted  as  AppeaL  —  The  demand  of  an  attorney 
defendant,  and  prosecuted  the  motion,  and  for  services  rendered  an  administrator  dnr- 
obtained  an  order  modifying  the  jndCTient^  ing  the  progress  of  the  settlement  of  tiie 
but  no  new  judgment  was  entered.  Under  estate  of  a  decedent^  which  is  presented 
these  circumstances,  it  was  held  that  the  judg-  to  the  administrator  and  allowed  and  anproved 
ment,  as  modified,  was  a  claim  against  the  by  the  probate  court,  and  ordered  to  be  paid 
estate  which  should  be  paid  in  due  course  of  out  of  the  estate  in  the  due  course  of 
administration,  and  that  no  presentation  of  the  administration,  although  not  technically  a 
claim  to  the  executrix  was  required:  Bremum  "  claim  "against  the  estate  within  the  mean- 
T.  Brennan,  65  Id.  517.  Where  a  promissory  ing  of  section  963  of  the  Code  of  Civil  Pro- 
note  is  extinguished  by  the  substitution  of  a  cednre,  will  be  treated  as  such,  and  the  order 
new  obligation  in  its  place,  and  afterwards  the  directing  the  administrator  to  pay  it  is  appeal- 
maker  of  the  note  dies,  the  claim  presented  able:  StiUtmeister  r,  Superior  Cwri,  72  CaL  487. 
against  his  estate  must  be  based  upon  the 

new  obligation,  and  not  upon  the  note:  Matter  1497.    Iiost  daim.  — If  a  claim  against 

i^  Sullenberger,  72  Id.  549.     Unless  barred  by  the  estate  of  a  deceased  person  u  lost  after  its 

the  statute  of  limitations,  the  right  of  action  idlowance,    the   judge    may  approve  a  copy 

against  the  estate  of  a  deceased  person  cannot  thereof:  Nally  v.  MeDonald^  66  CaL  530. 
be  lost  by  reason  of  the  negligence  of  the 

claimant  in  the  prosecution  of  his  claim:  Nally  1498.    Action  on  daim.  —  The  period  of 

V.  McDonald,  66  Id.  530.  three  months  within  which  an  action  upon  a 

rejected  claim  against  the  estate  of  a  deceased 

1494.  Affidavit:  See  Brtale  (if  Swain,  67  person  must  be  brought  does  not  commence  to 
CaL  637.  An  affidavit  to  a  claim  against  the  run  until  the  actual  rejection  of  the  claim  by 
estate  of  a  deceased  person  stated  "  that  the  an  indorsement  to  that  effect:  BaiJs  qfUhahY. 
amount  thereof,  to  wit,  the  sum  of  four  bun-  Shoemake^  67  CaL  147.  The  complaint  need 
dred  is  justly  due,"  etc.,  the  word  "  dollars  "  not  allege  the  facts  showing  how  the  defendant 
being  omitted.  In  the  body  of  the  claim  the  became  invested  with  his  representative  char- 
amount  due  was  stated  to  be  four  hundred  acter;  an  allegation  tiiat  he  is  the  executor  or 
dollars.  It  was  held  that  the  affidavit  was  administrator  is  sufficient:  Wise  v.  WilUams, 
sufficient:  Hall  v.  Superior  Court,  69  Id.  79.  72  Id.  544;  Moseletf  v.  Benep,  66  Id.  478.    But 

Claim  bean  interest  after  eettlement  the  allegation  of  the  presentation  of  the  claim 

of  account. —A  claim  against  the  estate  of  a  is  material:  Rowiana  y.  Madden,  72  Id.  17. 

deceased  person,  which  has  been  passed  upon  But  where  such  a  claim  of  a  married  man,  veri- 

on  the  settlement  of  the  final  account  of  the  fied  by  the  wife,  is  presented  in  her  name  by 

administrator,  and  ordered  to  be  paid  in  dne  the  husband,  and  is  rejected,  and  an  action  is 

course  of  administration,  has  the  effect  of  a  snbsequntly  brought  thereon  by  the  husband 

jud^ent  against  the  estate,  and  bears  interest  and  wife,  a  judgment  in  favor  of  tiie  plaintiflb 

at  the  rate  of  seven  per  cent  per  annum  from  will  not  be  reversed  on  account  of  the  informal- 

the  date  of  the  decree  settling  the  account,  ity  in  the  manner  of  the  presentation:  Smiih 

although  the  demand  on  which  the  claim  was  v.  Furnish,  70  Id.  424.    An  action  to  recover 

founded  did  not  bear  interest:  Estate  qf  Olvera,  money  claimoi  to  be  community  property,  but 

70CaL  184;  Estate  qf  Glenn,  74  Id.  567.  used  by  the  wife  as  separate  property,  cannot 

be  treated  as  in  the  nature  of  replevin  to  re- 

1496.     Allowance    and    rejection. —  cover  the  money  as  specific  community  property 

Where  claims  ha^e  been  allowed  as  presented,  belonging  to  the  plaintiff,  because  neither  the 

the  presumption  is,  that  the^  were   allowed  money,  nor  any  specific  property  or  fund  to 

upon  vouchers  and  proob  satisfactory  to  the  whidi  it  could  be  traced,  was  shown  to  have 

administrator  and  the  court,  and  although  the  come  into  the  possession  of  the  defendants: 

heirs  may  contest  the  allowance,  the  burden  of  Rowland  v.  Madden,  72  Id.  17:    An  allegation 

proof  is  cast  upon  ttiemi  Estate  qf  Swain,  67  that  the  claim  was,  *'on  the  twenty -fifUi  day 

Cal.    637.    An   allowance  by  the  judge  of  a  of   July,   1884,   duly   presented   within    ten 

claim,  made  on  an  ea;  parte  application,  may  months  next  following  and  succeeding  the  first 

subsequently  be  set  aside  by  him  without  no-  publication  of  notice  to  creditors,"  will  not  be 

tioe  to  the  claimant:  In  re  Sullenberger,  72  Id.  held  defective  on  demurrer,  as  failing  to  state 

549.    Where  a  claim  is  presented  to  the  ex-  that  the  claim  was  presented  in  time:  Wise  v. 
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JJbgan,  77  Id.  184.    Noii-paymeiit  need  not  be  state  to  a  probate  sale  of  real  estate  belonging 

alleged:  Id.  to  hia  waroa,  situated  in  this  state,  confers  no 

jurisdiction  on  the  conrt  to  make  i^e  order  of 

1499.    Statute  of  limitstionfl.  —Under  sale:  Wibon  ▼.  Hastings,  66  CaL  243. 
this  section*  an  administrator  is  prohibited 

from  allowing  a  claim  against  the  estate  which  1587.    Descriptioii  of  realty  in  peti« 

is  barred  by  the  statute  of  limitations:  Dor-  tion:  See  Wilson  v.  Hastings,  66  Cal.  243; 

land  Y.  Dorland,  66  CaL  189.    Where  a  claim  Oharly  v.  Werner,  66  Id.  388.    This  section, 

is  presented  to  the  executor,  and  allowed  by  requiring  a  notice  of  the  sale  of  real  estate  of 

him  within  ten  da^s  after  its  presentation,  no  a  decedent  to  be  published  for  "three  weeks 

action  can  be  mamtained  thereon  until  ten  successively,"  simply  indicates  the  time  dur- 

days  after  its  presentation  to  the  judge,  nnlesa  ing  which  the  sale  must  be  advertised,  add 

he  rejects  it  within  "Uiat  period,  land  conse-  not  the  manner  of  the  publication.    Under 

qnenUy  th&  statute  of  limitations  does  not  run  section  1705  of  the  code,  the  court  may  order 

against  the  claim  between  the  date  of  its  ^re-  the  publication  to  be  made  for  a  less  number 

aentation  to  the  executor  and  that  of  its  rejec-  of  times  than  each  issue  of  the  f^aper  in  which 

tion  by  the  judge:  jYa%  y.  AfcDonald,  66  Id.  the  notice  is  to  be  published:  mtate  of  Cun- 

530.  ninghant,  73  Id.  558. 

IfeoeBsity  for  sale:  See  Smiih  v*  BiseaihOf 

1600.    Uortgages:  See  Htbenua  8.  A  L.  decided  March  21,  1889. 
Soc  Y.  Ccn&n,  67  Cal.  178.    Where  a  mortgage 

is  given  to  secure  the  debt  of  a  third  person,  1544.    Bale    at  public  auction. — An 

and  the  mortgagor  afterwards  dies,  the  chum  administrator  cannot  object  to  granting  the 

arising  on  the  mortgage  is  not  required  to  be  petition  of  a  creditor  that  the  property  be  sold 

presented  to  his  personal  representative,  nor  at  public  auction  to  pay  the  debts  because  it 

will  its  presentation  and  allowance  affect  the  could  be  more  advantageously  sold  at  private 

running  of  the  statute  of  limitations  against  sale:  In  re  Dorsey,  75  Cal.  258. 
the  mortgage:  Id.     See  also  Security  Saio,  Bank 

V.  Conneu,  65  Id.  674.     The  assignee  of  a  1547.    Order:  Bee  Ssiale  qf  CfumUngham, 

mortgage  cannot  maintain  an  action  of  fore-  73  Cal.  558.     Under  this  section,  an  order  for 

closure  against  the  estate  of  a  deceased  person  the  sale  of  the  real  estate  of  a  decedent,  made 

of  which  the  mortgagee  is  the  administrator,  if  at  the  instance  of  a  creditor^  should  direct 

the  assignment  of  the  mortgage  was  made  for  that  the  sale  be  made  at  public  auction,  unless 

the  sole  purpose  of  having  the  mortgage  fore-  in  the  opinion  of  the  court  the  best  int^^sts  of 

closed  for  the  benefit  of  the  mortgagee.    If  the  estate  would  be  subserved  by  a  private 

such  an  action  is  brought,  and  the  mortgagee,  sale.    Where,  however,  a  private  sale  is  asked 

after  ceasing  to  be  the  administrator,  is  substi-  for  in  the  petition,  the  court  may  act  upon  the 

tuted  as  plamtiff  in  place  of  the  assi^ee,  the  opinion  of  the  executor  or  admmistrator,  and 

statute  of   limitations  will  run  agamst   the  order  such  a  sale  to  be  made:  Estate  of  Dorsey, 

mortgage  debt  untU  the  date  of  the  substitu-  75  Id.  258.     An  order  for  the  private  sale  of 

tion:  Brown  v.  Mann,  71  Id.  192.  certain  real  estate  of  a  decedent,  which  limits 

the  time  within  which  the  sale  can  be  made  to 

1504.  See  Estate  iifOlvera,  70  Cal.  184.  a  period  sufficient  to  give  twenty  days  after 

the  publication  of  notice  of  the  sale  for  the  re- 

1505.  See  Estate  qf  Brennan,  65  CaL  517.  ception  of  bids,  is  not  unreasonable:  Id. 

1507.    BeHorence   to   determine    cor-  1549.    Time. — Where  the  court,  on  the 

rectneos  of  claim.  —  Under  this  section,  a  3d  of  March,  ordered  property  to  be  sold  at 

reference  to  determine  the  correctness  of  a  private  sale  on  or  before  the  9th  of  April,  there 

claim  against  the  estate  of  a  deceased  person  is  sufficient  time  under  this  section:  In  re  Dot' 

may  be  made  in  court,  if  the  claimant  and  the  sey,  75  CaL  258. 

personal  representative  of  the  deceased  con-  # 

sent  thereto:  Hall  v.  Superior  Court,  69  CaL  79.  1558.     Kinor  heim — Estoppel.  —  The 

consent  of  an  attorney,  appointed  by  the  court 

1510.    Bzecutor'e  claim  against  es-  to  represent  minor  heirs,  to  a  sale  of  real  pro* 

tate.  ~  An  unauthorized  appropriation  by  an  perty  for  the  purpose  of  paying  a  claim  against 

administrator  of  the  funds  of  the  estate  cannot  the  estate,  does  not  estop  such  heirs  from  after- 

be  made  the  buds  of  a  claim  by  him  against  wards  questionixijg  the  correctness  of  the  daim 

the  estate:  Estate  qf  Hill,  67  Cal.  238.    An  upon  an  accounting  by  the  administrator:  Es- 

administrator  who  is  personally  interested  in  tate  of  Hill,  67  CaL  238. 
a  claim  against  the  estate  is  disqualified  from 

acting  upon  it:  Id.  1569.    Action  to  foreclose  mortgage 

agfdnst  homestead. — Under  this  section, 

1517.    Sale  without  order  of  court.  —  an  action  against  the  estate  of  a  deceased  per- 

An  executor  who  sells  or  otherwise  disposes  son  to  foreclose  a  mortgage  on  a  homesteaci  is 

of  personal  property  belonging  to  the  estate  not  afifected  by  the  statute  of  limitations  pend- 

which  he  beneves  to  be  worthless,  without  an  ing  the  proceedings  for  the  settlement  of  the 

order  of  court  authorizing  him  to  do  so,  is  estate,  when  the  mortgage  and  the  note  secured 

ffuilty  of  conversion,  and  is  liable  to  the  estate  thereby  have  been  presented  to  the  adminis- 

xor  its  value,  with  legal  interest:  Estate  of  trator  of  the  estate  and  to  the  judge,  and  al- 

Bad4m(ih,  74  CaL  536.  lowed  by  them:  Wm  v.  Wmms,  72  CaL  644. 

1586.    Jurisdiction.  ^  Consent  of  guar-  1571.    Neglbct  of  executor  in  relation 

dian  appointed  in  and  resident  of   another  to  sale.  —In  an  action,  under  this  seotlon,  to 
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recover  on  the  bond  of  an  ezecator  or  adminis-  void  beoaase  of  the  invalidity  of  the  a^point- 

trator,  for  his  neglect  or  misconduct  in  the  pro-  ment  of  the  acting  administrator:  OowMt, 

ceedinffs  in  relation  to  a  sale  of  the  real  estate  8oher,  68  Cal.  95. 
of  the  deceased,  the  complaint  most  show  that 

the  plaintiff  has  been  actaallj^  damaged  by  1676.  Sale  by  execator — Bxcoaa  over 
the  sale;  and  where  the  complaint  contains  no  appraiaement. — An  ezecntorwho  sells  prop- 
averments  with  respect  to  any  proceedings  in  erty  belonging  to  Uie  estate  for  a  price  in  ex- 
the  probate  court  subsequent  to  the  con&ma-  cess  of  the  value  at  which  it  was  appraised 
tion  of  the  sale,  and  affirmatively  shows  that  must  account  to  the  estate  for  the  excess:  j&- 
the  land  was  sold  for  its  fuU  value,  no  dama^  iate  qfHadomeh,  74  CaL  596. 
is  alleged,  and  the  plaintiff  will  be  left  to  his 

remedy  in  the  probate  court:  ffdAev.  SUUham,  1676.    CkmirejraiLoe  to  admiziistrator. 

67  Cal.  245.  An  administrator  of  the  estate  of  a  deceased 

person,  who  induces  the  heir  of  the  decedent^ 

1672.    Vtauduleataaleof  landbyez-  b^  representations  fidse  in  fact»  thou^^mads 

ecutCHT.  — Under  this  section,  one  having  an  without  any  fraudulent  intent,  to  conv«y  to 

estate  of  inheritance  in  land  fraudulently  sold  him  his  interest  in  the  estate,  and  afterwards 

by  an  executor  or  administrator,  may  mamtain  procures  the   interest   to   be  distributed  to 

an  action  against  him  to  recover  double  the  himself,  becomes  an  involuntary  trustee  for 

value  of  the  land  sold;  but  this  section  does  tiie  heir:  Winger  v.  WIngerter,  71  CaL  106.    A 

not  authorize  an  action  against  the  sureties  on  person  who  is  nominated  as  a  co-executor  of 

his  official  bond:  We^  v.  Statham^  67  Cal.  245.  the  will  of  a  deceased  person,  and  applies  for 

letters  testamentary  thereon,  ceases  to  be  a 

1678.  Action  to  recover  propefrtjr  sold  trustee  for  the  estate  upon  his  refusal  or  ne- 

—  Statute  of  limitatioiui.  — An  action  by  gleet  to  qualify  as  executor;  and  a  subsequent 

the   heirs  of  a  deceased  intestate  to  recover  sale  to  him  by  the  executrix  of  certain  execu- 

real  property  sold  by  a  person  acting  as  his  tory  contracts  belonging  to  the  estate  is  valid, 

administrator  under  the  provisions  of  the  pro-  notwithstanding  he  reuized  large  profits  for 

bate  act^  and  by  order  of  the  probate  court,  the  performance  thereof,  if  the  sale,  at  the 

must  be  brought  within  three  years  next  after  time  it  was  made,  was  fur  and  just,  upon  a 

the  sale,  or  within  three  years  after  they  at-  sufficient  consideration,  and  for  the  best  mter- 

tain  majority,  notwithstanding  such  sale  was  ests  of  the  estate:  Bowien  v.  Pierce,  73  Id.  459. 

Hie  following  is  the  title  andpreliminary  clauses  of  an  act  approved  March  15,  1887,  to  take 
effect  immediately.  Statutes  1887,  115: — 

An  Act  to  aanend  amd  rngpfHement  an  ad  entitled  "An  Act  to  e8tal>li8h  a  Code  qf  Oivil  Procedure,** 
approved  March  11, 187iS,  and  to  add  a  new  article  thereto,  to  be  knovm  aa  article  Jive,  qf  chapter 
eeven,  qf  title  ekven,  cfpart  three,  for  the  purpose  qf  authorizing  eaoecu/tore  and  admimUratore  to 
make  mortgagee  and  leaeee  qf  (he  real  eatate  qf  decedenta. 

fAppioved  March  15. 1887;  1887, 116.1 
Sboiion  1.    A  new  article  is  hereby  added  to  the  Code  of  Civil  Procedure,  to  be  known  as 

artide  five,  of  chapter  seven,  of  title  eleven,  of  part  three,  and  to  read  as  follows: — 

ARTICLE  V. 

MORTGAeES  AND  LEASES  OF  BEAL  ESTATE  IH  CERTAIN  OABBS. 

1677,  Superior  judge  may  empower  administrcttor  to  mortgage  or  Uaae  real 
estdte. 

Sec.  1577.  Whenever,  in  any  estate  now  being  administered,  or  that  may 
hereafter  be  administered,  it  shall  appear  to  the  superior  court,  or  a  judge 
thereof,  to  be  £Dr  the  advantage  of  the  estate  to  raise  money  by  a  mortgage 
of  the  real  property  of  the  decedent,  or  any  part  thereof,  or  to  make  a  lease 
of  said  realty,  or  any  part  thereof,  the  court  or  judge,  as  often  as  occasion 
thereof  shall  arise  in  the  administration  of  any  estate,  may,  on  a  petition, 
notice,  and  hearing  as  provided  for  in  this  article,  authorize,  empower,  and 
direct  the  executor  or  administrator  to  mortgage  or  lease  such  real  estate,  or 
any  part  thereof. 

1678.  Manner  qf  obtaining  authority  to  mortgage. 

Sec.  1578.  To  obtain  an  order  to  mortgage  such  realty,  the  proceedings  to 
be  taken  and  the  effect  thereof  shall  be  as  follows:  — 

Firet — The  executor,  administrator,  or  any  person  interested  in  the  estate, 
may  file  a  verified  petition  showing, — 1.  The  particular  purpose  or  purposes 
for  which  it  is  proposed  to  make  the  mortgage,  which  shall  be  either  to  pay 
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the  debts,  legacies,  or  charges  of  administration,  or  to  pay,  reduce,  extend, 
or  renew  some  lien  or  mortgage  already  subsisting  on  said  realty,  or  some 
part  thereof;  2.  A  statement  of  the  debts,  legacies,  charges  of  administra- 
tion, liens,  or  mortgages  to  be  paid,  reduced,  extended,  or  renewed,  as  the 
case  may  be;  3.  The  advantage  that  may  accrue  to  the  estate  from  raising 
the  required  money  by  mortgage,  or  providing  for  the  payment,  reduction,  ex- 
tension, or  renewal  of  the  subsisting  liens,  or  mortgages,  as  the  case  may  be; 
4.  The  amount  to  be  raised,  with  a  general  description  of  the  property  pro- 
posed to  be  mortgaged;  and  6.  The  names  of  the  legatees  and  devisees,  if 
any,  and  of  the  heirs  of  the  deceased,  so  far  as  known  to  the  petitioner. 

Second  —  Upon  filing  such  petition,  an  order  shall  be  made  by  the  court  or 
jfidge,  requiring  all  persons  interested  in  the  estate  to  appear  before  the  court 
or  judge,  at  a  time  and  place  specified,  not  less  than  four  nor  more  than  ten 
weeks  thereafter,  then  and  there  to  show  cause  why  the  realty  (briefly  indi- 
cating it),  or  some  part  thereof,  should  not  be  mortgaged  the  amount  men- 
tioned in  the  petition  stating  such  amount,  or  such  lesser  amount  as  to  the 
court  or  judge  shall  sedm  meet,  and  referring  to  the  petition  on  file  for  further 
particulars. 

7%ird  —  The  order  to  show  cause  may  be  personally  served  on  the  persons 
interested  in  the  estate,  at  least  ten  days  before  the  time  appointed  for  hear- 
ing the  petition,  or  it  may  be  published  for  four  successive  weeks  in  a  news- 
paper of  general  circulation  published  in  the  county. 

Fowrth — At  the  time  and  place  aj^inted  in  the  order  to  show  cause,  or  at 
such  other  time  and  place  to  which  the  hearing  may  be  postponed  (the  power 
to  make  all  needful  postponements  being  hereby  vested  in  the  court  or 
judge),  having  first  received  satisfactory  proof  of  personal  service,  or  publi- 
cation of  the  order  to  show  cause,  must  proceed  to  hear  the  petition,  and  any 
objections  that  may  be  filed  or  presented  thereto.  Upon  such  hearing,  wit- 
nesses may  be  compelled  to  attend  and  testify  in  the  same  manner  and  with 
like  effect  as  in  other  cases;  and  if  after  a  full  hearing  the  court  or  judge  is 
satisfied  that  it  will  be  for  the  advantage  of  the  estate  to  mortgage  the  whole 
or  any  portion  of  the  real  estate,  an  order  must  be  made  authorizing,  em- 
powering, and  directing  the  executor  or  administrator  to  make  such  mort- 
gage. The  order  may  direct  that  a  lesser  amount  than  that  named  in  the 
petitition  be  borrowed,  and  may  prescribe  the  maximum  rate  of  interest,  and 
period  of  the  loan,  and  require  that  the  interest,  and  the  whole  or  any  part 
of  the  principal,  be  paid,  from  time  to  time,  out  of  the  whole  estate  or  any 
part  thereof,  and  that  any  buildings  on  the  premises  to  be  mortgaged  shall 
be  insured  for  further  security  of  the  lender,  and  the  premiums  paid  from, 
such  income. 

Fifth  —  After  the  making  of  the  order  to  mortgage,  the  executor  or  admin- 
istrator shall  execute,  acknowledge,  and  deliver  a  mortgage  of  the  premises 
for  the  amount  and  period  specified  in  the  order,  setting  forth  in  the  mort- 
gage that  it  is  made  by  authority  of  the  order,  and  giving  the  date  of  such 
order.  A  certified  copy  of  the  order  shall  be  recorded  in  the  office  of  the 
county  recorder  of  every  county  in  which  the  encumbered  land,  or  any  por- 
tion thereof,  lies.  No  bond,  note,  or  other  personal  obligation  shall  be  given 
with  the  mortgage,  or  created  thereby. 
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Sixth  —  Every  mortgage  bo  made  shall  be  efifectual  to  mortgage  and  hy* 
pothecate  all  the  right,  title,  interest,  and  estate  which  the  decedent  had  in  the 
premises  described  therein,  at  the  time  of  his  death,  and  any  right,  title,  or  in- 
terest in  said  premises,  acquired  by  his  estate,  by  operation  of  law,  or  other- 
wise, since  the  time  of  his  death.  Jurisdiction  of  the  court  to  administer  the 
decedent's  estate  shall  be  effectual  to  vest  such  court  and  judge  with  jurisdic- 
tion to  make  the  order  for  the  mortgage,  and  such  jurisdiction  shall  conclu- 
sively inure  to  the  benefit  of  the  mortgagee  named  in  the  mortgage,  his  heirs 
and  assigns.  No  irregularity  in  the  proceedings  shall  impair  or  invalidate  the 
same,  or  the  mortgage  given  in  pursuance  thereof;  and  the  mortgagee,  his  heirs 
and  assigns,  shall  have  and  possess  the  same  rights  and  remedies  on  the  mort- 
gage as  if  it  had  been  made  by  the  decedent  prior  to  his  death;  providedy 
however^  that  upon  any  foreclosure,  if  the  proceeds  of  the  encumbered  prop- 
erty are  insufficient  to  pay  the  mortgage,  no  judgment  or  claim  for  any 
deficiency  of  such  proceeds,  to  satisfy  the  mortgage,  or  the  costs,  or  expenses 
of  sale,  shall  be  had  or  allowed,  except  in  oases  where  the  mortgage  was  given 
to  pay,  reduce,  extend,  or  renew  a  lien  or  mortgage  subsisting  on  the  realty, 
or  some  part  thereof,  at  the  time  of  the  death  of  the  decedent,  and  the  indebt- 
edness secured  by  such  lien  or  mortgage  was  an  allowed  and  approved  claim 
against  his  estate;  and  provided  also^  that  in  such  cases  the  part  of  the 
indebtedness  remaining  unsatisfied  must  be  classed  and  paid  with  other 
demands  against  the  estate,  as  provided  in  article  three,  chapter  ten,  of  title 
eleven,  part  three,  of  this  code,  with  respect  to  mortgages  subsiBting  at  the 
time  of  death. 

1679.   Obtaining  order  to  lease. 

8eo.  1679.  To  obtain  an  order  to  lease  the  realty,  the  proceedings  to  be 
taken  and  the  effect  thereof  shall  be  as  follows:  — 

First  — The  executor,  administrator,  or  any  person  interested  in  the  estate* 
may  file  a  verified  petition  showing, — 1.  The  advantage  or  advantages  that 
may  accrue  to  the  estate  from  giving  a  lease;  2.  A  general  description  of  the 
property  proposed  to  be  leased;  3.  The  term,  rental,  and  general  conditions 
of  the  proposed  lease;  and  4.  The  names  of  the  legatees  and  devisees,  if  any, 
and  of  the  heirs  of  the  deceased,  so  far  as  known  to  the  petitioner. 

Second — Upon  filing  such  petition,  an  order  shall  be  made  by  the  court  or 
judge  requiring  all  persons  interested  in  the  estate  to  appear  before  the  court 
or  judge,  at  a  time  and  place  (specified),  not  less  than  two  nor  more  than 
four  weeks  thereafter,  then  and  there  to  show  cause  why  the  realty  (briefly 
indicating  it)  should  not  be  leased  for  the  i>eriod  (stating  it),  at  the  rental 
mentioned  in  the  petition  (stating  it),  and  referring  to  the  petition  on  file  for 
further  particulars. 

Third  —  The  order  to  show  cause  may  be  personally  served  on  the  persons 
interested  in  the  estate,  at  least  ten  days  before  the  time  appointed  for  hear- 
ing the  petition,  or  it  may  be  published  for  two  successive  weeks  in  a  news- 
paper of  general  circulation  published  in  the  county. 

Fourth — At  the  time  and  place  appointed  in  the  order  to  show  cause, 
or  at  such  other  time  and  place  to  which  the  hearing  may  be  postponed  (the 
power  to  make  all  needful  postponements  being  hereby  vested  in  the  court  or 
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judge),  the  court  or  judge  having  first  received  satisfactory  proof  of  personal 
service,  or  publication,  of  the  order  to  show  cause,  must  proceed  to  hear  the 
petition,  and  any  objections  that  may  be  filed  or  presented  thereto.  Upon 
such  hearing,  witnesses  may  be  compelled  to  attend  and  testify  in  the  same 
manner  and  with  like  effect  as  in  other  cases,  and  the  court  may  (in  its  dis- 
cretion) appoint  one  or  more,  not  exceeding  three,  disinterested  persons  to 
appraise  the  rental  value  of  the  premises,  and  direct  that  a  reasonable  com- 
pensation for  their  services,  not  to  exceed  five  dollars  per  day,  be  paid  by  the 
estate.  If,  after  a  full  bearing,  the  court  or  judge  is  satisfied  that  it  will  be 
for  the  advantage  of  the  estate  to  lease  the  whole  or  any  portion  of  the  real 
estate,  an  order  must  be  made  authorizing,  empowering,  and  directing  the 
executor  or  administrator  to  make  such  lease.  The  order  may  prescribe  the 
minimum  rental  to  be  received  for  the  premises,  and  the  period  of  the  lease, 
which  must  in  no  case  be  longer  than  for  five  years,  and  may  prescribe  the 
other  terms  and  conditions  of  such  lease. 

Fifth — After  the  making  of  the  order  to  lease,  the  executor  or  adminis- 
trator shall  execute,  acknowledge,  and  deliver  a  lease  of  the  premises,  for  the 
rent,  and  period,  and  with  the  conditions  specified  in  the  order,  setting  forth 
in  the  lease  that  it  is  made  by  authority  of  the  order,  and  giving  the  date 
of  such  order.  A  certified  copy  of  the  order  shall  be  recorded  in  the  office  of 
the  county  recorder  of  every  county  in  which  the  leased  land  or  any  portion 
thereof  lies. 

Sixth — Every  lease  bo  made  shall  be  effectual  to  demise  and  let,  at  the 
rent,  for  the  term,  and  upon  the  conditions  therein  prescribed,  the  premises 
described  therein.  Jurisdiction  of  the  court  to  administer  the  decedent's 
estate  shall  be  effectual  to  vest  such  court  and  judge  with  jurisdiction  to 
make  the  order  for  the  lease,  and  such  jurisdiction  shall  conclusively  inure 
to  the  benefit  of  the  lesseCi  his  heirs  and  assigns.  No  omission,  error,  or 
irregularity  in  the  proceedings  shall  impair  or  invalidate  the  same,  or  the 
lease  made  in  pursuance  thereof. 

l^oTxs  aw  Bkgiszons  Appuoasub  to  SBonoirs  1581-1664 

1581.     Power    of   administrator    to  traoaaotions  between  himself  and  tho  decedent: 

lease:  See  Iholan  v.  McCauley,  66  Oal.  476.  McOregfyr  v.  JhneUy,  67  Id.  149. 

Idf e  insorance  policy.  —  The  ezecntor  of  Foreign  ezecutrix.  —  A  foreign  execatrix 

a  testator  who  by  his  will  gave  all  of  his  estate  may  maintain  an  action  in  this  state  in  her  in« 

after  the  payment  of  his  debts  to  his  mother,  is  dividual  name  on  a  judgment  recovered  by  her 

ihe  proper  party  to  sue  for  and  receive  the  as  executrix  in  another  state  on  a  debt  due  to 

money  ane  on  a  policy  of  insurance  on  the  tes-  her  testator:  Lewia  v.  Adaima,  70  Cal.  403.    In 

tator^  Ufe,  payable  subject  to  the  will  of  the  such  an  action,  the  averments  in  the  complaint 

insnrod:  WinterJuUter  v.  Workmen*9  Cfuarantee  of  the  official  capacity  of  the  plaintiff  are  mere 

FundAss^nqfS.  F,,  75  Gal.  245.  surplusage,  and  may  be  disregarded:  Id.    A 

complaint  in  ejectment  entitled  "KB.,  ad- 

158d.  Action  bv. — An  averment  that  let*  ministrator  of  the  estate  of  W.  B.,  deceased/* 
ters  of  administration  upon  the  estate  of  a  de-  and  alleging  ownership  and  right  of  possession 
cedent  ''were  issued  by  the  superior  court  of  in  plaintiff,  containing  no  allegations  respect- 
the  county  of  Alameda  to  this  plaintiff,  who  ing  his  representative  character,  is  not  demur- 
duly  qualified  as  the  administrator  of  said  es-  rable  for  ambiguity  or  uncertainty;  but  the 
tate,  and  entered  upon  the  discharge  of  his  omissionof  the  worn ''as "renders  the  words 
duties  as  such  administrator,'*  is  a  sufficient  added  to  the  title  deseriptio  personas^  and  the 
averment  of  the  representative  capacity  of  the  action  is  byplaiirtiff  in  his  individual  capacity: 
plaintiff  to  sustain  a  judgment  in  the  absence  Burling  v.  Thompkina,  77  Cal.  257. 
of  a  demurrer  to  the  complaint:  McOutcheon  v. 

Wegtorif  65  CaL  97.    In  an  action  bv  the  per-  1585.    Accoontizig  by  surviving  part- 

Bonal  representative  of  a  deceased  person  to  ner. — Under  tiiis  section,  the  superior  courts 

enforce  a  demand  due  the  estate  of  the  deced-  in  a  proceeding  for  the  settiement  of  the  estate 

ent,  the  defendant  is  a  competent  witness  as  to  of  a  decedent,  has  authority  to  require  a  person* 
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who  admitB  beintf  the  soiviymg  partner  of  the  lect^  nnlem  it  is  shown  that  the  interest  has 

decedent,  to  file  his  accoont  ofthe  partnership  been  or  can  be  collected  by  him :  BttaU  ofMooirty 

alEurs,  and  as  an  incident  thereto,  to  exam-  72  Id.  335. 

ine  witnesses  for  the  purpose  of  determining  Bucoeaaive  administratioiiB.  -^The  neg- 
the  sufficiency  <^  the  account  as  filed.  But  the  ligence  of  the  administrator  of  the  estate  of  a 
court  has  no  authority  to  settle  and  adjust  the  decedent,  who  has  succeeded  a  former  admin- 
accounts  between  the  surviving  partner  and  isfcrator,  to  collect  from  the  latter  a  balance 
the  representative  of  the  deceased,  nor,  if  the  found  to  be  due  from  him  to  the  estate  upon 
existence  of  the  partnership  be  denied,  to  de*  the  settlement  of  his  accounts,  does  not  release 
termine  the  question  of  its  existence  or  non-  the  sureties  on  the  bond  of  the  former  admin- 
existence:  Andrade  v.  Superior  Count,  75  GaL  istrator  from  liability  for  such  balance:  Estate 
459.  qf  Connelly,  73  GaL  423. 

SturvivinsT  partner  cannot  Tnafatain  Idability  of  co-oxecuton.  —  The  obliga- 

action  against  the  personal  representative  of  tions  of  co-executors  arise  from  their  contract, 

his  deceased  partner  for  an  accounting  of  the  and  are  sereral;  and  for  a  neglect  of  their  duty 

partnership  afiairs:  McKay  v.  </ay,  70  GaL  581.  as  trustees,  their  liability  is  the  several  liabil- 

Bequest  of  partnership  interest  to  ear-  ity  of  each,  and  a  release  of  one  does  not  dis- 

▼ivor,  effect  of:   See  FalMier   v.  Pamter,  68  charge  the  other:  /n  re  ^amieraon,  74  GaL  199. 

GaL  395.  In  tms  case  one  of  two  executors,  having  the 

exclusive  possession  of  a  note  and  mortgage 

1597.    Spedflc  performance.  —Where  belonging  to  the  estate,  with  knowledge  that 

an  action  for  the  specifio  performance  of  a  con-  they  were  nearly  outlawed,  took  no  steps  to 

tract  for  the  sale  of  land  is  brought  against  a  enforce  the  same  until  after  they  were  barred 

defendant  as  the  executor  of  the  will  of  the  by  the  statute  of  limitations.    The  debt  was 

deceased  vendor,  after  the  resignation  of  his  in  consequence  lost  to  the  estate.    His  co-ex- 

executorship  has  been  accepted  oy  the  probate  ecutor  took  no  steps  in  the  matter,   relying 

courts  and  without  joining  the  heirs  of  the  de-  upon  the  positive  statements  of  the  other  that 

ceased,  a  judgment  rendered  therein  against  he  knew  all  about  it^  and  that  there  was  plenty 

him  as  executor  does  not  bind  the  heirs:  Luco  of  time  to  attend  to  the  collection  of  the  note. 

V.  Commercial  Bankqf  San  Diego,  70  GaL  339.  The  parties   interested  in  the  estate  snhae- 

quently,   by  a  written  instrument,  promised 

1018.    Xacoihange  of  onrrenoy  for  gold,  not  to  seek  any  legal  redress  against  the  co-ck- 

— An  executor  who  exchanged  currency  be-  ecutor.     It  was  held  that  the  executor  having 

longing  to  the  estato  for  its  equivalent  in  gold,  the  exclusive  possession  of  the  note  and  mort- 

at  a  time  when  gold  was  at  a  premium,  for  tiie  gage  was  alone  guilty  of  aeyligenee,  and  was 

purpose  of  satisfying  a  debt  then  due  by  the  properly  chargeable  therewith,  and  that  his 

estate,  which  was  payable  in  gold,  in  a  subse-  liability  was  not  discharged  by  the  release  of 

quent  aooountinff,  when  currency  and  gold  are  his  co-executor:  Id. 
of  equal  value,  should  only  be  charged  for  the 

amount  of  the  gold  purchased:  ^9<a^^i9aiuier-  1616.    Sxpenditnree  made  on  behalf 

•oiH  74  GaL  199.  of  an  adminfirtrator,  while  legally  confined 

Payment  of  unlawftU  claim.  —  The  heirs  in  an  insane  asylum,  maybe  ratified  by  him 

of  an  intestate  cannot  maintain  an  action  on  after  his  restoration  to  mental  capacity  has 

the  bond  of  an  admitiistrator  to  recover  for  a  been  judioially  detemuned:   In  re  Moore,  '72 

misappropriation  of  the  funds  of  the  estate  un-  Gal.  335. 

til  alter  an  accounting  has  been  had  in  the  Uoney  paid  deceaeed*e  partner.  —The 
probate  court,  and  the  administrator  has  re-  refusal  of  the  court,  on  the  settlement  of  the 
fused  to  pay  the  amount  adjudged  against  him:  final  account  of  an  administrator,  to  allow  him 
Weihe  v.  Statham,  67  Gal.  84.  credit  for  money  paid  to  the  partner  of  the  de- 
Failure  to  pay  taxes.  —  Anadminiatrator  ceased  for  losses  incuired  in  running  a  hotel, 
is  properly  chargeable  with  the  value  of  real  or  to  permit  a  correction  to  be  made  as  to  a 
property  which  has  become  lost  to  the  estate  disallowed  item  in  a  f wmer  aooount»  will  not 
through  his  neglect  to  pay  the  taxes  thereon,  be  interfered  wi^  on  appeal,  when  the  evi- 
and  with  interest  oa  money  of  the  estate  which  dence  is  insufficient  either  to  support  the  ex- 
he  had  drawn  and  mingled  with  his  own  funds  penditure  or  to  warrant  the  correction:  BtkUe 
and  omittod  from  hia  acoount:  Eatate  qfHerie'  </  Herteman,  73  Gal.  545. 
man,  73  Gal.  645.  Attorney  or  book-keeper,  amounts  paid 

to:    See  In  re  Eatate  qf  Stuttmeieter,  75  Gal. 

1614.    liataUity  for  interest.  —  An  ad-  346;  In  re  Eatate  of  Rety,  76  Id.  256.    An  ex- 

ministrator  who  uses  the  funds  of  his  deced-  ecutor  cannot  litigate  the  claim  of  one  legatee 

ent's  estate  for  his  own  profit  is  liable  for  in-  as  against  another  at  the  expense  of  the  es- 

terest  at  the  legal  rate,  with  annual  rests:  tate:  Eataie  of  Marrey,  65  Id.  287.     And  it  is 

MerryUld  v.  Longmire,  66  GaL  180.  no  part  of  the  duty  of  an  administrator  to  con- 
test the  probate  of  a  will,  and  the  fees  paid 

1616.  Uncolleoted  debt. -^  An  executor  an  attorney  at  law,  for  services  in  such  con- 
is  answerableifor  the  amount  of  an  uncollected  test»  is  not  a  proper  chaxge  against  the  estate: 
debt  due  the  decedent  as  appraised  in  the  Estate  qf  Pareons,  65  Id.  240.  He  is  not 
inventory,  unless  it  appears  to  the  court  that  entitled  to  be  allowed  for  payments  made  to 
the  failure  to  collect  the  debt  was  not  the  re-  an  attorney  or  book-keeper  for  services  which 
suit  of  the  negligence  of  the  executor:  Eeiateqf  he  should  have  performed  himself,  and  for  do- 
Bandermm,  74  Gal.  199.  But  an  administrator  ing  which  he  receives  a  commission;  nor  for 
is  not  chargeable  with  the  interest  stipulated  to  services  made  necessary  in  consequence  of 
be  paid  on  a  loan  of  the  moneys  of  the  estate  neglect  of  duty,  or  unnecewary  and  unreasen- 
made  by  him,  which  he  afterwards  fails  to  col-  able  delay  in  closing  the  administration;  nor  for 
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moneys  expended  in  the  parchase  of  land,  and  erty  in  the  hands  of  the  administrator,  and 

the  erection  thereon  of  a  l>ailding  adjoining  a  directing  that  he  forthwith  file  his  final  ac- 

hotel  belonging  to  the  estate:  EsUUe  qf  Moore,  count,  is  an  attempt  on  the  part  of  the  conrt 

72  Id.  335.     Nor  to  credit  for  payments  made  to  state  and  settle  the  account  of  the  adminis- 

for  the  services  and  traveling  expenses  of  his  trator,  and  is  erroneous:  Estate  <if  BuUockf  75 

attomev,  not  exceeding  a  reasonable  compen-  Cal.  419. 
sation  for  the  labor  actually  performed,  when 

the  same  were  necessar  jr  to  enable  him  to  prop-       1629.    Beslgnation  of  ezecator.  —  An 

erly  perform   the   duties  of   his  trust:    Id.  executor,  after  he  has  resigned  his  trust,  may 

Whetner  an  administrator  should  be  allowed  be  compelled  to  account  with  the  estate  for 

for  payments  made  for  the  services  of  a  book-  the  value  of  personal  property  converted  by 

keeper  depends  upon  the  circumstances  of  the  him,  which  he  had  neglected  to  include  in  his 

estate,  and  the  allowance  thereof  is  properhr  prior  accounts:  Estate  qfRadovieh,  74  Cal.  536. 

within  the  discretion  of  the  probate  judge:  lo.  And  when  an  executrix,  who  is  also  one  of  ^e 

devisees  and  distributees  of  an  estate,  and 

1618.     OompeiiBatioiL  of  administra-  who  has  made  an  assicniment  of  her  interest, 

tor. — An  administrator   may  renounce   his  resigns  her  trust,  and  dies  without  having 

claim  to  compensation  for  the  performance  of  rendered  any  account  or  report,  and  adminis- 

the  duties  of  the  trusty  and  a  promise  made  by  trators  have  been  appointea  in  her  stead,  the 

him  to  the  person  entitled  under  the  law  to  rights  of  the  parties  in  interest  cannot  be 

the  administration  of  the  estate,  before  his  determined  in  a  proceeding  by  the  adminis- 

appointment,    that    he    would    not    charge  trators  for  a  settlement  of  uieir  accounts  and 

for     his     services,     is     equivalent     to     a  for  distribution.    The  accounts  of  the  execn- 

rennnciation  of  his  claim:  Estate  qf  DaviSf  65  trix  must  be  adjusted  and  determined  in  a 

OaL  309.    The  executors  of  the  last  will  of  a  court  of  equity:  QUman  v.  Curtis,  65  Id.  572. 
deceased  person  are  not  entitled  to  commis- 
sions upon  the  value  of  a  piece  of  land  of       .^^9^:   BzoeptionB  to  acconnt. — Under 

which  they  had  taken  possession,  and  which  this  section,  the  court,  on  a  proceeding  for  the 

was  included  in  their  inventory  as  a  part  of  settlement  of  the  account  of  an  executor,  has 

the  property  of  the  estate,  where  it  is  after-  power  to  examine  him  touching  any  and  all 

waros  determined,  in  an  action  brought  against  items  of  the  account,  and  to  base  its  decree  of 

them  to  recover  the  possession,  that  the  land  settlement  upon  such  examination,  notwith- 

did  not  belong  to  the  estate:  Estate  qfRkaui,  standing  no  person  interested  in  the  estate  has 

70  Id.  69.  >  filed  specific  exceptions  to  the  items  to  which 

the  examination  is  directed:  Estate  qf  Bander^ 

1622.    Obligation   to   account.— The  son,  74 CaL  199. 
obligation  of  an  executor  to  account  is  continu- 
ous, and  does  not  become  barred  by  the  statute        1632.     Iiosa  of  tax  receipts. — Patrol 

of  limitations:  Estate  qf  Sanderson,  74  CaL  199.  evidence  of  the  payment  of  taxes  by  the  ad- 
ministrator on  the  property  of  the  estate  is 

1628.   Delay  in  aooounting. — An  exec-  admissible,  after  the  loss  of  the  tax  receipts 

ator  who  is  guilty  of  great  delav  in  account-  has  been  shown:  Estate  qf  Moore,  72  CaL  335. 
ing  is  propeny  chargeable  with  legal  interest 

upon  balances,  with  annual  rests:  Estate  (ff       1688.    Notioe  of  hearing  for  distriba- 

JSanderson^  74  Cal.  199.  tion— Sofl&oiency  of:  See  In  re  Sharboro, 

Be&Gtive   account.  —  An  administrator,  70  Csl.  147. 
having  presented  his  first  annual  account  to 

the  court,  and  pending  its  settlement  having        1684.    Itema  not  paid.  —  In  the*  final 

filed  a  second  accoun^  the  court,  finding  the  settlement  of  an  admimstrator's  account,  it  is 

first  so  defective  that  it  could  not  properly  be  not  error  for  the  court  to  adjudicate  upon 

passed  upon,  ordered  the  administrator  to  file  items   in  anticipation  of   payment,  such  as 

one  account^  which  should  be  full  and  com-  clerk's  fees  and  the  like:  Parsons's  Estate,  65 

plete  up  to  the  date  of  its  rendition.    In  such  CaL  240.    It  is  error  for  the  court  to  find  that 

a  case  the  action  of  the  court  was  proper:  certain  sums  had  been  paid  for  the  redemption 

Einchfdd  v.  Cross,  67  CaL  661.  of  real  property  belongmg  to  the  estate  from  a 

Premature  settlement  of  account.  —  tax  sale,  wnen  there  is  nothing  in  the  account 
An  order  of  the  superior  court  sitting  in  pro-  or  report^  or  any  of  the  proceedings,  upon 
bate,  which  directs  an  administrator  to  dismiss  which  to  base  such  finding:  Id.  An  order 
an  action  brought  by  him  on  a  claim  alleged  to  settling  the  administrator's  account,  and  ad- 
be  due  the  estate,  and  to  forthwith  file  his  final  judgins  that  all  the  items  allowed  and  not  paid 
account,  and  which,  after  finding  i^t  no  were  alien  and  charge  upon  the  property  of  the 
property  belonging  to  the  estate  has  ever  come  estate,  can  produce  no  injury  to  any  one:  Id. 
mto  his  hands  as  administrator,  further  directs  Order  settling  account  —  Sufficiency 
that,  upon  the  settlement  of  the  account  so  to  oL  —  On  a  contest  of  the  accounts  of  an  ex- 
be  file<C  the  administrator  be  discharged  and  ecutor,  an  order  that  the  account  "  be,  and  the 
the  estate  closed,  is  erroneous,  in  that  it  same  is  hereby,  allowed  and  approved,  except 
attempts  to  settle  the  account  of  the  adminis-  as  to  the  matters  following,"  etc,  is  sufficient 
trator  before  the  same  is  filed:  Estate  qf  BuU  as  an  order  settling  the  account:  Estate  qf 
lock,  75  Cal.  419.  Sanderson,  74  Cal.  199. 

Failure  to  give  notice,  eiXbct  of:  See 

1624.    Final  account.  —An  order   di-  Baher  v.  O'Rwrdan,  65  CaL  368. 
reoting  an  administrator   to   dismiss  a  suit 

brought  by  him  on  a  claim  alleged  to  be  due        1685.      Guardian  of  estate  of  minors 

the  estate,  and  finding  that  there  is  no  prop-  has  the  right  to  appear  and  contest  the  aoooont 
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of  an  administsrator  in  an  estate  where  hia  the  aocoonta  of  an  administratoTy  the  refoaal 

wards  are  interested.    The  appointment  of  an  of  the  coort  to  entertain  such  a  motion,  or  to 

attorney  to  represent  the  minors  does  not  settle  a  statement  of   the   case  to  be  used 

snpersede  the  guardian's  rights:  Estate  of  Row,  thereon,  cannot  be  reviewed  on  appeal.    If  a 

66  CaL  241.  new  trial  may  be  had  in  such  a  proceeding,  the 

proper  remedy  of  the  moving  party,  in  case  of 

1636.    Trial  and  evidence.  —  A  trial  by  such  a  refusal,  is  by  mandamua  to  compel  the 
jury  of  the  issues  raised  by  a  contest  to  the  court  to  take  action  in  the  matter:  In  re  HerU- 
account  of  an  administrator  of  the  estate  of  a  man,  73  Id.  545.    The  reversal  of  a  decree  set- 
deceased  person  is  not  a  matter  of  right,  and  tling  the  account  of  an  administrator  sets  aside 
their  verdict  thereon  is  merely  advisory  to  the  such  settlement,  and  thereafter  any  person  in- 
court;    consequently,  an  irregularity  in  the  terested  in  the  estate  may  appear  in  the  lower 
formation  of  the  jury,  or  an  error  in  the  instruc-  court  and  file  exceptions  to  the  account:  Estate 
tions,  is  immaterial:  Estate  qf  Moore,  72  CaL  qf  Eose,  66  Id.  241. 
336.    Exceptions  to  the  account  of  an  executor  --.^^     .«                  *         xi       _# 
do  not  create  "  issues  of  fact,"  such  as  must  be  ^^^'  ^ J«P«M»«  <«  wection  of  monu- 
submitted  to  a  jury  on  demand  of  a  party  in  ment  at  the  grave  of  a  deceased  perron  m 
interest:  Estate  qf  Sanderson,  74  Id.  199.     On  i^^  expenses,  withm  the  meaninff  of  the 
such  a  contest,  evidence  tending  to  show  that  statute:  BagnaU  v.  Roach,  76  CaL  106. 
the  administration  of  the  f  tf^  ^".'^^^^S"  1668.    Petition   by   executor.  -  In  a 
sanly  prolonged  through  the  wiUful  to^^^^^  proceeding  for  the  settWnt  of  the  estate  of 
the  adnunistrator,  and  that  certam  expendi-  *  decedent,  the  court  has  no  authority  under 
tares  were  ne«iMitated  by  the  deUy,  is  1^  y^       y^    ^^  ^              ^j^l  distribution 
.ible:  BUateof  Moore,  72ld.  335     On  the  tnal  ^      -y^        j  ^   Wutor:  BsUUe  «/ 
of  an  objectiop  to  certain  items  m  the  account,  T\,^jt;^  lin^'i  qi  i 
wherein  the  administrator  seeks  credit  for  ex-  -'^"«^»  '*  ^^-  ^^a- 

penditures  made  by  him  for  the  care  and  sup-  1660.    Votice  of  hearing  for  dirtri- 

port  of  the  minor  children  of  the  deceased,  for  bation.  —  A  decree  of  distribution  was  ob- 

the  alleged  reason  that  their  mother,  in  whose  jected   to   on   the   ground   that   the  notice 

favor  a  family  allowance  had  been  made,  had  required  by  section  1633  of  the  Code  of  Civil 

voluntarily  left   the   family   residence,  and  Procedure  had  been  improperly  given.    The 

abandoned  the  children  and  refused  to  contrib-  notice  was  in  due  form,  signed  by  the  clerk  of 

ute  to  their  support,  evidence  of  tiie  motW  the  proper  court,  and  posted  according  to  law, 

tending  to  show  the  contrary,  and  that  she  had  ^nd  an  affidavit  of  posting  made  by  a  qualified 

been  fonably  ejected  from  the  family  residence  person.    There  was  no  evidence  in  the  record 

by  the  admimstiator,  is  admissible:  Id.  ^bat  the  person  making  the  affidavit  did  not 

act  for  the  derk,  or  that  the  notice  did  not 

1687.  Conclusiveness  of  decree  set-  remain  where  posted  for  the  required  time. 
tUng  account.— An  order  of  a  probate  court  xhe  giving  of  a  proper  notice  was  recited  in 
allowing  or  disallowing  a  final  account  is  a  the  decree.  It  was  held  that  the  objection 
final  settlement  and  adjudication  of  the  matter  could  not  be  sustained:  EsUUe  qf  Sbarbon, 
of  which  it  assumes  to  dispose,  and  cannot  70  Qg^  147. 
afterwards  be  collaterally  attacked  or  im- 
peached in  the  same  or  any  other  court  by  the  1661.  Part  pajrment  of  legacy.  —  A 
parties  thereto  or  their  privies:  Tobelman  v.  probate  court  may  order  the  payment  to  a 
Miiderbrandt,  72  Cal.  313.  In  this  case,  the  legatee  of  a  portion  of  his  legacy,  under  the 
executor  of  the  last  will  of  a  deceased  person  provisions  of  this  section,  when  the  amotmt  of 
fraudulently  omitted  to  include  in  the  mven-  money  in  the  hands  of  the  executor  is  sufficient 
tory  of  the  estate,  or  to  charge  himself  in  his  for  such  payment,  although  the  sum  is  no 
final  account  with,  an  indebtedness  due  from  mater  thui  the  commissions  that  will  become 
himself  to  the  decedent,  and  the  account  was  due  the  executor  upon  final  settiement,  it  be- 
settied  by  the  court  as  presented,  and  the  heirs  ing  diown  that  the  remaining  assets  of  the 
of  the  decedent  had  knowledge  of  the  fraudu-  estate  are  ample  to  satisfy  the  commissions 
lent  conduct  of  the  executor  prior  to  the  set-  and  all  other  claims  against  it:  Estate  qf 
tlement  of  the  account:  Id.  Dunne,  65  Cal.  381. 

Setting  aside  account:  See  Wiggm  v. 
Superior  Court,  68  Cal.  398.  After  the  expira-  1664.  Proceeding  to  establish  heir- 
tion  of  the  time  limited  by  section  473  of  the  ship:  See  Eoach  v.  Co^ey,  73  CaL  281.  In 
Code  of  Civil  Procedure,  a  decree  settling  the  a  proceeding  under  this  section  for  the  pur- 
final  8«count  of  an  executor  and  discharging  pose  of  ascertaining  and  declaring  the  rights 
him  from  his  trust,  if  regular  upon  its  race,  of  heirship  of  all  persons  in  the  estate  of  a  de- 
cannot  be  set  aside  by  the  probate  court  on  the  cedent,  in  which  an  order  is  duly  made  by  the 
ground  that  it  had  been  inadvertently  and  pre-  court  adjudging  all  persons  who  had  not  ap- 
maturely  entered.  The  remedy  in  such  a  case  peared  therein  to  be  in  default,  a  subsequent 
is  in  equity:  Estate  qf  Cahalan,  70  Id.  604.  order  refusing  to  open  the  default  at  the  in- 

Appeai  —  Heversal.  —  A  new  trial  of  a  stance  of  a  j^rson  churning  to  be  an  heir,  who 

contest  over  the  accounts  of  an  executor  wiU  is  a  non-resident  of  and  nad  never  been  in 

not  be  ordered  on  apoeal,  on  the  ground  that  California,  and  who  did  not  know  of  the  pro- 

the  court  below  failed  to  find  upon  the  issues  ceoding  until  after  the  default,  is  within  the 

raised  1r^  the  contest,  when  the  i>ill  of  excep-  jurisdiction  of  the  court,  and  will  not  be  dis- 

tions  fails  to  distinctly  show  that  findings  were  turbed    on    certiorari:  Hitchcock  v.  St^perior 

not  waived:  Estate  qf  Sanderson,  74  Cal.  199.  Court,  73  Cal.  295. 

Conceding  that  a  motion  for  a  new  trial  may  Bona  fide  assignee  is  entitled  to  dis- 

be  had  in  a  proceeding  for  the  settiement  of  tribution:  See  Estate  qf  PhiUips,  71  Cal.  285. 
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Adverse   claim   to    property   distrlb-  hia  representative  capacity:  Melone  v.  DcsriSt 

nted.  —  A  Burviving   husband,    who   claims  67  Gal.  279.     In  snch  an  action  the  complaint 

certain  property  in  the  possession  of  tlie  ez-  need  not  allege  a  demand  on  the  defendant  aa 

eontors  of  the  will  of  his  deceased  wife  as  executor  or  administrator.    The  action  itself 

community  property  to  which  he  is  entitled,  is  a  sufficient  demand:  Id. 

cannot  have  his  claim  of   ownership  deter-  Interest  —  Taxes.  —  An   administrator 

mined  upon  a  proceeding  for  tho  distribution  who  neglects  to  pa^  over  to  a  distributee  the 

of  his  wife's  estate:  Estate  of  RowJamd,  74  CaL  amount  awarded  him  by  the  decree  of  distrib- 

523.  ution  is  liable  for  legal  interest  thereon  from 

Action  to  recover  distributive  share,  the  time  payment  was  ordered,  and  is  not 

—  An  action  to  recover  the  amount  distributed  entitled  to  reimbursement  for   taxes  subse- 

to  the  plaintiff  by  the  decree  of  distribution  in  quently  paid  by  him  on  the  distributive  share: 

the  estate  of  a  decedent  should  be  brought  Estate  qf  Roberts,  67  CaL  849. 
against  the  defendant  individually,  and  not  in 

1663.    Application  for  distribution. 

Sec.  1663.  At  any  time  after  the  lapse  of  one  year  from  the  issuance  of 
letters  testamentary  or  of  administration,  any  heir,  devisee,  or  legatee  may 
present  his  or  her  petition  to  the  court  for  the  distribution  of  the  net  proceeds 
of  the  share  of  the  said  estate  to  which  he  or  she  will  be  entitled.  Notice  of 
the  application  must  be  given  as  required  by  section  sixteen  hundred  and 
fifty-nine.  The  executor  or  administrator,  or  any  other  person  interested  in 
the  estate,  may  appear  at  the  time  named  and  resist  the  application,  or  any 
other  heir,  devisee,  or  legatee  may  make  a  similar  application  for  himself.  If 
at  the  hearing  it  appear  that  the  estate  is  but  little  indebted,  «nd  that  the 
share  of  the  party  applying  may  be  allowed  to  him  without  loss  to  the  cred- 
itors of  the  estate,  the  court  must  make  an  order  in  conformity  with  the 
prayer  of  the  applicant,  requiring, — 

1.  Each  heir,  legatee,  or  devisee  obtaining  such  order,  before  receiving  his 
share,  or  any  portion  thereof,  to  execute  and  deliver  to  the  executor  or  ad- 
ministrator a  bond,  in  such  sum  as  shall  be  designated  by  the  court,  or  a 
judge  thereof,  with  sureties  to  be  approved  by  the  judge,  payable  to  the  ex- 
ecutor or  administrator,  and  conditioned  for  the  payment,  whenever  required, 
of  his  proportion  of  the  debts  due  from  the  estate,  not  exceeding  the  amount 
or  portion  of  the  proceeds  of  the  estate  which  he  has  received;  provided,  that 
where  the  time  for  filing  or  presenting  claims  has  expired,  and  all  claims 
that  have  been  allowed  have  been  paid,  or  are  secured  by  mortgage  upon  real 
estate  sufficient  to  pay  them,  and  the  court  is  satisfied  that  no  injury  can 
result  to  the  estate,  the  court  may  dispense  with  the  bond. 

2.  The  executor  or  administrator  to  deliver  to  the  heir,  legatee,  or  devisee 
the  proceeds  of  the  estate  to  which  he  maybe  entitled,  or  only  a  part  thereof, 
designating  it.  If,  in  the  opinion  of  the  court,  it  be  necessary,  in  order  to 
ascertain  the  proceeds  that  any  or  all  of  the  heirs,  legatees,  or  devisees  may 
be  entitled,  that  the  interest  of  any  heir,  legatee,  or  devisee  in  one  or  more 
pieces  or  par<;els  of  property  of  the  estate  shall  be  determined  or  ascertained, 
the  court  may  suspend  proceedings  and  direct  the  petitioner  or  petitioners 
to  take  proceedings  under  section  sixteen  hundred  and  sixty-four  of  this 
code  to  ascertain  the  interest  the  petitioner  or  petitioners  will  have  under  the 
will  in  any  piece  or  parcel  of  property.  The  order  must  describe  the  prop- 
perty  in  relation  to  which  proceedings  are  to  be  taken.  Whenever  any  bond 
has  been  executed  and  delivered,  proceedings  upon  any  such  bond  may  be 
taken  under  section  sixteen  hundred  and  sixty-two.  The  costs  of  these  pro- 
ceedings shall  be  paid  by  the  applicant,  or  if  there  be  more  than  one,  shall 
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be  apportioned  equally  between  them.    [New  section  approved  March  8^  1889; 
Statutes  and  Amendments  1889^  92;  to  take  effect  from  and  after  its  passage,'] 

Notes  of  Deczsionb  Applicablb  to  Sbctions  1665-1667. 

1665.  Petition. ibrflxialdistribation. —  claims  against  the  distributee:  EatUs  of  Bom* 
It  is  impropdr  to  include  in  a  petition  for  final  land^  74  Cal.  523.  But  no  appeal  lies  by  an  ad- 
diitribation  of  a  decedent's  estate  a  prayer  for  ministoator  from  a  decree  of  distribntion  of  an 
an  accounting  against  one  who  is  alleged  to  estate,  where  he  has  no  interest  as  administra- 
bare  come  to  the  possession  of  property  of  the  tor  in  the  matter  sought  to  be  reviewed:  Met- 
estate,  and  not  to  have  accounted  for  it:  In  re  rifield  v.  Lonqnart^  66  Id.  180. 

CwX9  EaUUe,  77  CaL  220.  Juxifldiction.  —  On  an  appeal  from  a  decree 

of  distribution,  the  jurisdiction  of  the  probate 

1666.  DoBCiiption  of  land  in  decree  court  over  the  subject-matter  of  the  contro- 
of  destribntion:  See  Wheeler  v.  BoUon,  66  versy  will  be  presumed,  when  all  the  parties 
CaL  83;  Stniih  v.  Biseailta,  decided  March  21,  interested  are  before  the  court,  and  the  iuria- 
1889.  diction  is  assumed  by  them:  Bataie  qfA^ple, 

Personal  notice  not   requisite. — Pro-  66  CaL  432. 
ceedings  in  probate  for  the  settiement  of  the 

estates  of  deceased  persons  are  in  the  nature  1667.    INstribation  of  non-resident's 

of  proceedings  in  rem;  and  judgments  rendered  estate.  —  Personalproperty  in  California  of  a 

therein,  so  far  as  they  relate  to  the  disposition  testator  dyins  in  Europe,  at  the  time  of  his 

of  the  property  of  the  estate,  are  binding  upon  death  domiciled  in  Nevada,  should  be  distrib- 

the  parties  interested,  witiiout  any  personal  uted  according  to  the  law  of  l^vada:  EMaie  cj 

notice  to  theoL    In  these  proceediues  onl^  ilpj^fe,  66  CaL  432.    In  the  absence  of  a  statute 

such  notice  is  required  as  is  provided  by  pom-  to  the  contrary,  the  distribution  of  a  deced- 

tive  law:  Ktamty  v.  Kearney t  72  CaL  591.  ent's  personal  estate  is  sovemed  by  the  law  of 

Oonclnsiveness   of  decree. — A  legatee  his  actual  domicile  at  the  time  of  his  death, 

under  a  will,  who  claims  certain  property  in  But  so  far  as  creditors  are  conoemed,  each 

the  hands  of  the  executor  in  his  own  right,  state  will  deal  with  the  property  of  a  decedent 

and  adverselytto  the  estate,  is  not  concluded  within  its  jurisdiction  ac^nrdmg  to  ila  own 

by  a  decree  attempting  to  distribute  suchprqp-  laws.    This  rule  has  not  been  changed  in  Cali- 

erty  from  altenvurds   asserting   his   adverse  f omia.  Id. 

A  new  article,  to  be  known  as  article  five,  of  chapter  eleven,  of  title  eleven,  of  part  threes  of 
the  Code  of  Civil  Procedure,  was  added  by  an  act  approved  March  19,  1889,  Statutes  and 
Amendments,  1889,  p.  337,  which  provided  that  the  act  should  take  effect  immediately,  and 
should  "  apj^y  to  all  estates  of  decedents  where  a  fiinal  decree  of  distribntion  has  not  lieretofora 
been  made.      The  article  conaista  of  three  sections  as  follows:  — 

ARTICLE  V. 

SEmiBlCENT  OF  AGOOURTS  OF  TBUSTBBS  AFTSB  DIBTBKBUTION  OF  ESTATES. 

1699.  Superior  court  not  to  lose  jurisdiction  of  an  estate  by  final  distribution. 

Sec.  1699.  Where  any  trust  has  been  created  by  or  under  any  will  to  oon- 
tinae  after  distribution,  the  superior  court  shall  not  lose  jurisdiction  of  the 
estate  by  final  distribution,  but  shall  retain  jurisdiction  thereof  for  the  pur- 
pose of  the  settlement  of  accounts  under  the  trust.  And  any  trustee  created 
by  any  will,  or  appointed  to  execute  any  trust  created  by  any  will,  may  from 
time  to  time,  pending  the  execution  of  his  trust,  or  may  at  the  termination 
thereof,  render  and  pray  for  the  settlement  of  his  accounts  as  such  trustee, 
before  the  superior  court  in  which  the  will  was  probated,  and  in  the  manner 
provided  for  the  settlement  of  the  accounts  of  executors  and  administrators. 
The  trustee,  or  in  the  case  of  his  death,  his  legal  representatives,  shall  for 
that  purpose  present  to  the  court  his  petition  setting  forth  his  accounts  in  de- 
tail; and  upon  the  filing  thereof  the  court  or  judge  shall  fix  a  day  for  the 
hearing,  and  a  citation  shall  be  issued,  citing  all  the  beneficiaries  of  the  said 
trust  to  appear  and  show  cause  why  the  account  should  not  be  allowed;  such 
citation  shall  be  personally  served  upon  all  the  beneficiaries  in  the  state,  in 
the  manner  provided  for  the  service  of  summons  in  civil  actions,  and  shall 
be  served  upon  all  {he  beneficiaries,  who  shall  appear  by  affidavit  to  be  ab- 
sent firom  the  state,  by  publication  in  such  manner  as  the  court  or  judge 
may  order,  for  not  less  than  two  months.    And  any  such  trustee  may,  in  the 
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discretion  of  the  court,  upon  application  of  any  beneficiary  of  the  trust,  be 
ordered  to  appear  and  render  bis  account,  after  being  cited  by  service  of  cita- 
tion as  provided  for  the  service  of  summons  in  civil  cases.  Upon  the  filing 
of  the  account  so  ordered,  the  same  proceedings  for  the  hearing  and  settle- 
ment thereof  shall  be  had  as  are  hereinabove  provided. 

1700.  Compensation  of  trustees. 

Sec.  1700.  On  all  such  accountings  the  court  shall  allow  the  trustee  or 
trustees  the  proper  expenses  and  such  compensation  for  services  as  the  court 
may  adjudge  to  be  just  and  reasonable,  and  shall  apportion  such  compensa- 
tion among  the  trustees  according  to  the  services  rendered  by  them  respect- 
ively, and  may,  in  its  discretion,  fix  a  yearly  compensation  for  the  trustee  or 
trustees  to  continue  as  long  as  the  court  may  judge  proper. 

1701.  Appeal  from  decree  settling  ctccount  of  trustee. 

Sec.  1701.  From  a  decree  settling  such  account,  appeal  may  be  taken  in 
the  manner  provided  for  an  appeal  from  a  decree  settling  the  account  of  an 
executor  or  administrator.  The  decree  of  the  superior  court,  if  affirmed  on 
appeal,  or  becoming  final  without  appeal,  shall  be  conclusive. 

Notes  of  Dxoibioivs  Appuoablx  to  Ssonoifs  1704-1947. 

1704.     Entry  in   minute-book.  —  An  habitant  or  resident  has  jarisdiotion  to  ap» 

appeal  from  an  order  settling  the  accounts  of  point  a  enardian    for  him:    Ouardiaiuhip  ^ 

an  administrator  of  the  estate  of  a  deceased  JRaynor,  74  CaL  421.    Under  the  statnte  in 

person  is  prematare,  and  will  be  dismissed  force  in  May,   1866,   the   appointment  of  a 

when  taken  before  the  order  is  entered  in  the  guardian  of  the  estate  of  a  minor  cannot  be 

minute-book  of  the  court:  Estate  of  Ro9r,  72  collaterally  attacked  for  insufficiency  of  the 

CaL  677.  notice  to  the  relatives  of   the  minor  of  the 

application  for   guardianshif),    if  the   record 

1706.  Pablication  of  notice.  — Section  recites  that  aU  the  near  relatives  of  the  minor 
1537  of  the  Code  of  Civil  Procedure,  requinng  in  the  county  consented  to  the  appointment: 
a  notice  of  the  sale  of  real  estate  of  a  decedent  Burroughs  ▼.  De  Gouts,  70  Id.  362. 
to  be  published  for  ' '  three  weeks  successively, "  Fraud  in  appointment.  •—  A  judgment  of 
simply  indicates  the  time  during  which  tiie  rale  the  probate  court  appointmg  a  guardian  of  the 
must  DO  advertised,  and  not  the  manner  of  the  person  and  estate  of  a  minor,  which  is  regular 
publication.  Under  this  section,  the  court  may  on  its  face,  and  rendered  by  ft  court  having 
order  the  publication  to  be  made  for  a  less  jurisdiction  of  the  matter,  cannot  be  oof- 
number  of  times  than  each  issue  of  the  paper  laterally  attacked  on  the  ground  of  fraud,  coi- 
in  which  the  notice  is  to  be  publi^ed:  ^«toteQ^  lusion,  or  other  matter  aliunde:  Hodgdon  v. 
Cunningham,  73  Cal.  658.  Southern  Pacific  R.  R.  Co.,  75  Cal.  642. 

*  Pleading  o^  and  evidence  of  appoint- 

1709.  Citation  —  Service  by  pnblica-  ment.  —  An  allegation  in  the  complaint  that 
tion. — A  citation  in  probate  proceedings  must  the  plaintiff  is  a  minor  under  tne  a^  of 
be  served  in  the  same  nuumer  as  a  summons  eighteen  years,  and  that  "  George  Bellas  is  her 
in  a  civil  action,  and  where  the  person  to  be  duly  appointed  and  acting  guardian"  was  de- 
served has  departed  from  the  state,  service  murred  to  upon  the  ground  that  it  did  not 
may  be  made  by  publication:  AehurU  v.  Foun^  appear  from  the  complaint  that  the  plaintiff 
tain,  67  CaL  18.  had  a  ''legally  appointed  guardian."    It  was 

held  that  the  demurrer  was  not  sufficient  to 

1717.     See  In  re  Moore,  72  Cal.  335.          •  raise  an  issue  of  law:  MorreU  v.  Morgan,  65 

Cal.   575.    The  testimony  of  a  party  that  a 

17d6.    Appointee    of    executor.  —  As  certain  person  is  her  guardian,  when  not  ob- 

between  the   public   administrator  and   the  iected  to,  is  sufficient  evidence  of  the  fact  of 

appointee   of   a   foreign    executor,   who   has  his  guardianship:  Id. 
renounced  his  right  to  letters  testamentary 

in  this  state,  and  who  is  not  the  surviving  1709.    Where  Joint  lease  is  executed 

husband  or  wife  of  the  deceased,  the  public  ad-  by  the  deceased  lessor  as  guardian,  the  ward, 

ministrator  has  the  prior  right  to  be  granted  after  attaining  majority,   may  be  joined   as 

letters  of   administration  with   the  "vnll  an-  plaintiff  with  the  surviving  lessor  in  an  action 

nezed:  Ettate  qf  Oarber,  74  CaL  338.  to  enforce  a  covenant  made  for  his  benefit: 

Salisbury  v..  Shirley,  66  Cal.  223. 

1747.     Jurifldiction  —  Notice  to  rela- 
tives: See  SmUh  v.  BtzeaOuz,  decided  March  1774.    Citation— Service  by  publica- 
21,   1889.    Under  this  section,  the  superior  tlon.  —  In  a  proceeding  in  the  probate  court 
court  of  the  county  of  which  a  minor  is  an  in-  to  compel  an  accounting  by  a  guardian  who 

437 


§§  1778-1803  CODE  OP  CIVIL  PROCEDURE. 

has  left  the  state,  so  that  personal  senrice  on  the  bond  was  delivered  before  sale  to  the 

him  cannot  be  had,  the  citation  most  be  served  ludge,  without  which  delivery  it  coold  not 

by  publication  in  the  same  manner  as  a  snm-  nave  been  "duly  executed,"  and  such  delivery 

mens  in  a  civil  action.    In  the  absence  of  such  and  approval  by  the  jud^e  are  a  sufficient 

service,  neither  the  guardian  nor  his  sureties  filing;  SmUh  v.  Biacailta,  March  21,  1889. 
are  bound  by  the  decree  rendered  upon  the  ao« 

counting:  Spencer  v.  Houghton,  68  Cal.  82.  1704.      Foreign     gaardlanship.  —  A 

Settlement  of  account.  —  The  settlement  guardian  of  a  minor  appointed  in  another  state 

in  probate  of  the  final  account  of  a  guardian  cannot,  by  virtue  of  such  appointment^  convej 

can  only  include  transactions  during  the  mi-  the  real  estate  of  the  ward  situated  in  this 

nority  of  the  ward:  In  re  AUgier,  65  GaL  228.  state:  McNeil  ▼.  First  Cong.  Sodety,  66  OaL 

The  nnal  account  of  a  guardian  is  properly  ad-  106. 
dressed  to  the  court  that  has  jurisdiction  of  the 

estate  of  the  ward  when  presented  bv  the  1801.    Bevocation  of  letters. — Anor- 

guardian;  but  where  the  ffuardian  dies  before  der  revoking  letters  of  guardianship  of  the 

midtking  a  settlement,  and  long  after  his  ward's  estate  of  a  ward  is  erroneoos,  when  the  peti- 

majority,  his  executors  have  no  authority  to  tion  for  the  revocation  only  charges  dereliction 

present  his  account  to  a  court  of  probate,  nor  of  duty  as  to  the  care  of  the  person  of  the 

has  such  court  jurisdiction  over  the  matter,  ward,  and  contains  no  averment  of  mismanage- 

The  settlement  of  the  account  can  only  be  had  ment  of  the  estate:  EsUUe  ^fBioet,  66  CaL  2iO. 

in  a  court  of  equity  by  a  proceeding  against  On  an  appeal  from  an  ordEsr  revoking  letters 

the  executors  and  other  necessary  parties:  Id.  of  {pardianship  taken  on  a  bill  of  exceptiana, 

Action  against  administrator  of  de-  which  fails  to  contain  any  of  the  evidence,  but 

ceased  guardian.  —  An  action   cannot  be  which  shows  that  the  order  was  made  on  the 

maintained  by  a  ward  aoainst  the  administra-  sole  ppround  of  the  supposed  want  of  jurisdic- 

tor  of  his  deceased  cruaraian,  to  recover  a  sum  tion  m  the  court  to  make  the  appointment,  it 

of  money  received  oy  the  ffuardian  in  trust,  will  not  be  presumed  that  the  oraer  was  made 

unless  it  is  shown  that  the  claim  has  been  pre-  on  the  ground  that  the  guardian  was  an  un- 

sented  to  the  administrator  for  allowance,  or  suitable  person,  although  the  latter  was  al- 

that  the  trust  fund  has  come  into  the  hands  of  iM^ed  in  the  petition  as  one  of  the  grounds  for 

the  administrator:  OiUeepie  v.   Winn,  65  CaL  which  the  removal  was  asked:  Ouardianehip  qf 

429.  Baynor,  74  Id.  421. 

vacancy  in  guardianship. — A  minor, 

1778.  Lands  necessary  for  railroad,  who  continuously  resides  for  a  period  of  three 
— Approval  by  probate  Judge.  — Section  years  in  a  particular  countv,  and  during  that 
23  of  the  general  railroad  act  of  May  20,  1861,  time  makes  his  home  exclusively  there,  be- 
as  amended  April  27,  1863,  providing  in  effect  comes  an  inhabitant  or  resident  thereof  within 
that  if  it  should  be  necessary  for  the  purposes  the  meaning  of  section  1747  of  the  Code  of 
of  a  railroad  company  to  acj^uire  real  estate  Civil  Procedure;  and  if,  while  residing  there, 
owned  by  a  minor,  the  guardian  of  the  minor  a  vacancy  occur  in  liis  guardianship  by  reason 
might  sell  the  same  to  it»  and  his  conveyance  of  the  deatii  ob  removal  of  a  former  guardian, 
would  be  valid  upon  being  approved  by  the  pro-  the  superior  court  of  that  county  has  |urisdic- 
bate  judge,  is  constitutional:  Hodpdon  v.  a.  P.  tion  to  appoint  anotiiier  ffuardian  for  him,  not- 
Ji.  R,  Co.,  76  Cal.  642.  A  certificate  of  the  withstandmg  the  fact  ^at  the  superior  court 
probate  judge  to  the  deed  of  the  guardian,  of  a  different  county,  of  which  the  minor  had 
which  recites  that  he,  as  judge,  has  examined  previously  been  a  resident,  had  appointed  the 
the  deed  and  the  sale  of  the  land  described  former  guardian:  Ouardiaiuhip  qf  Baynor,  74 
therein,  that  the  land  is  necessary  for  the  pur-  CaL  421. 
poses  of  the  railroad  company,  that  the  con- 
sideration paid  is  fair  and  equivalent  for  the  180^.  When  ward  attains  mi^oritjr, 
land,  and  tbat  the  sale  is  just  and  proper,  and  the  office  of  ffuardian  comes  to  an  end,  and  it 
which  thereupon  approves  and  confirms  the  is  then  the  duty  of  the  ffuardian  to  exhibit  a 
sale  and  deed,  is  »  sufficient  approval  within  final  account  of  his  ffuardiauship  to  a  court  of 
the  requirements  of  section  23  of  the  general  probate,  make  a  final  settlement,  and  deliver 
railroad  act  of  1861:  Id.  all  the  property  in  his  hands  to  the  ward:  In 

re  Allffier,  65  Cal.  228. 

1781.     Necessity  for  sale:   See  Smith  Action  to  recover  land  sold  by  guar- 

V.  BiacaUuz,  March  21,  1889.  dian.  —  Under  section  369  of  the  probate  act, 

aa  action  to  recover  lands  sold  by  a  ^piardian 

1787.  Order  of  sale.  — An  order  of  the  must  be  brought  by  the  minor  within  three 
probate  court  for  the  sale  of  the  land  of  a  years  after  arriving  at  majority;  otherwise, 
minor  by  his  guardian  must  contain  in  itself  the  action  is  barred:  Burroughe  ▼.  De  OouIb,  70 
a  definite  and  certain  description  of  the  land  CaL  362. 

to  be  sold.    The  description  contained  in  the 

order  cannot  be  helped  out  by  reference  to  1808.    Bond— Substitution   ol— Un* 

documents  not  contained  in  the  order  itself:  der  certain  sections  of  the  probate  act,  made 

ffUly,  WaU,  66  Cal.  130.  applicable  to  guardians  by  the  act  of  March 

Appraisement  —  Filing   of :    Smith   v.  27, 1857,  the  probate  court  has  power  to  accept 

Bieoailuz,  March  21,  1889.  a  new  bond  from  a  guardian  to  take  the  place 

of  a  former  bond;  and  after  a  new  bond  has 

1788.  Additional  bond.  —  A  recital  in  been  so  given,  the  sureties  on  the  former  are 
a  decree,  that  before  makinff  the  sale  the  guar-  not  liable  for  the  defaults  of  tiie  guardian  sub- 
(lian  duly  executed  an  additional  bond  as  re-  seouently  occurring:  Spencer  v.  Houghton,  68 
quired  by  this  section,  is  in  effect  a  recital  that  CaL  82. 
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1822.  JuriBdictloxL  over  proceeding  in  on  the  day  the  petition  of  the  insolvent  is 
insolvency.  — The  court  obtains  jurisdiction  filed  to  order  the  clerk  to  issue  notice  calling 
over  a  proceeding  in  involuntary  insolvency,  the  creditors  to  appear  on  a  specified  day,  not 
upon  the  filing  of  the  petition  properly  signed  less  than  thirty  days  from  the  first  publica- 
and  verified,  and  the  service  of  a  copy  thereof,  tion  of  the  notice,  a  notice  published  in  pur- 
together  with  a  copy  of  the  order  to  show  cause,  suance  of  an  order  of  the  court  on  the  7th  of 
on  the  debtor.  For  errors  afterwards  commit-  December,  and  made  returnable  on  the  6th  of 
ted,  its  proceedings  cannot  be  collaterally  as-  January  following,  is  sufficient:  Dean  v. 
sailed:  Ltiftrs  v.  KeUy,  67  Cal.  289.  An  instruc-  Grimes,  72  Cal.  4£i.  Under  section  7  of  the 
tion  that  insolvency  proceedings  were  novel  insolvent  act  of  1880,  a  copy  of  the  order  for 
and  extraordinary,  in  derogation  of  the  com-  the  meetinff  of  creditors  may  be  served  by 
mon  law,  and  special,  and  should  be  strictly  mail  on  creditors  residing  in  the  place  where 
construed,  that  no  intendments  could  be  made  the  insolvency  proceeiungs  are  instituted: 
in  favor  of  the  jurisdiction,  and  that  evertlung  Pomeroy  v.  Gregory,  66  Id.  574.  Where  a 
bearing  upon  the  question  of  jurisdiction  must  discharge  is  pleaded  to  an  action  on  a  prom- 
affirmatively  appear,  is  erroneous,  as  the  ques-  issory  note,  and  the  court  finds  that  an  order 
tion  whether  jurisdiction  was  obtained  in  the  appointing  an  assignee  was  duly  given  and 
insolvency  proceedings  was  one  of  law  for  the  made,  and  that  the  plaintiff  appeared  in  the  in- 
court:  Dean  v.  Grimes,  72  Id.  442.  The  supe-  solvency  proceedings,  it  is  not  necessary  to 
lior  court  has  power  to  order  a  party  adjudged  find  that  the  notice  to  creditors  to  prove  their 
insolvent  to  appear  and  be  examined  concern-  debts  and  choose  an  assignee  was  published: 
ing  the  affairs  of  the  estate,  upon  the  applica-  Id.  A  notice  of  adjudication  of  .insolvency  is 
tion  of  a  receiver:  Goodday  v.  Superior  Court,  sufficient,  although  by  a  clerical  error  a  wrong 
65  Id.  580.  Jurisdiction  over  foreign  corpora-  letter  is  used  in  the  insolvent's  name,  the 
tions:  See  In  re  CasUe  Dome  Mining  A  S.  Co.,  name  being  properly  printed  in  two  other 
decided  June  25,  1888.  places:   Pojpe  v.   Kirchner,   77    Id.    152;    and 

Petition  in  —  Adjudication  ol  —  Under  the  affidavit  of  the  mailing  of  such  notice 

section  8  of  the  insolvent  act  of  1880,  a  pro-  is  not  defective  because  written  to  be  sworn 

ceeding  in  involuntary  insolvency  cannot  be  to  by  one  person,  whose  name  appears  at  the 

instituted  by  residents  of  this  state  if  their  beginning,  and  actually  subscribed  and  sworn 

claims    against  the   debtor  are   held  under  to  by  another:  Id.    Such  affidavit  is  sufficient 

assignments  made  by  non-resident  creditors  if  it  states  that  the  notices  were  addressed  to 

without  consideration,  and  solely  to  enable  the  creditors  at  their  places  of  business  as 

the  assignees  to  become  petitioning  creditors:  stated  in  the  schedule,  although  such  schedule 

In  the  Matter  qf  Baum,  68  Cal.  238.    Under  shows  the  residences  of  the  creditors  instead 

this  section,  a  petition  in  involuntary  insol-  of  the  places  of  business,  as,  in  the  absence  of 

vency  which  describes  the  petitioning  credi-  evidence  to  the  contrary,  it  will  be  presumed, 

tors  as  firms  or  copartnerships  is  sufficient,  after  granting  the  discharge,  that  the  place  of 

although  the  names  of  the  persons  comprising  business  and  the  residence  were  the  same:  Id. 

the  firms  are  not  mven:  In  the  Matter  o/Ru8'  A  slight  mistake  in  the  spelling  of  a  creditor's 

tell,  70  Id.   132.    In  such  a  proceeding,  the  name,  as  the  use  of  a  **c"  for  an  "e,"  will 

petition  should  allege  the  facts  showing  the  not  vitiate  such  affidavit:  Id. 
indebtedness  of  the  respondent  to  at  least  five       Appointment  of  asaignee  in  insolven- 

of  the  petitioners,  with  the  same  de^e  of  cy.  —  Where   an    action  is   brought   by  an 

certainty  and  fullness  as  would  be  requisite  in  assignee    in   insolvency,  his  appomtment   is  ' 

a  complaint  in  an  ordinary  action  to  recover  sufficiently  alleged  by  an  averment  that  he 

the  indebtedness :    Id.     The  notice   to   the  was  appointed  by  an  order  of  the  proper  court 

debtor   required  by  section  10  of  the  act  of  duly  given  and  made;  it  is  not  necessary  to 

1880,   to  snow  cause  why  he  should  not  be  allege  that  notice  to  creditors  was  given  before 

adjudged  an  involuntary  insolvent,  may  be  the  appointment,  or  that  they  failed  to  act,  or 

served  on  him  by  publication  with  the  same  that  the  assignee  was  competent  to  be  appoint- 

effect,  so  far  as  the  rights  of  the  assignee  are  ed:  Bull  v.  Houghton,  65  Cal.  422.   The  recitals 

concerned,  as  if  a  personal  service  Imd  been  of  an  order  appointing  an  assignee  in  insolven- 

made:  Arnold  v.  Kahn,  67  Id.   472.     Where  cy  are  sufficient  proof  of  pubUcation  of  notice 

there  is  not  a  total  absence  of  averment,  but  to  creditors:  Ohleyer  v.  Bunce,  65  Id.  544. 
only  an  insufficiency  in  the  mode  of  statement.        Bond.  —  If  the  creditors  make  no  objection 

the  objoction  cannot  be  made  on  a  collateral  to  a  defective  bond,  a  debtor  of  the  insolvent 

attack:  Mogk  v.  Peterson,  75  Id.  496.    A  find-  cannot  raise  the  question  in  an  action  by  the 

ing  in  a  proceedin^r  of  involuntary  insolvency  assignee  upon  such  debt:  Mogk  v.  Peterson,  75 

that  the  debtor  is  indebted  to  one  of  the  peti-  Cal.  496.     The  assignment  is  not  collaterally 

tioning  creditors  in  an  amount  equal  to  the  assailable  by  reason  of  the  fact  that  the  bond 

exact  agsregate  of  several  items  of  indebted-  filed  by  the  assignee  and  approved  by  the 

ness  sett  orth  in  the  petition,  is  sufficient  to  court  was  for  a  less  amount  than  that  required 

support  an   adjudication    of   insolvency,    al-  by  the  order  appointing  the  assignee:  Lukrs  v. 

though  the  finding  does  not  show  that  the  Kelly,  67  Id.  289. 

indebtedness  arose  m  the  manner  stated  in  the  Schedule  —  Property  passing  —  Ex- 
petition:  In  the  Matter  qf  Abbott,  14t  Id.  381.  emptions. — In  a  proceeding  in  insolvency. 
An  adjudication  of  a  debtor  to  be  an  involun-  the  schedule  filed  by  the  petitioner  must  be 
tary  insolvent  is  a  decree  in  rem  as  regards  sworn  to  before  the  judge  of  the  court  to  which 
the  status  of  the  debtor:  Arnold  v.  Kahn,  67  the  application  is  made.  If  sworn  to  before  a 
Id.  472.  notary  public,  the  court  has  no  jurisdiction  to 

Notice   to   creditors. — Under  the    pro-  decree  a  discharge:  Waiter  v.  j^z^er/tar^,  65  Cal. 

vision    of    the    insolvent   act    of    1852,     as  27.     Where,  upon  examination,  the  insolvent 

amended  in  1863,  requiring  the  county  judge  is  found  to  have  money  in  his  possession  be- 
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loogm^  to  the  estate,  the  ooui  euL  order  it  to  place:  Stewart  r.  Spcaddatg,  72  Id.  261.  When 
bedehrered  to  the  aasignee:  Qooddoff  v.  Bu-  an  aodgnee  appeals  from  a  judgment  rendered 
perior  Court,  65  GaL  680.  Property  whieh  ia  against  him  in  an  action  for  the  setdemeot  ol 
exempt  from  ezecntion  does  not  pass  by  the  the  affiura  of  a  partnership  of  which  the  inaol- 
statutory  assignment  of  the  assignee:  Mogk  t.  vent  was  a  member,  his  official  bond  does  not 
Peiermm,  75  Id.  496.  Thus  an  assignment  of  operate  to  stay  proceedings  under  the  jndg- 
all  real  and  personal  property  genmlly  does  ment:  Bukkrt  v.  Superior  Comrt,  72  Id.  97.  Ci 
not  pass  a  crop  growmg  at  the  time  on  land  such  an  action,  the  judgment  may  direct  the 
constituting  a  homestead:  Daxe^  v.  Harris,  assignee  to  pay  into  court  the  mcmey  in  his 
65  Id  Ti&fi  An  expensive  thrashing  outfit^  handsadjudged  to  belong  to  the  other  partner, 
consisting  of  a  thrashing-engine,  water-tanks,  and  upon  his  refusal  so  to  do,  may  pumsh  him 
a  thrasher,  a  derrick  and  forks,  a  seed-  for  contempt:  Id  When,  on  appeal  from  a 
cleaner,  a  feeding-machine,  a  feeding-rack,  judgment  in  favor  of  an  assignee  in  inv<^nn- 
and  a  cook-house,  which  is  owned  in  common  tary  insolvency,  in  an  action  to  recover  moneys 
by  several  farmers,  and  used  by  them  to  a  due  the  insolvent,  it  appears  from  the  tran- 
limited  extent  on  their  own  lands,  but  princi-  script  that  the  creditor  s  petition  was  intio- 
pally  in  doing  work  for  others  for  hire,  is  not  duced  in  evidence,  but  the  contents  are  not 
exempt  from  execution,  under  subdivision  3  of  stated,  the  court  will  not  presume  that  the 
section  690  of  the  Code  of  Civil  Procedure,  debts  required  to  be  set  forth  in  the  petition 
and  npon  the  insolvency  of  one  of  tibe  co-own-  did  not  accrue  subsequent  to  the  passage  of 
ers,  his  interest  therein  cannot  be  set  apart  for  the  insolvent  act:  Ohlfyer  v.  Btmcty  65  Id.  544. 
hiB  use  and  benefit:  BstaU  qf  Baldwin,  71  Id  Frandnleiit  conveyance  by  banlonqity 
74.  An  insolvent  farmer,  for  whose  benefit  a  setting  aside:  See  Washburn  v.  Huniington, 
particular  implement  of  husbandry  has  been  April  17,  1889;  Brown  v.  Bank  qfNapa,  Tl 
set  aside  as  exempt  from  execution,  cannot  CaL  544.  An  assignee  in  insolvency  may  re- 
have  another  implement  of  the  same  ^neral  cover  by  suit  any  moneys  paid  in  fraud  of 
character,  although  operated  in  a  different  creditors,  notwithstanding  the  pendency  of 
manner,  set  aside  for  his  benefit,  unless  it  ap-  bankruptcy  proceedings  under  the  laws  of  the 
pears  that  the  former  implement  is  insufficient  United  States,  and  although  no  creditors 
iar  his  purposes:  Id.  On  an  aj^plication  by  an  proved  their  claims  other  than  such  as  existed 
insolvent  debtor  to  have  certain  property  set  prior  to  the  adjudication  in  bankruptcy:  BuU 
aside  to  him  as  exempt  from  execution,  tiie  v.  Houghton,  65  Id.  22.  And  a  demand  for 
creditors  may  appear  and  object  to  the  prop-  the  repayment  of  the  money  need  not  be  made 
erty  being  set  aside,  without  filing  any  paper  by  his  assignee  before  the  commencement  of 
setting  forth  their  objections:  Hi  Under  an  action  for  its  recovery:  Id  The  fact  that 
section  60  of  the  insolvent  act  of  1880,  the  a  sale  of  goods  by  an  insolvent  is  not  made  in 
court  may  set  apart  certain  premises  to  an  the  usual  and  ordinary  course  of  business,  is 
insolvent  as  his  homestead,  although  the  same  sufficient  to  charge  the  purchaser  with  notice 
had  never  constituted  his  residence:  Matter  of  of  the  insolvency  of  the  seller:  Ohleifcry,  Bunee, 
Bowman,  69  Id.  244.  Althou^  the  statute  65  Id  544.  But  neither  part  2,  title  3,  of  the 
requires  an  accurate  description  of  tiie  insol-  C^vil  Code,  nor  the  statute  of  frauds,  prevent 
vent's  estate,  a  statement  of  "debts  due  pe-  a  debtor,  admittedly  insolvent,  from  trans- 
titioner,  $ — -— ,"  is  sufficient  after  discharge  f erring  his  property  directly  to  his  creditor, 
as  against  collateral  attack:  Pope  v.  Krichner,  either  absolutely  in  payment  of  his  debt,  eras 
77  Id.  152.  Nor  will  it  avoid  the  dischaige  security  by  way  of  mortgage:  Wood  v.  Franks, 
that  debts  were  omitted  from  the  inventory,  if  67  Id  32.  Compare  Cer/v.  Phillips,  75  Id. 
th^were  worthless:  Id  185.     An  action  was  brought  by  the  assignee 

Arefisrenoee:    See   Bemheini   v.    Christal,  of  an  insolvent  debtor  to  set  aside  a  deed  exe- 

76  CaL  667.     Under  section  8  of  the  supple-  cuted  by  the  latter  to  the  defendant^  for  the 

mental  act  of  1876,  the  fact  that  tiie  insol-  purpose  of  securing  an  antecedent  indebted- 

vent»  within  two  months  prior  to  filing  his  ness.     At  the  time  of  the  delivery  of  the  deed, 

petition,  made  an  assignment  of  a  portion  of  the  grantor  was  insolvent,  and  within  thirty 

his  property  to  certain  of  his  creditors  in  pay-  days  thereafter  was  so  adjudged.    The  deed 

ment  of  their  demands,  does  not  vitiate  his  was  given  in  pursuance  of  a  parol  agreement 

subsequent  discharge,  because  the  only  penalty  therefor,  entered  into  by  the  parties  a3)out  five 

imposed  by  the  section  upon  such  an  attempt  months  prior  to  its  delivery.    It  was  held  thai 

to  prefer  creditors  consists  in  the  right  of  the  the  deed  was  intended  as  a  mortgage,  and  in 

assignee  of  the  insolvent  to  recover  the  prop-  the  absence  of  fraud,  should  be  treated  as  de- 

erty  sought  to  be  transferred:  Dean  v.  Orimes,  livered  at  the  time  it  was  agreed  to  be  made: 

72  CaL  442.  Brougltton  v.  Vasquez,  73  Id  325. 

Bntiee  of  aMig^ee — Actions  by  and  discharge:  SeelnreOood,  decided  Hareh 
against.  —  A  court  of  equity  has  jurisdiction  15,  1889.  A  debt  contracted  prior  to  the  pas- 
te compel  an  assignee  in  insolvency  to  execute  sage  of  the  insolvent  act  of  1880  may  be  dis- 
his  trust,  and  account  for  the  property  assigned  charged  under  it:  Pomeroy  v.  Oregory,  66  Id 
to  him.  The  remedy  afibrded  creditors  under  574.  Thus  a  discharge  under  this  act  bars  an 
the  law  regulating  insolvency  proceedings  is  action  on  a  judgment  rendered  in  1876;  but  a 
not  exclusive:  Sanders  v.  Simckh,  65  Cal.  50.  judgment  regufiirly  rendered  against  a  debtor 
An  order  directing  an  assignee  to  render  an  after  his  discharjy^  in  insolvency,  on  an  in- 
acconnt  of  the  estate  of  the  insolvent,  as  re-  debtedness  existing  at  the  time  he  was  ad- 
quired  by  section  29  of  the  insolvent  act  of  judged  insolvent,  is  binding  upon  him,  if  he 
1880,  is  not  appealable:  Bosenthal  v.  Levy,  73  omits  to  plead  his  discharge  in  the  action  in 
Id  9.  Where  one  of  the  plaintifis  in  an  action  which  the  Judgment  was  rendered:  Anderson 
is^  adjudged  an  insolvent  during  its  pendency,  v.  Ooff,  72  Id.  63.  A  discharge  is  a  defense  to 
his  assignee  need  not  be  su&tituted  in  his  an  action  upon  a  promissory  note  made  to  a  citi- 
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zen  of  this  state,  but  indorsed  and  transferred  1845.    Hearsay:  See  SckuUz  v.  McLean, 

to  a  citizen  of  another  state  subseqaent  to  the  76  Cal.  608;    HoUister  v.  Cordero,  76  Id.  649 

discharge:  Thomas  v.  Crow,  65  Id.  470;  but  an  (verdict    of     coroner's    jury);    Bemiaud     v. 

action  on  a  promissory  note,  which  does  not  B€ed^er,    76   Id.    394.      Error  in   admitting 

specify  a  place  of  payment,  and  which  was  ez-  hearsay  evidence  of  a  certain  fact  is  cured  u 

ecuted  in  this  state  subsequently  to  the  enact-  the  defendant   subsequently  testifies  to  the 

ment  of  the  insolvent  law,  in  favor  of  one  who  same  effect:  People  ▼.  Mar^eUer,  70  Id.  98.    A 

was  and  continued  to  be  a  resident  and  citizen  witness  who  cannot  read  or  write  is  incompe- 

of  another  state,  is  not  barred  by  the  discharge  tent  to  testify  to  the  contents  of  a  lost  instru- 

of  the  maker  from  his  debts  under  that  law:  ment.    Dechurations  of  the  contents  of  such 

Rhodes  y,  Borden,  67  Id.  7.   A  lien  of  an  attach-  instrument  made  to  the  witness  are  hearsay, 

ment  accruing  more  than  four  months  prior  to  and  should  not  be  received  in  evidence:  RuawU 

tiie  commencement  of  the  bankruptcy  proceed-  v.  Braeaecut,  65  Id.  605.  But  where  the  witness 

ing3  is  not  affected  by  the  discharge:  HoUaday  testifying  to  an  admission  could  not  remember 

V.  Hart,  69  Id.  515;  nor  is  an  action  to  recover  the  date,  the  evidence  of  a  constable,  to  whom 

the  possession  of  personal  property  converted  he  had  told  what  defendant  had  said,  was  ad- 

by  the  defendant:  Ward  v.  McDtmdld,  66  Id.  missible  for  the  purpose  of  fixing  the  date: 

546.     A  judgment  based  upon  the  fraudulent  PeojpiU  v.  Zimmerman,  65  Id.  907.    The  testi- 

acts  of  a  ncuty  is  not  satisfied  by  his  snbse-  numy  of  a  witness  as  to  her  age  at  a  given  time 

qnent  discnarge  in  insolvency:  Varit  v.  WU-  is  admissible  in  evidence,  although  her  knowl- 

Uama,  74  Id.  183;  and  on  a  motion  to  restrain  edge  is  derived  solely  from  statements  made  to 

an  execution,  and  to  have  a  judgment  marked  her  by  members  of  her  family:  MorreU  v.  ]l£or» 

satisfied,  ontiie  ground  ^hat  since  its  rendition  gan,  65  Id.  575.     A  party  calling  a  witness  is 

the  judgment  debtor  had  been  discharged  in  not  entitled  to  have  an  answer  to  a  question 

insolvency,  the  court  may  examine  the  record  asked  on  the  direct  examination  stricken  out^ 

in  the  action  in  which  the  judgment  was  ren-  on  the  ground  that  it  is  hearsay,  if  the  answer 

dered,  for  the  purpose  of  determining  whether  is  responsive  to  the  question:  Byrne  v.  J^eec^, 

it  was  based  upon  fraud;  and  where  the  com-  75  Id.  277. 
plaint  in  the  action  cannot  be  founct*  but  the 

answer  shows  that  the  only  material  denials  1848.  Acts  or  dadaratioiis  of  another. 
upon  the  part  of  the  judgment  debtor  were  as  — Evidence  of  one  party,  purporting  to  de- 
to  the  commission  by  him  of  acts  of  fraud,  clare  the  intention  of  the  other  party  concern- 
it  will  be  presumed  that  the  judgment  was  ing  the  matter  in  controversy,  is  inadmissible: 
founded  upon  allegations  in  the  complaint  to  ^artmanv,  Sogers,  69  Cal.  643.  And  evidence 
which  the  answer  was  responsive,  and  that  is  admissible  on  behalf  of  the  defendant,  sued 
therefore  the  judgment  was  based  upon  the  for  slander  for  charging  the  plaintiff  with  be* 
fraud  of  the  judgment  debtor:  Id.  A  volun-  ing  interested  with  an  alleged  confederate  in 
tary  insolvent  cannot  be  discharged  of  his  stealing  cattle,  of  a  conversation  had  between 
debts,  under  the  act  of  1880,  if  he  has  received  the  coiuederate  and  a  third  person  in  reference 
the  benefit  of  that  or  any  other  act  of  insol-  to  the  stolen  cattle,  when  it  appears  that  the 
vency  or  bankruptcy  within  three  years  next  plaintiff  used  such  third  person  as  a  medium 
preceding  his  application  for  a  discharge:  Mat-  of  communication  between  himself  and  his 
ter  qf  Smith,  68  Id.  203;  and  an  insolvent,  who  confederate:  BaMy  v.  Copeland,  74  Id.  1. 
has  been  refused  a  discharge  from  his  debts  in  But  where  an  issue  is  raisea  as  to  the  identity 
a  proceeding  in  brankruptcy  in  the  United  of  the  purchaser  of  certain  property  at  a  given 
States  district  court,  cannot  afterwards  be  dis-  sale,  a  conversation  that  took  place  while  the 
charged  from  the  same  debts  under  the  state  in-  sale  was  being  made,  between  the  seller  and 
solvent  act  of  1880:  Id.  Under  section  53  of  the  other  persons  present,  is  admissible:  Wettrtms 
insolvent  act,  a  discharge  fraudulently  granted  v.  Owminghamf  71  Id.  90. 
may  be  set  aside  by  the  court  which  granted 

it,  many  suitable  proceeding  brought  for  that  1849.    "  We  do  not  understand  that  it  was 

purpose.   The  application  to  set  aside  need  not  the  intention  of  the  lecislatnre  by  tJiis  section 

necessarily  be  nuLde  by  motion  in  the  insol-  to  vary  or  alter  tiie  rules  of  evidence  existing 

vency  proceediugs:  EstadUh  v.  Meyerstein,  72  prior  to  its  passage":  Per  Searls,  C,  iu.  Fnnk\, 

Id.  317;  9ee  Dean  v.  Chimeji,  72  Id.  442.     Un-  Roe,  70  Cal.  314. 

der  section  49  of  the  insolvent  act  of  1880,  a  Declaration  of  donor.  —  Declarations 
discharge  giunted  to  an  insolvent  debtor  is  in-  made  by  a  donor  of  personal  property  after 
valid  and  will  be  set  aside,  if  the  insolvent,  parting  therewitii  are  inadmissible  m  evidence 
pending  his  application  for  a  discharge,  ver-  against  the  donee,  either  for  the  purpose  of 
bally  agrees  with  certain  of  his  creditors  to  provine  that  the  nft  was  fraudulent,  or  other- 
pay  them  their  claims  in  full  in  consideration  wise:  Waiden  v.  Purms,  73  Cal.  518. 
of  their  not  opposing  his  application.    Such  an 

agreement  is  a  ''pecuniary  consideration  or  1850.    See  geetce. — The  declarations  of 

obligation,"  within  the  raeaninff  of  that  sec-  a  party  while  engaged  in  the  performance  of 

tion:  EsttidiUo  v.  Meyerstein,  72  Id.  317.     This  an  act,  and  illustrating  the  object  and  intent 

section  does  not  prohibit  the  discharge  of  an  of  its  performance,  are  admissible  in  evidence: 

insolvent  merchant  or  tradesman  who  was  en-  Tait  v.  Hall,  71  Cal.  149.     And  the  admission 

gaged  in  business  as  such,  but  did  not  keep  in  evidence  of  a  statement  by  the  person  al- 

proper  books  of  account  prior  to  the  passage  alleged  to  have  been  assaulted,  made  without 

of  the  act:  In  tJte  Matter  qf  Lukes,  81  Id.  113.  the  presence  of  the  defendant,  and  about  two 

A  discharge  in  insolvency  only  affects  such  hours  after  the  assault^  to  the  effect  that  he 

debts  of  the  insolvent  as  existed  at  the  time  was  shot,  wiUiont  indicating  by  whom  the  shot 

his  petition  was  filed:  Waggle  v.  Worthy,  74  Id.  was  fired,  is  not  prejudicial  to  the  defendant, 

266.  if  the  latter  admits,  when  testifying  in  his  own 
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behalf,  to  having  fited  the  shot  oomplained  of:  Cunrnnffluxm^  66  Id.  15.    Thus  the  terms  ol  a 

People  V,  ManeSttf  70  CaL  08.  written  lease  cannot  be  altered  by  an  usyoA- 

cated  parol  agreement:  Erekberg  t.  Petm^  66 

1858.    Statements  of  a  deoeaaed  per-  Id.  114    In  an  action  to  enforce  a  written 

■on  against  his  interest.  —  In  an  action  to  contract  which  is  perfectly  clear  in  its  terms, 

cancel  a  deed  made  by  a  son  jnst  before  his  parol  evidence  of  prior  conversations  between 

death  to  his  father,  and  to  qmet  the  title  of  the  parties  as  to  their  understanding  of  its 

the  son's  estate  to  the  lands  purporting  to  meaning  is  inadmissible:  BryanY,  Idaho  Qwu1% 

be  conveyed  thereby,  one  of  the  issnes  was  Mining  Ca,  73  Id.  249.    The  same  is  tme  of 

wheUier  or  not  the  son  had  acquired  these  parol  evidence  as  to  what  was  intended  by  a 

lands  by  a  previous  conveyance  from  his  father  bill  of  sale,  or  what  was  included  in  it:  ^eftroe- 

without  consideration,  and  as  trustee  for  the  der  v.  Schmidt,  74  Id.  450;  and  also  to  show 

latter  to  reconvey  them  when  requested  so  to  that  ffoods  sold  by  the  pledgor  and   those 

do.     In  connection  with  this  issue,   it  was  offered  for  delivery  by  the  pledgee  were  idan- 

shown  by  the  plaintiff  that  a  biU  of  sale  of  tical:  ffabemchi  ▼.  Lieaak,  77  Id.  139;  but  the 

certain  personal  property  was  ffiven  bv  the  use  of  the  pronouns  "he"  and  "his"  in  a 

father  to  the  son  at  the  time  of  the  aUeged  written  instrument^  in  referring  to  a  person 

conveyance  from  him  to  his  son,  and  that  a  whose  christian  name  is  designated  tnerein 

second  bill  of  sale  of  the  same  property  was  by  a  mere  initial,  is  not  conclusive  that  the 

given  by  the  son  to  the  father  at  the  tune  of  person  referred  to  is  a  male;  and  in  an  action 

the  deed  of  conveyance  sou^t  to  be  canceled,  founded  on  such  instrument^  parol  evidence  is 

and  that  these  two  bills  of  sale  were  so  inti-  admissible  to  show  that  the  person  intended  is 

mately  connected  with  the  conveyances  as  to  a  female:  Bendaud  ▼.  Beeeher,  71  OaL  38. 

form  substantiall  V  parts  of  the  same  transac-  dusstion  beinff  as  to  making  of  oon- 

tion.    It  was  held  that  statements  by  the  son  tract  witii  a  thira  person,  and  coming  col- 

atthe  time,  as  to  the  consideration  for  the  first  laterally  in   iuue,    such    contract    may   be 

bill  of  sale,  were  admissible  on  behalf  of  the  proved  by  parol,  though  it  was  reduced  to 

defendant:  Harrie  v.  Harriet  67  CaL  455.  writing:  Marriner  v.  Demaeon,  decided  Jann- 

ary  29, 1889. 

1854.  Part  of  conversation.  —Where 

a  witness,  on  his  examination  in  chief,  testifies  1868.  See  OoUle  v.  SpHeer,  65  CSaL  464. 
to  part  of  a  conversation  had  by  him  at  a  cer- 
tain time  and  place,  the  entire  conversation  1801.  Technical  term  of  art.  — In  an 
is  admissible  in  evidence  on  cross-examination:  action  to  recover  the  value  of  certain  marUe^ 
Watrous  v.  Cunmnnham,  71  CaL  30.  So,  also,  sold  and  delivered  under  a  contract  requiring 
when  the  witness  ^r  one  party  has  read  an  ex-  it  to  be  "finished  and  ready  for  setting '*  in  a 
tract  from  testimony  given  by  him  in  a  previ-  particular  building,  parol  evidence  of  the 
ous  judicial  proceeiung,  the  adverse  party  may  meaning  of  that  expression  as  used  by  marble- 
introduce  in  evidence  the  whole  of  such  testi-  cutters  is  admissible:  Myers  v.  Tibbais,  72  CaL 
mony:  Hobartv.  Tyrrell,  68  Id.  12.  278. 

1855.  Proof  of  contents  of  lost  in-  1868.  Offer  of  proof  must  be  spedflo. 
stnunent — Street  assessment. — A  copy  — An  offer  of  proof  which  is  not  directed  to 
of  a  certified  copy  of  an  oxieinal  instrument  some  specific  material  fact  should  be  denied  <m 
which  has  been  lost  is  not  adnussible  in  evi-  account  of  its  vagueness:  Schroeder  v.  Schmidt^ 
dence  to  prove  the  contents  of  the  original:  74  Gal.  459. 

Dyer  v.  HucUon,  65  Gal.  372.    And  untu  the  Irrelevant    evidence.  —  Irrelevant   evi- 

non-prodttotion  of  an  original  writing  has  been  dence  on  one  side  does  not  justify  irrelevant 

accounted  for,  a  letter-press  copy  thereof  is  evidence  on  the  other:  People  v.  J)^  75  CaL 

inadmissible  in  evidence:  Spottiewood  v.  Weir,  108.     An  objection  to  evidence  which  is  rele- 

66  Id.  525.  vant  to  a  point  in  issue,  on  the  ground  that  it 

Books  of  recorder's  office  are  not  admis-  is  "irrelevant  and  inadmissible,"  is  not  suffi- 

sible  in  evidence  to  prove  the  execution  and  cient  to  raise  the  question  of  its  competency: 

contents  of  instruments  which  have  been  dul^  Burke  v.  Koch,  75  Id.  356. 
recorded,  unless  the  absence  of  the  original  is 

first  explained  or  accounted  for:  Brown  v.  1870.  Admissions.  —  An  instrument  ad- 

OriffUh,  70  CaL  15.  mitted  in  evidence  ma^  be  used  by  the  party 

Oertifled  copies  of  a  deed  and  contract  against  whom  it  is  ofrared,  to  prove  any  fact 

are  not  admissible  without  accounting  for  the  wnich  it  legitimately  tends  to  prove,  notwith- 

oziginal:  Marriner  y,  Dennison,  decided  Janu-  standing  he  objected  to  its  introduction:  Ber^ 

ary  29,  1889.  maud  v.  Beecfier,  71  CaL  38.    But  an  attorney, 

merely  authorized  to  prepare  a  petition  appro- 

1856.  Parol  evidence  to  vary  or  ex-  priate  to  the  procurement  of  letters  of  ad- 
plain  contract:  See  Stoain  v.  Qrajngenf  ministration,  has  no  authority  to  particularly 
Ufwm  qf  San  Joaquin  County,  69  CaL  186;  describe  the  property  belongin|f  to  the  estate 
Kaiz  V.  Bedford,  Tl  Id.  319;  Benton  v.  Mon-  of  the  decedent;  and  a  description  of  such 
nier,  77  Id.  449;  Briaon  v.  Briaon,  75  Id.  property  in  the  petition  prepared  by  the  at- 
525;  Booth  v.  Ilodtins,  75  Id.  271.  In  an  ac-  tomey  is  not  binding  on  the  client  as  an  ad- 
tion  at  law,  parol  evidence  is  not  admiBsible  mission:  Duf^v.  Duff,  71  Id.  513.  Admissions 
to  contradict  or  vary  the  terms  of  a  written  made  for  the  purpose  of  submitting  to  arbitra- 
cont^ct.  The  instrument  can  be  reformed  or  tion  matters  of  difference  between  certain  par- 
corrected  so  as  to  express  the  intention  of  the  ties,  in  order  to  dispense  with  proof  of  the  facts 
I)artie8  onl^  by  a  court  of  equity,  in  a  proper  admitted,  cannot  be  receivedl  in  evidence  in  a 
action  instituted  for  that  purpose:  Irving  v.  collateral  action  between  the  same  parties:  Id* 
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Bedarstioiis  in  one's  tiEiTor:  HoMsman  1875.    Judicial  notice:  See  Palmer  ▼. 

T.  Hausling,  decided  Febraary26,  1889.  OdMn,  72  Cal.  183;  Cumminga  v.  CmUn,  66  Id. 

Explaining  writing.  —  Where  the  terms  412.    The  courts  will  take  judicial  notice  that 

of  a  writing  are  unambignpus,  a  witness  can-  a  road  district  alleged  to  be  in   Humboldt 

not  testify  to  his  understandmg  of  its  mean-  County  is  in  the  state  of  California:  Humboldi 

ing:  DonAoe  v.  Maripoaa  L,  A  M.  Co,,  66  CaL  Co.  v.  Duumore,  75  Id.  604;  and  take  judi- 

317.  cial  notice  that  coin  was  always  treated  as  the 

Same  parties. — An  action  of  unlawful  de-  standard  of  value  in  that  state,  and  was  so 
tainer  brought  by  the  executrix  of  a  deceased  recognized  by  the  legislature:  Estate  qf  Sander- 
person  to  recover  the  possession  of  certain  son,  74  Id.  199;  and  of  the  intended  area  of  a 
prenuses  from  his  alleged  lessee,  and  a  sub-  quarter-section,  under  the  system  adopted  by 
sequent  action  by  the  latter  against  the  heini  the  United  States  for  surveying  and  marking 
at  law  of  the  deceased  to  quiet  a  title  claimed  out  its  public  lands;  and  whenever  a  claim  is 
to  have  been  acquired  by  adverse  possession  to  made  thsit  a  quarter-section  contains  a  greater 
the  same  premises,  are  actions  between  the  area,  affirmative  proof  must  be  produced  that 
same  parties,  within  the  meaning  of  subdivis-  the  lines  were  so  run  upon  the  groimd  as  to 
ion  8  of  this  section,  and  testimony  given  on  include  such  greater  area:  Quinn  v.  WindmiUer, 
the  prior  action  by  a  witness  who  has  since  67  Id.  461. 
died,  as  to  whether  the  alleged  lessee  held  pos- 
session of  the  premises  as  a  tenant  or  for  1880.  Action  against  or  by  executor. 
himself,  claiming  the  property  as  his  own,  is  -—This  section,  prohibiting  parties  to  an  ac- 
admissible  in  the  subsequent  action:  Frtderkka  tion  against  an  executor  or  aoministrator  upon 
V.  Judah,  73  Cal.  604.  a  claim  or  demand  against  the  estate  of  the 

Bzpert  teBtimony  as  to  eyeaiglit.  —  A  deceased  from  being  a  witness  as  to  anv  matter 

physician  cannot  testify  as  an  expert  to  the  of  fact  occurring  before  the  death  of  the  de- 

reubtive  powers  of  eyesight  of  two   different  ceased,  does  not  prevent  the  plaintiff  in  such 

persons,  under  certain  named  conditions,  un-  an  action  from  testifying  as  to  the  correctness 

less  it  is  first  shown  that  he  has  made  an  of  books  of  account  which  had  been  wholly 

examination  of  their  eyes:  People  v.  MaraeUer,  kept  by  him,  preparatory  to  their  introduction 

70  Cal.  98.  in  evidence;  and  the  introduction  of  such  books 

Machinist  as  expert:    See  Chreenlectf  v,  in  evidence,  upon  the  testimony  of  a  third  per- 

Stoekton  Comb.  H,  A  A,  Works,  decided  April  son,  who  had  no  personal  knowledge  as  to 

19,  1889.  their  correctness,  is  error:  Ifoche  v.  Ware,  70 

Opinions  of  witnesses.  — Where  a  wit-  Cal.  375.  An  action  to  enforce  a  resulting 
ness  has  testified  to  the  performance  of  certain  trust  against  the  personal  representatives  of  a 
aqts  by  another,  he  cannot  give  his  impressions  deceased  trustee  is  not  founded  upon  a  claim 
as  to  the  object  the  other  had  in  their  per-  or  demand  against  the  estate  of  a  deceased, 
formance.  Such  an  inference  is  for  the  court:  within  the  meaning  of  this  section.  In  such 
TaU  V.  Hall,  71  Cal.  149.  And  the  opinion  of  aji  action,  the  original  cestui  que  trust  may  tes- 
a  witness  as  to  the  meaning  of  an  expression  tify  to  facts  occurring  prior  to  the  death  of  the 
used  by  another  person  in  a  conversation  be-  trustee:  Meyers  v.  Re'mstein,  67  Id.  89.  In  an 
tween  them  is  not  admissible  in  evidence.  It  action  by  the  personal  representative  to  en- 
is  for  the  jury  to  determine  the  meaning  from  force  a  demand  due  the  estate  of  the  decedent^ 
the  relation  of  the  parties,  the  language  em-  the  defendant  is  a  competent  witness  as  to 
ployed,  and  all  the  surrounding  circumstances:  transactions  between  himself  and  the  deoedent: 
People  V.  Moan,  65  Id^  532;  nor  is  the  opinion  McGregor  v.  Donelly,  67  Id.  149.  This  section 
of  a  witness  as  to  the  title  to  real  property  does  not  prevent  an  attorney,  who  is  suing  for 
evidence  of  title:  Sdiroeder  v.  WUtram,  66  I(t  professional  services,  from  testifying  as  to  the 
636.  A  witness  called  upon  to  give  an  opin-  nature  and  extent  of  his  law  practice:  Knight 
ion  as  to  the  value  of  land  must  lay  a  proper  v.  Buss,  77  Id.  410. 
foundation  by  showing  that  he  possesses  the 

means  to  form  an  intelligent  opinion;  but  it  1882.    Defendant  in  diflferent  infor- 

is  not  essential   that  his  knowledge  should  mation  maybe  called. — A  party  proceeded 

be  derived  from  anv  peculiar  skill  in  a  par-  against  in  one  information  for  an  alleged  mur- 

ticular  pursuit  or  branch  of  business  or  de-  der  may  be  called  as  a  witness  on  behalf  of  the 

partraent  of  science:   Reed  v.  Drais,  67  Id.  state  to  testify  against  a  defendant  charged  in 

491;  see  San  Dieao  L.  A  T,  Co.  v.  Neaie,  de-  another  and  different  information  with  the 

cided  December  31,  1888.    A  witness  who  is  same  killing.    In  such  a  case,  the  party  called 

not  an  expert  may  testify  as  to  the  apparent  as  a  witness  retains  the  right  to  object  to  an- 

condition  of  the  defendant  as  to  sobriety  at  the  swerinjg  a  onestion  which  would  tend  to  crimi- 

time  of  the  offense:  People  v.  Monteith,  73  Id.  nate  him:  Ex  parte  Stice,  70  CaL  51. 
7.    On  an  issue  presented  to  the  jury  for  their 

determination  wnether  or  not  a  deceased  per-  1884.    Interpreter  may  be  witness.  — 

son  had  in  his  lifetime  been  in  such  a  state  A  person  appointed  to  act  as  an  interpreter  on 

of  mind  as  to  have  been  unduly  influenced  to  the  trial  ofa  criminal  action  is  not  disqualified 

make  the  contract  in  suit  by  the  plaintiff,  who  by  reason  of  the  fact  that  he  was  a  witness  for 

claimed  and  was  believed  by  the  oeceased  to  be  the  prosecution:  People  v.  Fong  Ah  Sing,  70 

a  spiritual  medium,  the  opinion  of  witnesses  as  Cal.  8. 

to  the  capacitv  of  the  deceased  to  make  con-  Interpreting    evidence.  —  Where    tiie 

tracts  with   those  whom  he  believed  to  be  court,  during  the  trial  of  a  criminal  case,  in- 

medinms  is  inadmissible  in  evidence:  Conner  v.  structs  the  interpreter  that  whenever^  the  wit- 

Stanley,  67  Id.  315.    And  generally  as  to  the  ness   undertakes    to    state    somethin£|   that 

opinions  of  persons  not  intimate  acquaintances  somebody  else  has  told  him  he  should  inform 

as  to  sanity,  see  People  v.  Fine,  77  Id.  147.  the  court,   it  would  be  error,  warranting  a 
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reversal  of  the  judgment,  if  it  appear  that  defendant,  is  an  immaterial  error:  Onmeidy* 

each  instmctions  were  acted  upon,  and  that  MeSHrath,  68  Id.  466. 
the  interpreter  merely  reported  to  the  conrt 

that  the  witness  had  stated  something  that  1906.    Bigiht  of  third  party  to  hay* 

had  been  told  him  by  somebody,  and  the  court  void  judgment  vacated:  See  People  ▼.  MuUan, 

had  acted  on  the  b^re  statement  without  re-  65  CaL  3^. 

quiring  the  interpreter  to  repeat  what  the  wit-  IdeoLtical   question,  when   litigated   in 

ness  had  said;  but  if  it  does  notso  i^pear,  the  former  action:  Bee  Wixmm  ▼.  Demne^  67  CaL 

judgment  should  not  be  disturbed:  iVopfev.  341. 

Wang  Ah  Bang,  65  CaL  305.  OonduslTeneM  of  Judgmeiit.  — Where 

a  prior  judgment  is  pleaded  in  bar  of  an  action, 

1904.  Opinion  of  Jnd^go.  —  A  paper  a  finding  t^t  a  decision  had  been  rendered  in 
which  purports  to  be  the  opinion  of  the  judge  favor  of  the  defendants  and  against  the  plain- 
in  a  former  action  between  the  same  puties,  tiff  is  not  a  finding  that  any  judgment  had 
but  is  not  signed  b^  the  jud|p  or  anthenti-  been  rendered:  Chfuy  v.  Nocn,  ^  CaL  186.  A 
cated  in  any  way,  is  not  admissible  in  evi-  motion  to  set  aside  a  judgment  in  the  court  in 
deuce  in  connection  with  the  judgment  roll  which  it  was  rendered  is  a  direct  and  not  a 
in  that  action:  Wixaon  v.  DepiM,  67  CaL  collateral  attack:  People  v.  MtiUan,  65  Id.  396. 
341.  In  an  action  upon  a  judgment  obtained  in  a 

Beoord  am  evidence.  —  In  an  action  of  sister  state,  in  which  the  losing  party — the  de- 
claim and  delivery  for  certain  personal  prop-  f endant — was  duly  served  with  summons,  and 
erty  against  an  attachins  officer,  the  judgment  appeared  by  attorney,  the  judgment  cannot  be 
roll  in  the  case  in  which  the  attachment  was  attacked  on  account  of  matters  of  which  he 
issued  is  admissible  in  evidence  in  support  of  might  have  availed  himself  in  the  original  ac* 
the  defendant's  plea  of  a  justifiable  taking,  Hop^  when  there  is  no  proof  of  fraud  or  sur- 
notwithstanding  the  plaintiff  was  not  a  party  prise:  Weir  v.  Vail,  65  Id.  466.  So  also  a 
to  the  attachment  suit:  Watrous  v.  Cunntng-  judgment  in  an  action  to  recover  the  possession 
ham,  71  Cal.  30.  And  in  the  absence  of  evi-  of  real  property  under  the  Code  of  Civil  Pro- 
dence  to  the  contrary,  a  recital  in  a  judgment  cedure  is  conclusive  between  the  parties  and 
that  it  was  corrected  when  the  defendant  was  their  privies  as  to  all  matters  put  in  issue  and 
present  in  person  and  by  counsel,  will  be  held  passea  on  in  the  action,  and  is  a  bar  to  another 
to  be  true:  People  v.  BoadU,  decided  December  action  between  them  when  the  same  matters 
31, 1888.  A  petition  for  letters  of  admimstra-  are  directly  in  issue.  The  bar  of  such  a  judg- 
tion  is  a  pleaoins,  and  the  rules  in  recnrd  to  ment  is,  however,  limited  to  the  rights  of  the 
admissions  in  pxeadings  apply  to  it:  Ditff  v.  parties  as  thev  existed  at  the  time  when  it  was 
Duff,  71  Id.  513.  Thus  a  statement  in  a  peti-  rendered,  and  neither  the  parties  nor  their 
tion  for  letters  of  administration,  to  the  c^ect  privies  are  precluded  from  showing  in  a  subee- 
that  certain  real  property  therein  particularly  quent  action  any  new  matters  occurring  after 
described  belonged  to  the  deceased,  cannot  be  its  rendition  which  give  the  defeated  party  a 
received  in  evidence  against  the  petitioner  as  title  or  right  of  possession:  Thrifty,  Dtlaney,  69 
an  admission  by  him  of  such  fact,  unless  the  Id.  188.  And  a  judicial  record  is  not  con- 
petition  was  signed  by  him  personally,  or  by  elusive  as  to  the  truth  of  any  allegations  which 
an  attorney  who  acted  within  the  scope  were  not  material  and  traversable;  but  as  to 
of  his  authority  in  making  the  statement:  all  those  which  were  material  and  traversable. 
Id.  Where  an  action  is  brought  in  the  the  judgment  is  conclusive  between  the  same 
name  of  and  for  the  benefit  of  a  party  b^  parties  upon  the  same  matter:  Wkemm  v.  De- 
his  duly  authorized  attorney  in  fact,  and  is  tnne,  67  tu.  341;  see  Thr\ft  v.  Dekuiey,  69  Id. 
being  prosecuted  with  his  knowledge  and  con-  188.  A  judgment  against  a  defendant  who  was 
sent,  he  is  presumed  to  know  these  facts,  and  not  served  with  summons,  and  did  not  appear 
to  have  assented  thereto;  and  the  complaint  in  the  action,  cannot  be  collaterally  attacked  if 
therein,  although  not  sigped  or  verified  b^  the  record  shows  that  the  defendant  was  served 
him,  is  evidence  against  him  of  the  fact  of  suit  and  appeared,  and  tiie  judgment  is  regular  on 
brought,  and  of  the  nature  of  the  action:  Kamm  its  face:  Bdrniah  v.  Bramer,  71  Id.  IM.  But 
V.  Bank  of  Califomia,  74  Id.  191.  '  But  where  a  judgment  in  an  action  of  ejectment  rendered 
an  amended  complaint  is  filed,  the  allegations  against  a  person  who  voluntarily  appeared 
of  the  oriflpnal  complaint  are  not  admissible  as  therein  as  a  defendant  is  not  void  so  as  to 
evidence  for  or  against  the  plaintiff:  Wheeler  be  collaterally  assailable,  although  his  name 
V.  West,  71  Id.  126;  Stem  v.  Loeioenthal,  77  Id.  was  not  inserted  in  the  complaint,  either  origi- 
340;  see  Coward  v.  Clanton,  decided  April  23,  nally  or  by  amendment,  and  no  order  of  tne 
1889.  Where,  however,  the  plaintiffs  m  their  court  granting  him  leave  to  appear  in  or  de- 
second  amended  complaint  averred  that  they  fend  the  action,  or  to  file  an  answer,  is  con- 
were,  and  always  had  been,  ready  and  willing  to  tained  in  the  record:  Tyrrell  v.  Baldurin,  67  Id. 
pay  over  to  the  parties  entitled  thereto  the  1.  Where  the  findings  show  that  the  plaintiiis 
money  due  upon  the  wheat,  and  offered  to  pay  are  entitled  to  recover,  and  further  determine 
the  money  into  court;  and  on  the  trial,  for  the  their  respective  interests  as  between  themselves 
purpose  of  showins  their  offer  to  fulfill  the  in  the  subject-matter  of  the  action,  parol  evi- 
contract,  introduced  in  evidence  the  original  dence  or  affidavits  cannot  be  received,  on  a 
complaint  containing  such  offer,  and  followed  motion  by  the  defendant  to  have  the  judg- 
it  by  evidence  that  they  had  paid  the  money  ment  satisfied,  to  show  that  the  interests  of 
into  court,  the  evidence  is  admissible:  i^^s^erv.  the  plainti£b  in  the  judgment  are  other  or 
Wade,  69  Cal.  133.  An  original  answer  which  different  from  that  shown  "by  the  findings: 
has  been  superseded  by  an  amended  one  is  not  Haqgki  v.  Clark,  71  Id.  444.  Mere  defects 
admissible  in  evidence  on  behalf  of  he  plaintiff;  or  irregularities  in  the  process  or  proceedings, 
but  its  admission,  if  without  injury  to  the  against  a  party  not  objecting  to  them,  do  not 
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affect  the  validity  of  a  judgment  in  the  case,  certified  to  by  him,  is  admissible:  Chodtrin  v. 

or  the  rights  of  the  parties  to  it;  and  a  plain-  McCaJbe^  75  Cal.  584. 
tiff  in  whose  favor  such  a  judgment  is  entered 

cannot  question  it:  Central  Pacific  B,  B.  Co.  v.  ^  1987.      Copy  of  articles   of  aflsoda- 

Creed,  70  Id.  497.    Where  several  judgments  tion.  —  An  instrument   purporting    to  be  a 

have  been  rendered  in  actions  between  the  copy  of    the  articles  of  association  of  a  com- 

same  parties  in  respect  to  the  same  subject-  pany  is  not  admissible  in  evidence,  when  there 

matter,  the  judgment  last  in  point  of  time  is  is  no  proof  that  the  original  of  such  articles 

conclusive:  Tyrrell  v.  Baldwin,  67  Id.  1.     As  ever  existed:  Beynolds  v.  Lincoln,  71  Cal.  183. 

to  the  effect  of  a  judgment  in  partition,  see  Secondaiy  evidence  of  contract  —  Con- 

Bwrouglta  v.  DeCouts,  70  Id.  361;  and  of  a  de-  tract  by  adverse  party.  — Ihe  action  was 

cree  settling  an  account,  see  TtMman  v.  Hil-  brought  by  a  vendee  for  the  specific  perform- 

debrandi,  72  Id.  313;  and  of  a  judgment  by  auce  of  a  written  contract  for  the  sale  of  land, 

consent,  see  Partridge  v.  Shepard,  71.  Id.  470.  Prior  to  the  trial,  the  deposition  of  a  witness 

was  taken,  who  testified,  without  objection,  to 

1920.  Pablic  records.  ->-  The  books  of  a  the  terms  of  the  contract.  At  the  trial  the  de- 
recorder's  office  are  not  admissible  in  evidence  fendant  objected  for  the  first  time  to  the  evi- 
to  prove  the  execution  and  contents  of  instru-  deuce  contained  in  the  deposition,  on  the  ground 
ments  which  have  been  duly  recorded,  xmless  that  secondary  evidence  of  the  contract  could 
the  absence  of  the  originals  is  first  explained  not  be  given  without  proof  of  the  loss  or  do- 
or accounted  for:  Brown  v.  Griffith,  70  Cal.  struction  of  the  original.  The  plaintiff  there- 
14.  Conceding  that  the  assessment  roll  of  a  upon  showed  that  the  contract  was  executed  in 
swamp-land  district,  when  properly  certified  duplicate,  one  copy  of  which  had  been  deliv- 
by  the  commissioners,  becomes  an  official  rec-  ered  to  him,  and  the  other  retained  by  the 
ord  within  the  meaning  of  this  section  and  vendor,  the  ancestor  of  the  defendants,  and 
section  1926  of  this  code,  and  evidence  of  all  that  his  copy  had  been  subsequently  delivered 
the  facts  recited  in  it,  still  it  is  onl^  prima  to  the  vendor,  and  destroyed  by  him.  The 
Jade  evidence,  and  may  be  contradicted  by  copy  retained  by  the  vendor  was  not  accounted 
showing  that  the  assessments  were  arbitrarily  for,  nor  did  it  appear  that  any  notice  to  pro- 
made  without  reference  to  the  proportionate  duce  it  in  court  nad  been  given.  One  of  the 
benefits  to  be  derived  to  each  piece  of  land  as-  defendants  had  the  copy  in  nis  possession,  and 
■essed  by  reason  of  the  proposed  work:  Swamp  could  have  produced  it.  Under  these  circum- 
Land  Dittrict  v.  Owynn,  70  id.  566.  stances,  it  was  held  that  the  defendants  could 

not  object  to  the  evidence:  NichoUon  v.  Tav' 

1986.    Beports  of  stock  exchange:  See  pey,  70  Oal.  608. 

MediaOworks.  —  In  an  action  to  recover  ^^^'    ^^^^f^: — ^  witness  cslled  as  ui 

damages  for  personal  injuries,  a  medical  book,  expert  in  handwntmg  must  confine  his  testi- 

although  proved  to  be  of  standard  authority,  ™ony  *<>  ^a«*8;  ^^  cannot  state  his  inferences 

is  not  admissible  in  evidence  to  prove  the  na-  deduced  from  the  facts:  Knue  v.  Chester,  66 

tnre  and  probable  effect  of  the  injuries:  GfaUo'  ^^'  3^* 

^^  ^7  rV^  ^^^  ^^  ^^'  ^  ^^  ^^^^  ^®**-  Comparison  of  handwritings. — 

^**2*    LS.»     \?*   I.         Aj     •     -wii^      ^^  An  expert  witness  cannot  testify  as  to  the  gen- 

Bxpert  s   hooks  --  Adnussihillty  of.  —  uineness  of  a  disputed  writing,  upon  a  compar- 

In  an  action  for  dissolution  of  a  coi)artnership  igon  of  a  genuine  writing  with  a  press  copy  of 

and  an  accounting,  when  the  books  of   ihe  the  writing  the  genuineness  of  which  is  dis- 

firm  have  been  kept  in  such  a  manner  as  to  be  p^jted:  SpottieuHxZ  v.  Weir,  66  Cal.  525. 
unmtelligible,  and  m  view  of  that  fact  a  sUp- 

nlation  is  entered  into  by  the  attorneys,  allow-  1947.  Account-hook — Foundation  f6r 

ing  the  referee  appointed  by  the  court  to  em-  admission  must  he  laid:  See  Morgans  v. 

ploy  experts  to  reduce  the  accounts  of  the  firm  AM,  May  19,  1888.      An  account-book  is  not 

into  a  tangible  form,  the  books  prepared  by  the  admissible  in  evidence,  when  the  preliminary 

experts  are  admissible  in  evidence  in  connect-  foundation  for  its  admission,  either  as  a  book 

tion  with  the  report  of  the  referee,  for  the  pur-  of  original  entries,  or  as  part  of  the  res  gestcs, 

pose  of  enabling  the  court  to  comprehend  the  has  not  been  laid:    Watrous  v.   Cunningham^ 

accounts:  Boberts  v.  Bldred,  73  Cal.  394.  71  Id.  30;  see  also,  on  this  point,  Kerns  v. 

Kaps.  —  A  copy  of  a  map  of  land  on  file  in  Dean,  77  Cal.  555,  following  Bjsms  ▼.  McKea/nt 

the  office  of  the  register  of  tne  land-offioe,  and  76  Id.  87. 

196L  Instruments  affecting  real  property  used  as  evidence. 

Sec.  1951.  '  Every  instrument  conveying  or  affecting  real  property,  ac- 
knowledged or  proved  and  certified  as  provided  in  the  Civil  Code,  may, 
together  with  the  certificate  of  acknowledgment  or  proof,  be  read  in  evidence 
in  an  action  or  proceeding,  without  further  proof;  also,  the  original  record  of 
such  conveyance  or  instrument  thus  acknowledged  or  proved,  or  a  certified 
copy  of  the  record  of  such  conveyance  or  instrument  thus  acknowledged  or 
proved,  may  be  read  in  evidence,  with  the  like  effect  as'the  original  instrument, 
without  further  proof.  [Amendment  approved  March  i,  1889;  Statutes  and 
Amendments^  1889^  4^;  to  take  effect  immediately, 1 
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Autbanticated  copy  of  record  of  a  deed  2019.    Bepoaatunui,  gvoflrally.  —  Tw- 

prima/ade  evidence  of  the  gerniinenw,  due  tuno&y  that  ioquiries  were  made  at  the  former 

execation,  and  deliyeiy  of  the  original  deed:  place  of  business  of  an  alleged  absent  witness 

Anihoay  ▼.  Chapman^  65  Csl.  73.  and  at  other  places,  of  varioos  penple  who 

had  known  him,  and  that  they  said  that  thej 

1962.  Becitals:  See  Amtr'7.  Highlower,  did  not  know  where  he  was,  bat  understood 
70  CaL  442.  Recitals  in  a  mortgage,  as  between  that  he  was  in  another  state,  is  safficient  to 
the  parties  thereto,  most  be  held  as  troe:  admit  his  deposition:  SenUm  t.  Momnitr,  77 
Waldrip  ▼.  BUuk,  74  Id.  409.  CaL    449;  see  alao  PeopU   ▼.  J2rfey,  75   Id. 

98.     A  deposition  taken  nnder  a  stipolation 

1963.  Pre0iiiiii»tioii  from  idantity  of  which  provides  for  the  admission  of  the  depo- 
name.  —  In  an  action  to  quiet  title  by  a  person  sition  without  conditions  is  governed  by  Uie 
claiming  under  a  deed  from  a  grantor  having  stipulation,  and  not  bv  the  statutory  provis- 
the  same  name  as  the  defendant^  the  identity  ions:  PeopU  v.  OmndeU,  lb  Id.  301;  see  also 
of  the  graintor  with  the  defendant  is  presumed  Bobinaon  v.  PlacerviUe  and  SacramerUo  R.  B, 
from  the  identity  of  name:  Ward  v.  Domg^tertif^  Co.^  65  Id.  263.  When  depositions  have  been 
75  CaL  240.  taken,  the  party  upon  whose  application  they 

SurviTorahip,  preraxnptioii.  of:  See  8amr  were  taken  is  not  bound  to  offer  them  in  evi- 

dern  v.  Shncieh,  65  CaL  50.  denoe  at  the  trial,  but  may  resort  to  other 

Performance  of  official  duty:  See  Bads  evidence.    His  failure  to  use  the  depositions  is 

V.  Clarke,  OS  Cal.  484;    Watkins  v.  ZyncA,  71  not  a  cround  of  surprise  for  which  a  new  trial 

Id.  24;  Fanning  v.  Leviaton^  March  26,  1889,  should  be  panted:  Heath  y.  Scott,  65  Id.  548. 

WhiUaker  v.  Pendola,  Februanr  28,  1889.  Answers  to  interrogatories  in  a  deposition,  if 

Presiunptioii  of  ownenhip:  See  Cheneff  based  upon  statements  made  by  other  persons 

V.  O'Brien,  69  CaL  201.  to  the  witness,  are  hearsay,  and  should  be 

That  things  once  proved  to  eodst  eon*  stricken  out  on  motion:  Anuma  ▼.  LoweU,  66 

tinoes  to  exist:    WhUe  v.  DougUu,  71  CaL  Id.  306. 
121;  People  v.  SuJxs,  71  Id.  263. 

Death:  People  v.  Stokea,  71  CaL  267;  ^of-  2021.    Admlndtaillty  without  proof  of 

Uder  V.  Cordero,  76  Id.  649.  absence.  — The  deposition  of  a  plaintiff,  taken 

That  court  exerdsed  its  jKrwer  accord-  at  the  instance  of  the  defendant  under  subdi- 

inR  to  statute,  see  Pardy  v.  Montgomery^  T1  vision  1  of  this  section,  may  be  read  in  evidence 

CaL  326.  on  the  trial,  without  first  showing  the  absence 

of  the  witness:  Newell  v.  Desmond,  74  CaL  46. 

1967.  Indispensable  evidence.  —  A  And  error  in  admitting  depositions  in  evidence, 
general  offer  to  prove  by  the  parol  evidence  of  without  preliminary  proof  that  the  witnesses 
a  witness  certain  facts  which  could'  only  be  resided  out  of  the  county  where  the  cause  was 
proved  by  record  or  documentary  evidence  is  being  tried,  is  waived,  if  the  party  against 
properly  refused,  although  the  offer  also  em-  whom  the  depositions  were  offered  dia^wnsed 
Graced  other  matters  not  objectionable:  Bo^  with  the  formal  proof  of  such  fact  on  the  trial, 
vnch  V.  Mahoney,  73  Cal.  238.  When  a  defend-  and  accepted  the  verbal  statement  of  tJie  op- 
ant  in  a  criminal  case  is  under  cross-ezamina-  posing  counsel  as  to  their  noorresidenoe:  Ettate 
tion  as  a  witness  in  his  own  behalf,  the  fact  <if  Learned,  70  Id.  140. 
of  his  former  conviction  of  a  misdemeanor 

cannot  be  proved  by  his  oral  testimony.    The  2024.    Witness  out  of  state. — Where 

record  of  conviction  is  the  best  evidence,  and  the  parties  stipulate  that  the  deposition  of  a 

is  indispensable:   People  v.  Schenick,  65  Id.  witness  out  of  the  state  may  be  taken  by  a 

626.  designated  person,  and  when  taken  may  be 

used  on  the  triad,  they  are  afterwards  estopped 

1971.    Part  performance,  taWng  case  from  objecting  that  the  deposition  was  not 

out  of  statute  of  firauds:  See  Day  v.  €f<^n,  taken  under  a  commission  issued  by  the  trial 

65  Cal.  508.  court:   Palmer  v.  Uncos  Mining  Co.,  Holm  v. 

Unoas  Mining  Co.,  70  CaL  614. 

1073.    Statute  of  frauds:  See  section 

1624,  Civil  Code,  and  notes.  2025.     Objection  to   question.  — The 

deposition  taken  on  the  preliminary  exami- 

1986.  Attendance  before  United  States  nation  sufficiently  shows  the  grounds  on  which 

land  officials.  —  A  writ  of  mandate  will  not  the  magistrate  sustained  an  objection  to  a 

lie  to  compel  a  judge  of  the  superior  court  to  question  put  to  a  witness,  when  it  appears 

issue  a  subpcena  to  certain  persons,  command-  toerefrom  that  the  objection  to  the  question 

ing    them  to  appear   and   testify  before  the  was,  that  it  was  ''irrelevant  and  immaterial,'* 

re^ster  and  receiver  of  a  United  States  land-  and  the  objection  as  made  was  sustained:  Peo- 

ofiice,  in  a  proceeding  before  such  officers,  in-  pie  v.  Bilty,  75  Cal.  98. 

volving  the  right  to  purchase  certain  public  Failure  to  answer  interrogatory . — An 
lands  of  the  United  States:  Boom  v.  De  Haxen,  objection  to  ,the  admission  in  evidence  of  a 
72  Cal.  280.  deposition,  on  the  grounds  that  the  witness  had 
^  tK*efu8al  to  obey  subpoena.  —  The  supe-  neglected  to  answer  certain  interrogatories  put 
nor  court  in  which  an  action  is  pending  has  by  the  party  objecting,  and  that  the  deposition 
no  power  under  this  section,  and  section  1991  was  not  complete  or  responsive,  in  order  to  be 
of  this  code,  to  punish  a  person  for  contempt  available,  must  call  the  attention  of  the  court 
because  he  has  refused  to 'obey  a  subpoena  to  the  particular  interrogatories  which  the  wit- 
issued  by  a  notary  public,  before  whom  his  ness  had  refused  to  answer,  or  the  answer  to 
deposition  was  to  have  been  taken:  Lednaky  v.  which  was  evasive  or  not  fully  responsive: 
Superior  Court,  72  Cal.  510.  Oassen  v.  Hendrick,  74  CaL  444. 
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2081.    Notice.  —  A  notice  of  the  taking  refresh  his  memory  from  written  memoranda 

of  a  deposition  in  the  city  of  San  Francisco,  made  by  him  at  the  time  of  the  statements: 

which  does  not  specify  any  place  in  the  city  People  v.  Le  £oy,  65  Id.  613. 
where  it  would  be  taken,  is  insufficient:  Lucat 

V.  Bkhardaon^  68  Cal.  618.  Ah  order  shorten-  2048.  OrOflS-examination:  See  Par* 
ma  the  time  for  which  notice  of  the  taking  of  tridge  v.  Shepard,  71  Cal.  470.  The  party 
a  deposition  shall  be  given  must  designate  a  against  whom  a  witness  is  called  may  cross- 
definite  time  of  notice:  Howell  v.  Howell,  66  examine  him  for  the  purpose  of  showing  his 
Id.  390.  An  order  providing  for  the  taking  of  hostility:  Hartnian  v.  Rogers,  69  Id.  643;  see 
a  deposition  at  a  certain  hour  of  the  day  on  People  v.  Lee  Ah  Chuck,  66  Id.  662.  A  defend- 
which  the  order  was  made,  and  directing  a  ant  in  a  criminal  prosecution  who  has  become 
service  of  the  notice  ''forthwith,"  is  not  snf-  a  witness  in  his  own  behalf  cannot  be  cross- 
ficiently  definite:  Id.  examined  as  to  any  facts  or  matters  not  testi- 
fied to  by  him  in  his  examination  in  chief: 

2042.    Order  of  prool  —  After  the  plain-  People  ▼.  O'Brien,  66  Id.  602. 

tiff  has  closed  his  case  in  rebuttal,  the  court  Gross-ezamination     as    to     admitted 

has  discretion  to  permit  the  defendant,  who  fact,  refusal  to  idlow  is  not  error:  Braly  ▼. 

had  been  present  durins  the  entire  trial,  to  Henry,  TJ  Cal.  324. 

testify  fully  as  to  his  defense:  BarJdy  y.  Cope-  Croas-exam in ation  is  not  allowed  on  a 

lamd,  74  Cal.  1.  point  concerning  which  there  was  no  evidence 

given  in  the  examination  in  chief:  Braly  v. 

2048.    BzQlusion  of  witnesses  from  Henry,  77  OaL  324. 


court-room.  —  The   exclusion   of   witnesses 

from  the  court-room  is  within  the  discretion  of  2049.    Impeachment  of  one's  own  wit- 

the  court:  People  v.  Sam  Lung,  70  Cal.  515.  ness:  See  Pt^le  v.  De  WiU,  68  Cal.  584. 

2044.    Question.  — On  the  examination  2050.    Becalling  witness:   See  People 

of  a  witness,  counsel  cannot  insert  in  a  ques-  v.  Moan,  65  Cal.  532.    It  is  not  an  abuse  of 

tion  a  statement  as  having  been  made  bv  the  discretion  for  the  court  to  refuse  to  allow  a 

witness  which  had  not  in  fact  been  made  by  witness  to  be  recalled  after  the  case  has  been 

him:  People  v.  Fong  Ah  Sing,  70  CaL  8.  continued  for  argument:  Briswalter  ▼.  Palo^ 

mares,  66  Id.  259. 

2046.  Examination  of  witness. —It 

18  not  an  objectionable  form  of  question  to  re-  2051.    Oljection  to  evidence  must  be 

quest  a  witness  on  his  direct  examination  to  made  at  trial.  —  An  objection  that  certain 

vtate  only  what  he  knows  about  the  matter:  evidence,  offered  for  the  purpose  of  impeaching 

Hicks  V.  Riverside  Fruit  Co.,  72  Cal.  303.  a  witness,  is  inadmissible  for  such  a  purpose, 

Hypothetical  question  to  medical  ex-  must  be  made  at  the  trial;  otherwise,  the  ob- 

pert:  See  People  y.  Ooldenson,  76  CaL  328.  jection  cannot  be  considered  on  appeal:  Watrous 

▼.  Cunmngham,  71  Cal.  30. 

2040.    lieading^   question. — The  trial  Want  of  religious  l>elie£ — A  witness 

court  may,  in  its  discretion,  strike  out  leading  cannot  be  impeached  by  evidence  showing  him 

Suestious  put  to  a  witness:  Morris  v.  Lachman,  to  be  a  person  without  religious  belief:  People 

8  Cal.  109;  but  it  is  within  the  discretion  of  v.  Copsey,  71  Cal.  548. 

the  trial  court  to  allow  leading  questions  to  be  Hostility:  See  People  v.  Turner,  65  CaL 

put  to  a  witness  on  his  examination  in  chief:  540.    It  is  always  competent  for  the  party. 

People  V.  Fong  Ah  Sing,  70  Id.  8;  People  ▼.  against  whom  a  witness  is  called  and  testifies, 

CMaenson,   76  Id.  328.     And  in  a  criminal  to  show  that  the  witness  entertains  feelings  of 

prosecution,  it  is  not  an  abuse  of  discretion  hostility  and  prejudice  towards  him:  People  v. 

for  the  court  to  permit  leading  questions  to  be  Wasson,  ^  Id.  538.    See  King  v.  OoiB,  70  Id. 

asked  on  the  direct  examination  of  a  witness  236.    Where  a  witness  has  testified  to  matters 

who  is  unfamiliar  with  the  English  language,  material  to  the  issues,  the  party  against  whom 

and  who  had  preyiously  testified  in  sumtance  he  has  testified  may,  on  cross-examination, 

to  the  facts  embodied  in  the  questions:  People  show  that  the  witness  is  hostile  to  or  preju- 

y.  Clary,  72  Id.  59.  diced  against  him,  and  to  that  end  may  lay 

the  foundation  for  showins  that  the  witness 

2047.  Befreshing  memory.  —  A  shorts  has  attempted  to  buy  or  bribe  other  witnesses; 
hand  reporter  who  is  called  to  testify  as  to  but  this  can  only  be  done  when  the  witness 
what  a  witness  on  a  former  trial  had  then  has  testified  to  material  matters:  Luhrs  ▼. 
sworn  to  may  refresh  his  memory  by  reading  Kelly,  67  Id.  289.  On  a  trial  for  murder,  where 
the  short-hand  notes  of  the  testimony  of  the  the  defendant  is  proved  to  have  been  previous- 
witness  taken  by  him  on  the  trial:  Watrous  v.  ly  arrested  and  charged  with  arson,  a  question 
Cunningham,  71  Cal.  30;  but  a  witness  cannot  as  to  who  instigated  the  arrest  is  inadmissible, 
refresh  his  memory  from  an  affidavit  previously  in  the  absence  of  evidence  or  the  offer  of  evi- 
sworn  to  and  subscribed  by  him  ex  parte,  un-  dence  connecting  any  witness  for  the  prosecu- 
less  it  be  shown  that  the  affidavit  was  written  tion  with  the  arrest:  People  v.  Fong  Ah  Sing, 
by  him  or  under  bis  direction,  at  the  time  the  70  Id.  8.  Where  a  witness  for  the  plaintiff 
facts  occurred  or  immediately  thereafter,  or  at  denies,  on  his  cross-examination,  that  he  of- 
some  other  time  when  the  facts  were  fresh  in  fered  to  procure  testimony  in  the  case  for  the 
his  memory,  and  that  he  knew  the  same  were  defendant^  if  paid  therefor,  the  defendant  may 
correctly  stated  in  the  affidavit:  Morris  v.  impeach  him  by  evidence  to  the  contrary: 
LaeJirnan,  68  Id.    109.      So  also  a   witness,  Lewis  v.  Steiger,  68  Id.  200. 

called  by  the  prosecution  in  a  criminal  case  to  Conviction  of  crime:  See  People  v.  Ham- 

prove  statements. made  by  the  defendant^  may  bUn,  68  CaL  101.    The  record  of  a  conviction 
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of  a  miademeauior  is  not  admiiwible  for  the  por-  his  impeaehmeBt,  the  anawen  of  the 

poee  of  dJBcrffiditing  a  witnen,  unless  it  is  giren  on  his  further  croes-ezamiiiatifln, 

shown  that  the  offense  mTolved  moiai  toipi-  oeramg  matters  collateral  to  tiie  issnesy  are 

tade  or  infsmy:  People  ▼.  Carolanj  71  Id.  195.  hmding  on  the  prosecntian,  and  as  to  them  ha 

Where  a  defendant  in  a  criminal  case  is  nnder  csnnot  oe  contradicted:  People  ▼.  WtiA,  70  Id. 

^»yinf  ■i>-r«jninaiangi  as  s  witncBS  in  lus  own  he-  120. 

half,  the  fact  of  his  former  conviction  of  a  Cootradictory    statementi.  —  For  the 

misdemeanor  cannot  be  proTed  by  his  oral  tea-  porpoee  of  impeaehins  a  witness,  eridence  of 

timony.    The  record  of  conviction  is  the  best  prior  declarations  made  by  hin&  contradictoty 

evidence,  and  is  indispensable:  People  v.  Stkei^  of  his  testimony  on  the  trial  is  inadmissible, 

vi,  65  Id.  025.     Ana  under  this  section,  evi-  nnlees  the  attention  of  the  witness  has  first 

dence    of    such    a    character   is   limited    to  been  caUed  to  each  declarations;  Barksbf  v. 

convictions  for  felonies:  PeopU  v.  CctroUm^  71  Copeiand^  74  CaL  1.     Bat  the  cross-examina- 

Id.  195.  tion  of  a  witness  as  to  statemebts  made  by  her 

Bepatatum:  See  Peopk  v.  .fintflqr,  77  inccnsistent  with  her  ezaminatian  in  chief, 
GaL  7.  Evidence  of  the  declarations  of  a  wiUioat  having  first  laid  the  pn^er  foimda- 
third  person,  ***"«^»"g  to  discredit  the  tcsti-  tion  for  impeachment  as  reqaiied  by  this 
mony  of  a  witness,  is  heara^,  and  inadmissi-  section,  is  not  error  when  no  attempt  is  after- 
ble:  SpoUiswood  v.  Weir,  €6  Id.  525.  For  the  wards  made  to  contradict  the  witness:  People 
purpose  of  impeaching  a  witness,  the  inquiry  ex  reL  Chmgh  v.  Levy,  71  Id.  618.  Evideoioe 
18  not  ccmfined  to  his  reputation  for  truth  and  that  a  witness  for  the  prosecution  made  state- 
veracity,  but  may  extend  to  his  general  repu-  ments  in  his  ezaminatian  before  the  police 
tation  for  truth,  honesty,  and  integrity:  Heath  court,  different  from  those  made  on  the  trial, 
V.  Scott,  65  Id.  54&  The  refusal  of  the  court  is  admissible  for  the  puinpoee  of  impeachment: 
to  allow  a  witness  to  answer  a  question  as  to  People  v.  Lee  Ah  ChmM,  06  Id.  602. 
the  defendant's  general  reputation  for  peace  Btatemants  in  complaiiii.  —  If  an 
and  Quiet  is  not  error,  if  the  witness  has  never  amended  complaint  is  filed,  the  averments  of 
heara  such  reputation  discussed,  or  if  the  good  the  original  complaint  inconsistent  with  his 
reputation  of  the  defendant  has  already  been  testimany  may  be  introduced  upon  cross-ez* 
established  by  a  great  number  of  other  wit-  amination  for  the  purpose  of  impeachment^ 
nosBoa,  and  no  evicteuce  offered  by  the  prosecu-  while  a  witness  is  on  the  stand:  Johmaom  v. 
tion  to  impeach  it:  People  v.  Jfooa,  65  Id.  632.  Powere,  65  CaL  179. 

Particalar  acts. — A  witness  cannot  be 

asked  whether  he  was  not  impeached  as  a  wit-  9(158.    Good  citftractar  of  irifnnm  — 

ness  in  another  canse:  Coebriu  v.  Hall,  76  CaL  Evidence  of  the  good  character  of  a  witneai 

192.    Nor  wheUier  she  was  not  in  tiie  habit  euinot  be  given  untU  his  character  has  been 


of  playing  cards  for  money,  and  asking  her  attacked  by  evidence  that  his  reputation  for 

daughter  tor  money  for  that  purpose:  People  v.  truth,  honesty,  and  integrity  is  had:  People  v. 

Bmoen,  decided  June  14,  1888.  Buah,  65  GaL  129. 

Bzpert. — The  books  to  which  a  medical 

expert  refers  cannot  be  resorted  to  in  order  to  8061.    Credibility  of  evidenoo.  —  In  its 

support  his  testimony,  but  they  may  be  used  instructions  the  court  charged  the  jury,  in  ref- 

to  contradict  or  discredit  him:  OaUoffher  ▼.  erence  to  the  evidence  of  certain  witnesses,  as 

Market  Street  J^y  Co,,  67  CaL  13.  foUows:  "Ton  should  carefully  determine  the 

amonnt  of  credibility  to  which  Uieir  evidence 

9052.    B^JectioiL  of  teothnonv  Iwfim  is  entitled.    If  convincing,  and  cariying  with 

qiiflstlon.  —  Where  a  proper  f oonoation  has  it  a  belief  in  its  tmth,  act  upon  it;  if  not»  yon 

been  laid  f<Mr  the  purpose  of  impeaching  a  have  a  right  to  reject  it."    It  was  held  that 

witness,  it  is  error  to  sustain  an  objection  to  such  an  instruction  was  proper:  People  v.  Ckk^ 

the  testimony  offered  for  that  purpose,  before  Hiitg  Chang,  74  CaL  389. 

any  further  question  has  been  uked:  Valemsm  ifeftmdant  a«  a  witnoae  in  his  own 

V.  Valensin,  73  CaL  100.  bahalf  —Where  a  defendant  is  a  witness  in 

Affldavita  or  lettexa  of  a  witness  which  his  own  behalf,  it  is  not  error  for  the  court  to 

tend,  although  in  a  slight  decree,  to  contradict  instruct  the  jury  that  in  weighing  his  evidence 

his  testimony,  are  admissible  for  that  pur-  they  must  consider  the  circumstances  under 

pose:  Empire  O,  Jf.  Co.  v.  BomoMoa  O.  M.  Co.,  which  he  testified,  being  the  defendant  in  the 

67  CaL  406.  case,  and  having  such  important  interests  de- 

Witness  not  able  to  read — Unknown  pendent  upon  the  result:  Peopfe  v.  Wheeler,  65 

language.  —When  the  witness  sought  to  be  CaL  77;  People  v.  O^NetU,  67  Id.  378. 

impeached  by  his  prior  written  statements  Helationahip  of  witness.  —  hi  a  crim- 

cannot  read,   or  where  the  writing  is   in  a  inal  case,  where  a  son  of  the  defendant  testifies 

language  to  him  unknown,  he  is  entitled  to  in  his  behalf,  evidence  of  their  relationship  is 

have  it  read  to  him  before  it  can  be  used  for  admissible,  and  the  court  may  instruct  the 

the  purpose  of  imneachment:  People  v.  Chimg  jury  that   they  may    consult   their   general 

Hing  Chang,  74  CaL  389.  knowledge  and  experience  in  life  as  to  whether 

CfoUateral  or  immaterial  matters:  See  or  not  a  son  would  be  ant  to  favor  his  father  in 

People  V.  JOe   Witt,  68  CaL   584.     A  witness  ffivins  his  testimony:  People  v.  Womg  Ah  Foo, 

cannot  be  impeached  by  contradicting  him  09  Cad.  180. 

upon  collateral  matters:  People  y.  X^,  75  Im]»ea6hed  witness.  —  The  evidence  of  a 
Id.  108.  Thus  on  the  trial  of  a  criminal  case,  witness  who  has  been  impeached  may  be  dis- 
where  a  witness  for  the  defendant^  after  he  r^^arded  by  the  jury,  and  the  court  may  so 
had  been  examined  and  cross-examined,  is  re-  instruct:  People  v.  PhUBpe,  70  CaL  61. 
caUed  by  the  prosecutian  for  further  croes-  Witness  nUse  in  part.  — Under  this  sec- 
examination,  in  order  to  lay  a  foundation  for  tion,  the  court  may  instruct  the  juy  to  dis- 
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tenst  or  reject  in  its  entirety  the  testinum^  of  the  application.  It  did  not  appear  by  affidavit 
a  witness  who  has  willfally  testified  falsely  in  or  otner  sworn  statement  what  was  sought  to 
regard  to  any  one  person,  or  any  particular  be  proved  by  the  witnesses,  or  that  their  testi- 
fact  in  the  case:  Pti^ple  ▼.  Fljfnn,  v3  Cal.  511.  mony  would  have  been  material  to  the  def end- 
It  is  not  error  to  instruct  the  jury  that "  if  any  ant,  or  that  they  were  within  immediate  reach 
witness  has  in  their  judgment  sworn  falselv  in  of  Uie  process  of  the  court.  It  was  held  that 
any  material  respect,  he  is  to  be  distnistea  in  the  action  of  the  court  was  proper:  People  v. 
all  others,  and  his  testimony  is  not  to  be  ao-  Mareeiler,  70  CaL  98. 

eepted  and  acted  on  without  great  cantion":  Fees.  — A  party  in  whose  favor  judgment  ^ 

People  V.  SighetU,  66  Id.  184;  but  a  witness  is  rendered,  who  voluntarily  attends  the  trial 

false  in  ono  part  of  his  testimony  is  to  be  dis-  without   being   subpoenaed   by  the   opi>osite 

trusted  in  others,  and  an  instruction  to  the  partv,  and  while  there  is  called  as  a  wituess 

jury  that  such  a  witness  may  be  distrusted  is  by  tne  latter,  is  not  entitled  to  witness  fees  or 

error:  WkUe  v.  Dieher,  68  Id.  402.   An  instruc-  mileage:  Beal  v.  Stevens,  72  CaL  451. 
tion  that  "a  witness  false  in  one  part  of  his 

testimony  is  to  be  distrusted  in  other  |>arts,"  is  2066.    Qnestioii  must  be  pertinent.  — 

not  erroneous,  although  the  word  ''willfully"  The  refusal  of  a  witness  to  answer  a  question 

is  not  inserted  immediately  before  the  word  not  pertinent  to  the  issues  on  trial  is  not  a  con- 

"false"  in  tiie  instruction:  People  v.  Tread-  tempt,  and  an  order  adjudging  him  guilty  of  a 

well,  69  Id.  226.    Where  a  certain  witness  has  contempt  which  fails  to  show  tne  pertinency  of 

testified  falsely  upon  a  particular  point,  the  the  question  is  invalid:  Ex  parte  Zechandelaar, 

court  need  not  specifically  direct  the  attention  71  Cal.  288. 
of  the  jury  to  such  evidence,  or  instruct  them 

that  it  IS  material,  and  if  they  believe  it  to  be  2060.  Unreasonable  detention.  —  A 
false,  to  distrust  the  entire  testimony  of  the  person  who  has  been  detained  as  a  witness  for 
witness.  A  general  instruction  to  distrust  the  ninety  days,  aud  after  several  continuances  of 
«ntire  evidence  of  any  witness  whom  they  find  the  case  not  satisfactorily  accounted  for,  is  on- 
to have  willfully  sworn  falsely  upon  any  mate-  titled  to  his  discharge  on  habeas  corpus:  Ea> 
nal  point  is  sufficient:  Peoplev.Demoussett'Illd.  parte  Dressier,  67  CaL  257. 
61 1.   The  distrust  which  is  cast  upon  a  witness 

willfully  false  in  a  material  part  of  his  testi-  2076.    Insaffident  amount.  —  A  tender 

mony  is  a  presumption  of  law  for  the  courts  is   not   invalidated   by   insufficiency  in    the 

with  which  the  jury  have  nothing  to  do,  except  amount  tendered,  if  no  objection  be  made  at 

to  receive  and  act  upon  it.    It  is  a  rebuttable  the  time  as  to  the  amount:  Oakland  Bank  qf 

presumption,  however,  and  may  be  overcome  Savings  v.  Applegartli,  67  CaL  86. 
by  facts  and  circumstances  of  which  they  are 

the  sole  judges:  WhUe  v.  Disher,  67  Id.  402.  2077.    Boundaries  and  descriptions: 

See  Cleveland  v.  Choate,  77  Cal.  73;  Civ.  Code, 

2064.    Befusal   of  bench-warrant.  —  sees.  830,  831,  and  notes.    Description  false  in 

On  the  trial,  certain  witneasess  for  the  defend-  part  is  immaterial  if  what  remains  is  sufficient 

ant,  who  had  been  served  with  subpoenas  out  for  the  purposes  of  identification:   Wheeler  v. 

of  the  county  in  which  the  action  was  tried,  BoUon,  66  Cal.  83. 

did  not  appear  when  called  to  testify.    The  * 

defendant  thereupon  asked  for  a  bench-warrant  2104.    Deposit  by  derk  of  court:  See 

to  enforce  their  appearance.    The  court  denied  Heppe  v.  Johnson^  73  CaL  205. 
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KoTBB  OT  Dbozsioms  Apflioabui  to  BectioIxb  7-248. 

7.    FertMmal  property  includes  things  in  41.    Bdfiwal  to  8Wdar  Toter  •—  Hlee- 

aetion  and  evidence  of  debt:  People  y.  Rk&rde,  tion  in  San  TraaciBCO.  —  An  indictment  set 

€7  Cal.  422.     A  promissery  npte  is  personal  fortih  that  on  the  twelfth  day  of  April,  1887, 

property,  and  may  be  the  subject  of  the  offense  at  the  city  and  countr  of  San  Francisco,  at  a 

of  obtaining  property  under  false  pretenses:  special  election  called  by  the  board  of  eleetida 

/Vopfe  V.  Beed,  70  Id.  529.  commissioners  for  the  purpose  of  voting  for  or 

malioe:  See  People  v.  Ah  Tooti,  68  CaL  862;  against  the  new  charter  proposed  by  the  board 

Piople  V.  Kemaghan^  72  Id.  610.  of  freeholders  elected,  etc.,  that  defendant  #air 

Willftil. — Itisnoterrortoinstracftthejury  the  duly  appointed,  qualified,  and  actina  ift- 

that  an  aet  is  wiUfnl  when  done  with  delibera-  spector  of  election  of  the  first  {nrecinct  of  die 

tion,  and  not  through  surprise  or  confusion  or  twenty-ninth  assembly  district,  in  the  city  antf 

a  Umajtde  mistake:  Peopb  r.  Sheklont  68  CU.  county,  and  while  defendant  was  acting  as  tniA 

434.  inspector  at  the  said  election  for  the  district 

Knowiaigly:  See  People  t.  Bum»t  76  Gal.  and  preeinct  aforesaid,  one  Charles  Myron  Ett- 

ttl.  ersoo,  "a  duly  qualified  elector  of  the  said  tity 

and  countyi  onered  to  vq^  at  the  poUing-plaee 

M.    DmnlEaimoaa  aa  a  daitoaa.  —  In  a  of  said  precinct  *';  that  said  Emerson  was  tWe- 

pMseention  for  tor^ory,  avideaoe  is  atoisrible  upon  enallenged  that  he  had  before  voted  tUat 

flQ  the  question  of  mtent,  to  show  that  in  oon-  day;  that  Emerson  then  and  there  demanded 

saquenoe  of  protracted  intemperaade  defend-  that  defendant  administer  to  him  the  oath  jm^ 

ant's  mental  faculties  had  been  impaired  to  scribed  by  section  1284  6f  the  Political  Otide 

saeh  an  extent  as  to  deprive  him  of  uie  oapa-  (reciting  the  oath);  and  that  defendant^  well 

city  to  ^i«<n«ff«^»l«  between  right  and  wrong,  knowing  the  provisions  of  the  laws  of  the  stato 

mA  that  he  md  not  know  what  he  was  doing  of  Oalif  omia  relating  to  elections  and  the  duties 

at  the  time  of  the  commiasioii  of  the  act:  Peo-  wiUi  which  he  wan  charged  thereunder  as  in- 

pie  y.  BUJte,  66  OaL  276.  spector  aforesaid,  knowinsly,  willfnllv,  fraud- 
ulently, and  feloniously  refused  to  administer 

80.  Inaaiiity.  —  Moral  insanity,  as  dis-  to  said  Emerson  the  oath  aforesaid.  It  Was 
tiagniahed  from  mental  derangement,  is  not  held  that  the  indictment  was  sufficient,  atfd 
an  excuse  for  crime;  nor  does  it  furnish  an  ex-  that  an  averment  that  Emerson  was  registered 
emption  from  punishment  therefor:  People  v.  on  the  precinct  resnster  was  not  essentia!: 
Kmigan,  73  Cfal.  222.  In  a  prosecution  for  People  v.  Bums,  76  CaL  627.  On  the  trial,  tike 
murder,  in  which  ike  defense  relied  on  is  in-  court,  at  the  request  of  the  prosecution, 
saaitv,  a  medical  expert  called  by  the  defend-  charged  the  jury  that  the  "defendant  is  pre- 
ant,  for  the  purpose  of  testing  his  competency  sumed  by  law,  as  inspector,  to  know  at  his 
as  sudi,  may  be  asked  on  his  cross-examination  peril  what  the  law  was,  and  it  would  furnish 
as  to  whether  or  not  certain  hypothetical  facts  no  excuse  to  him  that  he  may  have  supposed 
embraced  in  the  ouestions  put  to  him  would  that  the  law  was  different  from  what  it  was. 
indicate  insanity:  Pecpler.  Sutton,  73  Id.  243.  But  in  order  that  you  may  find  him  guilty,  it 

must  appear  that  he  acted  knowingly  and 

81.  Veignad  aooomplioa.  —  Where  a  fraudulently."  It  was  held  that  the  instruction 
witness  who  hod  apparently  been  a  party  to  a  was  proper:  Id. 

larceny  testifies  that  he  did  not  intend  to  com- 
mit any  offense,  but  had  feigned  complicity  for  08.    Baoeiving  briba  hy  polioa  Officer 
the  purpose  of  detecting  the  thieves,  the  ques-  — Information.  — _An  information  against  s 
tion  whether  or  not  he  was  a  partleape  criminU  poUce  oflicer  for  receiving  a  bribe,  whidi  it 
is  for  tiie  jury:  People  v.  Bolanger,  71  Oal.  17.  substantially  in  the  laugnage  of  this  section,  is 

CKhild  acnnff  undar  ooaroioii.  —A  child  sufficient:  Petfple v.  Bdim,  68  Cal.  649. 
thirteen  years  of  age,  who  assisto  in  the  eooi- 

missioQ  of  a  felony  under  the  threato  andcoer-  72.    Fraaanting  fravdnlant  daim  to 

ckm  ef  another,  is  not  an  accomplice,  and  a  con-  au|N»vlaora.  —  An  indictment  for  presenttag 

vietion  may  be  had  upon  his  uncorroborated  to  a  board  of  superviiors  for  allowance  a  fals^ 

testimony:  P«opfo  v.  Miller,  66  OaL  468.  and  fraudulent  claim,  the  offense  being  alleged 

Mni  aasamt.  —  Where  two  persons  assist  substantially  in  the  language  of  this  secticn, 

iir  eommitttng  an  assault  upon  another,  and  in*  is  sufficienti  notwithstanding  the  claim  as  prp- 

flittt  injuries  upon  him  resulting  in  death,  itttv  seated  contained  several  items  alleged  to  be 

euft  equally  liable  therefor  aapmieipals:  PBOpie  false  and  fraudulent^  and  certain  items  as  fe 

V.  Weber,  68  Osi  891.  whieh  no  saeh  allegation  was  made:  People  v. 
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Carolan,  71  Cal.  195.     In  such  a  case,  it  is  im-  the  case  of  The  People  ▼.  Martinej**  and  settang 

material  whether  or  not  the  warrant  was  regn-  out  defendant's  testimony  therein,   with  an 

larly  issued  upon  which  the  claim  was  based:  averment  of  its  materiality,  sufficiently  "set 

Id.  forth  the  substance  of  the  controversy  in  re- 
spect to  which  the  offense  was  committed,''  aa 

92.    Conveyance   of  ofllnr.  —  The  con-  required  by  section  966  of  this  code:  Peepfe  y. 

veyance  of  the  offer  of  a  third  person  to  a  ^A  Bean,  77  Cal.  12. 
juror  to  bribe  said  juror  is  in  itself  an  offer  of 

a  bribo,  and  the  fact  that  the  money  to  be  184.    Procuring  false  evidence.  —  To 

paid  was  to  come  from  said  third  person  makes  constitute  the  offense  of  procuring  a  ^dse  affida- 

it  no  less  an  offer  to  give  a  bribe:  PeopU  v.  vit  to  be  used  as  evidence  from  a  person  known 

Nortlietf,  77  Cal.  618.  to  be  incapable  of  making  an  affidavit,  there 

Grand  jury  —  QnaHflcationn — Former  must  have  ueen  an  intent  to  produce  false  evi- 

opinions:  See  People  v.  Iforthey,  77  CaL  618.  dence  for  a  fraudulent  and  deceitful  purpose; 

Attempt  to  bribe  Jury.  — Pending  the  allowing  the  affidavit  to  be  made  through  car»- 
trial  of  a  criminal  case,  the  district  attorney,  lessness,  however  gross,  without  such  intent^ 
acting  upon  the  supposition  that  an  attempt  is  insufficient:  People  v.  Brown,  74  CaL  306. 
had  l^n  made  to  bnoe  the  jury,  at  the  close  In  a  prosecution  for  such  an  offense,  an  instmo- 
of  the  testimony  for  the  prosecution,  called  tion  which  implies  that  a  dut^  rested  upon  the 
one  of  the  lurors  and  questioned  him  about  parties  procuring  the  affidavit  to  investigate 
the  matter,  but  failed  to  show  any  attempted  as  to  the  competency  of  the  affiant,  indepen* 
bribery.  He  thereupon,  at  the  request  of^  the  dently  of  any  doubt  or  suspicion  actually  enter- 
court,  stated  how  he  had  learned  of  the  sup-  tained  by  them,  and  if  by  the  use  of  reasonable 
posed  bribery.  The  court,  after  discharging  diligence  they  could  have  discovered  the  offi- 
the  jury,  and  instructing  them  to  leave  the  ant%  incompetency,  such  means  of  knowledge 
court-room,  proceeded  to  investigate  the  wasequivalent  to  knowledge,  is  errcmeous:  Id. 
chaise,  and  found  it  to  be  untrue.    During 

the  investigation,  the  attorney  for  the  defend-  187.  Bribing  witnees:  SeePeopky.  Fang 

ant  requested  to  have  the  jury  present.    Tlie  Chmg,  decided  January  28,  1889. 
court  refused  the  request,  and  subsequently 

iiistructed  the  jury  not  to  consider  the  matter  183.     Conspiracy  to  rob.  —  A  oonspir- 

in  arriviuff  at  their  verdict.    It  was  held  that  acy  to  compel  a  third  person  to  sign  a  bank 

the  refusal  to  allow  the  jury  to  be  present  dur-  check,  and  then  to  take  it  from  him  by  force, 

iug  the  investigation  was  not  error:  People  v.  is  a  conspiracy  to  rob:  People  ▼.  Bieliarda,  67 

KalkmaTi,  72  Cal.  212.  Cal.  412. 

Evidence.— On  indictment  for  offering  to  One    conspirator  may  be  separately 

bribe  a  juror  in  a  civil  case,  the  complaint  and  proseoated.  —  In   a    prosecution   for   con* 

answer  and  minutes  in  the  case  are  admissible  spiraoy,   one  conspirator  may  be  separately 

to  prove  the  allegations  in  the  indictment  relat-  informed  against,  tried,  and  convicted;   and 

ing  thereto,  and  the  fact  that  tiie  juror  named  naming  the  co-conspirator  does  not  render  the 

in  the  indictment  as  the  person  to  whom  a  bribe  informatioii  bad:  People  y,  Biehards,  67  CaL 

was  offered  by  the  defendant  was  a  juror  and  412. 

acted  as  such  on  the  trial  of  that  case,  and  it  Evidence  of  conspiracy.  — A  conspiracy 
is  proper  to  read  them  to  the  jury:  People  v.  may  be  proved  by  circumstantial  evidence: 
Iforthey,  77  Cal.  618.  .  If  there  was  anything  People  ▼.  Bentley,  75  CaL  407.  Andallconver- 
in  the  complaint  and  answer  not  relevant  to  sations  between  conspirators  had  at  the  time 
the  issue  whether  there  was  an  issue  of  fact  the  main  subject  of  the  conspiracy  was  dis- 
pending  in  the  civil  case  for  trial  bv  juiy  cussed  are  admissible  in  evidence:  People  v. 
which  might  operate  prejudicially  to  defend-  Majors,  65  Id.  138.  In  a  prosecution  for  an 
ant,  he  should  have  requested  an  instruction  assault  to  murder,  evidence  of  the  acts  of  an 
limiting  the  scope  of  the  evidence  to  the  pur-  alleged  co-conspirator,  done  before  the  com- 
pose for  which  it  was  offered;  and  not  having  mission  of  t^e  crime,  and  tending  to  show  the 
so  requested,  the  defendant  cannot  allege  the  probability  of  an  understanding  between  him 
courts  failure  to  give  such  an  instruction  as  and  the  defendant  in  regard  to  its  perpetration, 
error:  Id.  are  admissible  to  prove  the  conspiracy  as  part 

of  the  res  gestce:  People  v.  Biehards,  75  Id.  407. 

1 18.    False  verification.  —  A  petitioner  On  a  trial  for  burslary,  a  witness  testified  that 

in  insolvency  is  ffuiltv  of  perjury,  in  verifying  on  the  morning  a^er  the  night  on  which  the 

his  petition,   schedule,  and  inventory  in  the  burglary  was  uleged  to  have  been  committed 

form  and  manner  prescribed  by  the  insolvent  the  defendant  entered  his  store  for  the  purpose 

act  of  April  16, 18w),  if  he  willfully  omits  from  of  selling   certain   articles    similar  to  those 

his^  schedule  any  of  his  property.    The  pro-  claimed  to  have  been  stolen  from  the  burslar- 

vision  in  the  insolven    act  making  such  omis-  ized  premises,  and  that  while  the  defendant 

sion  a  misdemeanor  does  not  affect  the  statute  was  engaged  in  the  store  the  witness  observed 

against  perjury:  People  v.  PlaU,  67  CaL  21.  one  Ha!rri^an  standing  outside.    Harrigan  was 

An  information  describing  the  property  al-  indicted  jointly  with  the  defendant,  and  the 

leged  to  have  been  omitted  from  the  schedule  indictment  charged  a  conspiracy  between  them 

as  "  consisting,  amouff  other  things,  of  dia-  to  commit  the  burglary.    It  was  held  that  the 

monds,  watches,   jewdry,  money,  and  other  evidence  referred  to  did  not  tend  to  prove  the 

personal  effects  belonging  to  him  and  his  es-  conspiracy,  and  was  insufficient  as  a  f ounda- 

tate,"  is  sufficiently  definite  and  certain:  Id.  tion  for  other  evidence  on  the  subject:  People 

Indictment.  — An  information  for  perjury  v.  Stevens,  68  Id.  113.    It  is  error  to  refuse  to 

char;£png  that  defendant  was  duly  sworn  in  a  instruct  the  jury  that  the  refusal  of  alleged 

oertutt  case  *'  then  and  there  at  issue,  to  wit,  conspirators  to  testify  when  called  as  witnesses 
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sbonld  not  bo  considered  in  defcermining  de-  tatedly,  and  of  his  malice  aforetbongbt,  make 

fendant's  guilt  or  innocence :  Peopfev. /runn,  77  an  assault  in  and  upon  one  William  Krum- 

Id.  494.     And  it  is  error  to  instruct  the  jui^  dick,  a  human  being,  and  did  then  and  there 

that  they  may  consider,  as  tending  to  establish  inflict  upon  the  body  of  the  said  William 

a  criminal  conspiracy,  the  falsehood,  evasion,  KrumdioK  a  mortal  wound,   of   which  said 

or  silence  of  some  of  the  alleged  conspirators  mortal  wound,  soinflictedby  said  James  Davis, 

as  to  their  knowledge  of  the  death  of  deceased:  the  said  William  Krumdick  did  afterwards 

Id.      A  remark    made    by  defendant  to  P.  die."    It  was  held  that  the  information  was 

while  confined  in  jail,  that  "it  would  have  been  sufficient,   and  charged,  not  merely  that  the 

bettor  to  let  the  old  s —  of  a  b —  leave,"  is  not  assault,  but  also  the  infliction  of  the  mortal 

admissible,  nothing  further  being  heard,  and  it  wound,   was   felonious,    and   of   defendant's 

not  appearing  to  whom  the  remark  referred:  malico  aforethought:  People  v.  Deans,  73  Cal. 

Id.  355.    A  conviction  on  an  mdictment  charging 

Conspiracy  to  extort   money — Juris-  the  murder  of  Leong  Chin  will  not  be  reversed 

diction  over:  See  Green  v.  Superior  Court,  de-  because  the  evidence  shows   the   deceased's 

cided  April  16,  1889.  name  to  have  been  Leong  Chung,  where  the 

record  does  not  purport  to  contain  all  the 

187.  Wliat  constitutes  murder.  —Pre-  evidence,  as  in  such  case  deceased  wUl  be 
meditation  and  deliberation  are  essential  to  presumed  to  have  borne  both  names:  People  v. 
constitute  murder  in  the  first  degree:  People  Leong  Sing,  77  Id.  117. 
v.  fVUliama,  73  Cal.  531.  Hence,  where  the  Prosecution  need  not  call  all  persons 
court  charged  the  jury  that  if  they  believed  present  at  homicide.  —  On  a  trial  for 
from  the  evidence  that  certain  facts  which  it  murder,  the  prosecution  is  not  required  to 
recited  to  them,  and  which  the  evidence  call  as  its  own  witnesses  all  persons  who  are 
tended  to  prove,  were  true,  and  that  under  shown  to  have  been  present  at  the  homicide: 
snch  circumstances  the  defendant  "without  People v.  Busk,  71  Cal.  602.  And  a  denial  of 
farther  cause  or  provocation,"  killed  the  de-  a  motion  made  by  the  defendant  after  the 
ceased,  he  was  guUty  of  murder  in  the  first  prosecution  had  rested,  for  an  order  requiring 
de^pee,  the  instruction  is  erroneous  and  preja-  the  prosecution  to  call  and  examine  as  wit- 
dicial  to  the  defendant,  in  omitting  the  ele-  nesses  certain  persons  who  were  shown  by  the 
ment  of  premeditation  and  deliberation  which  testimony  of  one  of  the  witnesses  for  the  prose- 
is  essential  to  constitute  murder  in  the  first  cution  to  have  been  present  at  the  time  of  'Uie 
degree:  Id.  An  instruction  asked  by  the  de-  homicide,  is  not  error:  People  v.  Robertson,  67 
fendant,  to  the  efifect  that  unless  it  was  estab-  Id.  646. 

lished  by  the  evidence  ^at  the  killing  was  Evidence  generally:  dee  People  v.  Oon- 

unlawful  and  with  malice  aforethoueht  the  taUa,  71  Cal.  569;  People  ▼.  Bowers,  decided 

jury  must  acquit,  is  properly  qualified  by  add-  June  14,  1888.    ^rror  in  permitting  the  wife 

mg  the  woros  "oi  the  crime  of  murder":  of  the  defendant  to  testify  in  favor  of  the  prose- 

People  V.  WilUams,  75  Id.  306.    A  defendant  cution,  against  his  objection,  is  cured,  if  the 

is  criminally  liable  for  a  homicide  committed  defendant  subsequently  voluntarily  testifies  to 

by  violence,  if  it  be  shown  that  his  act  accel-  substantially  the  same  effect:  Peop&v.  Ketehum, 

erated  the  death  of  the  person  tilled,  although  73  Id.  635.     Evidence  of  the  measurements  of 

it  may  appear  that  his  death  would  neces-  certain  foot-prints  found  in  the  vicini^  of  the 

sarily  have  soon  occurred  as  the  result  of  an  place  of  the  homicide,  and  corresponding  with 

incurable  disease:  People  v.  Moan,  65  Id.  532.  the  foot-prints  of  the  defendant,  made  respec- 

As  to  when   the   evidence  shows  that  the'  tively  about  five  days  and  two  weeks  after  the 

assault  was  made  with   deadly  intent^   see  date  of  the  homicide,  is  admissible:  People  v. 

Pe^le  Y.  Ooalaw,  73  Id.  323.  MeCwrdy,  68  Id.  576.    A  remark  made  by  the 

KjQinff  two  persons  by  same  act.  —  court,  in  explanation  of  a  ruling  admitting  evi- 

The  murder  of  two  persons  by  the  same  act  denoe  of  the  defendant's  flight,  that  ''flight  is 

constitutes  two  offenses,  for  each  of  which  a  an  evidence  of  guilt,"  will  not  be  held  mislead- 

separate  prosecution  will  lie,  and  a  conviction  ing,  when  the  court  immediately  states  that  it 

or  acquittal  in  one  case  does  not  bar  a  prose-  does  not  intend  to  make  any  intimation  as  to 

cation  in  the  other:  People  v.  Majors,  65  CaL  the  defendant's  guilt,  and  subsequently  cor- 

138.  ^ctly  instructs  the  jury  as  to  the  purpose  and 

Accessary  after  the  feict.  —  Where  there  effect  of  evidence  of  flight:  People  v.  OiancoU, 

is  testimony  tending  to  show  that  the  defend-  74  Id.  642.    Verdict  of  conviction  will  not  be 

ant  charged  with  murder  was  not  personally  reversed  on  the  ground  that  it  is  not  warranted 

present  at  the  killing,  and  that  the  killing  by  the  evidence,  when  there  is  testimony  in 

was  not  done  in  pursuance  of  any  agreement  the  case  which,  if  credited  by  the  jury,  de- 

or  undertaking  to  which  he  was  a  party,  but  manded  from  them  the  verdict  rendered:  Peo- 

that  the  defendant  aided  in  concealing  the  pie  v.  Brady,  72  Id.  490;  see  People  v.  Besof,  73 

dead  body,  it  is  error  to  refuse  to  instruct  the  Id.  186.    It  is  not  error  to  deny  the  defendant 

jury  that  if  they  so  believe  they  must  acquit:  permission  to  show  that  tho  deceased  was  in 

People  V.  Kerfer,  65  Cal.  232.  the  habit  of  using  intoxicating  liquors  to  ex- 

l&ial  I6r  murder  while  tmder  sentence  cess:  People  v.  Moan,  65  Id.  532.    The  refusal 

of  life  imprisonment.  —  A  person  may  be  to  admit  in  evidence  a  paper  claimed  by  tlie 

tried  for  the  crime  of  murder,  notwithstand-  counsel  for  the  defendant  to  be  the  testimony 

ing  he  is  at  the  time  serving  a  sentence  of  life  taken  at  the  coroner's  inquest,  is  not  error, 

imprisonment  for  another  offense:  People  v.  when  there  is  nothing  to  show  that  the  paper 

Maiors,  65  Cal.  138.  was  such  testimony,  except  the  statement  of 

£iformation.  — An  information  for  murder  the  counsel  offering  it,  and  the  record  fails  to 

alleged  that  at  a  specified  time  and  place  the  show  what  it  contamed:  People  v.  Lee  Bare  Bo, 

defendant  "did willfully,  feloniously,  premedi-  72  Id.  623.     An  erroneous  admission  of  evi- 
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dence,  which  cannot  prejudice  the  defendant^  ▼.  Jfa/on|p  66  CaL  138.  Where  death  was  caoaad 

will  not  warrant  a  reversal:  Peo^e  v.  Bowers,  by  stabbing  with  a  knife,  the  clothing  of  the 

decided  June  14, 1 888;  People  y.  Drowns  76  Id.  deceased  covering  the  portion  of  his  body  where 

673.    Evidence  of  a  quarrel  between  the  de-  the  wound  was  inflicted  is  admissible  in  evi- 

fendant  and  deceB^ed,  and  of  a  threat  made  by  dence  as  part  of  the  ret  gettoB,  for  the  purpose 

the  deceased,  though  occurring  several  years  of  showing  the  violence  of  the  blow  and  the 

before,  is  admissible  to  show  malice:  People  v.  course  or  direction  of  the  incision:  Pfopk  w» 

Brown,  suprcu    As  to  evidence  to  impeach  a  Knofp,  71  Id.  1.    At  the  trial,  and  after  the 

witness,  or  show  his  hostility,  see  People  v.  De  testimony  had  been  closed,  and  after  the  argn- 

WiUt  68  Id.  684;  People  v.  Lee  Chuck,  74  Id.  30.  ments  of  counsel  and  instructions  by  the  cowt^ 

TMxxff  declaratioxiB:  See  People  v.  Irwin,  the  jury,  at  their  own  request,  inspected  cer- 

77  (&.  494;  People  v.  Farmer,  77  Id.  1.    Dying  tain  articles  of  apparel  referred  to  in  the  evi- 

declarations,  to  do  admissible,  must  relate  to  dence,  and  worn  uy  the  defendant  and  the 

the  act  of  killing  or  to  the  circumstances  imme-  prosecuting  witness  on  the  day  of  the  alleged 


are  admissible  only  as  to  those  things  to  which  held  that  it  would  be  presumed  the  inspectioi 

the  deceased  would  have  been  competent  to  was  made  by  consent  of  all  parties:  People  ▼. 

testify  if  sworn  as  a  witness  in  the  case.    They  MeCwrdy,  68  Id.  676;  see  People  v.  Mokomey, 

must  relate  to  facts,  and  not  to  mere  matters  77  Id.  629. 

of  opinion*  and  where  the  declaration  was,  "  I  Svidenoe  of  immoral  character  of  d»- 

think  ^t  this  man,  Henrv  Wasson,  the  de-  fondant;  8ee  Pexrple  v.  Rogere,  71  Cal.  666. 

fendant^  is  the  man  who  shot  me,"  it  is  the  In  a  prosecution  for  murder,  the  admission  of 

expression  of  an  opinion,  and  not  competent  evidence  tending  to  show  that  the  defendant 

ev^lenoe:  Peoples, Wauon,  66  Id.  638.    A  dec-  was  a  person  of  immoral  character  is  without 

lantion  made  in  reference  to  the  homicide  a  prejudice,  if  the  defendant  when  a  witness  in 

few  moments  before  the  death,  and  immedi-  his  own  behalf  testifies  substantially  to  the 

ately  preceding  a  statement  to  the  effect  that  same  efiEact:  Peoples,  Datdele,70  Id.  621. 

he  knew  he  was  about  to  die,  is  admissible  as  AlibL  — The  defense  of  an  alibi,  being  e|[- 

a  dying  decUuration:  People  v.  Lee  Bare  Bo,  72  trinsio,  and  not  arising  out  of  the  res  geeke. 

Id.  623;  and  a  statement  by  the  deceased  that  must  be  proved  by  a  preponderance  of  evi- 

thff  defendant  shot  him,  if  made  almost  eo  in-  dence:  People  v.  Lee  Sore  Bo,  72  Oal.  623. 

jtafttj  the  firing  of  the  fatal  ahot^  and  before  Inatmotions:  See  People  v.  Bowers,  June 

the  defendant   had   proceeded  Jarther  than  14i  1888.    Where  there  is  no  conflict  in  the 

aqroM  the  street  from  tiie  place  of  the  homi-  evidence  as  to  the  homicide  being  murdenthe 

dds,  is  admissible  in  evidence,  although  such  court  may  so  instruct  the  jury:  People  v,  Wong 

statement  was  not  made  in  the   immediate  Ah  Foo,  69  Id.  180.    But  an  instruction  thai 

mpesenoe  of  the  defendant:  People  v.  Wong  Ah  the  killinff  of  the  deceased  was  not  disputed 

Foo.  60  Id.  180;  but  statements  of  the  deceased  hj  the  deronse,  is  erroneous,  when  no  such  ad- 

ms^  several  days  after  the  shooting  form  no  mission  on  the  part  of  the  defendant  was  made 

part  of  the  reegeeUe,  and  are  not  admissible  in  on  tiie  trial,  nor  was  involved  in  the  theory  of 

OFidence:  Peoj^  v.  Waaeon,  66  Id.  638.  Where,  the  defense:  People  v.  Lee  Chueh,  74  Id.  30. 

after  the  infliction  of  the  mortal  wound,  the  But  an'  instruction  which  assumes  the  fact  of 

deceased  was  informed  by  the  attending  phy-  the  killhia,  or  expresses  an  opinion  upon  the 

sici^  that  he  was  about  to  die,  and  on  the  weight  of  the  evidence  tenoing  to  show  it^ 

following  day  expressed  a  desire  to  make  a  will  not  be  presumed  erroneous,  where  there 

dyinff  £claration,   the    opening    sentence  of  is  no  conflict  in  the  evidence  contained  in  the 

which  was  as  follows:   "I,  Fernando  Asero^  record  j»  to  the  fact  of  the  killing:  People  y, 

believing  I  am  about  to  die,  do  make  this  my  Lu  8are  Bo,  72  Id.  623.    And  where  there  is 

dying  stotement,"  the  declaration  is  made  un-  proof  of  deliberation  and  premeditation  on  the 

der  a  sense  of  impending  death,  and  is  prop-  part  of  the  prisoner,  it  is  proper  to  charge  that 

erly  admitted  in  evidence:  People  v.  Ramirez,  "where  a  person  deliberately,  premeditatedly, 

73  Id.  403;  see  People  v.  Brady,  72  Id.  490.  and  unlawfully  kills  another,  he  is  presumed 

Where  dying  declarations  of  the  deceased  have  to  do   so   with  express  malice ":    People  ▼. 

been   reduced  to  writing,  parol   evidence  is  Cox,  76  Id.  281.    In  the  charge  to  the  juiy, 

admissible  to  show  the  condition  of  deceased  the    tourt,   after  correctly  instructing  them 

when  the  declarations  were  made.  -  Such  evi-  upon  the  subject  of  reasonable  doubt,  said: 

dence  does  not  add  to  or  contradict  the  written  '^ut   mere    probabilities    of    innocence   or 

statement:   People  v.  Fong  Ah  Sing,  70  Id.  8.  doubts,  however  reasonable,  which  beset  some 

A  statement  in  a  dying  declaration  discon-  minds  on  all  occasions,  should  not  prevent  a 

nected  from  the  context,  and  contradictory  to  verdict "  of  guilty.    It  was  held  that  the  in- 

the  general  import  thereof,  is  inadmissible  in  struction,  alUiough  ambiguous,  could  not  have 

evidence,  unless  the  whole  of  the  context  is  misled  the  jury:  People  v.  Lee  Bare  Bo,  72  Id. 

given:  Id.     A  witness  for  the  prosecution  can-  623. 
not  testify  as  to  his  understanding  of   the 

meaning  of  words  used  by  the  deceased,  or  to  188.    Malice.  —  It  is  the  province  of  the 

the  inferences  drawn  by  him  from  the  sur-  jury,  under  appropriate  instructions  from  the 

rounding  circumstances  as  to  the  state  of  feel-  court>  to  pass  upon  the  question  of  malice,  and 

ing  between  the  deceased  and  the  defendant;  determine  the  degree  of^tho  ofifense:  Pexjple  v. 

but  the  error  in  admitting  such  evidence  is  Martinez,  6G  Cal.  278.     When  no  considerable 

cured  if   the    court    subsequently    orders   it  provocation  for  the  killing  appears,  malice  is 
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Id.  99.  In  Biibh  a  oue,  where  the  oommiwiozi  tion  for  mnrder,  the  court  instmcted  the  jury, 
of  the  homicide  h^  the  defendant  is  proved,  in  effect,  that  if  they  fonnd  the  defendant 
the  law  presumes  it  to  have  been  done  with  guilty  of  murder  in  the  first  degree,  and 
malice,  and  ti^e  burden  of  proving  circum-  further  found  some  extenuating  fact  or  cir- 
stances  of  mitigation,  or  that  justify  or  excuse  cumstance,  it  was  within  their  discretion  to 
it^  devolve  upon  him,  unless  the  proof  on  the  pronounce  such  a  sentence  as  would  relieve 
part  of  the  prosecution  tends  to  show  that  it  the  defendant  of  the  extreme  penalty  of  the 
only  amounted  to  manslaughter,  or  that  the  law;  but  that  in  the  absence  of  anv  extenu- 
defendant  was  justifiable  or  excusable:  People  ating  fact  or  circumstance,  it  was  their  duty 
V.  Bush,  71  Id.  602;  People  v.  Knajpp,  71  Id.  1.  to  find  a  simple  verdict  of  guilty  of  murder  in 
^(Vhere  the  defendant  was  convicted  of  the  the  first  degree,  and  leavewith  the  law  there- 
crime  of  murder  of  the  second  degree,  and  the  sponsibility  of  fixing  the  punishment.  Such 
evidence  showed  that  he  struck  the  deceased  an  instruction  is  proper:  l^eopie  v.  Briekf  66 
two  or  three  blows  with  his  fist,  from  which  Cal.  190.  On  the  trial,  the  jury,  after  agree* 
death  ensued,  but  it  was  not  shown  that  he  ing  upon  a  verdict  of  murder  in  the  first  de- 
intended  to  kill  deceased,  an  instruction  that  gree,  differed  as  to  the  penalty.  They  were 
he  was  liable  for  all  possible  consequences  then  instructed  as  to  their  right  to  fix  the  pen- 
of  his  act  is  error:  People  v.  Mufuif  65  Id.  alty  at  death  or  imprisonment  for  life,  or  to 
211.  An  instruction  that  "  every  person  is  return  a  verdict  without  affixing  the  penaltjr* 
presumed  to  intend  what  his  acts  indicate  his  The  court  did  not  directly  inform  them  that^  if 
intention  to  have  been,  and  if  the  defendant  they  returned  a  verdict  without  declaring  the 
fired  a  loaded  pistol  at  the  deceased  and  punishment  it  would  be  required  to  pronounoe 
killed  him,  the  law  presumes  that  the  defend-  a  judgment  ioflictinff  the  penalty  of  death,  but 
ant  intended  to  kill  the  deceased;  and  unless  it  gave  them  to  understand  that  such  would 
i^e  defendant  can  show  that  his  intention  be  the  legal  ^ect  of  the  verdict  The  jury 
was  other  than  lus  act  indicated,  the  law  will  thereupon  returned  a  verdict  of  murder  in  the 
not  hold  him  guiltless,"  is  proper:  Peoples,  first  decree  without  declaring  the  punishment. 
LanffUmf  67  Id.  427.  On  a  trial,  the  evi-  It  was  held  that  the  jury  were  not  misled  as 
dence  of  the  prosecution  showed  that  the  de-  to  the  effect  of  the  verdict:  People  v.  Frenek, 
fendant  at  the  time  of  the  homicide  was  incased  69  Id.  169;  see  People  v.  MeOuray,  68  Id.  676. 
in  a  coat  of  armor,  and  was  armed  with  several  Where  the  defendant  was  convicted  of  murder 
pistols.  To  explain  this  fact,  the  defendant^  in  the  second  degree,  and  recommended  to 
for  the  purpose  of  showing  that  he  had  reason  the  mercy  of  the  court,  who  sentenced  him  to 
to  believe  tnat  his  life  was  in  danger,  and  that  imprisonment  for  life,  the  judgment  cannot  be 
he  had  armed  himself  for  his  own  protection,  reversed  on  the  ground  that  the  punishment 
offered  to  prove  that  certain  societies  of  which  was  excessive:  Peoplev,  Hi/ff,  72  Id.  117. 
the  deceased  was  a  member  had  threatened 

Us  life,  and  that  he  knew  of  the  fact;  it  was       192.    Kanalaughter:  See  ante^  note  to 

held  that  the  evidence  was  admissible:  People  section  189;  People  v.  Kernaghan,  72  Gal.  609. 

V.  Lee  Chuck^  74  Id.  30.  Where  a  defendant  is  held  to  answer  before  the 

committing  magistrate  for  manslaughter,  on 

180.    Bogrees  of  murder:  See  note  to  testimony  which  tends  to  show  him  guilty  of 

section  192,  post.    Under  this  section,  to  con-  murder,  the  district  attorney  may  file  an  iiuor- 

stitute  murder  of  the  first  degree,  the  kill-  mation  against  him  for  the  latter  offense;  and 

ing  must  be  premeditated,  except  when  done  such  action  by  the  district  attorney  cannot  be 

in  the  perpetration  of  certain  felonies  and  ac-  considered  as  prejudicial  to  the  defendant,  al- 

companiea  with  express   malice,  pro\red  by  though  on  the  trial  he  is  convicted  of  manslaugh- 

circumstances    independent   of    the    killing,  ter  only:  People  v.  QianooU,  74  Id.  642.    The 

Where  the  intention  to  kill  is*  proved  by  the  distinction  between  murder  and  manslaughter 

circumstances  preceding   or   connected  with  lies  in  tiie  presence  or  absence  of  malice:  Peo- 

the  homicide,  there  is   no   question  of   im-  pie  v.  BamMhf  66  Id.  99.   An  erroneous  instruc- 

plied  malice;  and  unless  the  express  malice  is  tion  as  to  what  is  necessary  to  reduce  an  unlaw- 

affifuiatively  proved,  the  defendant  cannot  be  ful  killing  from  murder  to  manslaughter  will  not 

convicted  of  murder  of  the  first  degree,  even  warrant  a  reversal,  if  the  defendant  was  only 

though  his   commission  of   the  homicide  is  convicted  of  manslaughter:  People  v.  8to{ft^  66 

proved,  and  there  is  no  evidence  that  it  is  Id.  348.    A  defendant  was  charged  with  the 

manslaughter,  or  that  the  killing  was  justifia-  crime  of  murder,  and  convicted  of  murder  of  the 

ble  or  excusable.    In  such  a  rase,  the  verdict  second  degree.    The  court  instructed  the  jnrv 

should  be  guilty  of  murder  in  the  second  de-  that  "insulting  words,  gestures,  or  actions,  will 

gree:  People  v.  Knavp^  71  Cal.  1.    An  errone-  not  reduce  an  unlawful  killing  from  murder  to 

ous  instruction  to  tne  effect  that  a  certain  act  manslaughter,  unless  the  gestures  or  actions 

would  constitute  murder  in  the  second  degree,  are  such  as  to  reasonably  induce  the  belief  of 

whereas  it  might  amount  to  manslaughter  only,  danger  to  life,  or  of  great  bodily  harm,  in  the 

is  immaterial  if  the  defendant  is  convicted  of  mind  of   the   party  against  whom  they  are 

murder  in  the  first  degree:  People  v.  0*Neal,  used."    It  was  held  that  if  the  defendant  rea- 

67  Id.  378;  see  People  v.  Bobertwn,  67  Id.  646.  sonably  believed  from  the  ''actions  used*'  that 

As  between  murder  in  the  second  degree  and  he  was  in  danger  of  losing  his  life,  or  of  receiv- 

man slaughter,  the  drunkenness  of  the  offender  ing  great  bodily  harm,  the  killing  of  his  assail- 

can  form  no  legitimate  matter  of  inquiry:  Peo-  ant  was  justifiable,  and  as  there  was  testimony 

pie  V.  LangUmt  67  Id.  427.    As  to  the  effect  before  the  jury  upon  which  they  might  have 

of  voluntary  intoxication  on  the  desree  of  the  found  a  verdict  of  manslaughter,  the  instruo- 

crime,  see  People  v.  WiUlame,  75  l£  306.  tion  was  erroneous:  People  v.  Biggme,  65  Id. 

564.    The   refusal  of  the   court  to  instruct 

190.    Fijung  penalty.  —  In  a  prosecu-  the  jury  that  they  may  return  a  verdict  of 
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manfllanghter,  is   not  error,   if  the  eiridence  eailant,  the  defendant  reasonahly  believed  that 

clearly  snows  that  the  crime  committed  was  he  was  in  danger  of  losing  his  life,  or  of  re- 

not  manslaughter:  People  v.  Lee  Oam,  69  Id.  ceiving  great  bodily  harm,  the  killing  of  his 

652.  assailant  is  justifiable:  People  v.  Biggins,  65  Id. 

564.     Upon  cross-examination  of  a  witness  for 

197.  Self-defense:  See  People  v.  Bennett,  the  prosecution  on  an  indictment  for  murder, 
65  CaL  267;  People  v.  Turcotte,  65  Id.  126;  it  is  not  error  for  the  court  to  sustain  an  oh^ 
People  V.  French,  69  Id.  169;  People  v.  Oon"  jection  to  questions  regarding  the  desperate 
zales,  71  Id.  569.  To  warrant  a  verdict  of  justi-  character  of  the  deceased,  and  as  to  what  the 
fiable  homicide,  it  is  not  enough  for  the  jury  witness  had  told  the  defendant  of  threats  made 
to  believe  that  the  defendant  at  the  time  of  the  by  deceased  against  defendant  some  time  before 
killing  had  an  apparent  and  reasonable  ground  the  homicide,  where  such  matters  had  not  been 
to  apprehend  great  bodily  harm  or  death  at  the  inquired  into  on  the  direct  examination:  PeopHa 
hands  of  the  deceased;  they  must  further  be  y.  Forsytpe,  65  Id.  101. 

of  opinion,  from  the  evidence,  that  the  defend- 
ant entertained  such  belief  and  acted  upon  it:  311.  Bobbery;  —  Where  an  information 
People  V.  Gonzales,  71  Id.  569;  PeopU  ▼.  De  for  robbery  charges  "that  the  property  taken 
Witt,  68  Id.  584.  And  an  instruction  which  was  the  personal  property  in  the  possession  of 
exdudes  from  the  consideration  of  the  jury  one  Frederick  Schwartz,  and  that  it  was  Isiken 
the  question  whether  or  not  the  defendant  bad  from  the  person  and  against  the  will  of 
apparency,  to  his  comprehension  as  a  reason-  Schwartz,''  this  is  a  sufBcient  averment  that 
able  man,  the  means  at  hand  to  avoid  killing  the  property  belonged  to  Schwartz,  and  that  it 
his  assailant  without  incurring  imminent  dan-  was  taken  from  him  by  the  defendant:  People 
ffer  of  losing  his  own  life,  or  of  having  great  v.  fftekSf  66  CaL  103.  An  information  de- 
bodily  harm  done  to  his  person,  is  erroneous:  scribing  the  property  taken  as  a  specified 
PeopU V,  Gonzalez,  71  Id.  o69.  An  instruction  amount  of  "lawful  money  of  the  United 
that  a  person  "cannot  in  any  case  justify  killing  States,"  is  not  defective  for  not  further  de- 
another  by  a  pretense  of  necessity,  unless  he  scribing  the  property  as  personalty:  People  v. 
was  wholly  without  fault  in  bringing  that  ne«  Biley,  75  Id.  98;  and  where  it  alleges  that  the 
oessity  on  himself^"  is  erroneous:  Id.  So  an  robbery  was  "accomplished  by  means  of  force 
instruction  that  the  necessity  for  the  killing  and  fear,"  an  allegation  that  it  was  accom- 
"must  be  apparent,  acttud,  imminent,  abso-  plished  "  against  the  will "  of  the  person  robbed 
lute,  and  unavoidable,"  is  contradictory  and  is  unnecessary:  Id.  A  defendant  was  charged 
misleading:  Id.  Where  the  killing  occurred  with  robbery.  The  prosecution  was  permitted 
during  an  assault  upon  the  defendant  brought  to  introduce  evidence  of  a  statement  made  by 
about  b  V  his  own  misconduct,  he  must,  in  order  the  person  alleged  to  have  been  robbed,  that 
to  justify  the  killing  as  an  act  of  self-defense,  he  had  been  "  knocked  down  and  robbed." 
have  reslly  and  in  good  faith  endeavored  to  The  statement  did  not  show  of  what  he  had 
decline  any  further  struggle  before  the  act  was  been  robbed,  or  who  had  knocked  him  down 
committeo,  provided  he  could  do  so  with  safety:  and  rubbed  him,  and  was  made  some  time 
People  V.  Bwertson,  67  Id.  646.  A  person  who  after  the  occurrence,  and  not  in  the  presence 
expects  to  be  attacked  is  not  always  com-  of  the  defendant.^  The  person  alleged  to  have 
petled  to  employ  all  the  means  in  his  power  been  robbed  testified  that  he  thought  he  had 
to  avert  tiie  necessity  of  self-defense  before  been  knocked  down,  and  that  hb  watch  had 
he  can  exercise  the  right  of  killing  his  been  taken  from  him,  but  was  not  certain, 
assailant:  People  v.  Gonzales,  71  Id.  569;  see  He  did  not  state  when,  where,  or  by  whom 
People  V.  Scott,  69  Id.  69.  A  defendant  may  the  alleged  robbery  was  committed.  It  was 
justify  a  killing,  although  he  was  the  assailant^  held  that  the  admission  of  the  evidence  as  to 
if  he,  in  good  faith,  endeavors  to  decline  an^  tiie  statement  was  erroneous:  People  v.  Ekring, 
further  struggle  before  the  act  of  homicide  is  65  Id.  135.  Where  the  defendant  is  charged 
committed;  and  it  is  no  answer  to  an  objection  with  and  convicted  of  robbery,  an  erroneous 
that  a  different  instruction  was  given,  to  show  instruction  respecting  the  crime  of  larceny 
that  in  another  part  of  the  charge  the  law  was  will  not  warrant  a  reversal,  where  the  court 
correctly  stated:  People  v.  Btuh,  65  Id.  129.  properly  instructed  the  jury  in  regard  to  the 
In  such  a  case,  an  instruction  that  in  order  to  crime  of  robbery:  People  v.  Riley,  65  Id.  107. 
justify  the  homicide  the  defendant  must  in  An  instruction,  "Yon  may  find  a  verdict 
good  faith  have  endeavored  to  retire  from  the  against  the  defendant,  guilty  as  charged  in 
struggle  before  the  homicide  was  committed,  the  indictment,  of  the  crime  of  robbery,  or 
is  substantially  in  the  language  of  section  197,  you  may  find  a  verdict  of  grand  larceny,  or 
subdivisions,  of  the  Penal  G^e,  and  therefore  you  may  find  a  verdict  of  acquittal,  as  yon 
not  erroneous:  People  v.  Darnels,  70  Id.  521.  An  may  deem  proper  under  the  instructions  which 
instruction  as  to  what  will  constitute  a  justifi-  I  liave  given,  is  not  erroneous,  though  the 
able  homicide  by  a  person  engaged  in  mortal  jury  were  not  told  that  they  could  not  find 
combat  is  not  erroneous,  althoa^  it  omits  any  any  other  verdict,  the  court  not  having  been 
reference  as  to  whether  the  defendant  was  the  requested  to  instruct  them  that  they  could: 
assailant  or  not,  when  the  evidence  shows  that  People  v.  Robinson,  65  Id.  136. 
the  defendant  was  not  the  assailant:  People  v.  Conspiracy  to  rob:  See  People  v.  Wardk 
GiancoU,  74  Id.  642.  77  Cal.  113;  People  v.  Bentley,  77  Id.  7.    A 

conspiracy  to  compel  a  third  person  to  sign  a 

198.  Fear.  — ^An  instruction  that  bare  fear  bank  check,  and  then  take  it  from  him  by 
of  an  assault  will  not  justify  homicide,  nor  tiie  force,  is  a  conspiracy  to  rob:  PeopU  v.  Rich^ 
fear  that  the  deceased  was  about  to  commit  a  ards,  67  Id.  412. 

felony,  is  not  error:  People  v.  SamseU,  66  CaL  Former  conviction  of  another  oflbnae. 

99.    butif  from  the  "actions  used"  by  the  as-  — A   conviction    of   assault   with   a   deadly 
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weapon  is  not  a  bar  to  a  prosecution  for  an  withstanding  be  bas  not  first  sbown  himself  to 

attempt  to  commit  robbery,  committed  at  the  be  an  intimate  acquaintance  of  the  defendant: 

tamer  time  and  place:  People  v.  B^fdlmu  77  People  v.  Lavelle,  71  Cal.  351.     In  such  a  case, 

CaL  7.  evidence  of  the  drunkenness  of  the  defendant 

must  be  received  by  the  jary  with  great  can- 

218.    Panishment.  — A  defendant  found  tion,  and  can  be  considered  by  them  onlv  for 

guilty  of  an  assault  with  intent  to  commit  the  purpose  of  determining  the  degree  of  the 

robbery,  and  a  prior  conviction  of  grand  lar-  crime  by  showing  that  his  mental  condition  at 

ceny,  may  be  punished  by  imprisonment  in  the  the  time  of  the  assault  incapacitated  him  from 

state  prison  for  any  term  of  years  not  less  deliberately  forming  an  intention  to  murder; 

than  ten:  People  y.  Brooks,  65  Cal.  295.     As  but  it  cannot  be  considered  in  determining 

to  when  a  judgment  imprisoning  defendant  for  whether  he  committed  an  assault  with  a  deadly 

fifty  years   is   not  excessive,  see   People  v.  weapon   with  intent  to  inflict  great   bodily 

Clary,  72  Id.  59.  harm:  People  v.  Franklin,  70  Id.  641.    Where 

a  witness  for  the  defense  testified  that  the 

217.     Aflssult  to   commit  murder —  prosecuting  witness,  on  the  morning  after  the 

Intent.  — In  a  prosecution  for  an  assault  with  assault,  stated  to  him  that  ho  did  not  know 

a  deadly  weapon,  with  intent  to  commit  mar-  whether  it  was  the  defendant  or  some  other 

der,  if  the  evidence  shows  that  the  defendant  person  who  had  committed  the  assault,  the 

at  tiie  time  of  the  assault  was  so  far  in  posses-  question  on  cross-examination,  whether,  on  the 

sion  of  his  mental  faculties  as  to  be  capable  of  evening  before,  the  prosecuting  witness  had  not 

knowing  that  the  act  constituting  the  assault  told  him  tiiat  it  was  the  defendant  who  had  as- 

was  wrong,  any  ^ticular  defect  of  under-  saulted  him,  is  proper:  People  v.  West,  73  Id. 

standing  which  might  cause  him  more  readily  345.    Evidence  of  the  acts  and  declarations  of 

to  give  way  to  passion  than  a  man  ordinarily  a  third  party,  tendine  to  show  a  conspiracy  be- 

reasonable  cannot  be  considered  by  the  people  tween  him  and  the  defendant  to  commit  the 

for  any  purpose:  People  v.  Beam,  66  Cal.  394.  crime,  is  admissible  as  a  part  of  the  re»  geakK 

Where  it  appears  from  the  evidence  that  the  People  v.  BerUley,  76  Id.  w7. 

defendant  discharged  both  barrels  of  his  gun  Verdict — Confection  for  lesser  olSRanae: 

at  the  person  assaulted,  shooting  him  in  the  See  note  to  section  245,  post;  People  v.  MeFad- 

face  and  putting  out  one  of  his  eyes,  the  court  den,  65  CaL  445;  People  v.  BenUey,  76  Id.  407. 

may  instruct  the  jury  that  *' in  this  case,  the  In  a  prosecution  for  an  assault  with  a  deadly 

assault  being  admitted,  you  must  determine  weapon  with  intent  to  murder,  the  omission  cl 

from  the  evidence  whether  it  was  committed  the  court  to  instruct  the  jury  as  to  its  power 

with  the  unlawful  intent  to  kill  the  person  as«  to  convict  for  a  lesser  crime  necessarily  in- 

saulted  ":  People  v.  McFadden,  65 1(L  445.  eluded  in  the  charge  is  not  error,  if  the  evi- 

Present  ability.  —  Although,  under  sec-  dence  would  not  warrant  a  conviction  for  the 

tion  240  of  this  code,  an  essentiaJ  element  of  lesser  crime,  or  if  a  request  for  such  an  instmo- 

the  crime  of  assault  with  intent  to  commit  tion  was  not  made  by  the  defendant:  People  v. 

murder  is  a  "present  ability"  to  do  it,  yet  FrofikUn,  70  Id.  641;  see  People  v.  Madden,  76 

where  the   evidence   shows  without  conflict  Id.  521.   Averdictfinding  the  defendant  guilty 

that  whoever  committed  the  assault  for  which  is  sufficient  in  form  to  convict  him  of  the  of- 

the  defendant  is  indicted  did  have  the  present  fense  as  charged:  People  v.  West,  73  Id.  345. 

ability  to  inflict  and  did  in  fact  inflict  the  In  such  a  case,  injury  to  the  defendant  will 

injury,  an  omission  to  instruct  as  to  such  ele-  not  be  presumed  from  the  fact  that  one  of  the 

ment  is  harmless:  People  v.  Leong  Tune  Chm,  jurors,  at  the  close  of  the  instructions,  stated 

77  Cal.  636.                ^  to  the  court  that  there  was  a  disagreement 

Indictment  and  information. — An  ex-  among  them  as  to  the  testimony  uponapar- 

amination  and  commitment  by  a  magistrate  ticular  pointy  although  the  court  had  previously 

is   sufficient   to   authorize  a  proceedmg  by  admonished  them  ncS  to  talk  among  themselves 

information  for  the  crime  of  an  assault  with  a  about  the  merits  of  the  case:  Id. 
deadly  weapon  with  intent  to  commit  murder: 

People  r,  Wheeler,  06  CaL  11.    An  information  286.     False     imiKrisonment.  —  Under 

which  charges  an  assault  with  a  deadly  weapon  this  section,  the  imprisonment  being^  proven, 

with  intent  to  murder  does  not  charge  two  of-  the  law  presumes  it  unlawful,  and  it  is  for  the 

fcnses:  People  v.  Beam,  66  Id.  394.    The  in-  defendant  to  show  that  it  was  lawful:  People 

dictment  charging   the  defendant  with    the  y.  McOrew,  11  Cal.  570.    A  person  claiming 

crime  of  an  assault  to  murder,  and  alleging  to  be  entiUed  to  the  possession  of  a  tract  oi 

that  the  defendant  unlawfully  and  f elonioudy  uninclosed  public  land,  but  to  which  he  has 

made  an  assault  upon  one  Smith,  and  ^ot  him  no  tiUe  or  n^t  of  possession,  and  of  which  a 

with  unlawful  and  felonious  intent,  and  of  portion  only  is  in  his  actual  occupancy,  is  not 

malice  aforethought,  to  kill  and  murder,  is  justified,  in  attempting  to  remove  an  alleged 

sufficient:  People  v.   McFadden,  65  Id.  445.  trespasser  from  the  portion  not  actually  oo- 

And  so  is  an  information  charging  a  defendant  cupied  by  him,  to  resort  to  acts  amounting  to 

with  having  made  a  felonious  assault  with  a  a  violation  of  his  personal  liberty:  People  v. 

dea^lly  weapon,  to  wit,  a  loaded  pistol,  with  in-  Wheeler,  73  Id.  262, 

tent  to  kill  and  murder,  and  containing  proper  Civil  action  for:  See  Ah  Fong  v.  Stemee, 

averments  as  to  time  and  place:  People  v.  Vol-  April  23,  1889. 
larino,  66  Id.  228. 

Evidence. —In  a  prosecution  for  an  as-  240.     Present  ability:    See  People  t. 

sault  with  intent  to  murder,  a  witness  who  Dodel,  11  CaL  293. 
was  present  at  the  time  of  the  alleged  assault 

may  testify  as  to  whether  the  defendant  ap-.  241.     Illegal  sentence.  —  Under  tiiia 

peered  rational  or  irrational  at  that  time,  not-  section,  a  person  convicted  of  an  asssolt  cao^ 
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not  be  pnniahed  by  both  &n»  and  imprison-  from  wbich  the  coart  can  see  that  it 

ment.    if  such  a  sentence  should  be  imposed,  neoesaarily  snch,  sufficiently  alleges  the  deadly 

the  superior  court  before  which  the  conviction  character  of  the  instrument:  PeopU  ▼.  Pope, 

was  had  has  power,  within  a  reasonable  time,  66  Id.  366. 

to  vacate  the  sentence,  and  impose  one  in  ao-  Evidence.  — In  a  prosecntion,  if  the  da* 

cordanoe  with  law;  and  a  delay  of  six  days  fendant  relies  upon  no  separate,  distinct,  or 

between  the  time  of  the  first  sentence  and  independent  fact,  but  eonnnes  his  defense  to 

that  of  the  second  is  not  unreasonable:  &  the  original  transaction  on  which  the  change  is 

parte  Oibnore,  71  Cal.  624.  founded,  with  its  accompanying  circnmstanoes^ 

Civil  action  for   aaeanlt — Bamages:  the  burden  of  proof  never  shifts,  but  remains 

See  SL  Ores  v.  McOUuhen,  74  CaL  148;  Bundy  upon  the  government  throughout  the  case  to 

V.  MaginesBf  76  Id.  632.  prove  the  act  a  criminal  one  beyond  a  reason- 
able doubt:  People  v.  Rodrigo,  69  CaL  601. 

848.     FmillhTnimt  —  Jorifldiotioil.  -*  Where  an  information  charges  the  defendant 

The  petitioner  was  convicted  of  battery  by  a  with  an  assault  with  intent  to  murder,  and  he 

justice  of  the  peace  for  the  town^p  of  Los  is  oonvicted  of  an  assault  with  a  deadly  weapen, 

Angeles,  and  adjudged  to  pay  a  fine  of  t650,  the  exclusion  of  evidence  tonding  to  show  his 

or  be  imprisoned  in  the  county  jai]  untU  the  condition  as  to  sobriety  or  the  contrary  at  the 

fine  be  paid  in  the  proportion  of  ono  day's  im-  time  of  the  assault  is  not  error,  as  the  ofifeoas 

prisoument  for  every  dollar  of  the  fine,  and  of  which  the  defendant  was  convicted  does  not 

that  while  so  imprisoned  he  perform  labor  on  involve  the  necessitv  of  proof  of  any  specifio 

the  streets  or  other  public  works  of  the  city  of  intent  to  commit:  People  v.  Mareeiltr,  vO  Id. 

Los  Angeles.    It  was  held  that  the  portion  98.    As  to  when  evidence  of  the  defendant  s 

of  the  judgment  requiring  the  performance  of  repntotion  for  peace  and  quietness  is  properly 

labor  on  the  streets  or  other  public  works  refused  admittance,  see  People  v.  IMnga,  & 

of  the  city  of  Los  Angeles  was  1)eyond  the  Id.  601. 

jurisdiction  of  the  justice,  and  thereiore  void:  IiO—  Qflbnae.  —  A  defendant  may  be  coa- 

£hs  parU  Kelly,  66  Cal.  164.  vioted  of  an  assault  with  a  deadly  weapon 

under  an  information  charging  him  with  an 

245.     Intent.  —  Where   an  inf<Mrmation  assault  to  commit  murder:    People  v.   Benl- 

alleges  the  assault  to  have  been  made  unlaw-  fey,  76  CaL  407;  People  v.  Pope,  66  Id.  366. 

fully  and  feloniously,  an  instruction  that  the  And  a   defendant  charged  with  the  offense 

jury   should   find   tiie   defendant   guilty  as  of   assault  with   a   deadly  weapon   may  be 

charged,  if  they  believed  that  he  made  the  convicted  in  the  superior  court  of  a  simple 

assault  with  a  deadly  weapon,  "as  laid  down  assault,  and  that  court  has  jurisdiction  to  pro- 

in  the  information,"  is  not  erroneous  as  ignor-  nounce   judgment  imposing  the  punishment 

ing  the  element  of  felonious  intent:  People  v.  fixed  by  law  for  the  offense  of  which  he  was 

Li^ba,  74  CaL  407.  convicted:  Ex  parte  Donahue,  66  Id.  474.    In 

JL>eadly  weapon  defined.  —  A  deadly  a  prosecution  for  an  assault  with  a  deadly 
weapon  is  one  likely  to  produce  great  bodilv  weapon,  an  instruction  which  assumes  that 
harm.  A  khife  may  be  such  a  weapon:  People  the  jury  must  either  acquit  or  convict  the 
v.  FrankUn,  70  CaL  641.  Whether  the  weapon  defendant  of  the  offense  cbarffed,  without  in- 
used  in  an  assault  would  have  produced  death  forming  them  that  they  oould  convict  of  the 
is  a  question  for  the  jury:  Peo^  v.  JHfeFad-  lesser  oS^sue  of  simple  assault^  is  not  eirone- 
den,  o6  Id.  446;  see  People  v.  Leyba,  74  Id.  ous,  if  no  evidence  was  offered  at  the  trial 
407.  An  instruction  that  a  deadljr  weapon  tonding  to  show  the  comminion  of  the  lesser 
''is  any  weapon  or  instrument  by  which  dra.th  offense:  People  v.  Ouidiee,  73  Id.  226. 
may  be  produced,  or  would  be  likely  to  be  Punishment.  —  Since  the  amendment  of 
produoea  when  bein^  used  in  the  manner  in  1874  to  this  section,  where  a  party  is  indicted 
which  it  may  appear  it  was  used  in  the  a&ay.  for  an  assault  with  intent  to  commit  murder, 
The  jury  are  the  judges  as  to  whether  the  and  a  verdict  is  rendered  against  him  for  an 
weapon  was  or  was  not  a  deadly  weapon," — is  assault  with  a  deadly  weapon,  the  verdict  is 
correct:  People  v.  Sodrigo,  69  Id.  601.  One  sufficient  to  support  a  judgment  of  imprison- 
who  attempts  to  commit  a  violent  injury  upon  ment  for  two  years  in  the  state  prison,  with- 
the  person  of  another  by  means  of  tiie  ex-  out  stating  that  the  assault  was  made  witii 
plosion  of  gunpowder  is  suilty  of  an  assault  intent  to  commit  great  bodily  injury:  People 
'  with  a  deadly  weapon,  although  he  was  not  v.  Turner,  66  Cal.  640;  Ex  parte  MUcheU,  70 
present  when  the  explosion  occurred:  People  Id.  1.  The  punishment  for  an  assault  with  a 
V.  Pope,  66  Id.  366.                ^  deadly  weapon,  provided  for  by  tiiis  section, 

Hea4Bonable  apprehension  of  injury:  is  not  excessive,  cruel,  or  unusual,  within  the 
See  People  v.  Ouidice,  73  CaL  226.  The  court  meaning  of  section  6  of  article  1  of  the  consti- 
refused  to  instruct  the  jury  that  they  should  tut  ion:  Id.  Where  the  petitioner  was  con- 
acquit  the  defendant  if  they  entertained  a  rea-  victed  of  an  assault  with  a  deadly  weapon, 
sonable  doubt  that  he  made  the  assault  under  a  and  sentenced  to  imprisonment  in  the  state 
reasonable  apprehension  of  great  bodily  harm,  prison  for  two  years,  and  to  pay  a  fine,  and 
It  was  held  that  the  refusal  was  proper,  as  the  to  be  imprisoned  in  the  same  prison  one 
defendant  could  not  justify  the  assault  unless  day  for  every  dollar  of  the  fine,  conceding 
the  use  of  a  deadly  weapon  was  necessary  to  the  portion  of   the  judgment  providing  for 

Srevent  the  injury:  People  v.  Rodrigo,  69  Id.  imprisonment  as  a  means  of    enforcing  the 

01*               ^  fine  was  invalid,   the  sentence  of  imprison- 

Information:  See  P«op20  v.  MareeUer,  70  ment  as  a  punishment  was  valid,  and  should 

Cal.  98.    An  information  which  avers  that  the  be  enforced:  Id.    As  to  when  a  punishment  ii 

instrument  with  which  the  assault  was  com-  excessive,  and  beyond  the  jurisdiction  of  a 

mitted  was  a  deadly  weapon,  or  states  facte  court,  see  Ex  parte  Arr%u,  decided  March  i, 
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1889;  Sb  parU  MiidUiOHt  decided  March  4^  which  the  libel  is  alle^  to  have  been  pab- 
1889.  lished  had  its  pnblication  ofiSoe,  and  was  pub- 
lished, in  a  place  other  than  that  laid  in  the 
848.  AidiotaieiiLt:  See  Matter  qfKowal^,  indictment^  cannot  be  taken  adyantaffe  of  inn 
73  Gal.  120.  proceeding  by  habeae  corpus  in  bar  of  a  prose- 
Place  of  triaL  —  Section  9  of  article  1  of  cntion  in  the  county  as  laid  in  the  indictoient: 
the  constitution,  providing;  that  all  criminal  Id. 

prosecutions  for  libels  pubhshed  in  newspapers  Person  retozed  to  in  jmblication. — 
shall  be  tried  in  the  county  where  such  news-  In  a  prosecution  for  libel,  the  question  to 
papers  have  their  publication  office,  or  in  the  whom  the  alleged  libelous  publication  referred 
county  where  the  party  alleged  to  be  libeled  is  for  the  jury,  and  it  is  error  to  permit  a  wit- 
resided  at  the  time  of  uio  alleged  publication,  ness  to  testify  thereto:  People  v.  McDoweU,  71 
is  not  limited  to  the  cases  of  newspaper  pub-  CaL  194.  In  such  a  prosecution,  an  instruction 
lishers  and  proprietors  alone,  but  applies  also  that  the  lury  might,  if  thev  thought  fit,  ignore 
to  the  case  of  a  person  who  causes  a  libel  to  be  the  law  defining  a  criminal  libel,  is  erroneous: 
published  in  a  newspaper:  Matter  qfKotoalak^,  Id. 
73  GaL  120.    The  fact  that  the  newsp^[»er  in 

261.  SapCy  what  constitutes. 

Sec.  261.  Rape  is  an  act  of  sexual  intercourse,  accomplished  with  a  &male 
not  the  wife  of  the  perpetrator,  under  either  of  the  following  circumstances:— 

1.  Where  the  female  is  under  the  age  of  fourteen  years; 

2.  Where  she  is  incapable,  through  lunacy  or  other  unsoundness  of  mind, 
whether  temporary  or  permanent,  of  giving  legal  consent; 

3.  Where  she  resists,  but  her  resistance  is  overcome  by  force  or  violence; 

4.  Where  she  is  prevented  from  resisting  by  threats  of  immediate  and  great 
bodily  harm,  accompanied  by  apparent  power  of  execution,  or  by  any  intpxi- 
eating,  narcotic,  or  ansesthetic  substance,  administered  by  or  with  the  privity 
of  the  accused; 

6.  Where  she  is  at  the  time  unconscious  of  the  nature  of  the  act,  and  this 
is  known  to  the  accused; 

6.  Where  she  submits  under  the  belief  that  the  person  committing  the 
act  is  her  husband,  and  this  belief  is  induced  by  any  artifice,  pretense,  or 
concealment  practiced  by  the  accused,  with  intent  to  induce  such  belief. 
[Ainendment  approved  March  16, 1889;  Statutes  and  Amendments  1889^  22$,"] 

NoTKs  or  Decisiohs  Afplioable  to  Sectioivs  261-Si67. 

961.  Oonrammation  of  offenM.  —The  did  "feloniously  ravish ''  her,  evidence  is  ad- 
consummation  of  the  offense  may  be  shown  by  missible  that  iJie  offense  was  committed  by 
circumstances  and  surroundings:  Peopk  v.  means  of  an  intoxicating  or  narcotic  substance, 
Mctifes^  66  Cal.  597.  administered  to  her  by  the  defendant:  People 

ConBent.  —  A  conviction  of  an  assault  with  v.  Sn^er,  75  Id.  203, 
intent  to  commit  rape  upon  a  girl  under  ten       Evidence.  —  A  conviction  may  be  had  upon 

years  of  age  may  be  had  without  showing  her  the  uncorroborated  testimony  of  the  prosecu- 

want  of  consent  to  the  assault:  People  v,  Oor-  trix:  People  v.  Mayes,  66  Gal.  597.    And  evi- 

don,  70  CaL  467.    A  girl  under  ten  years  of  deuce  is  admissible  to  show  a  search  for  and 

age  ia  presumed  incapable  of  consenting  to  an  flight  of  the  defendant:  Id.    Evidence  is  admis- 

act  of  sexual  intercourse,  or  to  an  assault  with  sible  tiiat  the  prosecutrix  made  complaint  of 

intent  to  commit  it:  Id.  •  the  injury  while  it  was  recent:  People  v.  Sny- 

Infbrmation. — An  allegation  in   an   in-  der,  75  Id.  323;  People  v.  Mai/es,  66  Id.  597. 

formation  Tor  rape  that  the  act  was  committed  But  the  prosecutrix  cannot  give  evidence  of 

by  force  and  violence,  and  against  the  will  and  the  particulars  of  a  complaint  made  by  her 

consent  of  the  female,  is  equivalent  to  a  state-  shortly  id^ter  the  assault:  People  v.  Tiemey, 

ment  that  she  resisted,  but  that  her  resistance  67  Id.  54;  People  v.  Mayes,  66  Id.  597.    The 

was  overcome  by  violence,  or  that  she  was  pre-  reason  why  the  prosecutrix  did  not  make  an 

vented  from  resisting  by  threats  of  immediate  immediate  complaint  against   the  defendant 

and  great  bodily  harm,  accompanied  by  ap-  may  be  shown  for  the  purpose  of  rebutting  any 

parent  power  of  execution;  and  under  such  an  unfavorable  inference  that  might  otherwise  be 

allegation,  evidence  that  she  resisted,  or  was  drawn  from  her  silence:  People  v.  Mayes,  66 

prevented  from  resisting,  is  admissible:  People  Id.  597.     In  such  a  prosecution,  where  the  de- 

V.  Pacheco,  70  Cal.  473.    And  under  informa-  fendant  is  a  brother-in-law  of  the  prosecutrix, 

tion  which  alleged  that  the  defendant  com-  the  jury  may  consider  the  relations  existing 

mitted  the  offense  ''by  force  and  violence,"  between  the  parties  as  tending  in  sopie  degree 

and  against  the  will  of  the  prosecutrix,  and  to  show  that  the  prosecutrix  had  a  right  to 
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tnut  herself  to  the  defendant  without  fear  of    shown:  Id.     As  to  evidence  to  identify  penons 
molestation  or  harm  from  him:  Id.  named  in  the  certificate,  see  Id. 

266.    Adultery.— The  act  of   1871-72,  267.    Takizig  need  not  be  fSardble. — 

providing  that  in  a  proeecntion  for  adultery  To  constitnte  the  offense  of  abduction,  the  tak- 

the  marriage  of  the  defendaoit  may  be  proved  ing  need  not  be  forcible;  it  is  snfiicient  if  it 

by  the  record  of  the  marriage  certificate,  does  was  brought  about  by  the  inducements  of  the 

not  exclude  other  evidence  in  proof  of  the  mar-  defendant:  People  v.  Deniouasei,  71  Gal.  611. 

riaf(e:  People  v.  Stokes,  71  Gal.  263.    In  such  a  Prerious  unchantity.  — In  a  prosecution 

ease,  evidence  that  the  real  names  of  the  par-  under  this  section  for  abdacting  a  teroalo  child 

ties  married  differed  from  the  names  g|iven  in  under  the  age  of  eighteen  years  for  tho  pur- 

,the  certificate,  is  admissible,  as  the  minister  or  poses  of  prostitution,  the  fact  that  the  child 

*  other  person  authorized  to  perform  the  mar-  had  been  previously  unchaste  or  oonsented  to 

riage  ceremony  is  not  required  to  guarantee  be  taken  away  is  not  a  defense,  as  the  gist  of 

that  the  parties  were  married  by  uieir  true  the  crime  is  the  taking  away  of   the  child 

names:  Id.    And  after  the  marriage  has  been  aoainst  the  will  of  the  person  having  lawful 

proved,  its  continuance  is  presumed  until  a  charge  of  her,  for  the  purposes  of  prostitution: 

dittolution  by  death  or  divorce  is  affirmatively  People  v.  Demoueteif  71  CaL  611. 

268.  Seduction. 

Sec.  268.  Every  persoD  who,  under  promise  of  marriage,  seduceB  and 
has  sexual  intercourse  with  an  unmarried  female  of  previous  chaste  char- 
acter, is  punishable  by  imprisonment  in  the  state  prison  for  not  more  than 
five  years,  or  by  a  fine  of  not  more  than  five  thousand  dollars,  or  by  both 
such  fine  and  imprisonment.  {New  section  approved  February  16,  1889; 
Statutes  and  Amendmenta  1889^  ii?.] 

269.  Intermarriage^  when  a  bar  to  prosecution. 

Sec.  269.  The  intermarriage  of  the  parties  subsequent  to  the  commission 
of  the  offense  is  a  bar  to  a  prosecution  for  a  violation  of  the  ]ast  section; 
provided^  such  marriage  take  place  prior  to  the  finding  of  an  indictment  or 
the  filing  of  an  information  charging  such  offense.  [New  section  approved 
February  16, 1889;  Statutes  and  AmeruLments  1889,  liS.] 

Notes  of  I>boi8Ioivb  Affligabls  to  Sectionb  307-370. 

807.    Orffinanoe   prohibitiiig   opitun-  stances,  it  was  held  that  the  bond  was  not 

■moTring. — Section  3  of  ordinance  192  of  a  lottery  ticket  within  the  meaning  of  this 

the  city  of  Stockton,  prohibitin|;  two  or  more  section  and  section  321  of  the  Penal  Code: 

persons  from  assembling,  being  m,  or  remain-  Ex  parte  Shobert,  70  Gal.  632. 
mg  in  any  room  or  pmce  for  the  purpose  of 

■moking  opium  or  inhaling  the  fumes  thereof,  825.  Owner  not  entitled  to  retnm  of 
pimishes  precisely  the  same  acts  as  are  punish-  tickets.  —  Where  the  tickets  are  no  lonser 
able  under  this  section;  this  section  of  the  required  as  evidence,  and  tiie  pUuntifT  de- 
ordinance  is  therefore  in  conflict  witii  the  manded  that  they  ^ould  be  returned  to  him, 
feneral  law  and  is  voidi  MaUer  <if  Sic,  73  CaL  the  defendant's  refusal  to  return  them,  on  the 
42.                                        •  ground  that  they  should  be  retained  to  pre- 

vent  him  from  committing  the  offense  of  sell- 

810.    Bond — Time   of   pajrment   de-  ing  them,  is  authorised  dv  article  4,  section 

termined  by  chance. — A  petitioner  was  26,  of  the  constitution,  and  by  sections  319  to 

convicted  of  selling  a  lottery  ticKet.    The  sup-  326  of  the  Penal  Code,  and  by  order  No.  1587 

posed  lottery  ticket  was  one  of  a  large  num-  of  the  board  of  supervisors  of  the  city  and 

ber  of  boncb  issued  by  the  city  of  Brussels,  county  of  San  Francisco:  ColUne  v.  Lean,  6S 

The  bond  in  question  was  numbered  387,  and  CaL  284.    In  the  absence  of  any  showing  to 

provided  that  the  holder  should  be  entitled  to  the  contrary,  the  officer  executing  the  warrant 

the  repayment  of  the  principal,  with  interest  is  presumed  to  have  taken  the  tidsets  before 

thereon.    It  further  provided,  in  effect,  that  a  the  magistrate,  and  having  done  so,  they  are 

certain  number  of  the  bonds  should  be  pay-  not  in  law  in  his  custody  or  under  his  control, 

able  each  year,  and  in  order  to  ascertain  what  but  in  that  of  the  magistrate:  Id. 
particular  bonds  should  be  payable  during  a 

given  year,  an  annual  drawing  should  be  li^  880.  Qaming  at  tan.  — Under  this  sec- 
.  and  the  bonds  bearing  the  numbers  drawn  tion,  an  information  for  carryinff  on  and  con- 
thereat  should  become  due  and  payable.  It  ducting  a  game  of  tan  need  not  idlege  that  the 
further  provided  that  the  holders  of  bonds  defendant  did  so  as  an  owner  or  employee,  nor 
bearing  tne  first  forty  numbers  drawn  should  is  evidencs  to  that  effect  necessary  to  sustain  a 
be  paid  premiums  ranging  from  twenty-five  conviction  of  the  offense:  People  v.  Sara  Lung, 
thousand  francs  for  the  first  down  to  two  hun-  70  CaL  516.  In  such  a  case,  the  articles  useid 
dred  francs  for  the  last.    Under  these  circum-  in  carrying  on  and  conducting  the  gan^e  are 
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part  of  the  res  qesta,  and  admissible  in  evi-  346.    Practidng  medicine    after  oer- 

dence  in  illustration  of  the  nature  of  the  game:  tificate  revoked:  Ex  parte  McNuUy,  11  Cal. 

Id.    And  where,  on  the  trial,  a  witness  de-  164. 

scribed  the  ^ame  which  he  saw  the  defendant  Ualpractioe,   actions  for:    See  Bute  v. 

oondncting,  it  is  proper  for  another  witness  PotU^  76  Cal.  394. 

to  testifv  that  the  eame  described  was  tan:  Id.  Fzacticing  medicine  without  certificate 

A  reciral  in  the  jadement  that  the  defendant  —  Case  of  emergencv.  —  Under  the  act  of 

was  found  guilty  of  the  offense  of  gaminff  at  April  3,  1876,  as  amended  April  1,  1878,  the 

tan  as  charged  in  the  information  is  equiviaent  mere  fact  that  a  sick  person  has  been  giren 

toarecital  that  the  defendant  was  found  guilty  upas  incurable  by  physicians  of  the  schools 

of  gaming  at  tan  by  carrying  on  and  conduct-  provided  for  by  the  statutes  does  not  create  a 

ing  the  same  for  money  or  its  equivalent:  Id.  case  of  emergency  authorizing  a  person  who 

visiting  gambling-house:  See  Ex  jtarte  has  not  procured  a  medical  certificate  to  ren- 

Jjdne,  76  CaL  687.  der  him  gratuitous  medical  services.    A  case 

of  emez;^ency  within  the  meaning  of  the  statute 

840l    Act  limiting  rate  of  interest.  —  is  one  in  which  the  ordinary  and  qualified 

The  act  of  March  7,  1881,  amending  this  sec-  practioners  are  not  readily  obtainable:  People 

tion,  and  making  it  a  misdemeanor  for  a  pawn-  v.  Lee  Wah,  71  CaL  80. 
broker  to  charge  or  receive  interest  at  the  nite 

of  more  than  two  per  cent  per  month,  is  not  re-  852.    See  Sharon  v.  Sharon,  75  Cal.  12. 
pugnant  to  the  provision  of  the  constitution 

wmch  prohibits  the  passing  of  special  laws  870.    See  Matter  of  Kwrto^  68  CaL  413; 

regulatmg  the  rate  of  interest  on  money:  Ex  Ex  parte  Lehmkuld,  72  Id.  63. 
parte  LkhUnstein,  67  CaL  359. 

S77.    Willful  violations. 

Sec.  377.  Every  person  who  is  charged  with  a  duty  relating  to  the  regis- 
iration  of  deaths,  under  chapter  three,  title  seven,  of  the  act  to  establish  a 
Political  Code,  approved  March  twelfth,  eighteen  hundred  and  seventy-two, 
who, — 

1.  Willfully  fails  to  keep  a  registry  of  the  name,  age,  residence,  and  time  of 
death  of  a  decedent;  or, 

2.  Willfully  fails  to  register  with  the  county  recorder  a  certified  copy  of 
Buch  register,  as  is  provided  for  in  said  chapter;  or, 

3.  Willfully  inters,  cremates,  or  otherwise  disposes  of  any  human  body,  in 
any  city,  county,  or  city  and  county,  without  having  first  obtained  a  permit, 
as  provided  for  in  said  chapter;  or, 

4.  Willfully  grants  a  permit  for  the  interment,  cremation,  or  disposition  of 
a  dead  human  body,  without  the  certificate  provided  for  in  said  chapter;  or, 

5.  Willfully  violates  any  of  the  laws  of  this  state  relating  to  the  preserva- 
tion of  the  public  health; 

— Is  guilty  of  a  misdemeanor,  and  is,  unless  a  different  punishment  for  such 
violation  is  prescribed  by  this  code,  punishable  by  imprisonment  in  the  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand  dollars,  or 
by  both  such  fine  and  imprisonment.  [Amendment  approved  February  26^ 
1889;  Statutes  and  Amendments  1889,  S4'] 

Notes  of  Dboisions  Afflioable  to  Section  377. 

PnTiishment.  —  The  ofifense  of  maintaining  one  thousand  dollars,  and  consequently  is  not 

a  pablic  nuisance  injurious  to  health  is  punish-  within  the  jurisdiction  of  justices  courts:  In  re 

able,  under  this  section,  by  imprisonment  not  Kurtz,  68  GbL  412. 
exceeding  one  year,  oi  by  fine  not  exceeding 

400.   Bringing  animal  into  state  affected  with  contagions  disease. 

Sec.  400.  Any  person,  persons,  company,  or  corporation,  who  shall  bring, 
or  cause  to  be  brought,  or  aid  in  bringing  into  this  state  any  sheep,  hog,  horse, 
or  cattle  of  any  kind,  or  any  domestic  animals  of  any  kind,  knowing  the 
same  to  be  afiected  with  any  contagious  or  infectious  diseases,  shall  be  guilty 
of  a  misdemeanor.  [Amendment  approved  March  19,  1889;  Statutes  and 
Amendments  1889,  363.] 
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Nom  OF  Dbcuioks  Afflicable  to  SscmoNS  404-490. 

404.    See  PwpU  ▼.  Hkhards,  07  Old.  417.  that  direct  evidence  thereof  could  be  gired 

only  by  the  defendant,  doee  not  direct  the 

4d4.    Bmbeaslenieiit.  — The  crime  of  em-  jary  to  presame  against  the  defendant  becanee 

bezderoent  of  pnblic  moneys  is  extradictable  he  had  not  been  a  witness:  People  y.  Mortam, 

«nder  the  treaty  between  the  United  States  72  Id.  62.                                                  » 

and  the  republic  of  Mexico  of  December  11,  Constructioii  of  room. — Where  the  court 

1861 :  Pe<ypu  v.  Oraift  Q(i  Cal.  271.     An  indict-  charged  the  jnry  that  to  constitute  a  room, 

ment  charging  in  e^ect  that  the  defendant  was  the  partition  between  it  and  the  rest  of  the 

the  tax  collector  of  Del  Norte  County  from  the  house  need  not  extend  to  the  ceiling  or  roof  of 

first  Monday  in  January,  1883,  at  12  o'clock,  the  house,  but  that  a  partition  eight  or  nine 

M.,  to  the  like  day  and  time  on  the  fifth  day  feet  high  from  the  floor  would  be  a  sufficient 

of  January,  1885;  that  as  tax  collector  he  had,  partitioa,  such  instruction  is  not  charging:  a 

on  the  fifth  day  of  January,  1885,  received  and  fact,  but  merely  stating  that  a  room  mayue 

collected  certain  public  money,  and  on  that  constructed  without  a  partition  reaching  to 

day,  and  for  five  davs  thereafter,  and  ever  the  ceiling:  People  v.  Teung,  65  Cat  225.    One 

tince  then,  had  wholly  and  willfully  refused  who  enters  a  room  of  a  house  with  bnrglarioos 

and  omitted  to  pay  it  over  to  the  county  treas-  intent  enters  the  house  with  such  intent;  and 

nrer,  —  charges  out  one  offense,  and  is  sufficient  where  the  room  was  known  as  a  ticket-office, 

under  this  section:  PtofU  v.  OUo^  70  Id.  523.  it  is  properly  described  as  a  building,  *<  to  wit, 

Proof  of  the  embezzlement  of  a  part  only  of  the  ticket-office ":  Id. 

the  amount  charged  is  sufficient  to  support  the  InlbnnatiotL  — The  crime  of  attempt  to 

information:  People  v.  Orayt  66  Id.  271.    Evi-  commit  burglary  is  defined  bv  statute,  and  an 

dence  of  similar  acts  is  admissible  to  prove  a  information  which  charges  the  offense  in  the 

guilty  knowledge  and  a  criminal  intent  in  the  language  of  the  statute  is  sufficient:  Peofle  v. 

appropriation  of  the  moneys  alleged  to  have  Murray,  67  CaL  103.    An  information  charged 

been  embesoled:  Id.    It  would  be  proper  for  that  the  defendant  burglariously  entered  the 

the  court  to  instruct  the  jury  as  to  the  pur-  building  of  "one  0.  K Benedict,  situated  on 

poees  for  which  such  evidence  is  admitted,  but  Nineteentii  Avenue,  between  K  and  L  street^ 

&ie  faUura  of  the  court  to  do  so  is  not  error  south  of  Golden  Gate  Park,  in  the  cit^  and 

vnleai  the  instruction  is  asked  for:  Id.  county   of    San   Francisco."     The    evidence 

showed  that  one  J.  S.  Benedict  was  interested 

497.    XinM  and  IbirlUtares  imposed  and  in  the  building  with  C.  £.  Benedict.    It  did 

oolleoted  by  the  justices  of  the  peace  of  the  not  appear  that  there  was  any  other  building 

oity  of  Los  Angeles,  whether  imposed  for  a  in  the  locality  which  corresponded  with  the 

violation  of  the  laws  of  the  state  or  of  the  description  in  the  information.     In  such  a 

ordinances  of  the  cii^,  should,  after  deducting  case,  the  variance  was  immaterial:  People  v. 

the  costs  and  fees  of  the  officers,  be  paid  into  Bita/nMuH^    74    Id.     188.      An    informatioa 

the  county  treasury:  Couniiy  qf  Loe  Angeles  y,  diarging  that  the  defendant  "feloniously  en- 

OUy  <^  Loa  Angeles,  65  Gal.  .476.  tered  the  house,  room,  apartment,  tenement, 

shop,  warehouse,  store,  and  building  of  the  8aa 

485.    Separate  licensee  for  dty  and  Die^o  and  Coronado  Water  Company,  with 

county.  — A  nerson  carryinp^  on  the  business  the  intent  then,  there,  and  therein  to  commit 

ef  a  liquor  dealer  in  a  city  within  a  eounty  is  larceny,"  charges  but  one  offense:  P&tpli  v. 

not  exempted  from  the  payment  of  a  license  Henry,   77  Id.   445.    The  ownership  of   the 

tax  duly  levied  by  the  board  of  supervisonTof  property  in  such  a  case  is  sufficiently  filleted, 

a  county  by  reason  of  the  f 8(ct  that  he  has  paid  though  it  is  not  stated  whether  the  San  Diego 

a  license  tax  of  a  similar  kind  in  pursuance  and  Coronado  Water  Company  is  a  corpK>ra- 

of  an  ordinance  enacted  .by  the  municipal  au-  tion  or  a  partnership,  and  no  names  are  given 

ihorities  of  the  city:  MoUer  ^  Lawretkee,  60  of  persons  composing  the  companv:  Id. 

Cal.  608.  Zividenoe.  —  A  conviction  for  burglary  mav 

be  had  on  circumstantial  evidence,  altDough 
447.  Information. — An  information  for  no  witness  actually  saw  the  defendant  break 
an  attempt  to  commit  arson  alleging  that  the  and  enter  the  burglarized  premises,  or  saV 
defendant  did,  in  the  night-time  of  a  certain  him  in  that  vicinity  about  the  time  the  bur- 
day,  willfully,  maliciously,  and  feloniously  at-  glary  was  committed:  People  v.  Flynn,  73  CaL 
tempt  to  bum,  with  intent  then  and  there  to  511.  In  such  a  nrosecution,  a  particular  in- 
destroy,  a  buildinff,  the  property  of  a  deug-  structiontotheesectthatthe  jurvmigrhtcon- 
nated  person,  is  sumoient:  People  v.  Oiaeamella,  vict»  if  satisfied  of  the  defendant  a  guilt,  will 
71  Cal.  46.  not  be  deemed  erroneous  when  the  instruc- 
tions, taken  as  a  whole,  clearly  state  that  the 
450.  Definition  of  burglary — Intent,  defendant's  guilt  must  be  established  beyond 
—  It  is  not  error  to  define  burglary  as  laid  down  a  reasonable  doubt  before  a  conviction  can  be 
in  this  section:  People  v.  Toung,  65  Cal.  225;  had:  Id.  Evidence  is  admissible  that  articles 
nor  where  an  information  charges  a  burglary  in  in  ilie  house  burglariced  on  the  night  of  tiie 
that  the  defendant  entered  the  building  with  burglary  were  found  in  the  possession  of  the 
intent  to  commit  larcenv,  to  refuse  to  charge  defendant  on  the  following  morning  several 
the  jury  that  the  defendant  could  not  be  eon-  miles  from  the  place  where  the  crime  was  com- 
vioted  unless  he  entered  with  intent  to  com-  mited:  People  v.  Lowrie^  70  Id.  193^  And  it 
mit  "some  felonv  ":  Id.  In  a  prosecution  in  is  proper  to  instruct  the  jury,  on  the  trial  of  a 
which  the  defendant  was  mot  a  witness,  an  in-  eharge  of  burglary,  that  the  case  must  be  de- 
struction in  effect  that  the  intent  of  the  de-  cided  by  reference  to  the  evidence  bearing 
^dant  in  the  commission  of  the  alleged  upon  the  issues,  and  that  it  is  of  no  couse- 
offense  was  a  simple  mental  operation,  and  quence  whether  defendant  is  majnried  or  iingle: 
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/VopCf  T.  Towig,  65  Id.  225.    As  to  evidence  v.  PhiWpB,  70  Cal.  l6l.    Evidence  of   trea- 

d  ownership,  see  People  r,  MeQilver,  67  Id.  sactiona  had  between  tiie  defendant  and  the 

55.  person  alleged  to  have  been  defrauded,  after 

Zostraetioiui:  See  People  v.  If ortm^l^CaL  the   delivery  of   the  note,  is  admissible,  if 

IS.    An  instruction  that  the  owner  of  the  it  tends  to  show  that  the  note  was  used  with 

pi^operty  stolen  had  testified  as  to  his  owner-  a  fraudulent  intent^  and  to  seeure  a  valuable 

ship  of  all  the  property  recovered,  and  had  benefit  from  the  person  to  whom  it  was  deliv- 

identificd  it,  but  the  evidence  showed  that  he  ered:  Id.  In  a  prosecution  for  forgery,  evidence 

had  identified  only  a  portion  of  it,  is  prejudicial  is  admissible  on  tiie  question  of  intent  to  show 

to  defenduit,  and  warrants  a  reversal  of  the  that  in  consequence  of  protracted  intemperance 

judgment  ag^st  him:  People  v.  Casey,  65  Id.  defendwit's  mental  faculties  had  been  impaired 

260.  to  such  an  extent  as  to  deprive  him  of  the  capa- 
city to  distinsuial^  between  right  and  wrong, 

400.    Degree  of  crime.  —  Where  an  in-  and  that  he  did  not  know  what  he  was  doing  at 

formation  for  an  attempt  to  commit  burglary  the  time  of  the  commission  of  the  act:  Pwpls 

fails  to  n>ecify  the  degree  of  the  crime  charged  v.  Biahe,  65  Id.  275. 
by  not  alleging  whether  the  attempt  was  made 

in  tho  daytime  or  the  nieht-time,  a  verdict  of  472.  Copy  of  decree  of  diroroe.  -*-  A 
conviction  must  find  the  oesree  of  the  crime  of  certified  copy  of  a  decree  of  divorce  with  the 
which  the  defendant  is  guilty;  a  mere  verdict  court  seal  attached  is  a  thing  capable  of  being 
of  "guilty  as  charged  is  insufficient  under  forged,  and  in  a  criminal  prosecution  for  utter- 
section  1157  of  the  Penal  Code:  People  v.  ingsuch  forged  writing,  the  information  need 
Trovers,  73  Cal.  680.  In  a  prosecution  for  the  not  aver  that  the  parties  to  the  divorce  pro- 
crime  of  burglary,  an  instruction  that  "if  the  ceedings  Were  ever  married.  The  writing  ihowtf 
defendants  took  the  quilts  between  sunset  and  on  its  faoe  that  it  may  have  been  used  to  eon* 
sunrise,  they  committed  burglary  in  the  first  summate  a  fraud,  and  that  is  sufficient:  A 
degree,"  is  defective,  and  constitutes  substan-  parte  Finley,  66  (^.  262. 
tkil  error,  although  there  had  been  previous  ^^ 

instructions  given  which,  when  connected  with       484.    What  conetfttutes  Zaroeny:  See 

the  latter  instruction,  would  remedy  the  defect.  People  v.  J7a«,  66  Cal.  429.    A  felonious  intent 

The  instruction  as  siven  was  without  qualifi-  to  steal  at  the  time  possession  was  obtained  ie 

cation,  and  it  would  be  unsafe  to  assume  that  necessary:  People  v.  Raackke,  73  Id.  884;  see 

the  jury  understood  it  otherwiM:   Pecfph  v.  Peopk  v.  Boatman,  77  Id.  171.    And  t^e  prop- 

Caaey,  65  Id.  260.  erty  alleged  to  have  been  stolen  must  nave 

been  carried  away  from  the  possession  or  cus- 

4M1.    Previoue    conviction  —  Pnnieh-  tody  of  the  owner,  and  have  come  into  the 

ment.  —  A  defendant  found  guilty  of  burglary  possession  of  the  thief:  People  v.  Meyer,  75  Id. 

in  the  second  degree,  and  a  previous  conviction  383.    Evidence  of  an  attempt  to  carry  away 

of  grand  larceny,  may  be  punished  by  imprison-  property  from  the  possession  of  the  owner, 

ment  in  the  state  prison  tor  a  term  of  ten  years,  which  attempt  was  nnstrated  by  reason  of  the 

People  V.  Brooks,  65  CeX,  300.  fact  that  the  property  was  fastened  to  the 

S remises  of  the  owner,  ia  not  sufficient  evi- 
.  ebce  of  an  asportation  to  warrant  a  conviction 

An  information  sufficiently  charges  a  crime  un-  for  larceny:  Id.    One  who  through  false  rep- 

dcr  this  section  when  it  alleges  that  the  defend-  resentations  obtains  the  possession  of  personal 

ant  uttered  a  forged  instrument  with  intent  to  property  with  the  consent  of  the  owner,  under 

defraud,  knowing  it  to  be  forged.    It  is  not  a  contract  by  the  terms  of  which  he  acquires 

necessary  to  aver  that  there  was  an  intent  to  some  special  trust  or  right  therein,  but  with- 

defraud  in  the  making  of  the  writing  alleged  oat  a  ehange  of  the  general  title,  is  |[nilty  of 

to  have  been  forged:  Mc  pai-ie  Finley,  60  Gal.  larceny,  upon    subse^^uently    converting   the 

262.    An  indictment  for  the  forgery  of  a  will,  same  to  his  own  use,  if  he  had  the  felonious 

by  which  tho  wife  of  Hie  testator  was  alleged  intent  to  steal  the  property  at  the  time  the 

to  bo  injured,  when  it  sets  out  the  will  which  possession  was  obtained:  Peofle  v.  Raochhe,  73 

is  valid  on  its  face  and  which  purports  to  be-  Id.  378.    The  guardian  of  an  moompetent  per- 

aueath  an  estate  to  the  wife  and  the  accused,  son  in  possession  of  the  property  of  his  ward 
liough  it  does  not  show  how  the  wife  could  has  such  a  special  property  therein  as  will  sup- 
be  injured  by  the  forgery,  nor  that  the  tes-  port  larceny  against  one  taking  it  with  felo- 
tator  had  any  estate,  is  sufficient:  People  v.  nious  intent:  Jones  r.  Jones,  *J I  Id.  89.  As  to 
Todd,  77  Id.  461;  where  the  information  pur-  the  effect  of  an  officer  feigning  drunkeimess  and 
ports  to  set  forth  the  instrument  alleged  to  permitting  himself  to  be  robbed  in  order  to  de- 
nave  been  forged  in  /use  verba,  and  a  word  teet  the  author  of  certain  crimes,  see  People  v. 
found  in  the  instrument  proved  is  omitted  from  ffanselman,  76  Id.  460. 
the  instrument  as  recited,  or  a  word  inserted  in  Zjaroeny  and  faleo  yretensee  dietin- 
tho  instrument  as  recited  is  not  in  the  instm-  gnielied.  — >When  by  means  of  fraud,  con- 
sent proved,  the  variance  is  immaterial  if  the  spiracy,  or  artifice,  possession  of  property  is 
change  in  no  manner  or  for  any  purpose  alters  obtained  with  felomous  intent,  and  the  title 
the  signitication:  People  v.  P/dlUps,  70  Id.  161.  still  remains  in  the  owner,  the  crime  is  larceny; 
Where  the  information  alleged  the  forgery  of  but  if  the  title  as  weU  as  the  possession  is  part- 
a  promissory  note,  describ^  as  payable  "to  edwith,the  crime  is  that  of  ootainingproperty 
H.  C.  Phillips,  or  order,"  and  the  note  given  by  false  pretensee:  People  v.  i?ae,  66  Gal.  423. 
in  evidence  did  not  contain  the  word  "to"  InfSormation.  —  In  a  proseoutkn  for  lar- 
immediately  before  the  words  "H.  C.  Phillips^  ceny,  an  iaforraaticm,  which  alleges  tbat  the 
or  order,"  the  variance  is  immaterial:  Id.  thii^  stolen  was  the  property  of  a  oertaia 
Svidenoe  and  inatmctions:  See  People  woman,  is  sufficient  to  sustain  a  oonvletMi, 
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althongh  at  the  time  of  tiie  lareeny  tfie  aPyd  of  tiie  owner  b  enor,  we  iVopIe  ▼.  IFecdi^  iS 

owner  was  a  married  woman,  and  the  artide  Id.  121. 
stolen  was  bought  with  the  monej  of  her  hns- 

band:  Per^  V.  IFolHya,  72  GaL  402.    An  in-  487.    Ghrud  Ineo^.— Apenoafdou- 

dietment  not  aUeging  that  the  property  taken  ooaly  ohtuning  ihe  gooOB,  if  gmity  at  all,  is 

to  have  been  that  of  some    other  peraon  is  goilty  of  grand  Uroeny,  when  une  Talne  of  tiie 

fatally  defective:  People  v.  SmuehmaM^  76  Id.  goods  so  obtained  exceeds  fifty  dc^lars:  Peopd 

460.  ▼.  BasdJx^  73  Cad.  37&    The  act  of  MaitJi  30^ 

PoiWuaiiiOH  of  fltolefn  property:  See  Pe»-  1872;  entitled  "An  act  snpplementaiy  to  an 

pie  ▼.  Outierrez,  74  CaL  81.    In  a  prosecntion  act  ooneeming  crimes  and  nnnishments^  passed 

tor  larceny,  the  weight  to  be  given  to  evidence  April  16,  1850,"  and  provioing  that  the  iekni* 

tlut  the  ddTendant  was  in  the  po—ewion  of  the  oos  Ktealing,  taking,  and  carrying  away  ofgold- 

properly  recently  stolen  is  one  of  fact  for  the  dost  from  a  mining  daim  ^all  be  grand  lar- 

jniy;  and  an  instmction  that  snch  possessian,  oeny,  is  not  an  amendment  to  the  Utter  ad^ 

supported  by  other  evidence  tfatdjng  to  show^  and  mnst  be  oonstnied  as  having  been  passed 

gmlfc^  is  a  strong  dicnmstance  tending  to  show  snbseqoent  to  the  passage  of  the  Penal  Code^ 

goilty  is  erroneoos:  People  v.  Cfiae;  74  Id.  575.  and  to  be  still  in  force:  7*eople  v.  Sahatdor,  71 

Snch  possession  is  not  ot  itself  sufficient  to  jos-  Id.  15.    Under  this  aectinn,  the  laroeny  o€  a 

tif y  a  conviction  for  laroeny,  bnt  is  a  circnm-  bull,  cow,  steer,  or  calf  is  grand  laroeny,  irra- 

stance  to  be  considered  in  connection  with  npective  of  tiie  valne  of  tiie  property  stolen: 

other  BospicioDs  facts  in  dettfmining  the  gnilt  Peopk  v.  Barmet^  65  Id.  16.    And  an  averment 

orinnocenceof  the  defendant:  Peoplev.  Fagam^  in  a  comfdaint  diarging  a  defendant  with  the 

66  Id.  534.    And  if  the  jury  is  satisfied  that  larceny  of  "two  head  of  cattle  of  the  vahie  of 

the  defendant  stole  so  much  of  the  property  twenty-five  dollars  eadi,''  the  same  being  *'the 

as  was  found  in  his   possession,   then  they  property  of  P^ige  Bros.,"  is  a  sufficient  diaige 

may  presume  that  all  the  property  stolen  at  of  the  cnense  of  erand  larceny,  and  a  bail  bond 

the  same  time  and  place  was  sixden  by  the  de-  given  for  the  rmease  of  the  defendant  is  not 

fendant»  unless  there  is  some  fact  or  circum-  void,  on  the  ground  that  no  offense  was  alle^^ed. 

stance   tfnding  to  show   the  contrazy:    Id.  or  that  the  names  of  the  owners  of  the  property 

Where  a  defendant  is  charged  with  the  lar*  were  not  stated:  Id.    Where  the  informatian 

oenons  taking  of  certain  specified  property,  cbaiges  a  theft  of  several  articles  of  the  aggre- 

evidence  r^arding  other  property  stolen  at  the  gate  valne  of  fifty-seven  dollars,  and  that  the  of- 

same  time,  and  found  in  the  defendant's  posses-  fense  was  committed  in  a  certain  county  on  a 

sion,  is  admissible  as  tending  to  connect  the  certain  day,  it  sufficiently  iq;ipears  that  thearti- 

defendant   with  the  taking  of  the  property  des  were  taken  at  the  same  time  and  place  to 

named  in  the  information:  People  v.  Jlon,  65  constitute  gpnd  laroeny:  People  v.  BigketH,  66 

Id.  104.     See  People  v.  CumMmgiamf  66  Id.  668;  Id.  184.  An  information  charging  grand  larceny 

People  V.  7ffiftm,  73 Id.  405;  PeopUv.  Bokatger^  need  not  aUege  that  the  value  of  the  propeity 

71  id.  17.    In  a  prosecutian  for  laroeny,  where  stolen  was  in  current  coin  el  the  United  States: 

the  evidence  of  the  defendant's  ipiilt  consists  Id.    A  clerical  error  in  a  name  in  an  inf orma> 

largely  in  the  fact  that  he  was  in  possession  tion  will  nbt  vitiate  it  after  conviction:  Peopk 

of  tiie  stolen  properljf  shortly  after  the  thef t^  v.  JlomteUk,  73  Id.  7.    There  are  no  degrees 

and  the  defense  is  that  he  acquired  the  piop-  in  the  crime  of  grand  laroeny,  and  whoe  an 

erty  by  a  bana^de  purchase  from  a  third  per-  informatian  diarges  the  defendant  with  grand 

son,   the   testunony  of   a  witness  who  was  laroeny  in  taking  property  from  the  person  of 

present  at  the  time  the  defendant  claimed  to  another,  a  verdict  of  guilty  is  sufficient:  Peopk 

have  paid  for  the  property  is  admissible  to  v.  PHoe,  67  Id.  350;  Peojie  v.  Manners,  70  Id. 

prove  the  &ct  of  payment^  uid  also  the  defend-  428.    An  instruction  to  the  effect  that  the  jury 

ant*s  declarations  made  at  that  time  as  to  the  mi^t  find  the  defendant  guilty,  although  they 

account  upon  which  the  payment  was  made:  might  not  be  entirely  satisfied  that  he  and  no 

People  V.  CZme,  74  Id.  575.  other  person  committed  the  all^^  deed,  is 

ISvidsnco,  generally. — The  crime  must  ernmeons:  People  v.  Carillo,  70  Id.  643.    Asto 

be  proved  as  chaiged:  People  v.  MuObeg,  65CaL  what  is  not  a  receiving  of  evidence  out  of 

101.    Evidence  as  to  acts  of  another  person,  court,  so  as  to  warrant  a  new  trial,  see  People 

committed  in  the  presence  of  the  defendant^  v.  T^piom,  73  Id.  405. 
and  showing  a  connection  between  them,  are 

admissible,  although  no  ccmspiracy  between  4bB8.  Piotit  laroenw. — A  verdict  finding 
them  to  steal  has  been  shown:  People  v.  Wil-  the  defendant  guilty  of  "  Luoeny  in  the  sec- 
son,  66  CaL  370.  On  the  trial,  the  defendant^  ond  degree "  is  equivalent  to  a  verdict  for 
as  a  witness  in  his  own  behalf,  testified  that  at  VMstit  larcenv:  P^opfe  v.  JHghfitiy  66  CaL  184. 
the  time  of  the  alleged  larceny  he  was  under  The  crime  of  petit  larceny,  second  offense,  be- 
the  influence  of  liquor,  and  that  as  he  was  in^  punishable  by  imprisonment  in  the  state 
walking  along  he  feU  over  something,  and  the  prison  not  exceeding  five  years,  is  a  felony, 
first  thing  be  knew  somebody  grabbed  lum.  and  is  properly  designated  as  such  in  an  in- 
This  was  all  he  testified  to  on  his  examination  formation  therefor.  The  superior  court  has 
in  chief.  On  cross-examination,  after  being  jurisdiction  of  such  offense:  People  v.  Gtd^rrez, 
asked  as  to  his  true  name,  he  was  asked  whether  74  Id.  81.  Under  snch  an  information,  a  plea 
or  not  he  had  gone  by  several  other  names,  and  of  "  not  guilty  of  the  <^enae  charged  "  puts  in 
whether  he  had  ever  been  convicted  of  a  felony,  issue  the  piinci|ial  offense,  and  also  the  diaige 
It  was  held  that  the  cross-examination  was  of  ^ior  conviction:  Id. 

5 roper:  People  v.  Meyer,  75  Id.  383.    As  to  evi- 

ence  of  venue,  see  Peojfle  v.  TipUm,  73  Id.  405.  4^90.    Conviction  and  piiinialunent.  — 

As  to  when  the  granting  a  new  trial  on  account  In  a  prosecution  under  an  informatian  which 

of  nevdy  discovered  evidence  of  the  identity  also  charges  the  defendant  with  prior  oonvic- 
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tioDS  for  like  offeiiBes,  when  the  defendant  on  the  imprisonment  mnst  not  exceed  one  day  for 

his  arraignment  pleads  not  guilty  of  the  offense  every  dollar  of  fine.     Section  1205  of  this  code 

charged  in  the  information,  and  voluntarily  con-  applies  to  cases  of  fine,  whether  or  not  coupled 

fesses  the  prior  convictions,  and  the  jury  re-  with  a  sentence  of  imprisonment:    PeopU  v. 

turns  a  verdict  finding  him  guilty  of  petit  Sighetti,  66  Id.  184.     A  prisoner  who  has  been 

larceny,  the  court  has  jurisdiction  to  impose  a  arrested,  tried,  and  convicted  by  a  police  court 

sentence  as  upon  a  conviction  of  petit  larceny,  for  the  crime  of  petit  larceny,  under  a  com- 

second  offense,    as    provided   by  section  667  plaint  which  is  in  all  respects  sufficient,  is  not 

of  the  Penal  Code:  iSx  jparte  Young  Ah  Goto,  entitled  to   be  discharged    on   habeas  corpus 

73  Cal.  438.     Petit  larceny  is  punishable  by  merely   because  the  judgment  of  conviction 

fine  or  imprisonment  or  both,  and  if  both  fine  fails  to  recite  the  date  of  the  offense,  and  that 

and  imprisonment  are  imposed,  the  judgment  it  had   been  ''feloniously''   committed:   Ez 

may  also  direct  that  the  defendant  M  im-  parte  Turner,  75  Id.  226. 
prisoned  until  the  fine  bo  paid,  specifying  that 

491.   Dogs  are  personal  property. 

Sec.  491.  Dogs  are  personal  property,  and  their  value  is  to  be  ascertained 
in  the  same  manner  as  the  value  of  other  property.  [AmendTrvent  approved 
March  15 ^  1887;  Statutes  and  Amendments  1887 ^  131;  to  take  effect  from  and 
after  its  passage.'] 

Notes  ov  Decisions  Apfligable  to  Sections  496-^29. 

496.     Beooiving   stolen    goods.  —An  504.    See  People  v.  Oray,  66  CsL  274. 

information  for  receiving  stolen  property  need  Fraudulently  taking  water  from  main: 

not  allege  the  value  of  the  property:  People  v.  See  Md  parte  HelUng,  66  Cal.  215. 
Jiice,  73  Cal.  220.     In  a  prosecution  for  such 

an  offense,  when  the  evidence  shows  that  the  506.    Attorney  at  law. — An  attomev 

crime  was  committed  three  months  prior  to  at  law  is  guilty  of  embezzlement,  if,  after  ool- 

the  time  as  alleged  in  the  information,  the  lectin^  money  for  his  client,  he  appropriates 

▼ariance  is  immaterial:  Id.    In  a  prosecution  it  to  his  own  use,  without  informing  the  clieut 

for  receiving  stolen  ^oods,  knowing  them  to  of  the  collection:  People  v.  Treadicell,  69  CaL 

liave  been  stolen,  an  instruction  that  the  jury  226.    In  a  prosecution  for  such  an  embezzle- 

might  convict  the  defendant  upon  the  uncor-  ment,  the  question  whether  the  attorney  was 

roborated  testimony  of  the  person  by  whom  acting  in  behalf  of  the  person  on  whose  account 

the  goods  were  stolen,  without  leavinff  to  them  the  money  was  collected,  or  whether  such  per- 

to  determine  whether  the  latter  was  m  fact  an  son  had  any  property  in  the  money,  is  for  the 

accomplice,  is  erroneous:  People  y.  Kraher,  72  jury;  and  if  at  the  time  the  money  was  paid 

Id.  459.  the  attorney  represented  himself  to  the  party 

paying  as  the  agent  of  the  person  on  whose  ac- 

508.    Smbezzlement.  —  An  information  count  the  payment  was  made,  he  is  afterwards 

for  embezzlement  is  sufficient,  if  the  offense  be  estopped  to  deny  his  agency:  Id.    An  infor- 

charged  substantially  in  the  language  of  the  mation  averring  that  the  defendant  received 

statute  defining  it:  People  v.  Tomlinson,  66  CaL  the  money  as  the  agent  and  servant  of  one 

344.    The  particular  kind  of  money  embezzled  Haneke,  sufficiently  alleges  the  capacity  in 

need  not  be  specified  in  the  information  or  proved  which  the  money  was  received:  Id. 
on  the  trial:  People  v.  TreadvoeU^  69  lo.  226. 

In  a  prosecution  for  embezzlement,  the  court  507.  Embezzlement  by  bailee. — An 
may  instruct  the  jury  as  to  what  constitutes  information  against  a  bailee  for  embezzlement, 
the  offense,  and  as  to  the  question  of  fraudu-  under  this  section,  is  not  subject  to  a  eeneral 
lent  intent  as  an  element  thereof:  Id.  But  demurrer  on  the  ^;round  that  the  defendant  is 
the  failure  of  the  court  to  instruct  the  jury  of  not  named  therem  as  a  bailee,  if  the  terms  of 
its  own  motion  to  acquit,  if  the  venue  as  laid  tiie  contract  between  him  and  the  person  al- 
in  the  indictment  is  not  proven,  cannot  be  leged  to  have  been  injured  are  specifically  set 
4aken  advantage  of  by  the  defendant,  unless  he  forth,  and  the  contract  clearly  shows  that  the 
requested  an  instruction  to  that  effect:  People  defendant  was  thereby  constituted  a  bailee, 
▼.  MarkSf  72  Id.  46.  An  indictment  chargmg  and  received  the  property  embezzled  in  that 
that  defendant,  as  administrator  of  P.,  re-  capacity:  People  v.  Johnson,  71  Cal.  384. 
ceived  of  EL  $1,794,  of  which  in  his  final  settle- 
ment he  accounted  for  but  |1, 700,  and  so  fraudu-  508.  Embezzlement  by  agent.  —  An 
lently  appropriated  the  sum  of  $94  of  said  P.'s  agent  is  not  guilty  of  embezzling  the  money  of 
estate,  does  not,  without  the  averment  of  other  hu  principal  upon  refusing  to  pay  it  over  on 
inculpatory  facts,  charge  the  crime  of  embez-  demand,  unless  the  person  making  the  demand 
zlement:  People  v.  Oa^  77  Id.  120.  Where,  had  authority  so  to  ao  from  the  principal:  Peo- 
in  a  trial  for  embezzlement,-  the  defense  is  pleY.  TomUnson,  66  CaL  344. 
properly  submitted  by  the  court  to  the  jury,  Ownership.  —  Where  the  indorsee  of  a 
their  verdict  will  not  be  set  aside  though  the  promissory  note  gives  the  possession  and  con- 

5 roof  of  defendant's  guilt  is  weak:  People  v.  trol  of  it  to  the  indorser,  and  he  delivers  it  to 

)oanej  11  Id.  560.  an  agent  for  collection,  the  interest  of  the  in- 

Pronounclng  judgment:  See  People  ▼.  dorser  is  sufficient  to  sustain  an  .averment  of 

Johnson,  71  CaL  384.  his  ownership  in  an  information  for  the  embez- 
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zlement  of  the  "proceedM  of  the  note  by  the  tificate  of  death,  with  intent  that  it  slKRild  be 

agent:  People  v.  TreadweU^  69  GaL  226.  recorded,  etc.,  where  the  evidence  ahowa  iSkU 

the  defendant  did  not  assume  or  pretend  t» 

529.     False  i>enonatioii.  —  Under  this  be  a  doctor,  bat  signed  the  latter  s  name  t» 

section,  a  conviction  cannot  be  sustained  for  the  death  certificate  on  being  told  that  he  had 

falsely  personating  a  certain  doctor,  and  in  authorized  it:  People  ▼.  Maurin,  77  CaL  436L 
such  assumed  character  verifying,  etc.,  a  cer- 

632.  Fraudulent  representations — How  punishable. 

Sec.  532.  Every  person  who  knowingly  and  designedly,  by  fiEklse  or  fraud- 
ulent representation  or  pretenses,  defrauds  any  other  person  of  money  or 
property,  or  who  causes  or  procures  others  to  report  falsely  of  his  wealth  or 
mercantile  character,  and  by  thus  imposing  upon  any  person  obtains  credit^ 
and  thereby  fraudulently  gets  into  possession  of  money  or  property,  is  pun- 
ishable in  the  same  manner  and  to  the  same  extent  as  for  larceny  of  the 
money  or  property  so  obtained.  [Amendment  approved  February  15^  1889; 
Statutes  and  Amendments  1889^  H;  to  take  effect  and  he  in  force  from  and  after 

its  passage.'] 

Nona  or  Bboisions  Afflioablb  to  Sbction  632. 

Promissory  note. — Under  section  7  of  had  the  money  in  hank,  and  tiiiat  the  owner 

the  Penal  Code,  a  promissory  note  is  personal  was  induced  to  part  with  the  property  by  re^ 

property,  and  may  he  the  subject  of  the  offense  son  of  that  representation,  is  not  error:  Pm- 

of  obtaining  property  under  false  pretenses:  pie  v.  Donaldson,  70  Id.  116.     In  each  Acase^ 

People  V.  Seed,  70  CaL  529.  the  question  whether  or  not  the  property  was 

Bank  chec^  or  drafts.  — In  a  prosecution  delivered,  and  title  thereto  vested  in  the  de- 
fer ohtainiuff  property  under  false  pretenses,  a  fendant  before  the  giving  of  the  check,  is  far 
bank  check  drawn  by  the  defendant  in  favor  of  the  jury,  and  its  findin^^  thereon  will  not  be 
the  person  alleged  to  have  been  defrauded,  and  disturbed  when  the  evidence  is  oonflietmg: 
in  payment  of  the  property  obtained,  is  a  false  Id. 

token  within  the  meaning  of  section  1110  of       Information  and  indictment:  SeeP^opli 

the  Penal  Code,  if  the  defendant  knew  when  v.  Jordan,  66  CaL  10.     An  information  for  oh- 

he  gave  the  check  that  he  had  neither  funds  taining  money  under  false  pretenses  is  suffi- 

to  meet  it  nor  credit  at  the  bank  upon  which  cieiit  u  it  charges  the  offense  sabstantiaUy  ii 

it  was  drawn:  People  v.  DoncUdaon,  70  Cal.  the  language  of  the  Penal  Code  defining  ih 

116;  see  Peoj^le  v.    Wasaervogle,  77  Id.    173.  Peop2ev. />ona/(;boti,  70Id.  116.   AnindictmcBt 

Where  the  evidence  discloses  that  the  property  for  obtaining  under  false  pretenses  a  promissofT 

was  obtained  throush  the  instrumentality  of  note,  alleged  to  have  been  executed  by  the  per- 

such  a  false  token,  the  refusal  to  instruct  the  son  defrauded,  is  not  sustained   by  evidenee 

jury  to  acquit,  unless  they  found  that  the  de-  showinff  that  the  note  was  jointly  executed  by 

fendant  told  the  owner  of  the  property  that  he  him  and  another:  People  v.  Peed,  70  Id.  529. 

637.  Removal  of  m^ortgaged  property — Exceptions — Defining  criins. 

Sec.  537.  Every  person  who,  after  mortgaging  any  of  the  property  men- 
tioned in  section  two  thousand  nine  hundred  and  fifty-five  of  the  Civil  Code, 
except  locomotives,  engines,  rolling  stock  of  a  railroad,  steamboat  machinery 
in  actual  use,  and  vessels,  voluntarily  removes  or  permits  the  removal  of  the 
mortgaged  property  from  the  place  where  it  was  situated  at  the  time  it  was 
mortgaged,  without  the  written  consent  of  the  mortgagee,  with  intent  to  de- 
prive the  mortgagee  of  his  interest  therein,  is  guilty  of  a  misdemeanor.  [New 
section  approved  March  10^  1887;  Statutes  and  Amendments  1887^  87;  to  tab 
effect  immediately.'] 

687.  Defrauding  proprietors  of  hotelsy  inns^  etc. 

Sec.  537.  Any  person  who  obtains  any  food  or  accommodation  at  an  inn 
or  boarding-house  without  paying  therefor,  with  intent  to  defraud  the  pro- 
prietor or  manager  thereof,  or  who  obtains  credit  at  an  inn  or  boarding-luNise 
by  the  use  of  any  false  pretense,  or  who,  after  obtaining  credit  or  accommo- 
dation at  any  inn  or  boarding-house,  absconds  and  surreptitiously  renraTCtf 
his  baggage  therefrom  without  papng  for  his  food  or  accommodatioDS.  is 
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guilty  of  a  misdemeanor.     [New  section  approved  March  ly  1889;  Statutes  and 
AmendmenU  1889^  44.]  ** 

637^.   Fraudvient  registration  of  thorougMred  cattle. 

Sec.  637|.  Every  person  who  shall,  by  any  false  or  fraudulent  pretense, 
obtain  from  any  club,  association,  society,  or  company  organized  for  the  pur- 
pose of  improving  the  breed  of  ca  tie,  horses,  sheep,  swine,  or  other  domestic 
animals,  a  certificate  of  registration  of  any  animal  in  the  herd  register,  or 
any  other  register  of  any  such  club,  association,  society,  or  company,  or  a 
transfer  of  any  such  registration;  and  any  person  who  shall,  for  a  legal  con- 
sideration, give  a  false  pedigreeof  any  animal,  with  intent  to  mislead, — shall 
be  guilty  of  a  misdemeanor. 

Fahe  advertising  character  of  animal. 

Sec.  2.  Every  person  willfully  adyertirang  any  of  such  animals  for  pur- 
poses of  copulation,  or  profit,  as  having  a  pedigree  other  than  the  true  pedi- 
gree of  such  animal,  shall  forfeit  all  right  by  law  to  collect,  pay  for  the  services 
of  said  animal.  [New  section  approved  February  26y  1889;  Statutes  and 
Amendments  1889^  86;  to  take  effect  and  he  in  force  from  and  after  its  jta^sage.] 

NoTBS  or  DicisiONa  Affuoable  to  Sections  !S60-d94. 

560.    See  Padfic  Trust  Co,  ▼.  IkrHy,  72  434.    An  information  aUesing  that  the  de- 

Oid.  56,  58.  fendant,  "at  the  county  of  San  Bernardino, 

state  of  California,  on  or  abont  the  sixth  day 

587.  Obstructijig  railroad.  —  Proof  of  June,  1885,  and  prior  to  the  filing  of  the 
that  defendant  had  prepared  a  dynamite  bomb  information,  did  wrongfully,  willfnlly,  inten- 
to  place  on  a  railroad  track,  and  was  on  his  tionally,  and  feloniously  mjure  the  county 
way  with  the  bomb  to  a  previously  appointed  jail  of  San  Bernardino  County  by  digging  a 
rendezvous  with  his  confederate,  whence  the  hole  in  the  floor  thereof,  and  prying  up,  pull- 
two  intended  to  proceed  to  the  track,  and  ing  down,  and  breaking  a  certain  door  belons- 
nlace  the  bomb  thereon,  but  was  prevented  ing  to  and  being  a  portion  of  said  jail,  whicn 
by  the  presence  of  officers,  clearly  establishes  said  jail  ii 


is  a  public  jaU  for  the  connnement  of 
lb  upon  the  track:    prisoner! 
People  Y.'StUes'  75  CaL  670. 


Ml  attempt  to  place_the  bomb  upon  the  track:    prisoners,"  etc.,  is  sufficient,  as  the  venue  and 

«i^i»  of  the  property  injured  were  sufficiently 


alleged,  ana  only  one  offense  was  charged:  Id. 

504.    Iigurin^  public  jaiL — The  offense    On  the  trial  of  such  an  offense,  evidence  is  ad- 

of  injuring  a  jmblio  jail  may  be  commit£ed,    missible  that  the  injury  was  discovered  subee- 

although  the  mjury  was  incidentally  done  in    quent  to  the  date  alleged  in  the  infonnation 

an  attempt  to  escape:  Pet^r.Sheldonf^  CaL    lor  its  commission:  Id. 

636.    Quail,  partridge,  or  grouse,  fenuxle  deer,  antelope. 

Sec.  626.  Every  person  who,  in  tbe  state  of  California,  between  the  first 
day  of  March  and  the  tenth  day  of  September,  in  each  year,  hunts,  pursues, 
takes,  kills,  or  destroys  quail,  partridges,  or  grouse,  or  rail,  is  guilty  of  a  mis- 
demeanor. Every  person  who,  in  any  the  counties  of  this  state,  at  any  tiQie, 
takes,  gathers,  or  destroys  the  eggs  of  any  quail,  partridge,  or  grouse,  is 
guilty  of  a  misdemeanor.  Every  person  who,  in  this  state,  between  the  first 
day  of  January  and  the  first  day  of  June  in  each  year,  hunts,  pursues,  takes, 
kills,  or  destroys  doves,  is  guilty  of  a  misdemeanor.  Every  person  who,  be- 
tween the  fifteenth  day  of  December  in  each  year  and  the  first  day  of  July 
in  the  following  year,  hunts,  pursues,  takes,  kills,  or  destroys  any  male  ante- 
lope, deer,  or  buck,  is  guilty  of  a  misdemeanor.  Every  person  in  the  state  of 
California  who  has  in  his  possession  any  hides  or  any  skins  of  deer,  elk,  ante- 
lope, or  mountain-sheep,  killed  between  the  fifteenth  day  of  December  and 
the  first  day  of  July,  is  guilty  of  a  misdemeanor.  Every  person  who  shall, 
at  any  time,  in  the  state  of  CaUfornia,  hunt,  pursue,  take,  kill,  or  destroy  any 
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female  antelope,  elk,  mountain-sheep,  female  deer,  or  doe,  sball  be  guilty  of 
a  misdemeanor.  Every  person  who  shall,  at  any  time,  hunt,  pursue,  take, 
kill,  or  destroy  any  spotted  fawn,  is  guilty  of  a  misdemeanor.  Every  person 
-who  shall  take,  kill,  or  destroy  any  of  the  animals  mentioned  in  this  section, 
at  any  time,  unless  the  carcass  of  such  animal  is  used  or  presented  by  the 
person  taking  or  slaying  it,  or  is  sold  for  food,  is  guilty  of  a  misdemeanor. 
Every  person  who  shall  buy,  sell,  offer  or  expose  for  sale,  transport  or  have  in 
his  possession,  any  deer,  or  deer-skin  or  hide,  from  which  evidence  of  sex  has 
been  removed,  or  any  of  the  aforesaid  game,  at  a  time  when  it  is  unlawful 
to  kill  the  same  as  provided  by  this  and  subsequent  sections,  is  guilty  of  a 
misdemeanor.  [AmendiMut  approved  March  2^^  1887;  Statutes  and  Amend- 
ments  1887, 236;  to  take  effect  immediately. 1 

631.   Net  or  povmd  quaUy  partridge,  etc. 

Sec.  631.  Every  person  who  shall,  at  any  time,  net  or  pound  any  quail, 
partridge,  or  grouse,  and  every  person  who  shall  sell,  buy,  transport,  or  give 
away,  or  offer  or  expose  for  sale,  or  have  in  his  possession,  any  quail,  par- 
tridge, or  grouse  that  have  been  snared,  captured,  or  taken  in  or  by  means  of 
any  net  or  pound,  is  guilty  of  a  misdemeanor.  Proof  of  possession  of  any 
quail,  partridge,  or  grouse,  which  shall  not  show  evidence  of  having  been 
taken  by  means  other  than  a  net  or  pound,  shall  be  prima  facie  evidence  in 
any  prosecution  for  a  violation  of  the  provisions  of  this  section  that  the  per- 
son in  whose  possession  such  quail,  partridge,  or  grouse  is  found,  took,  killed, 
or  destroyed  the  same  by  means  of  a  net  or  pound.  [Amendment  approved 
March  24,  1887;  Statutes  and  Amendments  1887,  286;  to  take  effect  imms- 
diately,} 

Notes  or  Dboisions  Apflioablb  to  SsonoF  634 

684.    Act  amendixig  this  Bection  of  poeedo£ — This  section,  as  amended  on  March 

code,   constitationality  ol  —  The  act  of  1^  1885,  and  section  636,  as  amended  on  March 

March  12,  1885,  entitled  "An  act  to  amend  30,  1878,  being  in  direct  conflict  as  to  the  dis- 

aa  act  entitled  '  Au  act  to  establish  a  Penal  position  that  should  be  made  of  fines  collected 

Code/ -approved  Fcbmary  14,  1872,  by  amend*  for  violations  of  the  game  laws,  the  former 

ing  section  634,  relating  to  fish  ana  game,"  section  determines  the  disposition  to  be  made 

somciently  expressed  the  subject  of  uie  act  of  fines  collected  for  violations  occurring  after 

in  its  title,  witnin  the  meaning  of  the  require-  its  amendment,  and  before  the  taking  effect  of 

ment  of  the  constitution:  People  v.  DoncUdwn,  the  amendment  of  March  24,  1887,  to  section 

73  GaL  257.  636:  PeapU  v.  DMma,  73  CaL  257. 

Fines  for  violating  game  laws,  how  dis- 

686.  Destruction  of  fish. 

Sec.  635.  Every  person  who  places  or  allows  to  pass  into  any  of  the  wa- 
ters of  this  state  any  lime,  gas,  tar,  cocculus,  indicus,  saw-dust,  or  any  sub- 
stance deleterious  to  fish,  is  guilty  of  a  misdemeanor.  And  every  person  who 
uses  any  poisonous  or  explosive  substances  for  the  purpose  of  taking  or  de- 
stroying fish  is  guilty  of  a  misdemeanor.  Any  person  who  shall  catch,  take, 
or  carry  away  any  trout  or  other  fish  from  any  stream,  pond,  or  reservoir, 
belonging  to  any  person  or  corporation,  without  the  consent  of  the  owner 
thereof,  which  stream,  pond,  or  reservoir  has  been  stocked  with  fish  by  hatch- 
ing therein  eggs  or  spawn,  or  by  placing  the  same  therein,  is  guilty  of  a  mis- 
demeanor. [Amendment  approved  March  4, 1889;  Statutes  and  Amendments 
1889,  61;  to  take  effect  on  and  after  the  first  day  of  September,  eighteen  hundred 
and  eighty^nine.l 
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636.    Fish, 

Sec.  636.  Every  person  who  shall  set,  use,  or  continue,  or  who  shall  assist 
in  setting,  using,  or  continuing,  any  pound,  weir,  set  net,  trap,  or  any  other 
fixed  or  permanent  contrivance  for  catching  fish  in  the  waters  of  this  state, 
is  guilty  of  a  misdemeanor.  Every  person  who  shall  cast,  extend,  or  set 
any  seine,  or  net  of  any  kind,  for  the  catching  of,  in  any  river,  stream,  or 
slough  of  this  state,  which  shall  extend  more  than  one  third  across  the 
width  of  said  river,  stream,  or  slough,  at  the  time  and  place  of  such  fishing, 
is  guilty  of  a  misdemeanor.  Every  person  who  shall  cast,  extend,  set,  use, 
or  continue,  or  who  shall  assist  in  casting,  extending,  using,  or  continuing, 
"  Chinese  sturgeon  lines,"  or  "  Chinese  shrimp  or  bag  nets,"  or  lines  or  nets 
of  similar  character,  for  the  catching  of  fish  in  the  waters  of  this  state,  is 
guilty  of  a  misdemeanor.  Every  person  who,  by  seine  or  any  other  means, 
shall  catch  the  young  fish  of  any  species,  and  who  shall  not  return  the  same 
to  the  water  immediately  and  alive,  or  who  shall  sell,  or  offer  for  sale,  any 
such  fish,  fresh  or  dried,  is  guilty  of  a  misdemeanor.  Every  person  convicted 
of  a  violation  of  any  of  the  provisions  of  this  chapter  shall  be  punished  by 
fine  of  not  less  than  fifty  dollars,  and  not  more  than  three  hundred  dollars, 
or  imprisonment  in  the  county  jail  of  the  county  where  the  offense  was  com- 
mitted, for  not  less  than  thirty  days  nor  more  than  six  months,  or  by  both 
such  fine  and  imprisonment.  One  third  of  all  moneys  collected  for  fines  for 
violation  of  the  provisions  of  this  chapter  to  be  paid  to  informer,  one  third  to 
the  district  attorney  of  the  county  in  which  the  action  is  prosecuted,  and  one 
third  to  the  fish  commissioners  of  the  state  of  California.  Nothing  in  this 
chapter  shall  be  construed  to  prohibit  the  United  States  fish  commissioners, 
or  the  fish  commissioners  of  the  state  of  California,  from  taking  such  fish  as 
they  shall  deem  necessary  for  the  purpose  of  artificial  hatchery,  nor  at  any 
time.  It  shall  not  be  lawful  for  any  person  to  buy  or  sell,  or  offer  or  expose 
for  sale,  within  this  state,  any  kind  of  trout  (except  brook  trout)  less  than 
eig^ht  inches  in  length.  Any  person  violating  any  of  the  provisions  of  this 
sectipn  is  guilty  of  a  misdemeanor.  The  board  of  supervisors  of  the  several 
counties  of  this  state  are  authorized  by  ordinance,  duly  passed  and  published, 
to  change  the  beginning  or  ending  of  the  close  season  named  in  section  six 
hundred  and  twenty-six  of  this  code,  so  as  to  make  the  same  conform  to  the 
needs  of  their  respective  counties,  whenever,  in  their  judgment,  they  deem 
the  same  advisable.  [Amendment  approved  March  f^4,  1887;  Statutes  and 
Amendments  1887,  2S6;  to  take  effect  and  he  in  force  from  and  after  its  paMage.'\ 

KoTBs  or  Decisions  Applioablb  to  SsanoNs  636-906. 

See  ofife,  Bee.  634,  and  note.  on    track:    See   PeopU  v.  StUeit    75  CM. 

570. 

047.    Vagrancy.— Under  this   section, 

an  information  for  vagrancy  which   alleges  666.    Punisliment.  —  A  defendant^  f oand 

that  the  defendant^  be^een  certain  specified  gnilty  of  an  assaalt  with  intent  to  commit 

dates,    ''vnllfoUy  and   imlawfally  was,   has  robbery  and  a  prior  conviction  of  grand  lar- 

been,  and  dorinff  said  time  continaed  to  be,  ceny,  may  be  punished  by  imprisonment  in 

and  still  is,  an  i<fle  and  dissolate  person,  who  the  state  prison  for  any  term  of  years  not  less 

wanders  and  roams,  and  has  during  said  time  than  ten:  People  v.  Brooks,  65  Cal.  295. 
wandered  and  roamed,  about  the  streets  of  the 

city  and  eonnty  of  San  Francisco,  at  late  and  667.    Prior  conviction.  — In  a  prosecu- 

nnnsnal  hours  of  the  night,"  is  sufficient:  Ex  tion  for  petit  larceny  under  an  information 

paarU  McOarthyt  72  CaL  SSi.  which  also  charges  the  defendant  with  prior 

convictions  for  like  offenses,  when  the  defend- 

664.     Attempt  to   place    obstruction  ant  on  his  arraignment  pleads  not  guilty  of 
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the  offense  charaed  in  the  information,  and  trial  in  a  court  of  competent  juriadictioo, « 

Yolantaril^  confesses    the    prior  convictions,  indictment  or  information  sufficient  in  idrm 

and  the  jury  returns  a  verdict  finding  him  and  snbstance  to  sustain  a  convictioa,  aad  i 

ffuiity  of  petit  larceny,  the  court  has  juris-  jury  has  been  charged  with  his  deiiveraoee: 

diction  to  impose  a  sentence  as  upon  a  con-  Ez  parte  Fenton,  77  Id.  183.     And  an  emnt- 

viction  of  petit  larceny,  second  offense,   as  ons  conviction^  under  an  informatioa  vkiA 

provided  by  this  section:  JSx  parte  Young  Ah  failed  to  charge  the  defendant  with  Hm  cqbi- 

Chw,  73  Gu.  439.  mission  of  any  crime,  will  not  support  a  pla 

of   former    conviction   or  onoe   in  jeopudj: 

669.    Oonvictioii    fbr    two    distinct  People  v.  Clark,  67  Id.  99.      See  Peopk  t. 

trimam:  8oe  E»  parte  Kuiy,  76CaL  514.  Lareon,  68  Id.  18.    And  where  a  judgnnt 

in  a  criminal  case  is  reversed  ckn  this  graiad 

671.    See  People  v.  Brooke,  65  Csl.  299.  that  the  verdict  failed  to  find    the  degm 

of    the    crime  of   which  the   defendant  wh 

68 1.     "  OoiiTiction. " —  The  term ' '  oonvio-  guilty,  the  defendant  is  not  entitled  to  he  da- 

iion  "  simplifies  a  finding  that  the  accused  is  charged  under  section  13  of  article  1  of  ik 

guilty,  either  by  the  verdict  of  a  jury,  or  by  constitution,  declaring  that  *'  no  person  ibll 

some  other  mode  mentioned  in  section  689  of  be  twice  put  in  jeoparay  for  the  same  offeua" 

this  code:  Ez  parte  Brown,  68  Cal.  176.  Upon  such  a  reversal,  the  case  should  be  re- 
manded for  a  new  trial:  People  ▼.  TVaeatfTl 

686.  Excluding  penon*  flrom  court-  Id.  580;  77  Id.  176;  People  v.  Cart^,  77  U 
room. — The  provision  of  the  constitution,  213.  A  defendant  indicted  for  murder,  isd 
article  1,  section  13,  which  guarantees  to  found  guilty  of  murder  of  the  second  degnt^ 
every  person  accused  of  a  crime  the  right  to  a  whoi  on  his  own  motion,  secures  a  new  tnl, 
public  trial,  is  not  violated  by  an  order  of  may  on  a  retrisi  be  convicted  of  murder  of  tht 
court  excluding  all  persons  from  the  court-  first  degree:  People  v.  Kee/er,  65  Id.  232.  (k 
room  except  the  iud^e,  jurors,  witnesses,  and  rendering  a  verdict  of  guilty  of  a  crime  not  is- 
persons  connectea  with  the  case,  durinff  the  eluded  in  the  one  chaiged  in  the  indictment, 
trial  of  a  criminal  charge.  The  word  "  public  "  the  jury  should  not  be  cuscharged,  but  be  seat 
in  that^  clause  of  the  constitution  is  used  in  back  for  further  deliberation,  but  if  dischsrpd 
opposition  to  secret:  People  v.  Svxiford,  65  with  defendant's  consent,  he  is  not  therSif 
Cal.  223.  In  the  absence  of  any  showing  as  to  put  in  jeopardy:  People  v.  Curtis,  76  Id.  57. 
what  took  place  when  the  court  made  an  order.  Appeal.  —  An  appeal  will  not  lie  from  i 
the  appNcllate  court  will  presume,  in  support  of  judgment  on  a  plea  of  former  conviction.  Siidi 
the  action  of  the  court  below,  that  the  defend-  judapnent  is  not  a  final  judgment:  Peopk  r. 
ant  assented  to  the  order:  Id.  During  the  ^a;or«,  65  Cal.  100;  nor  does  an  appeal  from ai 
proffress  of  a  criminal  trial,  the  defendant  hav-  order  refusing  a  new  trial  on  a  plea  of  fonner 
ing  become  greatly  excited,  so  as  to  disturb  the  conviction;  and  it  is  within  the  power  of  tbc 
progress  of  the  trial,  the  court  made  an  order  court  to  proceed  with  the  trial  of  a  case,  where 
that  the  lobby  outside  of  the  court-room  such  attempted  appeal  has  been  taken  and  is 
should  be  cleared  of  spectators,  and  that  no  still  pending  in  the  appellate  court:  Id.  As 
persons,  except  officers  of  the  court,  reporters  order  denyins  a  motion  in  arrest  of  judgment 
of  the  public  press,  friends  of  the  defendant,  on  a  plea  of  former  conviction  is  not  appol- 
and  persons  necessary  for  her  to  have  on  the  able:  Id. 
trial,  should  be  allowed  to  remain.    The  order 

did  not  require  the  doors  of  the  court-room  to       688.     Extorted     statements.  —  Stsis- 

be  dosed,  and  was  made  on  behalf  of  the  de-  ments  not  in  themselves  involving  criminal  in- 

fendant,  as  well  as  to  preserve  order,  because  tent,  extorted  from  a  person  charged  with  i 

the  attendance  of  a  crowd  of  spectators  in  the  crime  by  means  of  threats  or  promises,  are  sot 

court-room  tended  to  excite  her.    Under  these  to  be  rejected  merely  because  they  may,  wbes 

circumstances  it  was  held  that  the  order  was  connected  with  other  facts,  tend  to  establiik 

not  in  violation  of  the  defendant's  risht  to  a  his  guilt:  People  v.  Le  Roy,  65  CaL  613. 
public  trial:  People  v.  Kerrigan,  73  Cal.  222. 

Depositions:  See  People  v.  Cunningham,  66  77d.  Bammary  removal  of  pah& 
Cal.  676.  This  section,  and  section  869  of  this  officers — Accas4tioii.  — The  snmmazy  op- 
code, allowing  depositions  taken  on  the  pre-  ceeding  provided  by  this  section  affaiastpnuie 
liminary  examination  of  a  person  charged  with  officers  who  have  charged  and  collected  illegii 
a  public  ofiense  to  be  reaa  in  evidence  at  the  fees,  or  refused  or  neglected  to  perform  tbtf 
tnal  of  such  person,  are  constitutional:  People  official  duties,  has  for  its  object  tbe  removal  of 
v.  OUer,  66  la.  101.  such  officers  from  office,  and  cannot  be  mais- 

tained  against  them  after  they  have  ceased  to 

687.  Once  in  jeopardv.  —  If  a  party  is  hold  office:  SmUhv,  Ling,  68  CaL  324.  The 
onoe  placed  upon  trial  before  a  competent  accusation  in  such  a  proceeding  most  shov  1 
court  and  jurv  upon  a  valid  indictment,  the  with  certainty  whether  the  derondant  ia  a^ 
jeoj^ardy  attaches,  to  which  he  cannot  be  s^ain  cased  of  charging  and  collecting  illegal  fee 
subjected,  unless  the  jury  be  dischai^ed  from  for  his  services,  or  of  refusal  or  neglect  to  per- 
rendering  a  verdict  by  a  legal  necessity,  or  by  form  his  official  duties.  If  the  accusation  > 
his  consent;  or  in  case  a  verdict  is  rendered,  if  for  the  former  offense,  it  must  allege  that  tbc 
it  be  set  aside  at  his  instance:  People  v.  Horn,  fees  were  illegal  and  were  collected:  Id.  Ihe 
70  Cal.  17.  But  the  fact  that  one  has  been  accusation  must  also  allege  that  the  defendui 
once  arrested,  examined  before  a  magistrate,  acted  or  omitted  to  act  Knowingly,  willfaQj* 
and  discharged,  is  not  a  bar  te  a  second  arrest  or  corruptly:  Id. 

and  examination  on  the  same  charee,   as  a        Act   of  March   80,  1874.  —  The  act  or 

person  has  not  been  in  jeopardy  till  put  on  March  30,  1874,  providing  for  the  removal  aad 
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punishment  of  the  members  of  certain  public  indoraement  on  the  depositions  taken  at  the 

boards  for  malfeasance  in  office  by  a  prosecn-  preliminary  examination,  but  mnst  chaise  the 

tion  in  the  district  court,  being  mconsistent  offense  which  is  disclosed  by  the  depositions 

with  the  provisions  of  the  constitution  of  1879  themselves:  People  v,  Vierra,  67  CaL  231.    He 

establishing  other  courts,  and  not  having  been  may  proceed  by  information  for  any  offense  ap- 

altered  to  conform  to  the  constitution  before  pearing  by  the  depositions  taken  on  the  prelimi- 

the  1st  of  July,  1880,*  ceased  to  exist  as  a  law  nary  examination  to  have  been  committed;  he 

upon  that  date,  under  section  1  of  article  22  of  is  not  confined  to  tilins  an  information  for  the 

the  constitution:  Eraser  v.  Alexcnder,  75  CslL  offense  designated  by  the  magistrate:  People  v. 

147.     The  act  of  March  30,  1874,  in  so  far  as  Lee  Ah  Chuck,  66  Id.  662.    If  the  depositions 

it  provides  for  tho  removal  and  punishment  of  are  not  returned,  he  must  proceed  by  infor- 

a  member  of  a  board  of  supervisors  for  mal-  mation  for  the  offense  designated  by  the  magis- 

feai*ance  in  office,  is  inconsistent  with  section  trate:  Id. 

65  of  tho  county  |^ovemment  act  of  March  14,  DefiBndant  charged  by  fictitiouB  name. 

1883,  which  provides  a  different  mode  of  pun-  — On  the  preliminary  examination,  a  defend- 

ishment  with  different  penalties  for  the  same  ant  charged  in  the  complaint  under  a  fictitious 

unlawful  acts,  and  was  therefore  repealed  by  name  may  be  held  to  answer  and  informed 

the  latter  act:  Id.  against  under  his  true  name:  People  v,  WJieeler, 

73  CaL  252. 
784.  Sal)fle<}iient  arrest  far  same  of- 
fanae  —  Jurisdiction. — A  defendant  was  811.  Warrant  of  arrest. — Under  sec- 
arrested  on  a  warrant  issued  by  a  justice  of  tions  811,  812,  and  813  of  the  Penal  Code,  a 
the  peace  of  a  certain  township,  on  a  complaint  magistrate  has  no  jurisdiction  to  issue  a  war- 
filed  before  him.  Thereafter,  and  while  this  rant  of  arrest  without  some  evidence  tending 
proceeding  was  pending,  he  was  again  arrested  to  show  the  guilt  of  the  party'named  in  the 
on  a  warrant  issued  by  a  justice  of  the  peace  warrant.  But  a  mere  affidavit  in  the  form 
of  another  township,  and  was  by  him  commit-  of  an  information,  which  only  contains  an  cx- 
ted.  On  this  commitment,  the  information  was  pression  of  the  opinion  of  the  affiant  that  a 
filed  under  which  he  was  convicted.  It  was  certain  person  is  guilty  of  a  crime,  and  which 
held  that  Uie  proceeding  before  the  first  maffis-  contains  no  evidence,  and  is  followed  by  no 
trate  did  not  affect  the  validity  of  the  infor-  deposition  stating  any  fact  tending  to  show 
mation,  nor  deprive  the  superior  court  of  guilt,  is  insufficient  to  support  a  warrant  for 
jurisdiction:  People  v.  Jolmson,  71  CaL  384.  his  arrest:  JSxparte  Dimrnig,  74  Cal.  164. 

786.    Property  brought  into  another  8dl.   Ck>nmiitment  by  one  and  eacami- 

connty. — Under  this  section,  where  a  bur-  nation  by  another  justice. — Where  one 

glary  is  committed  in  one  county,  and  the  charged  with  murder  has  been  arrested  and 

property  taken  is  brought  into  another  county,  taken  before  the  magistrate  who  issued  the 

the  superior  court  of  the  latter  county  has  warrant,  and  by  him  committed  for  examina- 

jurisdiction  of  the  offense.    In  such  a  case,  the  tion,  he  may  be  examined  and  held  to  answer 

indictment  or  information  should  charge  the  by  another  magistrate  of  the  same  county, 

facts  as  they  exist:  People  v.  8coU,  74  CaL  94.  without  a  second  warrant  of  arrest,  although 

it  does  not  appear  why  the  prisoner  was  not 

806.    Swearing  to  complaint. — A  com-  examined  before  the  magistrate  issuing  the 

plaint  charging  a  person  with  the  commission  warrant:  Ex  parte  Moon,  65  Cal.  216. 
of  a  crime,  filed  in  tho  police-court  of  the  city 

and  county  of  San  Francisco,  may  be  sworn  to  858.    Writ  of  mandamus  lies  to  com- 

before  a  justice  of  the  peace:  People  v.  Le  Roy,  pel  a  justice  of  the  peace  to  proceed  with  the 

65  Cal.  615.  preliminary  examination  of  a  person  regularly 

charged  with  having  committed  a  public  of- 

809.    I>ate  of  filing.  — Where  the  order  fense,  arrested,  and  brought  before  him:  People 

committing  the  defendant  to  answer  is  filed  on  v.  Barnes,  66  CaL  594. 
the  same  day  with  the  filing  of  the  information, 

it  will  be  presumed  in  favor  of  the  regularity  861.  Continuance.  —Where  the  recorded 
of  the  proceedings,  there  being  no  showing  to  affidavit  of  the  committing  magistrate  failed  to 
the  contrary  that  the  information  was  filed  sub-  set  out  that  all  the  continuances  were  with'  the 
aeqnent  to  the  commitment:  People  v.  JlfcCunfy,  consent  of  defendant,  but  the  affidavit  of  the 
68  Cal.  576.  It  is  not  essential  to  the  jurisdic-  attorney  prosecuting  so  alleged,  and  was  op- 
tion of  the  court  that  the  short-hand  reporter's  posed  by  only  the  counter-affidavit  of  the  die- 
notes  of  the  evidence,  taken  at  the  prebminary  fendant,  the  record  does  not  show  such  a  want 
examination  before  the  committing  magistrate,  of  consent  as  to  violate  this  section:  People  v. 
be  transcribed  and  filed  prior  to  the  proceeding  Orundell,  75  Csd.  301. 
by  information:  People  v.  JRiley,  65  id.  107. 

Irregularity  in  examination  or  com-  864.    Admission  of  reporter's  trans- 

mitment.  —  A  defendant  cannot  be  prosecuted  cript  of  testimony  of  deposing  witness: 

by  information,  until  after  an  examination  and  See  People  v.  Orundell,  75  Csd.  301. 
commitment  b^  a  magistrate;  but  it  does  not 

follow  that  an  information  will  be  set  aside  for  869.   Constitutionality  of  this  section, 

mere  irregularities  in  the  examination  or  com-  — This  section,  and  section  6S6  of  the  Penal 

mitment:  People  v.  McCurdy,  68  Cal.  576.  Code,  allowing  depositions  taken  on  the  pre- 

Doalgnation   of  offense. — The   district  liminary  examination  of  a  person  charged  with 

attorney,  in  drawing  up  an  information  under  a  public  offense  to  be  read  in  evidence  at  the 

this  section,  is  not  required  to  charge  the  offense  trial  of  such  person,  are  constitutional:  People 

designated  by  the  committing  magistrate  in  his  v.  OUer,  66  CaL  101. 
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TraxuBCript    of    reporter's    notes. — A  assault  with  intent  to  commit  robbery.  It  was 

transcript  of  the  short-hand  reporter*8  notes  held  that  the  order  should  be  constmed  as  a 

in  a  criminal  case  certified  and  provided  in  finding  that  the  offense  charged  in  the  com- 

this  section  is  placed  upon  the  same  footing  as  plaint  had  been  committed:    People  ▼.   Lie 

a  deposition,  and  is  aamissible  in  like  cases:  Ah  Chuch,  66  Id.  662.    The  following  commit- 

People  V.   Cfrundell,   75  Cal.  301.    The  sten-  ment  is  sufficieut:  "  It  appears  to  me  that  the 

ographerneed  not  be  sworn:  See  Peop2ev.i?t2^,  offense  of  manslaughter  has  been  committed, 

75  Id.  98.    As  to  when  his  certificate  is  suffi-  and  tiiat  there  is  sufficient  cause  to  believe 

cient,  see  Id.     The  provision  that  a  reporter  the  within-named  Edward  Moan  guilty  thereof; 

shall,  within  ten  days  after  the  close  of  a  depo-  I  order  that  he  be   held  to  answer  to  tiie 

sition,  file  a  certified  copy  of  his  notes  trans-  same,  and  that  he  be  admitted  to  bail  in  the 

cribed  in  long-hand,  is  merely  directory,  and  sum  of  two  thousand  five  hundred  dollars ": 

the  deposition  is  admissible  if'  the  filing  is  Bx  parte  Moan,  65  Id.  216. 
within  a  reasonable  time:  People  v.  OrurSell, 
75  Id.  301.  877.    Warrant  of  commitment — Fre- 

Objection   to   question:    See   People  v.  sumption.  —  In  a  prosecution  for  murder, 

JRilei/j  75  Cal.  98.  where  the  order  of  commitment  indorsed  upon 

Business  or  profession  of  deponent.  —  the  depositions  taken  before  the  examining 
A  deposition,  which  states  that  the  deposing  magistrate  provides  that  the  defendant  be  corn- 
witness  is  a  boy  sixteen  years  of  age  living  mitted  to  tne  custody  of  the  sheriff  without 
with  his  brother  on  a  place  in  the  mountains,  bail,  it  will  be  presumed,  in  the  absence  of  a 
contains  a  sufficient  designation  of  the  depo-  showing  to  the  contrary,  that  a  warrant  of 
nent's  business  or  profession  under  this  section:  commitment,  as  required  by  this  section,  was 
People  V.  QrundeU,  75  Cal.  301.  made  out  and  delivered  to  the  proper  officer, 

and  that  it  contained  every  essentiski  requisite: 

872.   Oommitment.  —  On  the  preliminary  People  v.  McCurdy,  68  CaL  576. 
examination  of  a  person  charged  with  having 

committed  a  public  effense,  the  committing       888.     Failure  to  return  depositions. 

magistrate  may  hold  the  defendant  to  answer  — If  the  depositions  are  not  returned,  the  dis- 

for  any  offense  which  the  evidence  shows  him  trict  attorney  may  proceed  by  information  for 

to  have  committed;  and  his  power  in  this  re-  the  offense  designated  by  the  magistrate:  Peo- 

spect  is  not  limited  to  such  offenses  as  are  p/U  v.  Lee  Ah  Chuck,  66  CaL  662. 
embraced  within  the    crime  charged  in  the 

complaint:  People  v.  Wheeler,  73  Cal.  252.  The       895.     Collateral   attack   on  validity 

omission  of  the  district  attorney  and  magis-  of  g^and  Jury.  —  The  validity  of  a  grand 

trate,  on  the  preliminary  examination,  to  ask  jury  cannot  be  drawn  in  question  in  a  proceed- 

a  witoess  for  the  prosecution  his  profession  or  ing  of  contempt  to  punish  a  person  for  refusing 

business,  is  not  prejudicial  to  the  defendant:  to  testify  before  it:  Matter  qf  Gannon,  69  CaL 

People  V.  Rodrigo,  69  Id.  601.    A  commitment  541. 
indorsed  lijpon  the  depositions,  and  signed  by 

the  justice  m  the  following  form,  viz. :  *'  It  ap-       906.     Term  of  service. — A  grand  jury 

pearing  to  me  that  the  offense  in  the  written  legally  constituted  may  continue  to  act  untU 

depositions  mentioned  has  been  committed,  and  dissolved  by  operation  of  law  or  an  order  of 

tiiat  there  is  sufficient  cause  to  believe  the  court:  In  re  Cfannon,  69  Cal.  541.    The  grand 

within-named  [giving  name]  guilty  thereof,  I  jury  organized  on  the  14th  of  July,  1885,  in 

order  that  he  be  held  to  answer  to  the  same,"  the  city  and  county  of  San  Francisco,  was  not 

etc.,  —  is  in  the  language  of  this  section,  and  dissolved  by  operation  of  law  during  or  at  the 

sufficient:  People  v.  McCurdy,  68  Id.  576;  see  expiration  of  tnat  year,  and  was  a  valid  body 

People  V.  Lee  Ah  Chuck,  66  Id.  662.    In  the  or-  on  the  26th  of  March,  1886,  notwithstandinff 

der  of  commitment,  the  police  judge  found  that  the  names  of  grand  jurors  were  selected  ana 

"the  offense,  as  charged  in  the   complaint,  returned  in  January,  1886,  for  that  year,  for 

felony,  to  wi^  atteinpt  to  commit  robbery,  has  which  a  new  grand   jury  might  have  been 

been  committed."    The  complaint  charged  an  drawn:  Id. 

908.   Order  for  special  grand  jury. 

Sec.  908.  The  order  must  require  the  sheriff  to  summon  at  least  nineteen 
(19)  persons,  qualified  to  serve  as  grand  jurors,  to  appear  at  a  time  specified^ 
and  a  copy  thereof,  under  the  seal  of  the  court,  must,  by  the  clerk,  be  de- 
livered to  the  sheriff.  [Amendment  approved  March  16^  1S89;  Statutes  and 
Amendments  1889,  2H;  to  take  effect  immediately,'] 

Notes  or  Decisions  Applioablb  to  SEcnoira  919-1025. 

919.  Jtunsdietion  —  Oontempt.  —  A  ant  on  his  own  testimony,  the  &ct  that  they 
grand  jury  is  part  of  the  court  by  which  it  is  called  another  witness  before  ordering  the  in- 
convened,  and  the  court  has  jurisdiction  to  ad-  dictment  would  indicate  no  bias  or  prejudice 
judge  a  witness  who  defies  the  authority  of  the  on  the  part  of  the  grand  jury:  People  v.  Northey^ 
grand  jury,  by  refusing  to  testify  before  it,  77  Cal.  618. 
ffuUty  of  contempt,  and  to  punish  him  there- 
for: Matter  qf  Oannon,  69  Cal.  541.  920.    Bight  of  defendant  to  be  heard 

Oorroborating    testimony.  —  Although  before  grand  Jury.  —  The  defendant  is  not 

the  grand  jury  could  have  indicted  the  defend-  entitled  to  notice  that  the  grand  jury  is  in- 
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▼estiffating  a  charge  against  him,  nor  is  he  en-  McOiker,  67  Id.  65.  Where  the  information 
titledto  be  heard  or  have  witnessess  worn  and  correctly  describes  the  person  injured,  an  in- 
examined  by  that  body,  unless  the  jury  calls  struction  given  in  the  language  of  this  section, 
for  the  same:  People  v.  Ooldenaon,  76  Csd.  328.  as  to  the  effect  of  a  misnomer  in  tiie  informa- 
tion of  the  person  injured,  is  immaterial:  Peo* 
9d6.  Evidonoe  of  testimony  before  pie  v.  TreadvxU,  69  Id.  226. 
grand  Jury:  See  People  v.  Narthejf,  77  CaL 

618.  959.    Indictments  for  particular  of- 

See  the  particular  offenses. 


94d.     Effect  of  dismissal  of  bill  by 
grand  Jnry^ — The  examination  and  dismissal  971.    See  People  v.  jRoselZe,  December  81, 
of  a  bill  by  the  grand  jury  does  not  take  away  1888. 
the  right  of  the  district  attorney  to  file  an  in- 
formation for  the  same  offense  within  the  stat-  987.    Assigmnent    of    COonseL  — The 
ntory  time:  Ex  parte  Moan,  65  CaL  216.  arraignment  is  not  void  because  of  an  omission 

on  the  part  of  the  court  to  inform  the  defend- 

948.    Indorsement  of  names  of  wit-  ant  before  his  plea  of  non-guilty  of  his  right 

HjOSIOS.  —  Where  the  notes  of  a  short-hand  re-  to  have  counsel  assisned  Mm,  if  such  duty  was 

porter  of  defendant's  testimony  on  another  trial  performed  duruog  the  arraignment:  People  v. 

were  read  to  the  grand  jury  when  considering  vtUlarlnOt  66  CaL  22B. 
the  case  against  the  defendant,  the  name  <3 

the  defend^t  is  not  required  to  be  indorsea  995.   Olfaction  to  Jurisdiotion  of  ooort. 

on  the  indictment  as  one  of  the  witnesses:  -—An  information  flood  upon  its   face,  and 

People  ▼.  Northey,  77  Gal.  618.    On  a  motion  regularly  filed  by  the  district  attorney  after 

to  set  aside  an  indictment  on  the  ground  that  an  examination  and  commitment  by  a  masis- 

tlie  names  of  all  the  witnesses  examined  before  trate,  cannot  be  set  aside  on  tiie  ground  dat 

the  grand  jury  had  not  been  inserted  or  in-  the  offense  was  not  committed  in  the  county 

dorsed  thereon,  a  grand  juror  ma^  be  ques-  alleged  in  the  information*     Such  an  objection 

tioned  as  to  what  persons  were  ezammed  before  may  be  taken  advantage  of  under  a  plea  of 

the  erand  jury  as  witnesses,  and  upon  his  re-  not  guilty,  and  is  then  a  question  for  the  jury 

fusafto  answer  may  be  committed  for  contempt:  to  determine:  People  v.  More,  68  Gal.  600. 

Bx parte  SehmkU,  71  Id  212.  Transcription  of  reporter's  notes.  —It 

is  not  essential  to  the  jurisdiction  of  the  court 

950.    As  to  the  forms  of  indictments  in  that  the  short-hand  reporter's  notes  of  the  evi- 

particular  offenses,  see  the  particular  offenses,  dence  taken  at  the  preliminary  examination 

Name  of  county.  —  The  omission  to  name  before  the  committing   magistrate   be  tran« 

the  county  in  the  title  of  an  information  is  a  scribed  and  fUed  prior  to  proceeding  by  infor- 

technical  defect,  not  affecting  the  substantial  mation:  People  v.jRiley,  66  Gal.  107. 

rights  of  the  defendant  when  the  name  of  the  Swearing  to  complaint.  — A  complaint 

county  appears  in  the  body  of  the  information:  charginfl  a  person  with  the  commission  of  a 

People  V.  Biggine,  65  GaL  664.  crime  filed  in  the  poUce  court  in  the  city  and 

county  of  San  Fnuicisco  may  be  sworn  to  be- 

958.    Name  of  defendant.  — An  infer-  fore  a  justice  of  the  peace:  PeopHe  v.  Le  Roy, 

mation  cannot  be  set  aside  because  the  defend-  65  GaL  613. 

ant  has  been  designated  by  different  names.  Charge.  —  An  information  will  not  be  set 

When  his  true  name  is  disoorered,  it  may  b#  aside  on  the  ground  that  it  was  not  based  on 

inserted  and  continued  in  the  subsequent  pro-  anjr  charge  for  which  the  defendant  had  been 

ceedings:  People  v.  Le  Roy,  65  GaL  613.  held  to  answer,  where  the  record  shows  that 

all  the  preliminary  steps  were   regular,  and 

955.  Bate  of  commission  of  olfonse.  such  as  to  warrant  the  district  attorney  in 
—  Except  where  time  is  of  the  essence  of  an  filing  the  information:  People  ▼.  Beam,  66  GaL 
offense,  a  crime  alleged  to  have  been  committed  394. 

on  a  certain  day  may  be  shown  to  have  been  Illegal  or  pr«(|udiced  grand  Jtuy.  —  An 
committed  on  a  subsequent  day,  if  the  latter  accusatory  paper  found  by  a  body  of  men 
is  prior  to  the  filing  ot  the  indictment  or  in-  styling  .themselves  a  gnmd  jury,  but  who  were 
formation:  People  v.  Sheldon,  68  Gal.  434.  The  not  a  valid  and  constitutional  grand  jury,  is 
defendants  were  prosecuted  for  the  crime  of  void  and  worthless  as  an  indictment,  and  the 
arson,  by  an  information  which  alleged  that  superior  court  has  no  power  to  try  a  prisoner 
theoffense  was  committed  on  a  day  subsequent  under  it:  Lev^  v.  Wiuon,  69  CaL  105;  but 
to  the  date  of  its  filing.  Under  this  information,  irregularities  in  the  formation  of  a  grand  jury 
they  were  arraigned,  and  pleaded  not  ffuilty.  cannot  be  considered  on  motion  to  set  aside 
On  the  trial,  the  information  was  amended  by  the  indictment,  but  only  on  a  motion  addressed 
charging  the  offense  to  have  been  committed  to  the  proceedings  of  the  gntnd  jury:  People 
prior  to  the  filing  of  the  information.  The  trial  v.  Goldeneon,  76  Id  325.  The  fact  that  two 
thereupon  proceeded  without  an  arraignment  of  the  grand  jurors  were  in  court  when  one 
or  plea  to  the  amended  information.  It  was  whom  they  hsui  indicted  for  procuring  a  de- 
held  that  the  original  information  stated  no  fendant  to  offer  a  bribe  was  on  trial,  and  heard 
offense,  and  that  the  trial  under  the  amended  defendant  plead  his  constitutions!  privilege  as 
information,  without  an  arraignment  and  plea,  a  witness,  on  the  ground  that  his  testimonv 
was  error,  as  no  issue  was  joined:  Peofie  v.  would  tend  to  criminate  him,  is  immaterial. 
Moody,  69  Id  184.  there  being  nothing  to  show  that  it  had  any- 
thing to  do  with  their  voting  for  defendant's 

956.  Misnomer   of   person   injured:  indictment:  People  v.  Northey,  77  Id  618. 
See  People  v.  Watson,  72  GaL  402;  People  v.  Name  of  defendant.  —  An   information 
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cannot  be  set  aside  beoanse  the  defendant  has  1008.      Allowlnff    demurrer.  —  Under 

been  designated  by  different  names.    When  this  section,  where  a  demnrrer  is  allowed,  it  is 

his  true  name  is  discovered,  it  may  be  inserted  not  necessary  for  the  jadge  to  render  an  opin- 

and  continued  in  the  sabseanent  proceedings:  ion  that  the  objection  to  the  informatum  can 

People  V.  Le  Roy,  65  Cal.  61^  be  overcome  bv  fflin^  another,  bat  he  may  di- 

mere  irre^ularitiee  or  inftirmalitiee  be-  rect  a  new  information  to  be  filed:  iVopfe  ▼. 

fore  the  committing  ma^trate,  which  do  not  0*Learyt  TJ  Cal.  30. 
deprive  the  defendant  of  anj  substantial  rights 

will  not  warrant  the  qnashms  of  an  infarma-  1012.  See  Peojple  v.  VaJUarino^  66  Cal.  228. 

tion:  Pe&jfl$  v.  Sodrigo,  69  Cal  601.  OMection  to  juxiediction  to  court:  See 

Oommitmeiit.  ~  The  provision  that  an  in-  Peopte  v.  More,  68  CaL  600. 
formation  may  be  set  aside  when  the  defend- 
ant has  not  been  legally  committed  by  a  1017.     Flea  of  former  Jeopardy  and 
magistrate  before  the  filing  thereof  does  not  acquittal,    when   defective:  See   People  ▼. 
apply  in  cases  of  indictment:  People  v.  Cfold-  O'Leary,  77  CaL  90;  see  Id.,  decided  February 
eneon,  76  Cal.  328.  29,  1889. 

990.    Waiver  of  right.— Where. a  do-  1018.    Withdrawal  of  plea  after  puA- 

f endant  was  arraigned,  and  pleaded  not  gnflty,  Iflhxneiit  has  been  fixed.  —  In  a  prosecntica 
and  did  not  move  to  set  aside  the  information,  for  murder,  the  defendant,  with  the  concnr- 
he  is  precluded  from  afterwards  takins  the  rence  of  lus  attorney  and  other  persons  of 
objection  that  he  had  not  been  ezaminea  and  whom  he  sought  advice,  pleaded  guilty.  The 
committed  as  required  by  law,  and  is  not  en-  court,  after  hearing  evidence,  determined  the 
titled  to  a  discbarge  on  habeas  eorpw,  after  degree  of  the  crime,  and  fixed  the  punishment 
triU  and  conviction,  even  if  he  had  not  been  at  death.  In  such  a  case  the  defendant  can- 
legally  committed:  Ex  parte  Moan,  65  OaL  210;  not  afterwards  withdraw  his  plea  and  plead 
but  where  a  defendant,  without  counsel  on  his  not  guilty;  People  ▼.  Lemnox,  67  Cal.  113. 
arraignment,  pleads  not  guilty,  he  is  not  thereby  Waiver  of  rij^ht  to  Jury  triaL — In  a 
deprived  of  his  statutory  right  to  demur,  or  to  criminal  prosecution,  a  detendant,  by  pleading 
move  to  set  aside  the  information  when  conn-  guilty,  waives  his  riffht  to  a  trial  by  jury:  Feo- 
sel  has  been  assigned  him;  but  a  failure  to  pie  v.  Lennox,  67  Cal.  113. 
apply  to  the  court  for  leave  to  withdraw  the 

plea  for  such  purpose  is  a  waiver  of  all  irregu-  1094.     Arraig^nment  —  Defendant 

laxities  in  the  proceedings  before  the  arraign-  standings   mute.  —  A  defendant   was    con- 

ment  and  plea:  People  v.   VaUarmo,  66  Id.  victed  of  manslaughter.     At  the  time  of  his 

228.  arraignment  he  was  asked  if  he  pleaded  guilty 

or  not  guilty.    To  this  question  he  personally 

1007.  Confbceion  of  demurrer. —  An  made  no  answer,  but  his  attorney  said,  **  We 
order  allowing  tiie  prosecution  in  a  trial  for  plead  not  guilty."  The  clerk  thereupon,  the 
murder  to  confess  a  demurrer  to  the  informa-  defendant  still  standing  mute,  made  an  entiy 
tion,  followed  by  a  direction  that  the  district  in  the  minutes  of  the  court  tbat  "the  def end- 
attorney  file  another  information,  is  an  order  dant  pleads  not  guilty  of  the  offense  charged 
"to  the  effect"  that  the  demurrer  be  allowed:  in  the  information,  and  hy  consent  of  all  par- 
People  V.  Biggins,  65  Cal.  564.  ties  the  ca^use  is  set  for  trial  on  the  twelfth  of 

Appeal  from  dedeion  enatainin^  de-  October,  1885."    It  was  held  that  under  this 

murrer.  — The  Penal  Code  makes  no  provis-  eection  it  was  the  duty  of  the  court  to  have 

ion  for  an  entry  of  judgment  on  demurrer  entered  on  tiie  minutes  a  plea  of  not  guilty, 

other  than  the  entry  of  an  order  upon  the  and  that  the  defendant  was  not  prejudiced  by 

minutes.     The  entry  of  such  an  order  in  the  the  form  of  the  entry:  People  v.  MdOoy,  71 

minutes  is  a  judgment,  and  where  a  demurrer  CaL  805. 
to  an  indictment  is  sustained,  an  appeal  from 

such  decision  is  effectual,  although  tbe  notice  1095.     Repeal  of  thla  eection  extin- 

of  appeal  states  that  the  appeal  is.  taken  from  guished  the  right  of  the  court  to  ask  a  defend- 

the  "order"  sustaining  the  demurrer:  People  ant  in  a  criminal  case  whether  he  had  suffered 

V.  Jordan,  65  CaL  644.  a  previous  conviction;  but  where  a  previous 

Absence  of  counsel  for  defendant  on  oonvictiou  is  chareed,  and  the  defendant  is  ar- 

overruling  demurrer.  —  On  a  trial  for  f el-  raigned  in  the  mode  required  bv  section  988  of 

ony,  the  fact  that  the  counsel  for  the  defend-  the  Penal  Code,  and  in  his  plea  voluntarily 

ant  was  absent  from  the  court-room  when  the  confesses  the  prior  conviction,  it  is  not  neces- 

court  announced  the  overruling  of  his  demur-  sary  that  the  jury  find  specially  as  to  tiie 

rer  to  the  information  will  not  warrant  a  re-  ohurge  of  previous  conviction.    A  general  ver- 

versal,  it  not  being  shown  that  the  defendant  diet  and  the  voluntary  confession  are  sufficient: 

was  prejudiced  thereby:  People  v.  Rice,  73  CaL  PeopU  v.  Brooks,  65  CaL  295;  see  Ex  parte 

220.  Young  Ah  Cfow,  73  Id.  438. 

1038.   Pending  enminal  action  removed  fr<m  couH. 

Sec.  1033.  A  criminal  action  may  be  remoyed  from  the  court  in  which  it 
is  pending, — 

First — On  the  application  of  the  defendant,  on  the  ground  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  county  where  the  action  is  pending. 

Second — On  the  application  of  the  district  attorney,  on  the  ground  that 

474 


PENAL  CODE.  §§  1034-1(M3 


from  any  cause  no  jury  can  be  obtained  for  the  trial  of  the  defendant  in  the 
county  where  the  action  is  pending.  [Amendment  approved  March  9, 1887; 
Statutes  and  Amendments  1887  y  61;  to  take  effect  from  and  after  the  date  of  its 
passage."] 

Sention  4  of  the  act  of  amendment  provided: — 

Sbo.  4.  The  provision  of  this  act  ahall  not  apply  to  criminal  action  pending  at  the  date  of 
the  passage  of  this  act. 

"ScftMa  or  Dboisionb  Appuoablb  to  SEonoir  1033. 

Change  of  venue.  —  Upon  an  application  Change  ^  of  venue.  —  Pmular   ezdte- 

hj  a  defendant  for  a  change  of  the  place  of  ment  against  the  accusea  as  gronnd  for 

tnal,  counter-affidavits    may  be  filed  by  the  chamre  of  venne:  See  Peopie  v.  Cfotdensom,  76 

prosecntion    controvertinff  defendant's  state-  CaL  828» 
ments:  PeopU  v.  Majorat  66  Oal.  138. 

1034.   Marmer  of  maUng  the  application. 

Sec.  1034.  The  application  must  be  made  in  open  court  and  in  writing, 
verified  by  the  aflBidavit  of  the  defendant  or  of  the  district  attorney,  as  the 
case  may  be,  a  copy  of  which  application  must  be  served  upon  the  attorney 
of  the  adverse  party  at  least  one  day  prior  to  the  hearing  of  the  application. 
Whenever  the  affidavit  of  the  defendant  shoys  that  he  cannot  safely  appear 
in  person  to  make  such  application  because  i)opular  prejudice  is  so  great  as 
to  endanger  his  personal  safety,  and  such  statement  is  sustained  by  other 
testimony,  such  application  may  be  made  by  his  attorney,  and  shall  be  heard 
and  determined  in  the  absence  of  the  defendant,  notwithstanding  the  charge 
then  pending  against  him  be  a  felony,  abd  he  has  not  at  the  time  of  such 
application  been  arrested  or  given  bail,  or  been  arraigned,  or  pleaded  or  de- 
murred to  the  indictihent  or  information.  [Amendm^ent  approved  March  9, 
1887;  Statutes  and  Amendments  1887 y  61;  to  take  effect  from  and  after  the  date 
of  its  passage.] 

See  note  to  section  1033. 

1086.  Duties  of  court. 

Sec.  1035.  If  the  court  be  satisfied  that  the  representations  of  the  appli- 
cant are  true,  an  order  must  be  made  transferring  the  action  to  the  proper 
court  of  some  convenient  county  free  from  a  like  objection.  [Amendment  ap» 
proved  March  P,  1887;  Statutes  and  Avnendments  1887 ^  61;  to  take  effect  from 
and  after  the  date  of  its  pcLSsage.] 

See  note  to  section  1033. 

Notes  or  Dionaoiis  Appuoablb  to  Ssoiioms  1036-1240. 

1086.     Oliaage  of  place   of   trial—  1046.    Juxy.— Anorder  of  the  conrtdi- 

Papers. — Under  this  section,  where  the  place  recting  the  clerk  "  to  draw  the  names  of  thirty- 

of  trial  of  a  criminal  action  is  changed  to  a  five  good  and  lawful  men»"  to  be  summoned 

comity  other  than  that  in  which  the  action  is  from  the  bod^  of  the  connty,  is  a  substantial 

brought,  neither  a  bill  of  exceptions  taken  on  compliance  with  the  statute:  People  v.  Wheeler, 

a  former  trial  of  the  case  for  purposes  of  an  65  Cdl,  77.    In  impaneling  a  jury  in  a  crim- 

appeal  to  the  supreme  court,  or  the  instruc-  inal  case,  twelve  names  must  be  drawn  from 

tions  given  to  the  jury  on  the  former  trial,  the  box,  and  the  defendant  must  be  allowed 

need  be  transmitted  to  the  court  to  which  the  to  examine  the  whole  twelve  before  exerciBing 

action  is  removed:    People  v.  Btuhf  71  CaL  his  right  of  peremptory  challenge  as  to  any: 

602.  People  v.  mey,  66  Id.  107.    As  to  when  the 

remark  by  the  jud^e  that  he  thought  'Hhe 

1048.     AbtMnoe   of   defendant   firom  prosecution  in  criminal  cases  was  too  much 

court-room.  — The  absence  of  the  defendant  handicapped,"  made  on  the  examination  of  a 

from  the  court-room  for  an  inappreciable  space  juror  as  to  his  qualifications,  is  cured  by  a  sub- 

of  time  during  the  trial  is  not  error:  People  v.  sequent  instruction:  See  People  v.  Nokhey^  Tl 

Buf^i,  68  CaL  623.  Id.  618. 
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1052.    FoBtponement  of  trial.  —  The  cation,  a  juror  who  had  stated  on  his  prelimi- 

postponement  of  the  trial  of  a  criminal  case  at  nary  examination  that  he  had  a  decided  opinion 

the  request  of  and  to  enable  the  prosecution  as  to  the  guilt  or  innocence  of  the  defendant, 

to  procure  the  attendance  of  its  witnesses  is  but  that  he  thought  he  could  give  him  a  fair  and 

not  an  abuse  of  discretion:  People  v.  Tread-  impartial  trial,  was  asked  by  the  defendant, 

toell,  69  Cal.  226.     A  court  properly  refuses  a  upon  a  challenge  for  actual  bia.<<,  whether  the 

delay  to  procure  the  testimony  of  a  grand  opinion  was  adverse  to  the  defendant.     The 

juror  who  was  out  of  the  jurisdiction  when  court  refused  to  permit  the  question,  where- 

the  statement  of  defendant's  counsel  showed  upon  the  defendant  peremptorily  challenged 

that  he  expected  to  prove  by  the  absent  juror  the  luror,  and  exhausted  all  his  peremptory 

the  same  sort  of  prejudice,  partiality,  or  bias  challenges  before  the  panel  was  completed.    It 

on  the  same  facts  as  existed  in  remrd  to  the  was  held  that  the  refusal  to  allow  the  question 

other  grand  jurors,  which  are  held  to  be  no  was  error:  People  v.  Kwm,  73  Cal.  313;  Peopk 

indication   of   bias  or  prejudice:   People  v.  v.  Brownt  721a.  Z90.    In  such  a  case,  the  action 

JTorthey,  77  Id.  618.  of  the  court  in  sustaining  a  challenge  to  a  juror 

Contixmanoe  to  obtain  return  of  dep-  on  the  ground  of  actual  bias  will  not  be  re- 

osition. — A  motion  for  a  continuance  in  viewed  on  appeal,  when  no  exception  was  taken 

order  to  obtain  the  return  of  certain  deposi-  to  the  rulings  of  the  court  upon  the  admission 

tions  is  properly  denied,  where  the  interroga-  or  rejection  of  testimony  ^ven  on  tiie  voir  dire 

tories  relate  solely  to  facts  which  are  not  examination  of  the  juror;  Peopfe  v.  iTttns,  73  Id. 

denied:  Peoplev.  OoldeMon,  76 Cal.  328.  313. 

Oontinxuuioe  for  absence  of  attorney:  Scmplee  against  death  penalty.  —  Sub- 
See  People  V.  ChHenaon,  76  CaL  328.  division  8  of  this  section,  which  provides  for 

4AKA     #«.  11            A              1        *      .  the  peremptory  chaUonge  of  jurors  who  enter- 

1059.    OUaUense  to  paneL  —An  im-  tain  such  conscientious  opinions  as  would  pre- 

matenal  departure  from  the  forms  prescribed  dude  their  finding  a  defendant  guilty  of  an 

bvarticlee3  and  4,  chapter  1,  title  3,  ot  the  offense  punishable  with  death,  applies  to  all 

Code  of  Civil  Procedure,  with  respect  to  the  prosecutions  for  murder,  although  the  crime  of 

drawmg  and  return  of  the  jury,  such  as  does  murder  is  not  necessarily  punishable  by  death: 

not  deprive  the  defendant  of  an  opportunity  Peopfe  v.  Majors,  66  CaL  138;  see  People  v. 

to  secure  .a  competent  and  impartial  jury,  is  Ooldeneon,  76  Id.  318. 
not  a  ground  for  challenge    to   the  panel: 

P«)pfo  V.  Dow,  73  CaL  366.  1098.   Beadingriniormationtojury. - 

1066.    OhaUenge.  -  Where  it   apped^  '^l  defendant  wm  charged  by  information  . 

that  defendaSThadTe  benefit  of  aU  t?e^  7oW  Jv^nHn^iSfrr  Xn%T«^^^^       f 

emptory  challenges  to  which  he  was  entitled,  '^?     i  ?  ^^\^''^^^'     When  caUed  upon  to 

tiie  omfssion  of  tL  court  to  inform  the  defend-  Kn^^^^HT}™^^^ 

ant  that  if  he  intends  to  chaUenge  a  juror  he  f"^  ^^^^  ??*  ^^L^  *^  ""^^^  '""i  *^^?■ 

T*itiof  A^  ./v  ^i«^«  *kA  i«««,  rZvIrS.  TJaV^c  \1  formation.    After  the  lury  was  impaneled,  the 

h^  f.  t^^^l^^i^wf'Fi^\^'^^  ^"""^  information  was  read,  Jnd  the  def  e^ant's  plea 

he  is  sworn,  as  reqnir^  1^  this  section,  is  not  ^^    grated  to  them.     So  far  as  shown  by  the 

ajr^^dicud  error:   People  v.  Ooldenson,  76  ^cSrd.  no  reference  was  made  to  the  ch^go  J 

prior  convictions  during  the  trial,  either  in  the 

1068.  Ol^ection  to  competency  of  uutnictions  of  the  court  or  otherwise.  The  jury 
Juror,  taken  for  the  first  time  after  verdict  ^o^ndthe  defendwit  guilty  of  burglary  in  the 
rendered,  cannot  be  availed  of  on  motion  for  a  ™*  degree,  but  did  not  find  in  reference  to  the 
new  trial,  nor  on  motion  in  arrest  of  judgment:  P"^''  coi»victions,  and  the  court  sentenced  him 
People  V.  Sameels,  66  Cal.  99.  ^  imprisonment  for  only  ten  years,  instead  of 

imposmg  the  extreme  penalty  of  the  law.    Be- 

1069.  Peremptory  challenge. — Ade-  fore  sentence  was  pronounced,  the  charge  of 
fendant  charged  with  robbery  is  entitled  to  prior  convictions  was  withdrawn.  It  was  held 
but  ten  peremptory  challenges:  People  y.  that,  in  the  absence  of  an  affirmative  showing 
jRiley,  66  CaL  107.  Where  the  prosecution  in  to  the  contrary,  it  would  be  presumed  that  the 
a  criminal  case  passes  the  jury  to  the  defend-  clerk,  in  readme  the  information  to  the  jury, 
ant,  declining  to  exercise  any  challenge,  and  omitted  to  read  the  charge  of  prior  convio- 
the  defendant  exercises  his  right  of  peremp-  tions,  as  required  by  this  section:  People  v. 
tory  challenge  by  objecting  to  one  juror,  the  Flynn,  73  Cat  611;  see  People  v.  Meyer,  73  Id. 
action  of  the  court  in  subsequently  permitting  648. 

the  prosecution  to  peremptorily  challenge  a  Opening  statement  f6r   defendant.— 

juror  is  at  most  an  irreguuuitv  not  affecting  In  his  opening  statement  to  the  jury,  counsel 

any  substantial  right  of  the  defendant:  Peop&  for  the  defendant  mav  be  restricted  by  tiio 

V.  Majors,  66  Id.  138.  court  to  a  statement  of  the  facts  which  he  ex- 
pects to  prove,  without  any  argument  upon  the 

1072.   General  challenge  for  canae.  —  same:  PeopU  v.  Bay,  67  Cal.  223.    It  is  with- 

A  challenge  to  a  juror  on  the  ground  that  he  in  the  discretion  of  the  court  to  refuse  to  allow 

is  not  qualified  to  serve  by  reason  of  his  non-  both  of  the  attorneys  for  the  defendant  to  mi^e 

residence  in  the  county  in  which  the  trial  is  opening  statements  to  the   jury:    People  v. 

had  is  a  general  challenge  for  cause,  for  the  Ooldenson,  76  Id.  318. 

disallowance  of  which  no  exception  is  pro-  Argument  of  counael,  refusal  to  stop. 

Tided  in  the  Penal  Code:  People  v.  Fong  Ah  when  error:  See  People  v.  Lee  Chuck,  decided 

Sing,  70  Cal.  11.  March  6,  1889. 

1074.    Examination  of  Juror — Ohal-  1095.    Private  counsel.  ^  It  is  not  error 

leng^  far  actual  biae.  — In  a  criminal  prose-  to  permit  private  counael  to  assist  the  district 
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attorney  in  the  prosecution  of  criminal  cases:  which  he  is  charged,  is  a  circnmstance  in  es- 

PeopU  V.  TurocMi  65  CaL  126.  tablishing  his  gaut,  not  sufficient  of  itself  to 

Argximent  of  coxmael — Statement  of  establish  his  guilt,  but  a  circumstance  which 
facts  not  in  evidence. — Statements  made  by  the  jury  may  consider  in  determining  the 
the  counsel  for  the  prosecution,  in  his  address  probabilities  for  or  against  him,  the  proba- 
te the  jury,  as  to  the  impressions  made  on  uility  of  his  guilt  or  innocence.  The  weight 
himself  on  hearing  of  the  homicide,  although  to  which  that  circnmstance  is  entitled  is  a 
objectionable,  will  not  warrant  a  reversal,  if  matter  for  the  jury  to  determine  in  connection 
the  statements  were  made  in  reply  to  a  similar  with  all  the  facts  called  out  in  the  case." 
argument  by  the  counsel  for  the  defendant,  There  was  evidence  tending  to  prove  that  the 
•and  the  court  subsequently  instructed  the  jury  defendant  was  absent  from  home  soon  after 
nottoconsidersuch  statements: /'eop^ity.  ^ttsA,  the  homicide,  and  that  about  three  weeks 
68  Cal.  623.  The  refusal  of  the  court  to  stop  afterwards  he  was  arrested  in  another  county, 
the  prosecuting  attorney  from  reading,  in  the  The  defendant  admitted  the  killing,  but 
course  of  his  argument  to  the  jury,  extracts  claimed  that  it  was  done  in  self-defense.  It 
from  law  books,  is  not  error,  if  it  afterwards  was  held  that  the  instruction  was  not  errone- 
instructs  the  jury  to  disreprd  such  extracts,  ous  as  assuming  the  guilt  or  flight  of  the  de- 
and  to  1)0  governed  by  the  law  as  stated  by  the  fendant:  People  v.  ForsyUu^  65  Id.  101. 
court:  Peop/fi  v.  TreadwcU,  69  Id.  226.  Where  Beputation  of  defendant:  See  People  v. 
a  district  attorney,  during  the  argument,  ad-  Marseiler,  70  Cal.  98;  People  v.  Bvsh,  68  Id. 
dressed  the  defendant  personally,  ^vanced  to-  623;  Peonlev.  Fong  Ching,  decided  January  28, 
wards  him,  and  pointed  his  finger  at  him,  1889.  The  jury  are  not  justified  in  acquitting 
saying,  ''You  sought  this  trouble  with  him  a  defendant  upon  proof  of  his  good  character, 
[referring  to  the  prosecuting  witness],  and  if  the  evidence,  in  spite  of  his  good  character, 
made  a  cowardly  attack  upon  him,*'  this  does  convinces  them  beyond  a  reasonable  doubt  of 
not  justify  a  reversal  of  the  judgment  against  his  guilt:  People  v.  Kalkma%  72  Cal.  212.  In 
the  defendant:  People  v.  Wheeler,  65  Id.  77.  a   prosecution  for  burglary,  a  certificate  of 

the  discharge  of  the  defendant  from  the  United 

1096.  Reasonable  doubt.  —  An  in-  States  arm^,  certifying  to  his  good  character, 
struction  to  the  jury  that  they  should  acquit,  is  not  admissible  as  evidence  ot  his  good  char- 
if  they  had  from  the  evidence  a  reasonable  acter:  People  v.  Eckman,  72  Id.  582.  The  re- 
doubt of  the  guilt  or  innocence  of  the  defend-  fusal  to  allow  a  witness  to  testify  to  the  good 
ant,  is  more  favorable  to  the  defendant  than  he  reputation  of  the  defendant  for  truth,  honesty, 
is  entitled  to,  and  is  not  a  prejudicial  error:  and  integrity  is  not  a  prejudicial  error,  if  he 
People  V.  W<mg  Ah  Foo,  69  Cal.  180.  The  and  several  other  witnesses  have  previously 
court  refused  the  following  instruction  to  the  testified  substantially  to  that  effect,  and  their 
jury  asked  for  by  the  de&ndant:  **  You  are  evidence  is  not  contradicted  by  the  prosecu- 
instmcted  that  before  you  can  find  the  defend-  tion:  People  v.  Kalhman,  72  Id  212. 
ant  guilty,  you  must  be  satisfied  to  a  moral  Oircumstantial  evidence.  —A  statement 
certainty  that  the  circumstances  of  the  case  by  the  court  in  its  instructions,  that  there  was 
are  not  onlv  consistent  with  the  guilt  of  the  evidence  in  the  case  of  a  circumstantial  nature, 
defendant,  liut  are  entirely  inconsistent  with  is  not  error,  if  the  charge  as  a  whole  did  not 
any  other  reasonable  hypothesis  that  can  be  convey  to  the  jury  any  opinion  of  the  court  as 
adduced  from  the  evidence."  A  full  and  cor-  to  the  weight  of  such  evidence:  Peoples.  Wong 
rect  charge  had  abroady  been  given  on  the  AhFoo,  69  Cal.  180.  In  instructing  the  jury 
subject  of  reasonable  doubt.  It  was  held  that  upon  the  subject  of  such  evidence,  where  the 
as  the  case  did  not  depend  in  any  degree  on  court,  after  stating  that  in  order  to  warrant  a 
circumstantial  evid^ce,  it  was  not  error  to  conviction  the  circumstances  must  exclude  to  a 
refuse  the  instruction:  People  v.  Turner^  66  moral  certainty  every  other  hypothesis  than 
Id.  540.  that  of  guilt,  further  said  that  "  to  convict  up- 
on circumstantial  evidence,  it  should  be  such 

llOd.    Beopening  oaie.-^  Reopening  a  as  to  produce  nearly  the  same  degree  of  cer- 

ease  for  the  purpose  of  introducing  evidence  tainty  as  that  which^  arises  from  direct  testi- 

in  support  of  a  plea  of  once  in  jeopardy  is'  a  mony,"  the  instruction  is  proper:  People  v. 

matter  of  discretion,  and  the  refusal  of  the  Bckman,  72  Id.  582. 

court  is  not  reviewable:   People  v.  Boee,  65  Declarations, .  admissions,   or  confes- 

Cal.  104.  sions  of  defendant:  See  People  v.  Ooldeneon, 

Flight  as  eiddence  of  guflt— Testi-  76  Cal.  328;  Peopfe  v.  r«aton,  75  Id.  415.  Ad- 
mony  of  the  sheriff  as  to  his  search  for  defend-  missions  voluntarily  made  before  a  coroner's 
ant,  tending  to  show  his  fiight  after  an  assault,  jury  by  a  defendant  charged  with  a  crime  are 
is  admissible:  People  v.  Fine,  77  Cal.  147.  The  admissible  in  evidence  against  him:  People  v. 
flight  of  a  i>erson  suspected  or  charged  with  a  MarUnes^  66  Id  278.  Evidence  of  a  deckration 
crime  is  a  circnmstance  to  be  weighed  by  the  made  by  the  defendant  after  his  arrest  to  the 
jury  as  tending  in  some  degree  to  prove  a  con-  sheriff,  to  the  effect  that  he  would  plead  guilty 
sciousness  of  guilt,  and  the  court  may  instruct  voluntarily,  is  admissible  when  no  attempt  was 
the  jury  so  to  consider  such  circumstance  in  made  by  the  sheriff  to  coerce  the  defendant,  and 
arriving  at  a  verdict:  People  v.  OianeoU,  74  Id  the  only  inducement  held  out  to  him  was  the 
642.  An  instruotibn  to  the  effect  that  fiight  probability  that  if  he  was  guilty,  and  so  pleaded, 
is  not  an  inference  of  guilt,  and  that  timid  he  would  get  a  shorter  sentence:  People  v.  Ech- 
persons,  although  innocent,  mi^ht  seek  safety  man^  72  Id.  582.  As  to  the  effect  of  the  con- 
thereby,  is  properly  refused:  Id.  The  court  feesion  of  prior  convictions,  see  P«opfe  v.  if  «y«", 
instructed  the  jury  that  "the  flight  of  a  per-  73  Id.  548.  ^ 
son  immediately  after  the  commission  of  a  Facts  occnrrinsT  salMiequent  to  onense. 
crime^  or  after  a  crime  is   committed  with  —  In  a  criminal  prosecution,  evidence  of  inci- 
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dents  ooeorring  sobeeqaent  to  the  day  on  him  money  to  favor  defendaat  in  rendering  a 
which  the  <^enM  was  alleged  to  have  been  verdiet;  and  that  the  third  person  had  adviaed 
eonmiitted  is  admissible  when  sach  facts  relate  witness  to  hear  all  that  was  to  be  said  on  the 
to  a  transaction  which  partly  occurred  on  the  subject^  becanse  if  witness  did  not  do  so^  de- 
day  of  the  commission  of  the  offense:  PeopU  v.  f  endant  might  approach  other  jnrors,  and  that 
Lee  Ah  Chuck,  66  CaL  662L  in  pursuance  oi  such  advice,  witness  had 
Bvidenoe  of  aaotlier  oflbniw. — In  a  answered  defendant,  on  the  third  oonversatiim 
prosecution  for  burglary  under  an  indictment  with  him,  that  it  was  all  right:  People  v. 
or  information  charging  the  offense  to  have  Ncrthey,  TI  Id.  618. 

been  committed  in  a  particular  county,  evi-  CoROboratioiL :  See  People  v.  Grumdeli, 
dence  is  ioadmissible  of  an  offense  committed  75  CaL  301.  The  testimony  of  a  feigned  ac- 
in  another  county:  People  v.  SeoU,  74  CaL  94.  complice  does  not  require  corroboration  in 
Hie  test  of  the  admissibility  of  evidence  of  order  to  warrant  a  conviction:  People  ▼.  to- 
other offenses  than  tiie  one  charsed  is  the  langer,  71  Id.  17.  And  a  child  und»  thirteen 
connection  between  the  offenses  in  &e  mind  of  years  of  age,  who  assists  in  the  commission  of 
thecriminaL  When  such  a  connection  is  shown,  a  felony  under  the  threats  and  coercion  of 
evidence  of  the  others  is  admissible  for  the  pur-  another,  is  not  an  accomplioe,  and  a  convic- 
pose  of  establishing  identity  in  developing  the  tion  may  be  had  upon  nis  unoorroborated 
ree  aeske,  or  in  making  out  the  guilt  of  the  de-  testimony:  People  v.  MiUer^  66  Id.  468.  The 
fenoant  by  a  chain  of  circumstsmoes  connected  rule  prohibiting  a  conviction  upon  the  un- 
with  the  crime  for  which  he  is  on  triaL  If,  corroborated  testimony  of  an  accomplice  does 
however,  the  evidence  of  another  offense  serves  not  require  that  every  fact  testifiea  to  by  the 
in  no  way  to  identify  the  thing  stolen,  or  con-  acoomplioe  shall  be  specifically  corroborated 
nect  the  defendant  with  the  crime  for  which  in  order  to  warrant  a  conviction:  People  v. 
he  is  on  trial,  it  forms  no  part  of  the  ree  geeUe,  Kwm,  73  Id.  313;  nor  that  the  corrobontting 
and  as  evidence  of  a  distinct  offense,  uncon-  evidence  shall  be  such  as  shall  prove  liiat  the 
nected  in  character  and  purpose  with  the  of-  accomplice  has  told  the  truth;  nor  does  it 
fense  charged,  is  inadmissible;  People  v.  Oku-  dedare  that  he  must  be  presumed  to  have 
tdngham^  ^  Id.  668.  sworn  falsely,  — such  presumption  to  be  over- 
Alibi:  Sea  People  v.  Wong  Ah  Foo,  69  CaL  come  only  in  case  the  other  evidence  shall 
180;  People  v.  Lee  Oam,  69  id.  652;  P^jople  v.  show  he  has  told  the  truth.  It  simplv  re- 
Lee  Ah  Chudk,  decided  March  6, 1889.  llie  de-  quires  that»  in  addition  to  his  testimony,  now- 
fendant  in  a  criminal  prosecution,  for  the  pur-  ever  trustworthy  it  may  be,  there  must,  to 
pose  of  proving  an  tUibi,  may  testify  as  to  justify  a  conviction,  be  evidence  tending  to 
various  acts  which  he  claims  to  have  done  at  connect  the  defendant  with  the  oomnussion  of 
and  about  the  time  of  the  allesed  offense,  but  the  offense:  People  v.  Ckmgh^  73  Id.  348. 
cannot  give  tho  particulars  of  oonversationB  And  where  the  court,  after  instructing  the 
had  between  himself  and  others:  Peoples,  jury  that  they  could  not  convict  upon  the 
JSTafibnan,  72  Id.  212.  uncorroborated  evidence  of  an  accomplice, 
Depositioiui:  See  poet,  sec.  1345  note;  Peo*  charged  them  as  follows:  "  But  if  you  believe 
pie  V.  Ooldenaon,  76  CaL  328.  As  to  what  that  an  accomplice  has  testified  in  this  case, 
search  for  a  prosecuting  witness  is  sufficient  to  and  you  believe  beyond  all  reasonable  doubt 
warrant  the  admission  of  his  deposition  taken  from  lus  testimony,  to  a  moral  certainty,  that 
before  the  committing  magistrate,  see  PeopHe  the  defendant  is  guilty  of  the  alleaed  offense 
V.  Carty,  76  CaL  213.  in  the  information  mentioned,  and  then,  in 

connection  therewith,  you  believe   there   is 

1105.    Proof  of  prima  fade  case  by  evidence  outside  of  that  which  tends  to  oon- 

protecution:  See  People  v.  Foreythe,  65  CaL  nect  the  defendant  with  the  commission  of  the 

101.     Where  the  commission  of  uie  homicide  offense,  outside  of  showing  tiie  commission  of 

by  the  defendant  is  proved  on  the  part  of  the  the    offense    itself,    and    the   circumstances 

people,  and  the  evidence  of  the  prosecution  thereof,  then  it  would  be  your  bounden  dutv 

does  not  tend  to  prove  the  offense  of  man-  to   convict   him.**     Such   an   instruction   is 

slaughter,  or  that  the  homicide  was  justifiable  pro^r:  People  v.   Chugh,  73  Id.  348.    The 

or  excusable,  the  defendant  must  prove  by  a  testimony  of  an  accomplice  is  corroborated  bv 

preponderance  of  evidence  that  the  crime  was  evidence  of  an  admission  made  by  the  defend- 

onl^  manslaughter,  or  that  he  was  excusable  ant»  connecting  himself  with  the  crime:  People 

or  justifiable:  People  v.  Knapp,  71  Id.  1.  ▼.  Zimmerman,  65  Id.  307. 

1110.  TaUie  pretenses:  See  ante,  note  .1118.    Inatmctioii    to     aoqiiit:    See 
to  section  484  of  Penal  Code.  People  v.  Horn,  70  CaL  17. 

1111.  Aocomplioes:  See  ante;  Peop/e  V.  1119.    View  of  place  of  crime. —The 

Kraker,  72  Cal.  458;  People  v.  Noriittif,  77  Id.  court,  during  a  trial  for  murder,  has  jnrisdio- 
618.  The  objection  that  a  witness  was  an  tion  to  make  an  order  for  a  view  by  the  jury, 
accomplice  goes  to  the  effect  of  the  evidence,  in  the  presence  of  the  defendant  and  his  oonn- 
and  not  to  its  admissibility:  People  v.  Orun-  sel,  of  the  place  where  the  offense  is  charged 
dell,  75^  Id.  301.  Where  the  defendant's  to  have  been  committed  or  in  which  any  ma- 
counsel  informs  the  court  that  he  is  goiuff  to  terial  fact  occurred,  whethd^  such  place  Ues  in 
contend  that  the  juror  alleged  to  have  been  the  county  where  the  cause  is  on  trial,  or  in 
bribed  was  an  accomplice  with  defendant,  it  any  other  county  of  the  state:  People  v.  Bush, 
is  not  error  to  admit  the  testimonv  of  the  71  Cal.  602;  and  during  the  view,  a  person  ap- 
juror  as  to  his  conversation  with  a  third  per-  pointed  by  the  court  to  show  the  jury  the 
son,  in  which  the  witness  told  the  third  places  named  in  its  order  may  point  out  and 
person  that  the  defendant  had  offered  to  pay  designate  such  plaoes  to  the  jury:  Id.    But  the 

478 


PENAL  CODE.                                            §§1122-1127 

defendant  is  deprived  of  his  constitutional  right  of  the  parties  to  challenge  them.  The  defend- 
of  appearing  and  defending  in  person,  and  of  ant  interposed  no  challenge.  Tlie  prosecution 
heing^  confronted  with  the  witnesses  against  challenged  one  of  the  eleven  peremptorily,  and 
him,  if  the  jury,  under  the  direction  of  the  thereupon  the  jury  was  filleil  and  sworn  in  thci 
court,  view  the  locus  in  quo  without  the  pres-  usual  manner.  Under  this  section,  the  course 
ence  of  the  defendant:  People  v.  Lowrey,  70  pursued  by  the  court  is  proper:  Peopfe  v.  ^roKf^, 
Id.  193;  People  v.  Bush,  68  Id.  623;  and  the  72  CaL  490. 
defendant  has  ar^ht  to  have  the  judge  accom- 
pany the  jury  dunngtheir  view:  People  V.  Yut  1127.  Willfol  act  defined. — It  is  not 
L/ing,  74  Id.  669.  The  fact  that  some  of  the  error  to  instruct  thd  jury  that  an  act  is  willful 
jurors  in  makinff  the  view  were  occasionally  when  done  with  deliberation,  and  not  through 
out  of  si^ht  of  the  others  does  not  constitute  surprise  or  confusion,  or  a  bona  Jide  mistake: 
a  separation,  if  they  were  kept  as  much  in  a  Pcoj^  v.  Sheldon,  68  Oal.  434. 
body  as  the  nature  of  the  premises  viewed  mlBleading  form  of  verdict  on  charge 
womd  permit:  Id. ;  and  the  same  is  true  where  of  former  conviction:  See  People  v.  Hose,  77 
the  jury  were  transported,  under  the  charge  of  Cal.  416. 

the  sherifif  and  his  deputy,  to  the  places  speci-  Seasonable  doubt — Moral  certainty, 
fied  in  the  order,  in  two  wagons,  which  were  — The  failure  of  the  court  in  its  instructions 
always  in  sight  of  each  other,  and  during  an  to  define  the  meaning  of  the  words  "reason- 
intervening  night  they  slept  in  separate  rooms,  able  doubt,"  is  not  erroneous,  if  no  specific  in- 
to which  there  was  no  means  of  access  except  struction  upon  that  subject  was  requested  by 
by  a  stairway,  where  the  sheriff  and  his  deputy  the  defendant:  People  v.  Flynn^  73  Cal.  511. 
were  stationed:  People  v.  Buelit  68  Id.  623.  The  same  is  true  where  the  court  charged  the 
The  fact  that  the  jury  whispered  among  them-  jury  to  find  the  defendant  guilty,  if  from  the 
selves,  while  viewing  the  place  joi  the  homi-  evidence  they  believed  certain  facts,  but  did 
cide,  will  not  of  itself  warrant  a  reversal  of  not  instruct  them  that  their  belief  should  be 
the  judgment:  Id.  Where  the  trial  judge  has  to  a  moral  certainty,  in  the  absence  of  a  re- 
made an  order  under  this  section  for  the  jury  quest  by  the  defenciant  for  a  definition  of  the 
to  view  the  place  of  the  alleged  homicide,  and  term  '*  belief":  People  v.  Sheldon,  68  Id.  434. 
the  pUcea  at  which  certain  other  material  facts  •  ^  Failure  to  reduce  instructions  to  writ- 
occurred,  a  subsequent  modification  of  the  ing.  —  In  a  criminal  prosecution,  the  giving 
order  by  the  judge,  made  out  of  court  and  of  oral  instmctions  to  the  jury,  which  are  not 
without  the  know&^e  of  the  defendant,  is  not  reduced  to  writing,  either  by  the  judge  or  any 
a  prejudicial  error,  if  the  modification  was  ad-  other  person,  nor  taken  down  by  the  short- 
vantfl^eous  to  him:  Id.  Where  the  minutes  hand  reporter,  is  error:  People  v.  CarrUlo,  70 
of  the  court  embodied  in  the  transcript  recited  CSal.  643. 

that  during  the  progress  of  the  trial  the  de-  Oral  charge.  —  A  charge  to  the  jury  may 
fendant  and  the  jurors  went  in  charge  of  a  be  given  orally,  if  taken  down  by  the  short- 
sworn  officer  to  inspect  the  premises  where  the  hand  reporter:  People  v.  Curtis,  76  Cal.  57. 
crime  was  committed,  and  subsequently  return-  Conflict  of  evidence. — The  mere  state- 
inff  into  court,  the  names  of  the  jurors  were  mentby  the  court  in  its  instructions  that  there 
caUed,  and  aU  answered  thereto,  it  will  be  is  a  conflict  in  the  evidence  in  certain  re- 
presumed,  in  the  absence  of  a  showin^^  to  the  spects  is  not  on  expression  of  opinion  u^n 
contrary,  that  the  officer  was  the  sheriff  or  hia  the  weight  of  the  evidence,  or  a  charge  with 
deputy;  that  the  premises  were  shown  to  the  respect  to  matters  of  fact:  People  v.  Flynn,  73 
jury  by  a  person  appointed  by  the  court  for  Oaf.  611. 

that  purpose;  and  that  the  counsel  of  the  de-  Assumption  of  guilt  or  innocence:  See 

fendimt  and  the  judge  were  present  at  the  Peoplev.Stoarbrkk,  77  CaL  123.    In  aprosecu- 

▼iew:  People  v.  H^,  72  Id.  117.  tion  for  murder,  an  instruction  which  inad- 
vertantly assumes  the  guilt  of  the  defendant 

1139.    Juror  conversing  about  case,  is  cured,  if  the  court  subsequently  states  to 

—  During  the  progress  of  the  trial,  wlule  cer-  the  jury  that  it  did  not  intend  to  make  any  in- 

tain  persons  were  conversing  about  the  case,  a  timation  as  to  the  guilt  of  the  defendant,  and 

juror  joined  them.    One  of  uie  sp^kkeits  called  fully  charges  them  as  to  the  burden  of  proof, 

attention  to  the  fact  that  a  juror  was  present,  and  as  to  the  necessitv  of  the  prosecution  prov- 

and  remarked  that  they  must  not  talk.    To  ing  eve^  essential  fact  beyond  a  reasonable 

this  the  juror  replied  that   "  the^  might  go  doubt:  People  v.  WilUamB,  75  Id.  306. 

ahead,  it  wouldn't  make  any  difference  to  Character. — It  is  not  error  to  instruct  the 

him."    It  was  held  that  the  remark  of  the  jury  that  if  they  believe  the  defendant  guil^ 

juror  was  not  improper:  Peoplev.  McCurdyf6S  of  the  offense  charged,  they  should  so  Gna^ 

GaL  576.  notwithstanding  his  good  character:  People  v. 

Sameels,  66  GaL  99. 
1128.  gioVwiMMi  of  juror.— After  the  Innocence— Burden  of  proof  —An  in- 
jury was  sworn  to  try  the  caxaae,  and  before  struction  that  it  is  the  dut^  of  the  jury  to 
any  evidence  was  taken,  one  of  the  jurors  was  make  a  reasonable  and  conscientious  endeavor 
taken  sick,  and  being  unable  to  continue  on  to  reconcile  the  facts  and  evidence  with  the  de- 
the  jury,  was  discharged  by  the  court.  The  fondant's  innocence  is  properly  refused,  since 
defendant  excepted  to  this  action,  and  re-  the  jury  should  reconcile  conflicting  evidence 
quested  that  the  remaining  jurors  be  dis-  if  they  can,  regardless  of  the  conclusions  to 
charged,  and  their  names,  in  common  with  all  which  it  mi^ht  lead:  People  v.  Madden,  76  Id. 
others  summoned,  be  placed  in  the  jury-box,  621;  but  it  is  reversable  'error  to  refuse  to  in- 
and  that  the  jury  be  impaneled  anew.  The  struct  the  jury  that  the  burden  is  upon  the 
court  declined  to  pursue  this  course,  and  re-  prosecution  of  proving  every  element  of  the 
tained  the  eleven  jurors,  subject  to  the  right  crime    charged,  beyond  a  reasonable  doubt^ 
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where  no  other  instmctioa  is  gmn,  eUting  with  a  verdict,  and  after  waiting  a  snffieieot 
the  law  of  reaeonable  doabt  in  crimioal  mewi;  length  of  time  for  the  attorney  to  anire^  the 
People  ▼.  Cckn,  76  Id.  386.  oonrt  received  the  verdict,  polkd  the  jniy,  and 

diBcbarged  it  in  his  absence.    Under  aach  cir- 
1181.    Smteolement:  See  notee  to  eeci.    comstanoes  the  defendant  was  not  prejudiced: 
IS03p  506,  507,  506,  Penal  Code,  tuUe.  People  ▼.  Bwmeti,  65  CaL  267. 


Baottvizigr 

"he  readinsD! 


liberating  upon  the  verdict,  of  a  copy  of  a  73  id.  580;  Peopfe  v.  (yNeili,  decided  March 

writing  which  had  been  introdaoed  in  evi-  14»  1869. 

dence,  Dnt  which  they  did  not  take  with  them 

when  retiring  for  deliberation,  is  the  reception  1158.    Kndin^  on  pnwUmM  conrie- 

of  evidence  oat  of  court  within  the  meaning  of  tion:    See    People  ▼.  Broobi^   65   CaL   296; 

section  1181  of  this  code:  PeopUT.  ThonUor^  ExparU  Toung  AhGow,  73  Id.  438;  Pwpfe  v. 

74  CaL  482.  Meyer,  73  LL  548. 

1188.    BecharginflT  J«7-.— Itisnoter-  1170.    ChaUenge  fbr  bias.  —  The  ac- 

ror  for  the  court  to  recall  the  jury  after  they  ttcm  of  the  trial  coort  in  overruling  objectums 

have  retired  for  deliberation  and  give  them  to  a  juror  challenged  for  actual  bias  is  not  the 

further  instructicms,  without  a  request  on  their  subject  of  review  on  appeal:  People  v.  Bilef,  65 

part.   Such  power  is  inherent  in  the  court,  and  CaL  107. 
2s  not  limited  by  this  section:  People  v.  Perry, 

65  CaL  568.  After  the  jury  had  retired  to  de-  1171.  Bill  of  exO0pti0ii&  —  Where 
liberate,  they  returned  and  asked  for  further  the  bill  of  exceptions  fails  to  affirmatively 
instructions,  and  defendant  being  absent,  the  show  that  the  venue  as  laid  down  in  the  in- 
court  re-read  to  the  jury  a  portion  of  the  pre-  dictment  was  not  proven  at  the  trial,  an  ob- 
viously given  written  instructions.  After  the  jection  on  that  ground  will  not  be  considered 
jury  had  again  retired  they  were  brousdit  into  on  i^peal:  People  v.  Marks,  72  CaL  46.  A 
court  by  order  of  tiie  judge,  who  then  directed  bill  which  merely  consists  of  a  transcript  of 
them,  in  the  presence  of  defendant,  to  dis-  the  reporter's  notes  of  the  evidence  and  pro- 
regaid  what  he  had  read  to  them  while  de-  eeedings  is  defective  in  form,  and  the  court  Is 
fendant  was  absent,  and  proceeded  to  read  justified  in  refusing  to  settle  it:  ./aiiiiarv  v. 
again  that  which  he  had  read  when  they  came  Superior  Court,  73  Id.  537.  An  instruction 
in  the  first  time.  It  was  held  that  the  defend-  upon  the  subject  of  insanity  will  not  be  held 
ant  was  not  prejudiced  by  what  occurred  while  unwarranted  by  any  issue  in  the  case,  in  the 
he  was  absent:  People  v.  Soto,  65  Id.  621.  absence  of  a  bill  of  exception  containing  the 

evidence:  People  v.  WUlianu,  75  Id.  306. 

1140.     Discharge  of  Jury.  —Where  on  Kaadamvs  to  have  bill  of  exoeptioiis 

appeal  the  discharee  of  the  jury  in  a  former  stated:   See  Aneeklag  v.  Superior  Courts  76 

tnal  is  relied  on  in  oefense,  and  the  minutes  of  Cal.  513. 

the  court  regarding  such  former  trial  are  not  Waiver  of  notice.  — Where  a  defendant 

brought  up,  and  the  bill  of  exceptions  is  silent  in  preparing  a  bill  of  exceptions  relies  upon  a 

as  to  any  consent  to  such  discharge,  it  is  pre-  waiver  of  the  two  days'  notice  of  presentation 

sumed  that  the  jury  was  discharged  with  the  for  settlement  required  by  tlus  section,  such 

defendant's  consent:  People  v.  Curtis,  76  CaL  waiver  should  be  made  of  record  or  by  some 

57.  writing,  and  not  left  to  the  uncertainty  of 

parol  evidence:  People  v.  Mill,  decided  March 

1143.     Discharging    Jury   on    legal  15,  1889.    Where  it  does  not  appear  that  any 

holiday.  —  Section  134  of  the  Code  of  Civil  showing  was  made  to  the  trial  court  that  the 

Procedure,  and  this  section,  authorizing  the  two  days' notice  was  given,  or  that  it  had  been 

discharge  of  a  jury  on  a  legal  hoUday,  are  not  waived,  there  is  no  improper  refusal  to  setUe 

repugnant  to  section  5  of  article  6  of  the  con-  the  bill  of  exceptions:  Id. 
stitution.     The  constitution  is  prohibitory  of 

legislation  establishing  terms  of  court  during  1178.     Continuance  after  commence- 

which  alone  judicial  business  can  be  transacted  ment  of  triaL  —  Where  the  trial  of  a  crimi- 

but  leave  the  legislature  at  liberty  to  allow  or  nal  case  has  commenced,  the  refusal  of  the 

disallow  the  transaction  of  aU  or  any  class  of  court  to  grant  a  continuance  on  account  of  the 

judicial  business  on  legal  holidays:  People  v.  absence  of  a  material  witness  for  the  defend- 

Soto,  65  CaL  621.  ant,   who  has   been  duly  subpoened,   is  not 

error,  if  no  cause  is  shown  why  the  applica- 

1148.     Presence  of   defendant    upon  tion  for  continuance  was  not  sooner  made: 

return  of  verdict.  —  The  record  in  a  prose-  People  v.  Beam,  66  CaL  394. 
cution  for  felony  sufficiently  shows  that  the 

defendant  was  present  in  court  when  the  ver-  1174.    Settlement:  See  People  v.  PraU, 

diet  against  him  was  received,  if  it  recites  that  decided  March  7,  1889.    Where  a  bill  of  ex- 

the  parties  and  their  attorneys  were  present  ceptions  in  a  criminal  case  is  settled  by  the 

at  every  stage  of  the  proceedinss^  and  that  tnal  jud^e  after  the  expiration  of  the  statu- 

upon  the  discharge  of  the  jury  the  defendant  tory    period    allowed    therefor,    the    reasons 

was  remanded  to  the  custody  of  the  sheriff:  which  may  have  induced  such  action  will  not 

People  V.  Jttnff  Qung  Sing,  70  Cal.  4G9.  be  inquired  into  on  appeal,  but  will  be  pre- 

Polling  Jurv  in  absence  of  defondant'e  sumed   to   have   been   sufficient:    People  v. 

attorney.  —  The    defendant's  attorney   was  Raschke,  73  CaL  378.    The  trial  court  may  re- 

iaformed  that  the  jury  had  come  into  court  fuse  to  settle  bills  of  exception  during  the 
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trial,  and  delay  roch  settlement  beyond  the  Peopfe  ▼.  TkonUon,  January  3»  1888;  People  v, 

atatatoiy  time;  and  it  is  its  duty  to  see  that  Lee  Chuck,  March  5,  1889. 

the  record  is  correct^  whether  any  objections  Newly    diBOOvered'  evidenoe    merelv 

are  made  by  attorney  to  the  proposed  bill  of  cnmulative  will  not  warrant  a  new  trial: 

exceptions  or  not:  People  v.  Oddeneon,  76  Id.  ^^^ple  v.   Ooldenson,  76  CaL   328;   People  ▼. 

328.     On  an  application  to  the  supreme  conrt  (yjSrien,  December  29,  1888. 
by  a  defendant  in  a  criminal  prosecution  for 

leave  to  prove  exceptions  taken  by  him  at  the  1 185.  Motion  in  amst  of  Judgment. 
trial,  which  the  jadge  of  the  conrt  below  has  —  A  motion  in  arrest  of  judgment  must  be 
refused  to  allow,  notice  of  the  application  founded  upon  defects  in  the  indictment  or  in- 
must  be  served  on  the  judge  of  the  lower  fonnation,  appearing  on  the  face  thereof:  Peop/e 
courts  and  on  the  district  attorney;  and  the  v.  Johneon,  71  CaL  384. 
petition  therefor  must  set  forth  the  exceptions 

taken,  and  a  general  statement  of  the  evidence  1191.     Prononndng     eentenoe.  —  A 
in  support  thereof:  People  v.  Biktneomi^  73  Id.  judgment  in  a  case  of  felony  pronounced  less 
1 ;  74  Id.  188.  than  two  days  after  the  rendition  of  the  verdict 
Amendment  of  bilL  — A  bill  of  excep-  is  valid,  where  no  objection  was  taken  at  the 
tions  in  a  criminal  case  which  had  been  pre-  time  or  before  the  judgment  was  pronounced: 
pared  in  time,  and  properly  left  with  the  clerk  People  v.  Mesa,  66  CaL  174. 
for  the  judge,  was  refused  settlement  on  ac- 
count of  its  defective  form.    The  attorneys  for  1182.     See  People  v.   Trovers,   73   Gal. 
the  defendant,  without  notice  to  the  district  682. 
attorney  or  to  the  judge,  and  without  their 

consent  thereupon  took  the  bill,  separated  the  1200.    Fronoandng  Judgment.  —  The 

pages  thereof,  and  inserted  a  statement  of  the  defendant  was  convicted  of  murder  in  the  first 

evidence  in  narrative  form.    The  bill  as  thus  degree.    When  he  appeared  for  judgment,  the 

amended  was  delivered  to  the  clerk  about  court  informed  him  of  the  information  pre- 

three  months  after  the  expiration  of  the  time  sented  against  him  for  the  crime  of  murder,  of 

allowed  for  its  presentation,  and  notice  given  his  arraiffutnent  and  plea  of  not  guilty,  of  his 

to  the  district  attorney  that  it  would  be  pre-  trial,  ana  the  verdict  finding  him  guilty  of 

sented  to  the  judge  for  settlement.     It  was  murder  in  the  first  degree.  He  was  then  asked 

held  that  tiie  bill  as  amended  was  a  new  bill,  whether  he  had  any  leeal  cause  to  show  why 

and  that  the  refusal  of  the  court  to  settle  it  on  judgment  should  not  ue  pronounced  against 

account  of  the  delay  in  its  presentation  was  him,  and  having  replied  in  the  negative,  was 

not  an  abuse  of  discretion:  January  y.  Superior  sentenced  to  be  hanged.    It  was  held  that  the 

Chart,  73  CaL  637.  requirements  of  this  section  were  sufficiently 

complied  with:  People  v.  Jung  Qung  Sing,  70 

1181.  Beoeiving  evidence  oat  of  ooort:  Cal.  469. 
See  People  v.  Tipton,  73  Cal.  405.    The  read- 
ing by  the  jury,  while  deliberating  upon  their  1205.     Fine   and   impriflonment:  See 
verdict,  of  a  copy  of  a  writing  which  had  been  Bx  parte  Henthaw,  73  Cal.  486.    This  section 
introduced  in  evidence,  but  which  they  did  applies  to  fines,  whether  or  not  coupled  with  a 
not  take  with  them  when  retiring  for  deubera-  sentence  of  imprisonment:  People  v.  RigkUH, 
tion.  is  the  reception  of  evidence  out  of  court,  66  Id.  184. 
within  the  meaning  of  this  section:  Peoples, 
Thornton,  74  Id.  482.  1207.    Tranecript:  See  People  v.  Kerfer, 

Irregularities. — Where   the   juiy   were  65  Cal.  234. 

leaving  the  court-room  for  consultation,  the  Judgment  must  confonn  to  verdict: 

c}erk,  without  the  knowledge  or  the  court  or  People  v.  Johnson,  71  CaL  384. 

consent  of  the  defendant,  handed  them  three  Judgment  roll:  See  People  v.  January,  77 

forms  of  verdict  correspondinff  to  those  men-  Cal.  179. 
tioned  in  the  instructions,  and  they  returned 

one  of  them,  such  action  is  not  erroneous  or  1285.     Appeal    in    cases    of   misde- 

irregular:  People  v.  Robinson,  65  Cal.  136.  meanor  prosecuted  by  indictment  or  in- 

Tninifflciency  of  evidence.  —  Where  the  formation.  — The  supreme  court  has  appellate 
evidence  is  conflicting,  a  verdict  of  conviction  lurisdiction  in  cases  oi  misdemeanor  prosecuted 
will  not  be  set  aside  on  the  ground  that  it  is  con-  by  indictment  or  information,  and  the  legisla- 
t^ary  to  the  evidence  :Peop^v.  if  cCurefy,  68 Cal.  ture  having  failed  to  provide  a  mode  of  pro- 
576;  and  a  verdict  will  not  be  set  aside  for  in-  cedure  on  such  appeals,  the  practice  pursued 
sufficiency  of  evidence,  if  it  yt^a  prima  facie  suf-  in  the  present  appeal  is  adopted;  and  hereafter 
ficient:  People  v.  Mayes,  66  Id.  697.  When  the  appeals  in  criminal  actions  prosecuted  by  in- 
evidence  is  otherwise  insufficient  to  justify  the  dictment  or  information,  amounting  to  mis- 
verdict,  a  conviction  for  larceny  cannot  be  sus-  demeanor  only,  will  be  entertained  from  the 
tained  by  the  mere  fact  that  the  defendant,  when  judgments  and  orders  mentioned  in  chapter  1 
a  witness  in  his  own  behalf,  made  a  false  state-  of  title  9  of  part  2  of  the  Penal  Code,  when 
ment  as  to  a  matter  in  no  way  connected  with  the  appeal  is  taken  in  the  manner  therein  pre- 
the  crime  of  which  he  was  accused:  People  v.  scribed:  People  v.  Jordan,  65  Cal.  044. 
Wong  Ah  You,  67  Id.  31.  Jurisdiction.  — The  supreme  court  under 

Witness  reading  newspaper  likely  to  article  6,  section  4,  of  the  constitution,  has  ap- 

influence  him:  See  People  v.  McCoy,  71  CaL  pellate  jurisdiction  in  criminal  cases  prosecuted 

395;  People  v.  Ooldenson,  76  Id.  328.  by  indictment  in  a  conrt  of  record  in  questions 

IllneBS  of  Juror:  See  People  v.  Brown,  76  of  law  only,  and  cannot  set  aside  a  verdict 

Cal.  573.  where  the  evidence  is  conflicting:   People  v. 

Separation  of  jury  and  drinking:  See  Bowers,  decided  June  14^  1888. 
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1387.  Appeal  —  No  appeal  lies  to  the  1288.  Appeal  by  people^  —If  throei^ 
sapreme  court  from  a  jadgment  in  a  eriminal  misdireTtion  of  the  jadge  in  matter  of  law  a 
caae»  unless  it  is  one  prosecuted  by  indictment  verdict  is  improperly  Rndered,  it  can  never 
or  information:  Tyler t.  ConmoBy,  65  CsL  28;  and  afterward,  on  application  of  the  prosecntifln  in 
none  lies  from  a  judgment  on  a  plea  of  former  any  form  of  proceeding,  be  set  aside;  and  where 
conviction.  Snch  a  judgment  is  not  a  final  the  court  instructs  the  jury  to  acquit  the  de- 
judgment:  People  v.  Mffjors,  65  Id.  100.  So  fendant^  and  the  juiy  retires,  and  returns  into 
also  an  order  dismissing  an  informaticm  for  court  and  renders  a  verdict  of  not  guilty,  the 
want  of  prosecution  is  not  appealable:  People  orderdirectingthe  jurytoacqnitwillnotbedis- 
v.  NoWm,  65  Id.  78.  The  same  is  true  of  an  turbed  by  the  i^pdlate  coar^  notwithstanding 
order  denying  a  motion  in  arrest  of  judgment:  the  trial  court  is  only  authorized  to  "  advise 
People  v.  Henry,  77  Id.  4^.  The  sapreme  the  jury  to  acquit:  People  ▼.  Born^  70  CaL  17. 
court  has  no  junsdiction  of  an  appeal  trova.  a  Appeal  irmn,  order  gqetaining  demur- 
judgment  of  the  superior  coort  affirming  a  rer:  See  Peop/e  ▼.  JonUuty  65  CaL  644. 
judgment  of  the  pdlico  court,  adjudging  a  de-  J>ieiniaHil  of  action  by  court.  — Ko  ap- 
pendant ffuilty  of  misdemeanor,  and  imposing  peal  lies  on  behalf  of  the  people  from  an  order 
a  fine  of  fifty  dollars:  People  ▼.  Meig^^e  Wharf  made  b^  the  saperior  court,  of  its  own  motion, 
Cb.,  65  Id.  99.  dismissmg  a  criminal  action:  People  ▼.  Jfor«, 

Becord  of  Judgment.  —  Where   in   the  71  Oak  542. 
transcript  and  bill  of  exceptions  no  record  of 

the  judgment  appears^  but  only  a  recital  from  ld40.    Mbtioe:  See  People  v.  Jordam^  6S 

the  minates  of  the  court  that  tiie  motion  for  a  OaL  11.    The  transcript  must  show  that  notice 

new  trial  was  overmled  and  defendant  sen-  of  appeal  was  serv^ed  on  the  attorney  of  the 

tenoed,  an  appeal  will  not  lie:  People  ▼.  Lemm,  adverse  party;  otherwise,  the  appeal  will  be 

77  CaL  908.  diM^aaed:  Peopler.  BeU,  70 Id.  33. 

1246.  Duty  of  derk  upon  appeal. 

Sec.  1246.  Upon  the  appeal  being  taken,  the  clerk  of  the  court  with 
whom  the  notice  of  appeal  is  filed  mnsty  within  twenty  days  thereafter,  in 
case  the  bill  of  exceptions  has  been  settled  by  the  judge  before  the  giving  of 
said  notice,  but  if  not,  then  within  twenty  days  from  the  settlement  of  the 
bill  of  exceptions,  without  charge,  transmit  to  the  clerk  of  the  appellate 
court  fifteen  printed  copies  (one  of  which  shall  be  certified  to  and  be  the 
original)  of  the  notice  of  appeal,  the  record,  and  of  aU  billa  of  exceptions: 
and  upon  receipt  thereof  the  clerk  of  the  appellate  court  must  file  the  origi- 
nal, an'd  dispose  of  the  copies  as  he  is  required  to  do  in  the  case  of  transcripts 
on  appeal  in  civil  cases,  and  all  his  services  as  provided  herein  must  be 
without  charge.  The  clerk  of  the  lower  court  must  also,  within  the  time 
above  specified,  serve  printed  copies  of  the  above-named  papers  without  charge 
upon  the  defendant's  attorney,  and  upon  the  attorney-general.  The  printing 
of  the  above-named  papers  is  a  county  charge.  [Amendment  approved  M<urck 
19f  1889;  Siaiutee  and  Amendmenle  1889,  8^4.] 

KoTis  OF  Didsioiia  Appugablb  to  Sxcnovs  124d-13M. 

Becord.  — Where  a  transcript  was  filed  in  XrraniiiotaifbctingKatetaiitialxiglits: 

June,  and  another  document  was  filed  in  Sep-  See  People  ▼.  Majore,  65  CaL  149;  People  ▼. 

tember,  oontaininf^    what   pnrported   to   be  Johmmm,  71  Id.  S^;  People  ▼.  Kwm,  iZ  Id. 

affidavits  on  a  motum  for  a  new  trial,  certified  316. 
by  the  derk  to  be  true  copies  of  affidavits  need 

on  snch  a  motion,  bat  with  no  certificate  nor  197S.    Bail  pending  appeaL  — Under 

indorsement  by  the  jndge,  and  not  appearing  this  section,  a  defendant,  aftor  his  conviction 

in  the  bill  of  exceptions,  the  affidavits  coo-  for  a  felony,  is  not  entitled  to  be  admitted  to 

stitnte  no  pari  of  the  record  on  appeal:  Ptopie  heSX  as  a  matter  of  ri^^t,  pending  an  appeal  to 

V.  Makoney,  77  Gal.  529.  the  sapreme  court:  ifo  parU  Brown,  68  GsL 

Brron-not  oljeoted  to  below?  See  People  176.    The  term  "  conviction, "  as  nsed  in  snch 

V.  Lee  Chuck,  March  5, 1SS9.  section,  signifies  a  finding  that  the  aocosed  is 

goilty,  eitner  bv  the  veraict  of  a  jory,  or  by 

1258.    BEattem  not  apparent  of  zee-  some  other  mo^e  mentioned  in  section  689  m 

ord:  See  People  v.  Von,  l>ecember  29,  1888.  this  code:  Id. 

▲pplieatkm  for  rehearing.  —Where,  in 
a  criminal  case,  the  counsel  for  the  accaaed,  19M.  Bail. — Under  the  provisions  of 
on  appeal,  ably  present  all  the  ralings  of  the  this  section,  a  person  chamd  with  a  crime  can- 
trial  conrty  and  after  decision  thereon  on  an  not  be  admitted  to  bail  by  a  magistrate  of  a 
application  for  rehearing  present  new  points,  county  other  than  the  one  in  which  the  war- 
purely  technical,  they  will  not  be  considered:  rant  was  issued,  or  the  arrest  made:  Manmr  v. 
Peopit  V.  Northey,  Jannary  25,  1889.  Superior  Court,  65  OaL  582. 
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1291.    Admiaabm  to  bail  ponding  ap-  testimony  fairly,  and  give  it  snch  credit  as 

peaL  — The  supreme  court  will  not  admit  a  they  thought  it  onght  to  receive,  — is  proper: 

prisoner  to  bad  pending  an  appeal  taken  by  People   v.  Kruipp,  71  Cal.  1.     On  a  trial  for 

him  from  a  jadement  convicting  him  of  a  fel-  murder,  where  the  defendant  has  been  called 

ony,  on  an  appucation  made  to  it  in  the  first  as  a  witness  on  his  own  behalf,  a  question  as 

instance,   nor  until   after  the  determination  to  whether  or  not  he  has  been  previously  ar- 

upon  its  merits  of  an  application  for  bail  before  rested  for  shooting  at  certain  individuals  can- 

the  judge  who  tried  the  canae:  People  v.  Jatk'  not  be  allowed  on  cross-examination,  for  the 

nary,  70  Cal.  34.  purpose  of  impeaching  him,  under  section  52051 

of  tne  Codo  of  Civil  Frocedure;  nor  can  he  be 

1821.    Impeachnient  of  witnoas. — Of  asked  as  to  his  knowledge  of  the  unlawful 

expert    on    insanity:    See  People  v.   Golden-  character  of   the    business    carried   on  at  a 

son,   76  Cftl.  328.    The  party  seeking  to  im-  house  where  he  was  emploved  as  door-keeper, 

peiMih  a  witness  may  ask  him  on  cro68*exami-  and  frequented   by  the  deceased:    People  r. . 

nation  whether  a  judgment  and  sentence  had  HamJldin,  68  Id.  101.    A  defendant  in  a  critn- 

been  pronounced  against  him  for  a  felony:  Peo-  inal  prosecution  who  has  become  a  witness 

o2e  V.  Rodrigot  69  Id.  601.    The  refusal  to  al-  in  his  own  behalf  cannot  be  cross-examineil  as 

low  the  denosition  of  the  prosecutinj^  witness,  to  any  facts  or  matters  not  testified  to  by  him 

taken  at  tne  preliminary  examination,  to  be  in  his  examination  in  chief.    If  the  trial  court 

read  in  evidence  for  the  purpose  of  contradict-  permit  a  more  extensive  <^ss-examination,  the 

ing  him,  is  not  error,  if  the  deposition  fails  to  right  secured  to  him  by  section  16,  article  l;of 

show  any  material  contradiction  of  his  testi-  the  constitution,  is  violated:  People  v.  O^Brien, 

mony  as  given  at  Uie  trial:  People  ▼.  Kaikman,  66  Id.  602.    But  where  he  testified  that  he 

72  Id.  212.  did  not  commit  the  act  charsed,  he  can  be 

Patendantaa  witneaa — ImpwifhTnent  asked  on  cross-examination  whether  a  letter 

at  — The  defendant  in  a  criminal  proaecntiony  shown  coataining  statements  tendins  to  oob*> 

who  is  a  witness  in  her  own  behalf,  cannot  be  tradict  his  denial  was  in   his   handwrilmg: 

oompdled  on  crmwi' oTaminatian  to  testify  to  People  ▼.  Hoeelle,  decided  December  31,  18^; 

statements  made  by  her  ont  of  coort,  which  and  he  may  be  asked  if  he  did  not  have  a  cou^ 

amoont  to  a  confession  of  the  crime,  unless  it  versation  with  a  certain  person  in  which  he 

be  first  shown  that  the  oonfeesion  was  volnn-  made  threats  against  the  person  injured;  Id.  A' 

tary.    And  this  is  mo,  although  the  evidence  defendant  who  nas  testified  in  his  own  behalf^ 

b6  offered  by  the  prosecution,  not  as  a  oonfes-  and  on  his  cross-examination  has  voluntarily 

■ion,  but  merely  mm  oontradicioiry  staAements^  made  statements  concerning  matters  not  em- 

for  the  purpose  of  impeaching  the  witness:  braced  in  his  examination  in  chief,  may  be 

Peools  ▼.  Teaion,  76  Cel,  415.  cross-examined   for  the   purpose  of   malring 

fivictettce  of  part  of  same  transactioii.  such  statements  mora  clear:  People  ▼.  iS^att^ 

— One  of  the  oonfessionB  introdnced  was  a  73  Id.  243. 
letter  written  by  the  defendant  when  in  jail» 

to  the  prosecuting  witness.  The  defendant  1846.  DepoaLtiona:  Bee PeopleY.CfrmuUM, 
testified  that  the  letter  was  written  at  the  76  CaL  301.  Admissibility  of  reporter's  tran- 
request  and  on  the  advice  of  her  mother,  who  script  of  testimony  of  deposing  witness:  See 
Tinted  her  at  the  jail  with  one  Oxendine,  and  Id.  A  defendant  having  appealed  by  counsel, 
told  her  that  she  had  oonsolted  an  attorney,  and  consented  that  the  testimony  of  a  deposing 
who  advised  the  writing  of  the  letter.  In  tms  witness  be  taken  down  and  read  in  evidence, 
camnection,  the  defendant  offered  to  prove  by  cannot,  on  the  trial*  object  to  such  deposition 
her  own  testimony,  and  by  the  testimony  of  because  it  does  not  conform  to  all  the  provisions 
her  mother  Mad  of  Oxendine,  that  at  that  con-  of  this  code:  Id. 
ferenoe  she  told  them  she  was  entirely  inno- 
cent, ^e  court  excluded  the  evidence.  Un-  1868.  Expert:  See  People  v.  Ooldentott, 
der  these  circumstances,  the  ruling  was  error,  <feoided  May  25,  1888.  A  physician  called  by 
as  the  conference  and  the  writing  of  the  letter  the  defendant  as  an  expert,  whose  competency 
should  be  considered  as  one  traasaotion:  Peo-  as  such  was  not  questioned,  was  asked  by  the 
pie  V.  Teaton,  75  C^  415.  defendant- as  to  whether  he  was  familiar  with 

Detaidant    In  difteent   infiomiBtion  a  particular  medical  book  on  mental  diseases, 

may  be  called:   See  Mbt  parte  SUee,  70  CaL  and  answered  in  the  affirmative.    The  ones- 

51.  tion  by  defendant  if  he  knew  whether  the  book 

was  a  standard  work  is  properly  excluded,  as 

1828.   Vailnze  of  defondant  to  teatiiy.  an  answer  would  not  have  tended  to  prove  tiie 

— Where  a  defendant  in  a  criminal  prosecn-  witness's  fiEMuiliarity  with  authors  upon  that 

tion  does  not  testify  as  a  witness  in  his  own  subject:  People  ▼.  i^iiifofi,  73  CaL  243. 
behalf,  the  failure  of  the  court  to  instruct  the 

jury  not  to  consider  his  failure  to  testify  as  1882.    DiamiewfcL  —The  failure  to  bring 

presumptive  evidence  of  guilt  is  not  error,  if  a  person  charged  with  crime  to  trial  within 

no  such  instmotion  was  requested  by  the  de-  sixty  days  after  the  filing  of  the  information 

fendant:  People  ▼.  Fl^nfu  73  CaL  511.  will  not  warrant  a  HismiBsal  of  the  prosecu- 

Defendant  aa  witneM.  —  An  instmotion  tion,  if  the  delay  was  caused  by  the  illuess  of 

that  the  jury,  in  weiffhinff  defendant's  tea-  the  trial  judge,  or  his  engagements  in  the  trial 

timony,    uould  comnder   nis    position,    the  of  other  causes;  People  ▼.  Uamilo,  69  Cal.  540; 

manner  in  which  he  might  be  anected  by  the  see  People  v.  Henry,  77  Id.  445.    A  defendant 

verdict^  and  the  veiy  grave  interest  he  must  U  not  entitied  to  be  discharged,  under  this 

feel  in  it»  and  whether  this  position  and  inter-  section,  on  the  sround  that  he  had  not  been 

estmight  not  affect  lus  credibility  and  color  his  brought  to  trial  within  sixty  days  after  the 

testimony;   bat  that  they  ahoud  weigh  the  filing  of  the  iafonnation,  when  the  delay  of 

483 


§§i38S-1487  PEKAL  COPE. 

the  trial  was  granted  at  hia  own  reqnest  and  privikte  corpoxationB;  or  with  article  1,  lectioa 

for  his  benefit:  People  ▼.  Clme,  74  Id.  675.  11,  regoiring  that  all  laws  of  a  general  nature 

shall   nave  a  nnifonn  operation:  Boyt^  and 

1888.  Constitutioiialityofactforiiro*  OirW  Aid  Soaety  ▼.  Reie,  71  CaL  627.    The 

bfttlonary  treatment  of  juvenile  offend-  police  jad([e*s  court  of  the  city^  and  county  of 

era.— This  section  is  not  in  oaiifliot»  either  San  Francisco  is  a  court  within  the  meaning 

with  article  4,  section  22;  of  the  constitution^  of  this  section,  and  may  exercise  the  jnrisdic- 

prohibiting  the  drawing  of  money  from  the  tion  granted  by  it:  Id.     An  order  of  such 

state  treasunr  for  the  benefit  of  any  corpora-  court  for  the  payment  out  of  the  city  and 

tiott  not  unoer  the  exdusiye  management  of  county  treacniry  of  the  sum  provided  for  iu 

the  state;  or  with  article  9,  section  8,  prohib-  the  statutes  is  not  an  exercise  of  the  right  of 

iting  the  appropriation  of  public  money  for  taxation  without  representation;  and  where 

the  support  of  any  schools  not  under  the  ex-  such  an  order  is  made,  it  is  the  dul^  of  the 

elusive  control  of  the  officers  of  the  public  treasurer  to  comply  therewith,  notwithstand- 

scXiools;  or  with  article  11,  section  13,  prohib-  ing  the  demand  has  not  been  first  approved  by 

iting  tiie  delegation  of  municipal  functions  to  the  board  of  supervisors:  Id. 

1888.    Prohibiting  visits  of  rnvnon  ia  employ  of  corporatiwM  or  persons  to  houses 

of  questionable  repute. 

Sec.  1389.  That  no  minors  in  the  employ  of  any  telephone  company,  spe- 
cial delivery  company,  or  association,  or  any  other  corporation,  or  person  or 
persons,  engaged  in  the  delivery  of  packages,  letters,  notes,  messages,  or  other 
matter,  shall  be  assigned  by  snch  corporations,  or  person  or  persons,  to  hire 
such  minors  to  the  keepers  of  houses,  variety  theaters,  or  other  places  oi 
questionable  repute,  or  to  other  persons  connected  with  such  places  of  ques- 
tionable repute,  nor  to  permit  them  to.  enter  such  places  of  illegal  or  ques- 
tionable calling;  that  this  law  shall  apply  alike  to  managers,  superintendents, 
and  agents  of  such  corporations,  and  to  be  enforced  against  them. 

Crime. 

Sbo.  2.  Any  person  violating  the  provisions  of  this  act  shall  be  guilty  of 
a  misdemeanor.  [New  section  approved  March  16^  1887;  Statutes  and  Amend* 
ments  1887^  119;  to  take  effect  immediately.l 

KoTBS  or  Decisions  Appucablx  to  SBcnoNS  1426-1670. 

1426.    Swearing    to    complaint. — A  is  in  due  form.    But  if  the  court  below  had 

complaint  charging  a  person  with  the  commis-  no  jurisdiction  of  the  offense  charged,  or  if 

sion  of  a  crime,  filed  in  the  police  court  of  the  it  affirmatively  appears  by  the  record  that 

city  and  county  of  San  FranciscOy  may  be  the  prisoner  was  tried  and  sentenced  for  the 

sworn  to  before  a  justice  of  the  peace:  PecpU  commission  of  an  act  which,  under  the  law, 

V.  Le  Roy,  S5  CaL  613.  constitutes  no  crime,  the  judsment  is  void, 

<  and  the  prisoner  should  be  discharged:  ^ 

1446.    Fine  and  imprisoBment— Ju-  parU  Mirande,  73  Cal.  366.  See  poet,  sec  1467. 
risdiction:  See  Sx  parte  keUy,  66  CaL  164.  Behearing. — A  petition  for  a  rehearing  in 

the  supreme  court  cannot  be  made  in  a  case  of 

1461.      Justices'  courts   as   criminal  habeae  cornua:  Ex  parte  JRobineon,  71  CaL  GOS. 
court:  See  Tn  re  CarriUo,  66  CaL  3.  One  failing  to  move  to  set  aside  infor- 

mation cannot  be  dischareed  on  habeas  eorpua, 

1469.  Trial  on  appeal:   See  Browm  t.  when:  Ex  parU  Moan,  66  CaL  216. 
Syperiw  Court,  72  CaL  14. 

1487.    Error  will  not  be  reviewed  on. 

1470.  Appeal.  —  Where  an  appeal  is  — A  party  convicted  of  an  offense  by  a  court 
taken  to  the  superior  court  from  a  judgment  having  jurisdiction  of  his  person,  and  of  the 
of  a  justice's  courts  adjudging  the  defendant  offense  for  which  he  was  tried,  cannot  be  dis- 
gujlty  of  battery,  and  sentencing  him  to  im-  charged  on  haJbea;e  corpus  because  of  errors  of 
prisonment  for  a  certain  terra,  and  defendant  law  committed  by  the  trial  court:  Ex  parte 
IS  released  from  custody  pending  the  appeal,  he  LehmkuJil,  72  Cal.  63.  See  ante,  sec.  1473. 
must  be  recommitted  to  prison,  upon  a  dis-  Commitment  and  examination  by  jus- 
missal  of  the  appeal,  notwithstanding  no  cer^  tioe  of  the  peace:  See  Ex  parte  Moan,  66  Cal. 
tificate  of  probable  cause  was  filed:  Ex  parte  216. 

Whitty,  66  CaL  168.  Judgment  void  in  part.  —  On  an  appli- 

cation for  a  writ  of  habeas  corpus,  the  judg- 
1478.    Error  will  not  be  reviewed  on.    ment  under  which  the  prisoner  is  held  vi  a 
—  Habeas  corpus  cannot  be  made  the  vehicle    unit,  and  if  one  portion  of  ic  is  without  the 
of  determinuu^  mere  errors,  where  a  conviction    jurisdiction  of  the  court  which  made  it,  the 
has  been  luu^  and  the  commitment  thereon    whole  is  void:  Ex  parte  Kelly,  C5  Cal.  154. 

4S4 


PENAL  CODE  §§1523-1573 

1628.    OoxLBtitatloxial  law. — Thelegis-  of  using  them  as  evidence  against  him  in  a 
latore  has  power  to  aathorize  the  issuance  of  future  prosecution;  such  action  of  the  officer 
a  watrrant  to  search  the  person  of  an  indiyid*  was  proper,  and  authorized  by  the  warrant: 
ual  in  a  proper  case,  and  neither  the  fourth  Collina  v.  Z^n,  68  Cal.  28i. 
amendment  of  the  United  States  constitution.  Knowledge  of  oflEtoae:    See   CoOma  v. 
nor  section  19  of  article  1  of  the  state  consti-  Lean,  68  Cal.  284. 
tution,  prohibits  it.     Such  power  has  been  ex- 
ercised bv  the  enactment  of  sections  1523  to  1526.    Oertiorari  to  review  action  of 
1642,  inclusive,  of  the  Penal  Code:  CoUint  v.  judge  in  issuing  warrant:  See  Chick  ▼.  Cqffeif, 
Lean,  68  Cal.  284.  75  Cal.  371. 

Officer  may  take  property  not  on  per- 
son— Lottery  tickets. — A   warrant   was  1547.    Embesslement   is  an  eztradict- 
regularly  issued  by  a  justice  of  the  peace,  and  able  offense  under  the  treatv  between  Mezioo 
directed  the  officer  executing  it  to  make  imme-  and  United  States  of  Deoeniber  11,  1861:  Peo- 
diate  search  of  the  person  of  the  plaintiff  for  pie  v.  Oray,  66  Cal.  271. 
lottery  tickets,   and  if   any  were  found,  to  Forgery,  extradition  of  offender:  See  Peo- 
bring   them    before  him.    The  officer,  after  pie  v.  PraU,  March  7,  18^. 
searching  the  person  of  the  plainti£^  discov- 
ered in  the  room  where  the  search  was  made  1670.     Fines  imiMsed  hjy  Jnstice   of 
a  package  of  such  tickets,  belonging  to  the  Los   Angeles    County,    disposition    of:    See 
plaintiff  and  in  his  possession,  but  not  on  his  Countu  of  Lob  Angeies  ▼.  Ci^  qf  Lob  Angelee, 
person,  and  carried  tbem  away  for  the  purpose  65  CaL  476. 

1678.  An  Ad  amending  an  ad  making  an  appropriation /or  the  eBtabiiBhment  qfapermanent 
/und  /or  the  purehoBe  qfjute  to  be  mam/aetured  at  the  etate  priBon  at  San  Quiniin,  approoed 
March  9, 1885. 

[Approved  March  16, 1889;  1889, 22&1 

Appropriation /or  pwehoBe  <if jute/or  etate  priBouB. 

0XOTION  1.  The  sum  of  one  hundred  thousand  dollars  is  hereby  appropriated  out  of  any 
money  in  the  state  treasury  not  otherwise  appropriated,  to  provide  and  mamtain  a  permanent 
revolving  fund  for  the  purchase  of  jute  for  the  state  prisons.  All  moneys  taken  therefrom  to 
be  used  exclusively  in  payment  for  jute,  to  be  used  in  manufacturing  in  said  state  prisons;  and 
so  much  of  the  money  received  from  the  sale  of  any  goods  manufactured  from  said  jute  shall  be 
returned  to  the  said  revolving  fund,  so  that  the  fund  shall  contain  one  hundred  thousand  dollars 
before  anv  of  the  proceeds  from  the  sale  of  said  manufactured  goods  are  used  for  any  other 
purpose  than  the  purchase  of  jute. 

Sxa  2.    This  act  shall  take  effect  immediately. 

An  Act  to  prooide/or  the  erection  at  San  Qtientin  state  prison  a  building /or  the  accommodation  qf 

the  ineane  priaoners,  and  makkng  an  appropriation  tlter^or. 
[Approved  March  19,  U89;  1889, 419.] 
The  act  appropriated  twenty  thousand  dollars  for  the  purpose  indicated. 

An  Act  to  provide/or  certain  wnprovements  and  repatre  ai  the  San  Qventin  Btateprieon,  and  making 

an  appropriation  ther^or. 
[Approved  March  19, 1889;  1889,  429.J 
The  act  appropriated  fifteen  thousand  dollars  for  the  purpose  indicated. 

An  Act  making  approprkiUonB/or  the  purchase  (/additional  jute  machinery  and  the  erection  qf 
additional  bmdmgs/or  the  manv/acture  qfjute  goods /or  the  state  prison  ai  oanQuentin,  andother 
expenses  incidental  and  relating  thereto, 

[Approved  March  21, 1887;  1887,  2Ml1 

Amropriation /or  purchase  qfjute  machinery,  etc 

DSonoN  1.  The  sum  of  one  hundred  and  sixty  thousand  dollars  is  hereby  appropriated  out 
of  any  money  in  the  state  treasury  not  otherwise  appropriated,  to  be  paid  to  the  state  board  of 
prison  directors,  to  pay  for  the  purchase  of  additionu  jute  machinery  and  the  erection  of 
buildings  for  the  manufacture  of  jute  goods,  and  other  expenses  immediately  appertaining  to  the 
carrying  out  of  the  object  of  tms  act,  for  the  state  prison  at  San  Quentin;  and  the  state  con- 
troller IS  hereby  ordered  and  directed  to  draw  the  necessary  warrants  therefor,  and  the  state 
treasurer  is  hereby  directed  to  pay  tiie  same. 

Sia  2.    This  act  shall  take  effect  immediately. 

An  Act  making  ampropriation  /or  the  purchase  qf  an  electrie  plant,  pump  and  pipe,  sewer  pipe, 
necessary  uheels/or  utilixing  the  water  qfthe  American  Rioer  /or  power  purposes,  and  the  erec- 
tion qfapower  buiicUng/or  the  state  prison  at  Folsom,  and  other  expenses  incidental  and  relating 
thereto. 

[Approved  March  11, 1689;  1889,  ISL] 

Utilkung  the  American  River /or  power  purposes  at  Foisom  state  prison. 

SscnoM  1.  The  sum  of  one  hundndd  and  twelve  thousand  ^ve  hundred  dollars  (1112,660) 
is  hereby  appropriated  out  of  any  money  in  the  state  treasury  not  otherwise  appropriated,  to 
be  paid  to  the  state  board  of  priMm  directors,  and  to  be  expended  for  the  objects  hereinafter 
specified:  For  the  purchase  of  necessary  material  for  the  construction  of  a  fire-proof  power- 
house, to  utilize  the  waters  of  the  American  River  for  power  purposes  at  the  state  prison  at 
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Fobom;  the  necessary  wheels  and  machinery  for  same;  Damping  machinery  and  pipe  ni 
to  snpply  the  prison  with  water  for  ail  purposes;  an  electric  plant  for  sapplymg  light  aiid 
power,  with  necessary  motors  and  dynamos;  sufficient  iron*stone  pipe  for  necessary  sevtn; 
and  otiier  expenses  immediately  ajppertaininff  to  the  carrying  out  of  this  act.  And  the  state 
oontroUer  is  hereby  ordered  and  directed  to  draw  the  necessary  warrants  therefor,  and  the  sbte 
treasurer  is  hereby  directed  to  pay  the  same. 

PvbUoathn  qfcontrada, 

8ko.  2.  Ko  contract  for  lumber,  iron,  machinery,  or  material  to  be  used  for  the  puipoM 
mentioned  in  section  one  of  this  act  shall  be  entered  into  by  the  directors  until  pablicatioa 
shall  be  made  in  at  least  three  (3)  diuly  newspapers,  two  (2)  of  said  newspapers  to  be  published 
in  the  city  of  San  Francisco,  and  one  m  the  city  of  Sacramento,  for  at  least  twenty  (20)  dsyi 
prior  thereto,  inviting  bids  for  the  supply  of  such  materiaL  Such  bids,  made  in  tiie  iaand 
sealed  proposals,  shall  be  opened  at  a  public  meeting  of  the  directors,  and  the  coniract  shall  be 
awarded  to  the  lowest  responsible  bidder  for  the  supplying  of  such  materiaL 

Auditing  qfbUU, 

Bwo.  3.  All  bills  for  material  and  machinery  shall  be  audited  by  fhe  board  of  prison  diieo- 
tom,  and  approved  by  the  state  board  of  ezammers  before  being  paid. 

JHreeton  qfpruon  to  sanction  all  f^ns,  medficaUon^  etc 

Sxa  4.  All  plans,  descriptions,  billB  of  matenals,  specifications,  and  estimates  requisiie, 
neoessary,  proper,  or  convenient  for  any  of  the  purposes  aforesaid,  shall  receive  the  sanction  d 
a  majority  of  the  state  board  of  prison  directors,  who  shall  cause  an  entry  to  be  made  in  their 
minutes  that  such  plans,  descriptions,  bills  of  materials,  specifications,  and  estimates  have  beoi 
approved.  It  shall  not  be  necessary  to  obtain  the  approval  or  sanction  of  any  other  board, 
officer,  or  person  to  said  plans. 

Ssa  6.    AU  acts  and  parts  of  acta  in  conflict  with  this  act  are  hereby  repealed. 

Saa  6.    Thla  act  shall  take  effect  immediatdy. 

An  Act  to  jNireAcue  adjacent  lands  at  San  QumHn  for  the  %tss  qfthe  state  prison^  togstksr  wA 

the  improvements  thereon,  aind  mailing  an  appropriation  thertfor* 
[Approved  March  19, 1B80;  1889, 419.] 
Purchase  qf  lands  for  state  prison  at  San  Quentin, 

SsenoN  1.  There  is  hereby  appropriated  out  of  any  money  in  the  state  treasury  not  otiiO' 
wise  appropriated,  the  sum  of  seven  thousand  seven  hundred  dollars,  to  be  paid  to  the  boirf 
of  state j^nson  directors,  and  to  be  expended  by  them  at  the  San  Quentin  state  prison,  as  fol- 
lows, viz. :  Purchase  of  land  to  straighten  boundary  line,  so  as  to  include  all  of  the  resenroin, 
five  hundred  dollars;  right  of  way  to  chanae  county  road,  one  thousand  dollars;  pnrcbaae  of 
ninety-five  acres  of  tide-lands,  owned  bv  W.  T.  Coleman,  two  thousand  five  hundred  doUan; 
purchase  of  two  acres  of  tide-land  and  nouses,  now  owned  by  Sophie  H.  Edwanis  and  Mi* 
fedwards,  two  thousand  dollars;  purchase  of  houses,  now  on  state  lands, — John  Mann,  foor 
hnndred  dollars;  Henry  Schlosser,  three  hundred  dollars;  Mrs.  Mary  Jones  (two),  &7o  hnadred 
dollars;  Mrs.  Saultry,  three  hundred  dollars;  D.  Sutherluid,  one  hnndred  dollars;  W.  OXjoij, 
one  hnndred  doUarft.    Total,  one  thousand  seven  hundred  dollars. 

fiML  2.  The  controller  is  hereby  directed  to  draw  his  warrant  in  favor  of  said  boaid  d 
trustees  for  the  amount  appropriated  by  section  one  of  this  act,  and  the  treasurer  is  herebf 
directed  to  pajr  the  same,  payable  as  provided  for  by  said  section  mis. 

Sfla  3.    Tms  act  shall  take  effect  and  be  in  force  from  and  after  its  passages 

An  AjBt  to  regulate  and  govern  the  state  prisons  qfCalffbrtdeu 

[Approved  March  19,  1889;  1889.  404.] 
State  prisons. 

SwTnov  1.  The  state  prisons  of  this  state  shall  be  knoM'n  as  the  state  prison  at  Saa 
Quentin,  which  shall  have  an  official  staff  conforming  to  the  laws  of  tiie  state  in  rebtioatB 
state  prisons;  and  the  state  prison  at  Folsom,  which  sluill  have  a  similar  staff  and  be  sinulaily 
organized,  and  all  the  finances  and  accounts  of  tiie  two  prisons  shall  be  kept  sepaiato  asd 
apart  from  each  other. 

Directors,  how  appointed, 

Seo.  2.  For  tne  government  and  management  of  the  California  state  prisons,  there  ahaH  be 
appointed  l^  the  governor,  by  and  under  the  advice  of  the  senate,  five  directors,  who  abill 
ho1|4  their  office  for  the  term  of  ten  years,  from  and  after  the  date  of  such  i^pointment;  sock 
ap^intments  to  be  made  as  vacancies  occur  in  the  board  as  it  now  exists.  In  case  of  death  or 
resignation  of  a  director,  his  successor  shall  be  appointed  to  fill  the  unexpired  term  of  each 
director  by  the  governor,  by  and  with  the  advice  of  the  senate.  Each  director  shall  sobacribe 
an  oath  of  office,  which  shall  be  indorsed  on  his  commission,  within  ten  days  after  reoeiriof 
written  notice  of  such  appointment,  and  a  duplicate  of  such  oath  shall  also  ue  filed  with  the 
secretary  of  state. 

BleeUon  qf  president. 

Sec.  3.  At  the  first  meeting  of  the  board  of  directors  in  the  year  eighteen  bundled  sad 
ninety,  and  annuallv  thereafter,  they  shall  elect  one  of  their  members  president  of  the  board, 
whose  duty  it  shall  be  to  preside  at  the  meeting  of  the  bcKEurd,  and  to  perform  such  other  datioi 
as  aoay,  from  time  to  time,  be  prescribed  by  the  rules  and  regulations  for  the  govenuiMnt  d 
the  board. 
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Quonmu 

Sec  4.  Three  memben  of  the  board  shall  constitate  a  quorum  for  the  tranaaotioa  of  all 
business,  but  no  order  of  the  board  shall  be  valid  unless  concurred  in  by  three  or  mora 
members. 

JhOy  qf  diredort. 

Ssa  5.  It  shall  be  the  duty  of  the  directors  to  determine  the  necessary  officers  and 
employees  of  the  prisons  other  than  those  of  the  wardens  and  clerks,  specifying  their  duties 
severally,  and  fixing  their  saluies;  to  prescribe  rules  and  regulations  for  the  government  of 
the  prisons,  and  to  revise  and  change  the  same  from  time  to  time  as  circumstances  ma> 
require,  and  to  board  and  lodge  the  officers  and  employees,  or  allow  them  a  money  commutar 
tion  in  lien  thereof;  promded,  the  warden  may  make  .temporary  rules,  in  cases  of  emergency, 
to  remain  in  force  until  the  succeeding  meeting  of  the  board.  At  least  three  of  the  directors 
shall  visit  the  prisons  once  in  each  mouth,  and  oftener  if  necessary,  at  such  time  as  they  may 
select.  The  directors  shall  audit  all  claims  for  supplies,  services,  and  expenses  of  officers  and 
employees,  and  all  other  demands  against  the  prison. 

Second — To  enter  or  cause  to  be  entered  on  their  journal  by  the  clerks  aU  official  acts  which 
shall  be  signed  by  at  least  three  members  of  the  board. 

Third—  On  or  before  the  first  day  of  December  of  each  year  to  report  to  the  governor  the 
condition  of  the  prisons,  together  with  detailed  statements  of  receipts  and  expenditures,  and 
soch  suggestions  concerning  the  prisoners  as  may  appear  to  be  necessary  and  expedient. 

Fourth — The  board  of  £rectors  shall  also  adopt  rules  and  regulations  not  inconsistent  with 
the  constitution  and  the  laws  of  the  state  of  California  for  the  government  -of  the  boardt  and 
may  change  the  same  at  their  pleasure. 

F{flh — ^The  board  of  directors  shall  have  power  to  establidi  aa  office  in  San  Frfncisoo,  and 
employ  a  secretary. 

Appointment  of  vxtrdent, 

Ssc.  6.  The  directors  shall  appoint  a  warden  for  each  prison,  who  shall  ta^t  and  subscribe 
«n  oath  or  affirmation  faithfully  to  discharge  the  duties  of  his  office,  as  prescribed  by  law, 
and  by  the  rules  and  regulations  of  the  boKArd  of  directors,  and  to  enter  mto  a  bond  to  the 
atate  of  California,  in  the  sum  of  twenty-five  thousand  dollars,  with  two  or  more  sufficient 
sureties,  to  be  approved  by  the  directors  and  the  attorney-general  of  the  state,  conditioned  to 
the  faithful  performance  of  such  duties  as  such  officer  aforesaid,  and  he  shall  hold  his  c^ce  four 
years  after  such  appointment;  the  first  appointments  alter  the  adoption  of  tiiis  act  to  take 
place  at  the  expiration  of  the  present  term  of  office  of  the  present  incumbents  thereoi^  or  when 
such  office  becomes  vacant. 

JUsidence  of  toardetu. 

Seo.  7.  The  wardens  shall  reside  at  the  state  prisons  to  which  they  are  respectively  as- 
signed, in  houses  provided  and  furnished  at  the  expense  of  the  state,  as  may  be  ordered  by  the 
Ixxtrd  of  directors,  and  it  shall  be  their  duty, — 

First  — To  fiU  all  subordinate  positions  that  may  be  created  by  order  of  the  board  of  direc- 
tors by  appointment  of  suitable  persons  thereto. 

^Second — Under  the  order  and  direction  of  the  board  to  prosecute  all  suits  at  law  or  in  equity 
that  oiay  be  necessary  to  protect  the  rights  of  the  state  in  matters  or  property  connected  wid^ 
tiie  prisons  and  their  management,  such  suits  to  be  prosecuted  in  the  name  of  the  board  of  state 
prison  directors. 

llurd — To  supervise  the  government^  discipline,  and  police  of  the  prisons,  and  to  enforee 
all  orders  and  regulations  of  the  board  in  respect  to  such  prisons.  A  regislary  of  convicts  shall 
be  kept  by  him,  and  in  which  shall  be  entered  the  name  of  each  convict,  the  crime  of  which  he 
is  convicted,  the  period  of  his  sentence,  from  what  county  sentenced,  by  what  court  sentenced, 
his  nativity,  to  what  degree  educated,  at  what  institution  and  under  what  system,  an  accurate 
description  of  his  person,  and  whether  he  has  been  previously  con&ied  in  a  state  prison  in  tlds 
cr  any  other  state,  and  if  so,  when  and  how  he  was  discharged. 

Fourth  —  He  shall  report  to  the  governor,  before  the  twentieth  of  each  month,  the  names  of 
all  prisoners  whose  terms  are  about  to  expire,  giviuG^  ia  such  report  the  terms  of  their  sentences, 
the  date  of  imprisonment,  the  amount  of  total  credits  to  the  aate  of  such  report,  and  the  date 
when  their  service  would  expire  by  limitation  of  sentence. 

Fiflh — To  perform  such  other  duties  as  may  be  prescribed  by  the  board  of  directors. 

Appointment  qf  clerk, 

ISKa  8.  The  board  of  directors  shall  appoint  a  derk  for  each  prison,  who  shall  take  an  oath 
of  office,  and  enter  into  a  bond  to  the  state,  with  sureties  satisfactory  to  the  board,  in  the  sum 
of  ten  thousand  dollars,  conditioned  that  they  will  faithfully  discharge  the  duties  required  of 
them.  The  clerks  shall  hold  their  office  for  the  period  of  four  years  after  such  appointments; 
the  first  appointments  after  the  adoption  of  this  act  to  take  place  at  the  expiration  of  liie  pres- 
ent term  of  office  of  the  present  incumbents  thereof,  or  when  such  office  becomes  vacant. 

I>uty<if. 

Seo.  9.  The  clerks  shall  keei>  the  accounts  of  the  prisons  to  which  they  are  severally  ap- 
pointed in  such  manner  as  to  exhibit  clearly  all  its  financial  transactions;  and  the  clerks  shall 
perform  such  other  duties  as  may  &om  time  to  time  be  required  of  them  by  the  board  of 
directors. 

Subordinate  appointTnents — QuaUfications, 

Ssa  10.  Ko  person  shall  be  appointed  to  any  office  by  the  wardens,  or  be  employed  in  the 
prisons  on  behalf  of  the  state,  wno  is  a  contractor  or  agent,  or  who  is  interested,  directly  or 
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indirectly,  in  any  basiness  carried  on  therein;  and  no  male  person  who  is  not  a  qualified  dector 
of  the  state  of  California  shall  be  appointed  by  the  wardens  to  any  office  in  or  aboat  the  pnaoBi^ 
nor  shall  any  be  appointed  or  employed  by  virtue  of  this  act  who  is  in  the  habit  of  intempenla 
nse  of  liquors,  and  a  single  act  of  intemperance  shall  jostify  his  discharge  or  removal,  and  it 
shall  be  ihe  duty  of  such  warden  to  discharge  such  person. 

Removal  qftoardena  and  elerka, 

SEa  1 1 .  Wardens  and  clerks  may  be  removed  bv  the  board  of  directors  at  any  time  fat  odb- 
conduct^  incompetency,  or  neglect  of  duty;  and  all-  other  offioera  and  employed  may  be  re- 
moved at  any  time,  at  the  pleasure  of  the  wardens. 

Salary  qf  wardens, 

Seo.  12.  The  wardens  shall  receive^a  salary  of  not  leas  than  tweatjr-foor  hundred  doQaii, 
and  not  to  exceed  three  thousand  dollars,  per  annum,  in  the  discretion  of  the  board  of  directoia 

Salary  qf  clerks, 

Seo.  13.  The  clerks  shall  receive  a  salary  not  to  exceed  eighteen  hundred  dollars  per  annmn, 
and  all  other  officers  and  employees  shall  receive  such  compensation  as  the  directors  may  deos 
just  and  equitable  in  each  case. 

Seo.  14.    The  board  of  directors  are  hereby  authorused  and  rejjuired  to  contract  for  provis- 
ions, clothing,  medicines,  forage,  fuel,  and  all  other  staple  supplies  needed  for  the  support  of 
the  prisons  for  any  ^riod  of  time,  not  exceeding  one  year,, ana  such  contracts  shall  be  umitod 
to  bona  fide  dealers  m  the  several  classes  of  artides  contracted  for.     Contracts  for  such  articki 
as  the  board  may  desire  to  contract  for  shall  be  given  to  the  lowest  bidder  at  a  public  letting 
theredf,  if  the  price  bid  is  a  fair  and  reasonable  one,  and  not  greater  than  the  usual  market 
value  an^  prices.    Each  bid  shall  be  accompanied  by  such  security  as  the  board  may  reqiiin^ 
conditional  upon  the  bidder  entering  into  a  contract  upon  the  terms  of  his  bid,  on  notice  of  tin 
acceptance  thereof,  and  furnishing  a  penal  bond,  with  good  and  sufficient  sureties,  in  such  snm 
as  the  hoard  may  require,  and  to  their  satisfaction,  that  he  will  faithfully  perform  his  oontraeti 
If  the  proper  officer  of  the  prison  reject  any  article  as  not  complying  with  the  contract,  or  if  a 
bidder  fail  to  furnish  the  articles  awarded  to  him  when  required,  the  proper  officer  of  the  prison 
may  buy  other  articles  of  the  kind  rejected  or  called  for,  in  the  open  market^  and  deduct  the 
price  thereof,  over  tiie  contract  price,  from  the  amount  due  to  the  bidder,  or  chaise  the  ssms 
up  against  him.    Notice  of  the  time,  place,  and  conditions  of  the  lettmg  of  contracts  shall  be 
given  for  at  least  two  consecutive  weeks  in  two  newspapers  printed  and  published  in  the  dty  and 
county  of  San  Francisco,  and  in  one  newspaper  printed  and  published  in  the  city  of  Sacramento^ 
and  in  the  county  where  the  prison  to  be  supplied  is  situated.    If  all  the  bids  made  atsoi^ 
letting  are  deemed  unreasonably  high,  the  boud  may,  in  their  discretion,  decline  to  contract^ 
and  may  again  advertise,  for  sudi  time  and  in  such  papers  as  they  see  proper,  for  proponh^ 
and  may  so  continue  to  renew  the  advertisement  untiT  satisfactory  contracts  are  ma&;  and  ia 
the  mean  time  the  board  may  contract  with  any  one  whose  offer  is  regarded  as  just  and  equi- 
table, or  may  purchase  in  the  open  market.    No  bid  shall  be  accepted,  nor  a  contract  entered 
into  in  pursuance  thereof,  when  such  bid  is  higher  than  any  other  bid  at  the  same  letting  for 
the  same  class  or  schedule  of  articles,  quality  considered,  and  when  a  contract  can  be  hM  at 
such  lower  bid.    When  two  or  more  bids  for  the  same  article  or  articles  are  equid  in  amoonl^ 
the  board  may  select  the  one  which,  all  things  considered,  may  by  them  be  thought  best  for  the 
interest  of  the  state,  or  they  mav  divide  the  contract  between  the  bidders,  as  in  their  Jn^g- 
ment  may  seem  proper  and  rignt.    The  board  shall  have  power  to  let  a  contract  in  the  aflere- 
gate,  or  they  may  segregate  the  items,  and  enter  into  a  contract  with  the  bidder  or  bidden 
who  may  bid  lowest  on  the  several  articles.    The  board  shall  have  the  power  to  reject  the  bid 
of  an V  person  who  had  a  prior  contract,  and  who  had  not,  in  the  opinion  of  the  board,  ^ttihfaHf 
complied  therewith. 

Moneys  to  be  paid  into  staU  treasury. 

Sec.  15.  All  moneys  received  or  collected  by  the  wardens  by  virtue  of  this  act  shall  be  said 
by  them  into  the  state  treasury  to  the  credit  of  a  fund  to  be  known  as  the  state  prison  fund,  at 
least  as  often  as  once  per  month,  exceptinjg  so  much  thereof  as  may  be  necessary  to  pay  the  ex- 
penses and  money  allowed  discharged  prisoners,  and  the  current  expenses  of  maintaining  and 
operating  the  prisons,  and  the  expenses  of  tiieir  officers  and  employees.  The  wardens  shall  re- 
quire vouchers  for  all  moneys  by  them  expended,  and  safely  keep  the  same  on  file  in  their 
respective  offices  at  the  prisons.  For  all  sums  of  money  required  to  be  paid,  other  than  for  tbe 
uses  above  named,  as  well  as  for  said  uses  when  there  is  not  sufficient  money  in  Ihe  hands  of 
the  warden,  drafts  shall  be  drawn  on  the  controller  of  state,  signed  by  at  least  three  of  tbe 
directors,  and  the  controller  of  state  shall  draw  his  warrant  on  the  state  treasurer,  who  sbaE 
pay  the  same  out  of  any  moneys  belonging  to  the  state  prison  fund  or  appropriated  for  the  nee 
or  support  of  the  state  prisons.  The  amount  of  all  money  retained  by  the  wardens  and  tbe 
aggregate  amount  paid  out  shall  be  reported  quarterly  to  the  controller  of  state,  and  the  proper 
entries  shall  be  made  on  the  controllers  books. 

^tvenuea  to  be  paid  to  loarden. 

Ssa  16.  All  revenues  of  the  prisons,  unless  herein  otherwise  provided,  shall  be  paid  to  As 
wardens,  who  alone  are  authorijeed  to  receipt  for  the  same  and  disdkargo  from  liability.  Wbea 
any  sum  of  money  is  paid  to  the  wardens,  they  shall  cause  the  same  to  be  properly  entered  es 
the  books  by  the  clerks. 

Report  to  coniroBer, 
Ssa  17.    On  payment  of  any  moneys  into  the  state  treasury,  as  provided  in  this  sct^  tbe  wv 
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denB  and  state  treasnrer  shall  report  to  the  controller  of  state  the  amount  so  paid,  and  the 
state  treaaorer  shall  give  the  wardens  a  receipt  therefor,  which  receipt  ^all  be  filed  with  the 
controller.  Ihe  wardens  shall  report  to  the  controller  of  state  the  amount  of  money  paid  into 
said  treasury  by  them  dnring  each  months  and  shall  also  report  to  said  controller  of  state  the 
amounts  received  and  disbnraed  by  them  every  three  months,  and  dnring  the  period  for  which 
snch  report  shall  be  made,  which  quarterly  report  shall  be  signed  by  tiie  waxdea  and  at  least 
three  of  the  directors. 

BmphymefU  qf  coiwkti. 

Sec.  18.  All  convicts  may  be  employed  by  authority  of  the  board  of  JLbrectors,  under  charge 
of  the  wardens  respectively,  and  such  skilled  foremen  as  he  may  deem  necessary  in  the  perform- 
ance  of  work  for  the  state,  or  in  the  manufacture  of  any  article  or  articles  for  the  state,  or  the 
manufacture  of  which  is  sanctioned  by  law.  At  San  Quentin  no  artides  shall  be  manufactured 
for  sale  except  jute  fabrics.  At  Folsom  after  the  completion  of  the  dam  and  canal  the  board 
may  commence  the -erection  of  structures  for  jute  manufacturing  purposes.  The  board  of  di- 
rectors ure  hereby  authorized  to  purdiase  from  time  to  time  such  toob,  machinery,  and  materials, 
and  to  direct  the  employment  of  such  skilled  foremen  as  may  be  necessary  to  carrv  out  the  pro- 
visions of  this  section,  and  to  dispose  of  the  articles  manufactured,  and  not  needed  by  the  state, 
for  cash,  at  private  sale,  in  such  manner  as  provided  by  law. 

Treatment  qf  prisoners. 

Seo.  19.  In  the  treatment  of  the  prisoners,  the  following  general  rules  shall  be  observed: 
Bach  convict  shall  be  provided  with  a  bed  of  straw,  or  other  suitable  material,  and  sufficient 
covering  of  blankets,  and  shall  be  supplied  with  garments  of  coarse,  substantial  material,  of  dis- 
tinctive manufacture,  and  with  sufficient  plain  and  wholesome  food  of  such  variety  as  may  bo 
most  conducive  to  good  health. 

PumshmenL 

Second  —  No  punishment  shall  be  inflicted  except  by  the  order  and  under  the  direction  of  the 
wardens. 

Tlurd  —  The  warden  shall  keep  a  correct  account  of  all  money  and  valuables  upon  the 
prisoner  when  delivered  at  the  prison,  and  shall  pay  the  amount,  or  the  proceeds  thereof,  or 
return  the  same  to  the  convict  when  discharged,  or  to  his  legal  representative  in  case  of  his 
death;  and  in  the  case  of  the  death  of  such  convict  without  being  released,  if  no  leg^  repre- 
sentative shall  demand  such  property  within  five  years,  the  same  shall  be  paid  into  the  state 
prison  fund. 

Fourth  —  The  rules  and  reflations  prescribing  the  duties  and  obligations  of  the  prisoners 
shall  be  printed  and  hung  up  m  each  cell  and  shop. 

Contfkle, 

Fifth —  Each  convict,  when  he  leaves  the  prison,  shall  be  supplied  with  the  mone^  taken 
from  him  when  he  entered,  and  which  he  has  not  disposed  of,  together  with  any  sum  which  may 
h  ave  been  earned  by  him  for  his  own  account,  allowed  to  him  by  the  state  for  good  conduct  or 
diligent  labor,  or  may  have  been  presented  £o  him  from  any  source;^  and,  in  case  the  prisoner 
has  not  funds  sufficient  for  present  purposes,  ho  tbaH  be  furnished  with  five  dollars  in  money,  a 
suit  of  clothes,  costing  not  more  than  ten  dollars,  and  by  the  cheapest  route  to  the  place  where 
sentenced  from,  if  the  prisoner  desires  to  return  there,  or  to  any  other  place  of  the  same  cost; 
and  he  shall  be  entitled^  if  he  so  elect,  to  immunity  from  having  his  hair  cut,  or  from  being 
shaved,  for  three  calendar  months  immediately  prior  to  his  discharge.  It  shall  not  be  lawful 
for  the  officers  of  the  prison  to  furnish,  or  permit  to  be  furnished,  to  any  one,  for  publication, 
the  name  of  any  prisoner  about  to  be  discharged.  When  the  warden,  and  such  other  officers 
as  may  be  desi^piated  bv  the  directors  to  act  with  him  in  such  cases,  shall  be  of  opinion  that 
any  convict  is  insane,  they  shall  make  proper  examination,  and  if  they  remain  of  the  opinion 
that  such  person  is  insan^  the  warden  shalf  certify  the  fact  to  the  superintendent  of  one  of 
the  state  asylums  for  the  insane,  and  shall  forthwith  send  such  oonvict  to  said  asylum  for  care 
and  treatment.  If  at  the  expiration  of  the  term  of  sentence,  the  insane  oonvict  is  still  in  the 
insane  asylum,  he  shaU  be  allowed  to  remain  there  until  discharged  cured.  It  shall  be  the  duty  of 
the  warden,  also,  to  send  to  the  directors  a  copy  of  snch  certificate,  and  thereafter  a  statement  as 
to  lus  subsequent  acts  regarding  the  said  insane  convict.  And  it  shall  be  the  dut^  of  the  su- 
perintendent of  the  insane  asylum  to  receive  such  insane  convict  and  keep  him  until  cured.  It 
shaU  be  his  dutv,  upon  receipt  of  such  insane  convict,  to  notify  the  directors  of  the  fact,  giving 
name,  date,  and  where  from,  and  from  whose  hands  received.  When,  in  the  opinion  of  the 
superintendent,  snch  insane  convict  is  cured  of  insanity,  it  shall  be  his  duty  to  immediately 
notify  the  directors  thereof;  and  it  shaU  be  his  duty  ^^  to  notify  the  warden  of  the  prison 
from  whence  he  was  received,  who  shall  immediately  send  for,  tak^  and  receive  the  said  oon- 
vict back  into  the  prison,  the  time  passed  at  the  asylum  counting  as  a  part  of  such  conviofs 
sentence.  Before  cuscharffins  any  convict  who  may  be  insane  at  the  time  of  the  expiration  of 
his  sentence,  the  warden  &bSi  first  give  notice,  in  writing,  to  a  judge  of  a  superior  court  of  the 
coimty  in  which  the  state  prison  may  be  located,  over  which  he  has  control,  of  the  fact  of  such 
insanity;  whereupon  said  court  shall  forthwith  make  an  order,  and  deliver  tiie  same  to  the  shcor- 
iff  of  said  county,  oommanding  him  to  remove  such  insane  convict  and  take  him  before^  said 
conrt  Upon  the  receipt  of  such  order,  it  shall  be  the  duty  of  said  sheriff,  to  whom  it  is  di- 
rected, to  execute  and  return  the  same  forthwith  to  the  court  bv  whom  it  was  issued,  and  there- 
upon the  said  court  shall  cause  proper  examination  to  be  made  by  medical  experts,  and  if  it 
shall  satisfactorily  appear  that  such  convict  is  insane,  said  court  shall  order  him  to  be  confined 
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in  one  of  the  insane  Mylams.  The  sheriff  shall  receive  the  same  compensation  ajs  for  transfer- 
ring a  prisoner  to  the  state  prison,  and  to  be  paid  in  the  same  manner.  If  any  jndge,  alter 
having  been  notified  by  the  warden,  shall  neglect  to  canae  snch  order  to  be  made,  as  herein  pro- 
vided, or  any  such  sheriff  shall  neglect  to  remove  Inch  insane  convict,  as  required  by  the  pro- 
visions of  tms  section,  it  shall  be  the  duty  of  the  warden  to  cause  such  insane  convict  to  be 
removed  before  a  superior  court  of  a  county  in  which  the  state  prison  is  located,  in  charge  of  an 
officer  of  the  prison,  or  other  suitable  person,  for  the  purpose  of  examination;  and  the  cost  of 
such  removal  shall  be  paid  out  of  the  state  treasury,  in  the  same  manner  as  when  reuMved  by 
the  sheriff,  as  herein  provided. 

Labor  qf  prisoners. 

8bo.  20.  .  The  state  board  of  prison  directors  shall  require  of  every  able-bodied  convict  con- 
fined in  a  state  prison  as  many  hours  of  faithful  labor  in  each  and  every  day  during  his  term  of 
imprisonment  as  shall  be  prescribed  by  the  rules  and  reflations  of  the  prison.  Every  convict 
who  shall  have  no  infraction  of  the  rules  and  regulations  of  the  prison  or  laws  of  the  state 
recorded  against  him,  and  who  performs  in  a  faithful,  orderly,  and  peaceable  manner  the  duties 
assigned  to  him,  shsdl  be  allowed  from  his  term,  instead  and  lieu  of  the  credits  heretofore  al- 
lowed by  law,  a  deduction  of  two  months  in  each  of  the  first  two  years,  four  months  in  each 
of  the  next  two  years,  and  ^ye  months  in  each  of  the  remaining  years  of  said  term,  and  pro 
rata  for  any  part  of  a  vear,  where  the  sentence  is  for  or  more  or  less  than  a  year.  The  mode  of 
reckoning  ci^ts  shall  be  as  shown  in  the  following  table: — 


No.  of  years  of  Sen- 
tence. 


First  year... 
Second  year 
Third  year.. 
Fourth  year 
Fifth  year..  . 
Sixth  year. .. 
Seventh  year. 
Ei|ghth  year, 
Ninth  year. 
Tenth  year., 


. . .  • 


.• . . 


Qood  Time 
Granted. 


months, 
months, 
months, 
months, 
months, 
months, 
months, 
months, 
months, 
months. 


Total  Good  Time  Hade. 


2  months 

4  months 

8  months 

1  year 

1  year  and  5    mouths. 

1  year  and  10  months . 

2  years  and  3    months . 

2  years  and  8    months , 

3  years  and  1    month . 
3  years  and  6    months , 


TiSM  to  be  Served  if  Full 
Time  Is  Made. 


10 

.  1  year  and  8 
.2  years  and  4 


..3  years  and  7 
..4  years  and  2 
..4  years  and  9 
..5  years  and  4 
5  years  and  11 
..6  years  and  5 


months 
months 
months 
3  years 
months 
months 
months 
months 
months 
months 


And  so  on,  through  as  many  years  as  may  be  the  term  of  the  sentence.  Each  convict  shall 
be  held  entitled  to  these  deductions,  unless  the  board  of  directors  shall  find  that  for  miscon- 
duct or  other  cause  he  should  not  receive  them.  But  if  any  convict  shall  commit  any  assault 
upon  his  keeper,  or  any  foreman,  officer,  convict,  or  person,  or  otherwise  endanger  life,  or  shall 
be  guilty  of  any  flagrant  disregard  of  the  rules  of  the  prison,  or  commit  any  misdemeanor,  or 
in  any  manner  violate  anv  of  the  rules  and  regulations  of  ihe  prison,  he  shall  forfeit  all  deduc- 
tions of  time  earned  by  him  for  good  conduct  litcfore  the  commission  of  such  offense,  or  that» 
under  this  section,  he  may  earn  in  the  future,  or  shall  forfeit  snch  part  of  such  deductions  as 
to  the  board  of  directors  may  seem  just;  such  forfeiture,  however,  shall  be  made  only  by  the 
board  of  directors  after  due  proof  of  the  offense  and  notice  to  the  offsnder;  nor  shall  any  for^ 
feiture  be  imposed  when  a  party  has  violated  any  rule  or  mlee  without  violence  or  evil  intent, 
of  which  the  directors  shaU  be  the  sole  judges.  The  board  shall  have  power  to  restore  credits 
forfeited,  for  such  reasons  as  by  them  may  seem  proper. 

United  States  criminals, 

Sjso,  21.  All  criminals  sentenced  to  the  state  prisons  by  the  authority  of  the  United  States 
shall  be  received  and  kept  according  to  the  sentence  of  the  court  by  which  they  were  tried, 
and  the  prisoners  so  confined  shall  1^  subject  in  all  respects  and  discipline  and  treatment  as 
though  committed  under  the  laws  of  this  state.  The  wardens  are  hereby  authorized  to  charge 
and  receive  from  the  United  States,  for  the  use  of  the  state,  an  amount  sufficient  for  the  sup- 
port of  each  prisoner,  the  cost  of  all  clothing  that  may  be  furnished,  and  one  dollar  per  month 
for  the  use  of  the  prisoner.  No  other  or  further  charge  shall  be  made  by  any  officer  for  or  on 
account  of  such  prisoners. 

Oas  and  toater. 

Sso.  22.  The  board  of  directors  shall  have  power  to  contract  for  the  supply  of  gas  and  water 
for  said  (prisons),  upon  such  terms  as  said  board  shall  deem  to  be  for  the  Dest  interests  of  the 
state,  or  to  manufacture  gas,  or  furnish  water  themselves,  at  their  option.  Thev  shall  also 
have  power  to  erect  and  construct,  or  cause  to  be  erected  and  constructed,  electrical  apparatus 
or  other  illuminating  works  in  tJieir  discretion,  with  or  without  contracting  therefor,  on  such 
terms  as  they  may  deem  just.  The  board  shall  have  full  power  to  erect  any  building  or  struc- 
ture deemed  necessary  by  them,  or  to  alter  or  improve  the  same,  and  to  pay  for  the  same  from 
the  fund  api>ropriated  for  the  use  or  support  of  the  prisons,  or  from  the  earnings  thereof,  with- 
out advertising  or  contracting  therefor;  provided,  that  no  building  or  structure,  the  cost  of 
which  wiU  exceed  five  thousand  dollars,  shall  be  erected  or  constructed  without  first  obtaining 
the  consent  of  the  governor,  secretary,  and  treasurer  of  the  state,  or  a  majority  thereof.  The 
board  shall  have  power  to  ff ive  for  meritorious  service  to  any  convict  discharged,  or  about  to 
be  discharged,  a  sum  in  addition  to  that  already  allowed  not  exceeding  ten  dollars. 

Ho  other  compensation  than  ffiat  aUowed  by  directors, 
Bso.  23.    No  officer  or  employee  shiJl  receive,  directly  or  indirectly,  any  compensation  for 
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his  services  other  than  tiiat  prescribed  by  the  directors;  nor  shall  he  receive  any  compensation 
whatever,  directly  or  indirectly,  for  any  act  or  service  which  he  may  do  or  perform  tor  or  on 
behalf  of  any  contractor,  or  Agent,  or  employee  of  a  contractor.  For  any  violation  of  the  pro- 
visions of  this  section,  the  officer,  agent,  or  employee  of  the  state  shall  be  discharged  from  his 
office  or  service;  and  every  contractor,  or  employee,  or  agent  of  a  contractor  engaged  therein, 
shall  be  expelled  from  the  prison  grounds,  and  not  again  permitted  within  the  same  aa  a  con* 
tractor,  agent,  or  employee. 

Ifoi  to  make  preaerUa  to  eonvicta  vrithout  permuakm. 

Ssa  24.  jNfo  officer  or  emplovee  of  the  state,  or  contractor,  or  employee  of  a  contractor, 
shall,  without  permission  of  the  board  of  directors,  make  any  gift  or  present  to  a  convict,  or 
receive  any  from  a  con  vict»  or  have  any  barter  or  dealinss  with  a  prisoner.  For  every  violation 
of  the  provisons  of  this  section,  the  party  engaged  therein  shall  incur  the  same  penalty  as 
prescribed  in  section  twenty  three. 

J^oi  to  be  intereated  in  eoniraeta,  etc 

Sia  25.  Ko  officer  or  employee  of  the  prison  shall  be  interested^  directly  or  indirectly,  in 
any  contract  or  purchase  made  or  authorized  to  be  made  by  any  one  for  or  on  behalf  of  the 
prisons. 

Arumal  reporta, 

Sza  26.  There  shall  be  printed  annually  for  the  use  of  the  prisons  five  hundred  copies  of  the 
annual  report  of  the  board  of  directors,  and  the  clerk  shall  annually  transmit  to  eaioh  of  the 
state  prisons  in  the  United  States  one  copy  of  such  report. 

Bonda. 

8sa  27.  All  the  bonds  of  officers  and  employees  under  this  act  shall  bo  deposited  with  the 
secretary  of  state. 

8hopa  deatroyed  by  fire  may  he  rdmdlt 

Ssa  28.  If  any  of  the  shops  or  buildings  in  which  convicts  are  employed  are  destroyed  in 
any  way,  or  injured  by  tire  or  otherwise,  they  may  be  rebuilt  or  repaired  immediately,  under  the 
direction  of  the  board  of  directors,  by  and  with  the  advice  and  consent  of  the  governor,  attor- 
ney-general, and  secretary  of  state,  and  the  expenses  thereof  paid  out  of  any  funds  in  the  state 
treasury  not  otherwise  appropriated  by  law. 

Mtpori  to  governor, 

oBa  29.  The  board  of  directors  must  report  to  the  governor  from  time  to  time  the  names  of 
any  and  all  persons  confined  in  the  state  prisons  who,  in  their  judgment^  ought  to  be  pardoned 
out  and  set  at  liberty  on  account  of  good  oondu^t^  or  unusual  term  of  sentence,  or  any  other 
cause  which,  in  their  opinion,  should  entitle  the  prisoner  to  pardon. 

Ssa  30.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this  act  are  hereby 
repealed. 

Ssa  31.    This  act  shall  take  effect  immediately. 

NoTSs  ov  Decibionb  Affuoablb  to  SscnoH  1597. 

1597.     Hoiuie  of  correction. — Under  oharae  of  prior  oonvictians  of  felonies,  oan- 

the  act  of  April  1,  1878,  a  defendant  prosecut-  not  be  sentenced  to  imprisonment  in  the  house 

ed  in  the  superior  court  of  the  city  and  county  of  correction  in  that  city  and  county;  and  a 

of  San  Francisco,  for  the  crime  of  burglary,  judsment  to  that  effect  is  yoid:  EaparteMoom 

who  pleads  guill^  thereto,  and  confessea  a  Foot,  72  OaL  10. 
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[Ekiaoted  in  1887  and  1889»  and  not  inoorponitod  In  otber  parte  of  thia  Tohuna.] 


ADTTIiTEBATION   OF  WINIL 

An  Act  to  prohibit  the  BophiMccOion  and  adidtemtion  of  iomMi  and  to  prevent 

fraud  in  the  manftfaeture  and  eale  thereof 

[Approved  Marah  7, 1887;  1887,  48.] 
Defining  pure  viine. 

Section  1.  For  the  purposes  of  this  act,  pure  wine  shall  be  defined  as  fol- 
lows: The  juice  of  grapes  fermented,  preserved)  or  fortified  for  use  as  a  bev- 
erage, or  as  a  medicine,  by  methods  recognized  as  legitimate  according  to  the 
provisions  of  this  act;  unfermented  grape-juice,  containing  no  addition  of 
distilled  spirits,  may  be  denominated  according  to  popular  custom  and  de- 
mand as  wine  only  when  described  as ''  unfermented  wine,"  and  shall  be 
deemed  pure  only  when  preserved  for  use  as  a  beverage  or  medicine,  in  ac- 
cordance with  the  provisions  of  this  act.  Pure  grape-must  shall  be  deemed 
to  be  the  juice  of  grapes,  only  in  its  natural  condition,  whether  expressed  or 
mingled  with  the  pure  skins,  seeds,  or  stems  of  grapes.  Pure  condensed 
grape-must  shall  be  deemed  to  be  pure  grape-must  from  which  water  has 
been  extracted  by  evaporation,  for  purposes  of  preservation  or  increase  of 
saccharine  strength.  Dry  wine  is  that  produced  by  complete  fermentation 
of  saccharine  contained  in  must.  Sweet  wine  is  that  which  contains  more 
or  less  saccharine  appreciable  to  the  taste.  Fortified  wine  is  that  wine  to 
which  distilled  spirits  have  been  added  to  increase  alcoholic  strength,  for 
purposes  of  preservation  only,  and  shall  be  held  to  be  pure  when  the  spirits 
BO  used  are  the  product  of  the  grape  only.  Pure  champagne,  or  sparkling 
wine,  is  that  which  contains  carbonic  acid  gas  or  effervescence  produced  only 
by  natural  fermentation  of  saccharine  matter  of  must,  or  partially  fermented 
wine  in  bottle. 

Prohibiting  deleterious  eubstitutea. 

Sec.  2.  In  the  fermentation,  preservation,  and  fortification  of  pure  wine,  it 
shall  be  specifically  understood  that  no  materials  shall  be  used  intended  as 
substitutes  for  grapes,  or  any  part  of  grapes;  no  coloring  matters  shall  be 
added  which  are  not  the  pure  product  of  grapes  during  fermentation,  or  by 
extraction  from  grapes  with  the  aid  of  pure  grape  spirits;  no  foreign  fruit 
juices,  and  no  spirits  imported  from  foreign  countries,  whether  pure  or  com- 
pounded with  fruit  juices  or  other  material  not  the  pure  product  of  grapes, 
shall  be  used  for  any  purpose;  no  aniline  dyes,  salicylic  acid,  glycerine, 
alum,  or  other  chemical  antiseptics  or  ingredients  recognized  as  deleterious 
to  the  health  of  consumers,  or  as  injurious  to  the  reputation  of  vdne  as  pure, 
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shall  be  permitted;  and  no  distilled  spirits  shall  be  added  except  for  the  sole 
purpose  of  preservation,  and  without  the  intention  of  enabling  trade  to 
lengthen  the  volume  of  fortified  dry  wine  by  the  addition  of  water,  or  other 
wine  weaker  in  alcoholic  strength. 

Prohibiting  vse  of  materials  injurious  to  consumers,  for  promotion  of  fermentation. 
Sec.  8.  In  the  fermentation  and  preservation  of  pure  wine,  and  during 
the  operations  of  fining,  or  clarifying,  removing  defects,  improving  qualities, 
blending  and  maturing,  no  methods  shall  be  employed  which  essentially  con- 
flict with  the  provisions  of  the  preceding  sections  of  this  act,  and  no  mate- 
rials shall  be  used  for  'the  promotion  of  fermentation,  or  the  assistance  of 
any  of  the  operations  of  wine  treatment,  which  are  injodous  to  the  consumer 
or  the  reputation  of  wine  as  pure;  provided^  that  it  shall  be  expressly  under- 
stood that  the  {wactices  of  using  pure  tannin  in  small  quantities,  leaven  to 
excite  fermentation  only,  and  not  to  increase  the  material  for  the  production 
of  alcohol;  water  before  or  during,  but  not  after,  fermentation,  for  ttie  purpose 
of  decreasing  the  saccharine  strength  of  musts  to  enable  perfect  fermentation; 
and  the  natural  products  of  grapes  in  the  pure  forms  as  they  exist  in  pure 
grape-musts,  skins,  and  seeds;  sulphur  fumes  to  disinfect  cooperage  and  pre- 
vent disease  in  wine;  and  pure  gelatinous  and  albuminouB  substances,  for 
the  sole  purpose  of  assisting  fining,  or  clarification,  shall  be  specifically  per- 
mitted in  the  operations  hereinbefore  mentiooed,  in  accordance  with  recog- 
nised legitimate  custom. 

Unlawful  sale  of  impure  mnes. 

Sec.  4.  It  shall  be  unlawful  to  sell,  or  expose,  or  offer  to  sell)  tinder  the 
name  of  wine,  or  grape-musts,  or  condensed  musts,  or  under  any  names 
designating  pure  wines  or  pure  musts,  as  hereinbefore  classified  and  defined, 
or  branded,  labeled,  or  designated  in  any  way  as  wine  or  musts,  or  by  any 
name  popularly  and  commercially  used  as  a  designation  of  wine  produced 
from  grapes,  such  as  claret,  burgundy,  hock,  sauteme,  port,  sherry,  madeira, 
and  angelica,  any  substance  or  compound,  except  pure  wine,  or  pure  grape- 
must  or  pure  grape  condensed  must,  as  defined  by  this  act,  and  produced  in 
accordance  with  and  subject  to  restrictions  herein  set  forth;  provided,  that 
this  act  shall  not  apply  to  liquors  imported  from  any  foreign  country,  .which 
are  taxed  upon  entry  by  custom  laws  in  accordance  with  a  specific  duty,  and 
contained  in  original  packages  or  vessels,  and  prominently  branded,  labeled, 
or  marked,  so  as  to  be  known  to  all  persons  as  foreign  products,  excepting, 
however,  when  such  liquor  shall  contain  adulterations  of  artificial  coloring 
matters,  antiseptic  chemicals,  or  other  ingredients  known  to  be  deleterious  to 
the  health  of  consumers;  and  provided  further,  that  this  act  shall  not  apply 
to  currant  wine,  gooseberry  wine,  or  wines  made  from  other  fruits  than  the 
grape,  which  are  labeled  or  branded  and  designated,  and  sold  or  offered  or 
exposed  for  sale,  under  names,  including  the  word  ''wine,"  but  also  expressing 
distinctly  the  fruit  from  which  they  are  made,  as  gooseberry  wine,  elderberry 
wine,  or  the  like.  Any  violation  of  any  of  the  provisions  of  any  of  the  pre- 
ceding sections  shall  be  a  misdemeanor. 

Excepting  champagne  and  sparkling  udne. 

Seo.  5.    Bxceptions  from  the  provisions  of  this  act  shall  be  made  in  the 
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case  of  pore  champagne,  or  sparkling  wine,  so  far  as  to  permit  the  use  of 
crystallized  sugar  in  sweetening  the  same  according  to  usual  customs,  but 
in  no  other  respect. 

Pisnalty. 

Sec.  6.  In  all  sales  and  contracts  for  sale,  production,  or  delivery  of  pro- 
ducts defined  in  this  act,  such  products,  in  the  absence  of  a  written  agreement 
to  the  contrary,  shall  be  presumed  to  be  pure,  as  herein  defined,  and  such 
sale  or  contracts  shall,  in  the  absence  of  such  an  agreement,  be  void,  if  it  be 
established  that  the  products  so  sold  or  contracted  for  were  not  pure  as  herein 
defined;  and  in  such  case  the  concealment  of  the  true  character  of  such 
products  shall  constitute  actual  fraud  for  which  damages  may  be  recovered, 
and  in  a  judgment  for  damages,  reasonable  attorney  fees,  to  be  fixed  by  the 
court,  shall  be  taxed  as  costs. 

Labeh. 

Sec.  7.  The  controller  of  the  state  shall  cause  to  have  engraved  plates, 
from  which  shall  be  printed  labels,  which  shall  set  forth  that  the  wine 
covered  by  such  labels  is  pure  California  wine,  in  accordance  with  this  act, 
and  leaving  blanks  for  the  name  of  the  particular  kind  of  wine  and  the  name 
or  names  of  the  seller  of  the  wine  and  place  of  business.  These  labels  shall 
be  of  two  forms  or  shapes,  one  a  narrow  strip  to  cap  over  the  corks  of  bottles, 
the  other  a  round  or  square,  and  suflSciently  large,  say  three  inches  square, 
to  cover  the  bungs  of  packages  in  which  wine  is  sold.  Such  labels  shall  be 
furnished  upon  proper  application  to  actual  residents,  and  to  be  used  in  this 
state  only,  and  only  to  those  who  are  known  to  be  growers,  manufacturers, 
traders,  or  handlers,  or  bottlers  of  California  wine;  and  such  parties  will  be 
required  to  file  a  sworn  statement  with  said  controller,  setting  forth  that  his 
or  their  written  application  for  such  labels  is  and  will  be  for  his  or  their  sole 
use  and  benefit,  and  that  he  or  they  will  not  give,  sell,  or  loan  such  label  to 
any  other  person  or  persons  whomsoever.  Such  labels  shall  be  paid  for  at 
the  same  rate  and  price  as  shall  be  found  to  be  the  actual  cost  price  to  the 
state,  and  shall  be  supplied  from  time  to  time  as  needed,  upon  the  written 
application  of  such  parties  as  are  before  mentioned.  Such  label,  when  affixed 
to  bottle  or  wine  package,  shall  be  so  affixed  that  by  drawing  the  cork  from 
bottle  or  opening  the  bung  of  package,  such  label  shall  be  destroyed  by  such 
opening;  and  before  affixing  such  labels,  all  blanks  shall  be  filled  out,  by 
stating  the  variety  or  kind  of  wine  that  is  contained  in  such  bottle  or  package, 
and  also  by  the  name  or  names  and  post-office  address  of  such  grower,  manu- 
facturer, trader,  handler,*  or  bottler  of  such  wine. 

Pfire  California  wine. 

Sec.  8.  It  is  desired  and  required  that  all  and  every  grower,  manufac- 
turer, trader,  handler,  or  bottler  of  California  wine,  when  selling  or  putting 
vp  for  sale  any  California  wine,  or  when  shipping  California  wine  to  parties 
to  whom  sold,  shall  plainly  stencil,  brand,  or  have  printed  where  it  will  be 
^^asily  seen,  first,  **Pure  California  wine,"  and  secondly  his  name,  or  the  firm's 
name,  as  the  case  may  be,  both  on  label  of  bottle  or  package  in  which  wine 
is  sold  or  sent;  or  he  may  in  lieu  thereof,  if  he  so  prefers  and  elects,  affix  the 
label  which  has  been  provided  for  in  section  seven.    It  shall  be  unlawful  to 
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affix  any  such  stamp  or  label  as  above  provided  to  any  vessel  containing  any 
substance  other  than  pure  wine  as  herein  defined,  or  to  prepare,  or  use  on 
any  vessel  containing  any  liquid,  any  imitation  or  counterfeit  of  such  stamp, 
or  any  paper  in  the  similitude  or  resemblance  thereof,  or  any  paper  of  such 
form  and  appearance  as  to  be  calculated  ,to  mislead  or  deceive  any  unwary 
person,  or  cause  him  to  suppose  the  contents  of  such  vessel  to  be  pure  wine. 
It  shall  be  unlawful  for  any  person  or  persons,  other  than  the  ones  for  whom 
such  stamps  were  procured,  to  in  any  way  use  such  stamps,  or  to  have  pos- 
session of  the  same.  A  violation  of  any  of  the  provisions  of  this  section  shall 
be  a  misdemeanor,  and  punishable  by  fine  of  not  less  than  fifty  dollars  and 
not  more  than  five  hundred  dollars,  or  by  imprisonment  in  the  county  jaU 
for  a  term  of  not  exceeding  ninety  days,  or  by  both  such  fine  and  imprison- 
ment. All  moneys  collected  by  virtue  of  prosecutions  had  against  persons 
violating  any  provisions  of  this  or  any  preceding  sections  shall  go,  one  half  to 
the  informer,  and  one  half  to  the  district  attorney  prosecuting  the  same. 

Controller  to  keep  record  of  stamps. 

Sec.  9.  It  shall  be  the  duty  of  the  controller  to  keep  an  account,  in  a  book 
to  be  kept  for  that  purpose,  of  all  stamps,  the  number,  design,  time  when 
and  to  whom  furnished.  The  parties  procuring  the  same  are  hereby  required 
to  return  to  the  controller  semi-annual  statements  under  oath,  setting  forth 
the  number  used,  and  how  many  remains  on  hand.  Any  violation  of  this 
section  by  the  person  receiving  such  stamps  is  a  misdemeanor. 

Use  and  disposition  of  stamps. 

Sec.  10.  It  shall  be  the  duty  of  any  and  all  persons  receiving  such  stamps 
to  use  the  same  only  in  their  business,  in  no  manner  or  in  no  wise  to  allow 
the  same  to  be  disposed  of  except  in  the  manner  authorized  by  this  act;  to 
not  allow  the  same  to  be  used  by  any  other  person  or  persons.  It  shall  be 
their  duty  to  become  satisfied  that  the  wine  contained  in  the  barrels  or  bottles 
is  all  that  said  label  imports  as  defined  by  this  act.  That  they  will  use  the 
said  stamps  only  in  this  state,  and  shall  not  permit  the  same  to  part  from 
their  possession,  except  with  the  barrels,  packages,  or  bottles  upon  which 
they  are  placed  as  provided  by  this  act.  A  violation  of  any  of  the  provisions 
of  this  section  is  hereby  made  a  felony. 

Seo.  11.  This  act  shall  take  effect  and  be  in  force  ninety  days  after  its 
passage. 

AGBICUIiTUBAL   DISTSICTS. 

An  Act  to  am>end  sections  two,  four,  six,  seven,  and  eight  of  ''  An  Act  entitled 

an  Act  to  form  agricultural  districts,  to  provide  for  the  organization  of 

agricultural  associations  therein,  and  for  the  management  and  control  of  the 

same  by  the  state,"  approved  April  IS,  1880,  so  as  to  create  certain  additional 

districts. 

[Approved  March  9,  1887;  1887,  80.] 

Section  1.  Sections  two,  four,  six,  seven,  and  eight  of  an  act  entitled 
"An  Act  to  form  agricultural  districts,  to  provide  for  the  organization  of 
agricultural  associations  therein,  for  the  management  and  control  of  the 
same  by  the  state,"  approved  April  fifteenth,  eighteen  hundred  and  eighty, 
is  hereby  amended  so  as  to  read  as  follows:  — 
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Agricultural  Districts  Nos.  2^  ISj  and  21. 

Section  2.  The  counties  of  San  Joaquin,  Merced,  Stanislaus,  and  Tuol- 
umne shall  constitute  Agricultural  District  Number  Two;  the  counties  of 
Tulare  and  Eem  shall  constitute  Agricultural  District  Number  Fifteen;  the 
counties  of  Merced,  Mariposa,  and  Fresno  shall  constitute  Agricultural 
District  Number  Twenty-one. 

Agricultural  Districts  Nos.  4j  ^S^  ^i  <^^  ^9. 

Section  4.  The  counties  of  Sonoma  and  Marin  shall  constitute  Agricul- 
tural District  Number  Four,  and  the  counties  of  Solano  and  Napa  shall 
institute  Agricultural  District  Number  Twenty-five;  the  counties  of  Los 
Angeles,  San  Bernardino,  and  Ventura  shall  constitute  Agricultural  Dis- 
trict Number  Six;  and  the  county  of  Santa  Barbara  shall  constitute  Agricul- 
tural District  Number  Nineteen. 

Agricultural  Districts  Nos.  7,  i^,  and  16. 

Section  7.  The  counties  of  Monterey  and  San  Benito  shall  constitute 
Agricultural  District  Number  Seven;  the  county  of  Santa  Cnu  shall  con- 
stitute Agricultural  District  Number  Fourteen;  the  county  of  San  Luis 
Obispo  shall  constitute  Agricultural  District  Number  Sixteen. 

Agricultural  Districts  Nos.  17 ^  8^  18y  and  26. 

Section  8.  The  counties  of  Nevada  and  Placer  shall  constitute  Agricul- 
tural District  Number  Seventeen;  and  the  county  of  El  Dorado  shall  con- 
stitute Agricultural  District  Number  Eight;  the  counties  of  Alpine,  Inyo, 
and  Mono  shall  constitute  Agricultural  District  Number  Eighteen;  the 
counties  of  Amador  and  Calaveras  shall  constitute  Agricultural  District 
Number  Twenty-six. 

Sbo.  2.    This  act  shall  take  effect  immediately. 

Sbo.  8.  All  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby 
xepealed. 

An  Act  to  amend  section  one  (i),  to  repeal  sections  two  ()9),  three  {S)ffour  (4)i 
.  five  {6)y  six  {6) J  seven  (7),  eight  (^),  nine  (P),  ten  {10) ^  and  eleven  {11) j 
and  to  renumber  sections  twelve  {12)y  thirteen  {IS)^  fowrteen  {H)^  fifteen 
{lS)j  sixteen  {16)^  seventeen  (i7),  eighteen  {18)^  and  nineteen  {19)^  of  an 
act  entiUed  ^^An  Act  to  form  agricultural  districts^  to  provide  for  the  organi- 
zation of  agricultural  associations  therein^  and  for  the  management  and  con- 
trol of  the  sams/*  approved  April  16 j  1880^  amended  March  d,  1883^  amended 
March  P,  1886 J  amended  March  I4, 1886,  amended  March  P,  1887,  to  repeal 
all  laws  amendatory  thereof,  and  to  provide  for  the  reorganizalion  of  epnsting 
districts  and  the  formation  of  new  districts. 

[Appiored  March  6^  1889;  1889,  7&J 

Section  1.  Section  one  of  said  act  is  hereby  amended  so  as  to  read  as 
follows: — 

Agricultural  districts. 

Section  1.  The  several  counties  of  this  state  divided  and  classified  into 
agricultural  districts  and  numbered  as  follows,  to  wit:  The  counties  of  San 
Francisco  and  Alameda  shall  constitute  Agricultural  District  No.  1.  The 
counties  of  San  Joaquin  and  Stanislaus  shall  constitute  Agricultural  District 
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No.  2.  The  connties  of  Butte,  Tehama,  aod  Colusa  eball  constitute  Agricait- 
tmral  District  No^  8.  The  counties  of  Sonoma  and  Marin  shall  oonatiiote 
Agrieultuzal  District  No.  4.  The  counties  of  San  Mateo  and  Santa  Glaia 
shall  constitute  Agricultural  District  No.  6.  The  counties  of  Los  Angeks 
and  Ventura  shall  constitute  Agricultural  District  No.  6.  The  counitiiea  of 
Monterey  and  San  Benito  shall  constitute  Agricultural  District  Na  7.  The 
county  of  El  Dorado  shall  constitute  Agricultural  District  No.  8.  The  Goost 
ties  ef  Del  Norte  and  Humboldt  shall  constitute  Agricultural  District  No.  9. 
The  counties  of  Siskiyou  and  Trinity  shall  consUtute  Agricultural  District 
No.  10.  The  counties  of  Plumas,  Sierra,  Lassen,  and  Modoc  shall  constituta 
Agricultural  District  No.  11.  The  counties  of  Lake  and  Mendocino  shall 
constitute  Agricultural  District  Na  12.  The  counties  of  Sutter,  Yolo^  and 
Yuba  shall  constitute  Agricultural  District  No.  13.  The  countiea  of  Santa 
Cruz,  save  and  except  that  part  thereof  southeast  of  the  line  beginning  at  a 
point  where  the  Aptos  Creek  empties  into  the  bay  of  Monterey,  and  extend- 
ing directly  northeast  to  the  boundary  line  of  Santa  Clara  County,  shall  eon- 
constitute  Agricultural  District  No.  14.  The  counties  of  Tulare  and  Kern 
Shan  constitute  Agricultural  District  No.  15.  The  county  of  San  Luia 
Obispo  shall  constitute  Agricultural  District  No.  16.  The  county  of  Nevada 
shall  constitute  Agricultural  District  No.  17.  The  counties  of  Alpine,  Mono, 
and  Inyo  shall  constitute  Agricultural  District  No.  18.  The  county  of  Santa 
Barbara  shall  constitute  Agricultural  District  No.  19.  The  county  of  Placer 
shall  constitute  Agricultural  District  No.  20.  The  counties  of  Merced^  Mari- 
posa, and  Fresno  shall  constitute  Agricultural  District  No.  21.  The  county 
of  San  Diego  shall  constitute  Agricultural  District  No.  22.  The  county  of 
Contra  Costa  shall  constitute  Agricultural  District  No.  23.  All  that  part  of 
Santa  Cms  County  southeast  of  a  line  beginning  at  a  point  where  the  Aptos 
Creek  empties  into  the  bay  of  Monterey,  and  extending  in  a  direct  line  north- 
east  to  the  boundary  line  of  Santa  Clara  County,  shall  constitute  Agricul- 
tural District  No.  24.  The  counties  of  Solano  and  Napa  shall  constitute 
Agricultaval  District  No.  25.  The  counties  of  Sacramento  and  Amador  shall 
oonstitnte  Agricultural  District  No.  26.  The  county  of  Shasta  shall  consti- 
tute Agricultural  District  No.  27.  The  county  of  San  Bemaidino  shall  con- 
stitute Agricultural  District  Na  28.  The  counties  of  Calaveras  and  Tuohimne 
shall  eonstitote  Agricultural  Distriet  No.  29. 

S)Eo.  9.  Sections  two  (2),  three  (3),  four  (4),  five  (5>,  six  (G),  seven  (7), 
eight  (8),  moe  (9),  ten  (10),  and  eleven  (11)  of  said  act  are  hereby  re- 
pealed. 

Sbo.  8.  Sisefions  twohm  (12),  thirteen  (13),  fourteen  (14),  fifteen  (16), 
sixteen  (16),  seventeen  (17),  eighteen  (18),  nineteen  (19),  and  twenty  (20) 
are  hereby  renumbered  as  follows,  respectively,  to  wit:  Section  twelve  (12)  is 
hereby  waaobexed  two  (2i),  seetion  thirteen  (13)  ia  heveby  numbered  three 
(3),  section  fourteen  (14)  is  hereby  numbered  four  (4),  section  fifteen  (15) 
is  hereby  numbered  five  (6),  section  sixteen  (16)  is  hereby  numbered  six 
(6),  section  seventeen  (17)  is  hereby  numbered  seven  (7),  section  eighteen 
(18)  is  hereby  numbered  eight  (8),  section  nineteen  (19)  is  hereby  numbered 
nine  (9),  and  section  twenty  (20)  is  hereby  numbered  ten  (10). 

Seo.  4.    All  laws  amendatory  of  *^An  Act  to  form  agricultural  districts,  to 
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provide  for  the  organization  of  agricultural  associations  therein,  and  fbv  th« 
management  and  control  of  the  same,"  approved  April  fifteenth,  eighteen 
hundred  and  eighty,  and  all  laws  or  parts  of  laws  in  conflict  with  thiff  act| 
are  hereby  repealed. 

Sbg.  5.    This  act  shall  take  effisct  and  be  in  force  from  and  after  its  pas- 
sage.! 

BANK   COMMISSIONERS. 


An  Act  to  amend  *^An  Act  creating  a  board  of  hank  comndaHoners^  and  prt" 
ecribing  their  duties  and  powers^^  approved  March  18^  1878. 

[Approved  Harck  10,  1SS7;  1887,  90.] 

SEcnov  1.  Section  three  of  an  act  creating  a  board  of  bank  commissioB- 
«r8,  and  prescribing  their  duties  and  powers,  is  hereby  amended  so  as  thread 
as  follows: — 

lAcenee  to  transact  hrmness  of  a  savings  hank. 

Section  8.  The  duties  of  the  bank  commissioners  shall  be  to  prepare  and 
fhmish  to  every  savings  bank,  bank^  and  banking  company  incorporated  un- 
der the  laws  of  this  state,  or  any  other  state  or  territory,  or  foreign  countiy, 
doing  business  in  this  state,  applying  therefor  in  writing,  a  license,  in  the 
ftnrm  to  be  prescribed  by  them,  authorizing  such  corporation  to  use  the  name 
and  to  transact  the  business  of  a  savings  bank,  bank,  or  banking  company^ 
for  one  year  firom  the  date  of  issuance  thereof;  profAded^  that  such  license 
may  be  issued  at  any  time,  subject  to  the  disqualification  mentioned  in  flec- 
tion seven  of  this  act;  to  receive  and  place  on  file  in  their  office  the  semi-annual 
reports  required  to  be  made  by  savings  banks,  or  banks,  or  banking  corpojpa- 
tions,  by  this  act;  to  prepare  and  furnish,  on  demand,  to  all  persons,  firmi^ 
partnerships,  corporation,  or  officers  required  to  make  and  return  stateoMeat 
or  report  to  said  bank  commissioner  by  the  provisions  of  this  act,  blank  fosms 
for  such  statements  or  reports  as  may  by  law  be  required  of  them;  to  make, 
on  or  before  the  first  day  of  October  in  each  year,  a  report  to  the  governor  of 
this  state  containing  a  tabular  statement  and  synopsis  of  the  several  reporto 
which  have  been  filed  in  their  office  since  their  last,  report,  and  any  other 
proceedings  had  or  done  by  them  under  this  act,  showing  generally  the  con-i 
£tion  of  the  respective  savings,  commercial,  and  other  banking  corporatioiMi 
or  institutions  of  this  state,  and  such  other  matters  as  in  their  opinion  may 
be  of  interest,  to  the  public,  with  a  detailed  statement,  verified  by  their 
oaths,  of  all  moneys  and  foes  of  office  received  by  them  during  tho  sasi^ 
period. 

Sec.  2.  Section  four  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows:— 

Duties  of  commissioners — Examine  and  report  to  c^tomeff^neral  once  in  eoA 

year. 

Section  4.  It  shall  be  the  duty  of  one  or  more  of  the  bank  commissioneis 
as  designated  by  the  commissioners,  once  in  each  year,  and  as  often  as  in 
theix  judgment  may  be  deemed  necessary,  without  previous  notice,  to  visit 
and  make,  personally,  a  full  examination  of  each  bank,  savings  bank,  saving 
and  loan  society,  or  other  society,  association,  company,  or  institution  incor^ 
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porated  under  the  laws  of  this  state,  or  any  other  state  or  territory,  or  those 
of  any  foreign  country,  and  doing  business  in  this  state,  or  any  trust  com- 
pany receiving  money  on  deposit,  to  inspect  all  books,  papers,  notes,  bonds, 
or  evidence  of  debt  of  such  corporation,  and  all  securities;  to  ascertain  the 
condition  of  every  such  corporation,  its  solvency,  its  ability  to  fulfill  all  its 
obligations,  and  report  its  condition  to  the  attorney-general  as  soon  as  practi- 
cable after  such  examination. 

Seo.  8.  Section  eleven  of  said  act  is  hereby  amended  so  as  to  read  as 
follows: — 

Di9c<mtinuance  of  illegal  practices. 

Section  11.  If  such  commissioners,  on  examination  of  the  affairs  of  any 
corporation  mentioned  in  this  act,  shall  find  that  any  such  corporation  has 
been  guilty  of  violating  its  charter  or  law,  or  the  provisions  of  this  act,  or  is 
conducting  business  in  an  unsafe  manner,  they  shall,  by  an  order  addressed 
to  the  corporation  so  offending,  direct  discontinuance  of  such  illegal  and 
unsafe  practices  and  a  conformity  with  the  requirements  of  its  charter  and 
of  law  under  this  act;  and  if  such  corporation  shall  refuse  or  neglect  to  com- 
ply with  such  order,  or  whenever  it  shall  appear  to  said  commissioners  that 
it  is  unsafe  for  any  such  corporation,  as  in  this  act  mentioned,  to  continue  to 
transact  business,  they  shall  notify  the  attorney-general  of  such  fact,  who, 
after  examination,  in  his  discretion,  may  commence  suit  in  the  proper  court 
ilgainst  such  corporation,  to  enjoin  and  prohibit  the  transaction  of  any  further 
business  by  such  corporation;  and  upon  the  hearing  of  the  case,  if  the  judge 
of  the  court  where  the  case  is  tried  shall  be  of  the  opinion  that  it  is  unsafe 
for  the  parties  interested,  or  for  such  corporation,  to  continue  to  transact 
business,  and  that  such  corporation  or  institution  is  insolvent,  he  shall  issue 
the  injunction  applied  for  by  said,  commissioners  and  attorney-general,  who 
sliall  cause  said  injunction  to  be  served  according  to  law;  and  said  judge 
sliall  further  direct  said  commissioners  to  take  such  proceedings  against  such 
(corporation  as  may  be  decided  upon  by  its  creditors.  If  any  corporation 
mentioned  in  this  act,  which  is  now  insolvent,  or  which  may  hereafter  become 
insolvent,  or  be  thrown  into  liquidation  by  process  of  law,  or  by  the  order  or 
consent  of  its  stockholders,  directors,  managing  officers,  managers,  or  credi- 
tors, the  affairs  of  such  corporation  shall  be  closed,  and  the  business  thereof 
settled  within  four  years  from  the  time  it  shall  be  declared  to  be  insolvent,  or 
be  thrown  into  liquidation,  as  the  case  may  be,  unless  at  the  expiration  of 
such  time  it  shall  obtain  the  consent,  in  writing,  from  a  majority  of  the  board 
of  bank  commissioners,  to  continue  in  liquidation  for  a  longer  period.  The 
bank  commissioners  shall,  however,  have  no  power  to  grant  a  continuance  for 
such  purpose  for  a  longer  period  than  one  year  at  each  time.  Any  corpo- 
ration mentioned  herein,  now  in  liquidation,  or  that  may  be  hereafter  thrown 
into  liquidation,  shall  make  semi-annual  reports  of  the  condition  of  its  affairs 
to  the  bank  commissioners,  in  the  same  manner  as  the  solvent  banks  men- 
tioned in  this  act,  and  in  addition  thereto  shall  state  the  amount  of  dividends 
paid,  debts  collected,  and  the  amount  realized  on  property  sold,  if  any,  since 
the,previous  report.  The  bank  commissioners  shall  have  the  power,  and  it  is 
hereby  made  their  duty,  to  examine  the  condition  of  every  such  corporation 
in  liquidation  in  the  same  manner  as  in  the  case  of  solvent  banks;  and  shall 
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have  a  general  supervisory  control  of  any  such  corporation.  They  shall  have 
the  power  to  designate  the  number  of  officers  and  employees  necessary  to 
close  up  the  business  of  any  such  corporation,  and  to  fix  the  salaries  of  the 
same;  and  shall  do  all  in  their  power  to  make  such  liquidation  economical 
and  as  expeditious  as  the  interests  of  the  depositors  and  stockholders  will 
admit.  The  bank  commissioners  are  hereby  empowered  to  examine  into  the 
affairs  of  all  banks  in  process  of  liquidation,  at  the  time  of  the  passage  of 
this  act.  When  any  such  bank  shall  have  been,  for  two  years  next  preceding 
the  passage  of  this  act,  in  process  of  liquidation,  or  when  any  such  bank  shall 
have  been  in  liquidation  for  two  years  from  the  time  it  was  declared  insolvent, 
or  thrown  into  liquidation,  the  bank  commissioners  have  the  power  to  direct 
that  the  business  of  the  bank  shall  be  closed,  and  may  designate  a  time  when 
such  closing  shall  be  effected,  and  may  limit  the  number  of  officers  and  em-. 
ployees,  fix  their  salaries,  and  make  such  other  orders  as  are  necessary  for 
the  economical  and  expeditious  administration  of  the  affairs  of  the  bank.  If 
any  officer  or  employee  of  any  insolvent  corporation,  mentioned  in  this  act, 
shall  refuse  to  comply  with  the  provisions  of  this  section,  or  disregard  or  re^ 
fuse  to  obey  the  directions  of  said  bank  commissioners,  given  in  accordance 
with  the  provisions  of  this  act,  such  officer  or  employee  shall  be  punished  by 
a  fine  of  not  less  than  five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  for  not  less  than  one  year,  or  by  both  such  fine  and  imprisonment,  as  & 
court  of  competent  jurisdiction  may  determine. 

^Eo.  4.  Section  twelve  of  said  act  is  hereby  amended  so  as  to  read  as 
follows: — 

Salaries  and  traveling  expeneea  of  eommieaumera. 

Section  12.  The  bank  commissioners  shall  each  receive  a  salary  of  three 
thousand  six  hundred  dollars  per  annum,  and  necessary  traveling  expenses, 
not  to  exceed  for  the  three  commissioners  the  sum  of  one  thousand  five  hun- 
dred dollars  per  annum,  to  be  audited  by  the  state  controller,  and  paid  by 
the  state  treasurer,  in  the  same  manner  as  the  salaries  of  other  state  officers. 
No  person  while  holding  any  other  office,  or  engaged  in  business  of  any 
kind  requiring  his  personal  attention  between  the  hours  of  nine,  a.  m.,  and 
four,  p.  M.,  shall  serve  as  bank  commissioner. 

Sec.  6.  Section  thirteen  of  said  act  is  hereby  amended  so  as  to  read  as 
follows: — 

AwntMl  reportSy  distribution  of. 

Section  13.  The  bank  commissioners  shall  farnish  each  member  of  the 
legislature  with  a  copy  of  their  annual  report,  at  each  session  of  the  legisla- 
ture, during  the  first  week  of  the  session. 

Sec.  6.  Section  fourteen  of  said  act  is  hereby  amended  so  as  to  read  as 
follows: — 

Secretary  and  salary. 

Section  14.  The  bank  commissioners  shall  have  power  to  appoint  a  sec- 
retary, at  a  salary  of  one  hundred  and  fifty  dollars  per  month.  The  said 
commissioners  shall  keep  their  office  open  for  business  from  nine  o'clock, 
A.  M.,  until  four  o'clock,  p.  m.,  every  day,  except  non-judicial  days.  They 
shall  procure  rooms  necessary  for  their  office,  at  a  rent  not  to  exceed  seventy- 
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five  dollars  per  month.  They  may  also  provide  stationery,  fiiel,  and  other 
oonvenienoes  necessary  for  the  transaction  of  their  duties,  not  exceeding  in 
the  aggregate  the  sum  of  three  hundred  dollars  per  annum.  All  expendi- 
tufes  authorised  in  this  section  shall  be  audited  and  paid  in  the  same  man- 
ner as  the  salary  of  the  commissioners. 

fiisa  7.  Section  sixteen  of  said  act  is  hereby  amended  so  as  to  read  as 
follows: — 

PrmMofM  fcT  anrnual  esptnuB. 

Section  16.  To  meet  the  amraal  expenses  provided  for  by  this  aot|  tke 
bank  commissioners  shall  receive,  in  advance,  in  gold  coin,  from  eadh  saving 
bflfliky  «r  bank,  or  banking  corporation  apidying  for  a  liceofie,  its  pto  rata 
aiMonnt  of  the  salaries  and  all  other  necessary  expenses  of  the  commissioiKxs, 
sndi  amooni  ti»  be  raised  by  assessment  on  the  amount  of  deposits  of  soeh 
bank;  but  in  estimating  the  amount  to  be  paid  by  each  savings  bank,  bank, 
or  banking  corporation,  on  applying  for  its  first  licoise  under  this  act,  and 
all  subsequent  Uoenses,  the  amount  of  deposits  as  shown  by  its  last  semi- 
aanual  report  made  to  the  bank  commissioners  shall  be  taken  as  the  amount 
of  deposits.  Said  commissioners  shall,  on  demand  made  therefor,  and  with- 
out charge,  furnish  to  every  corporation,  society,  association,  company,  insti- 
tution, firm,  person,  or  persons  mentioned  in  this  act,  copies  of  papers* 
statements,  and  reports  filed  in  their  office,  and  may,  by  action  instituted  in 
any  court  of  competent  jurisdiction,  recover  any  and  all  money  assessed 
against  any  corporation,  association,  society,  company,  institution,  firm,  per- 
son, or  persons  herein  mentioned;  and  all  moneys  collected  or  received  by 
such  bank  commissioners,  or  either  of  them,  under  or  by  virtue  of  the  pro- 
visions herein,  shaU  be  by  them  delivered  to  the  treasurer  of  this  state,  who 
shall  pay  the  same  into  a  fund  which  is  hereby  created,  and  which  shall  be 
known  as  the  bank  commissioners'  fund.  And  the  unexpended  balances  of 
all  moneys  heretofore  paid  into  the  state  treasury  by  said  bank  commissioners 
shall  be  transferred  to  said  fund  and  become  a  part  thereof. 

Sbc.  8.  A  new  section  is  hereby  added  to  said  act,  to  be  numbered  section 
twenty-three,  and  to  read  as  follows: — 

Trv^  namM  of  persons  engiiged  in  banking  business  not  incorporated. 

Section  23.  Every  person  or  number  of  persons,  not  being  incorporated, 
engaged  in  the  business  of  banking,  or  publicly  receiving  money  on  deposit, 
shall  conduct  such  business  under  a  name  which  shall  show  the  true  names 
of  all  persons  engaged  in  said  business,  unless  such  person  or  persons  have 
complied  with  or  shall  forthwith  comply  with  the  provisions  of  article  seven 
of  chapter  two,  title  ten,  part  four,  of  the  Civil  Code  of  this  state.  Every 
person  engaged  for  himself,  or  any  person  being  the  cashier,  manager,  or 
agent  of  two  or  more  persons,  not  incorporated,  engaged  in  the  business  of 
banking  or  publicly  receiving  money  on  deposit,  must,  at  dates  not  later 
than  the  twentieth  day  of  January  and  the  twentieth  day  of  July  of  each 
year,  make  a  report  in  writing  to  the  bank  commissioners,  verified  under  oath, 
which  report  shall  show  the  actual  financial  condition  of  the  said  busidets 
upon  the  thirtieth  day  of  June  of  such  year  and  the  thirty-first  day  of  De- 
cember of  the  preceding  year,  and  shall  also  state  the  facts  required  to  be 
stated  by  incorporated  banks  or  banking  corporations  in  section  nine  of  this 
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act,  so  far  as  tbe  same  appertain  to  said  bosinees.  Every  person  violating 
Buy  of  tiie  provisions  of  this  section  is  guilty  of  a  misdemeanor,  and  is 
punishable  by  imprisonment  in  the  coanty  jail  for  not  less  than  ninety  days 
nor  more  than  siK  months,  or  by  fine  of  not  less  than  one  hundred  dollars 
nor  more  than  five  hundred  dollars,  or  by  both  such  fine  and  imprisonment. 
Sdbg.  9«  Thia  act  ahall  take  efiTect  and  be  in  foroe  from  and  after  its  pach 
aage. 

BLDSTD  ASTLI7MEL 

An  Act  appropriating  U^  9um  of  ten  ihowand  doUare  to  erect  a  Jmch  buUSing^ 

to  be  used  as  a  dormitory  for  the  ''  advlt  blind  "  inmates  at  the  home  for  the 

adult  blind, 

[Approved  March  21,  1887;  1887«  234.] 

Abticle  L 

Appropriation  —  Industrial  home  of  the  adult  blind, 

Section  1.  The  sum  of  ten  thousand  dollars  is  hereby  appropriated  out 
of  any  moneys  in  the  state  treasury  not  otherwise  appropriated,  to  be  placed 
by  the  state  controller  to  the  credit  of  the  fund  hereafter  to  be  known  as  the 
fund  of  the  industrial  home  of  the  adult  blind. 

Objects. 

Sec.  2.  The  object  of  this  sum  of  money  is  the  erection  of  a  building  to 
be  used  as  a  dormitory  for  the  male  inmates  of  the  said  home. 

How  expended. 

Sec.  3.  No  money  shall  be  drawn  firom  this  fimd  ozcept  for  the  puipose 
of  erecting  and  furnishing  the  building  aforesaid. 

State  board  of  examiners  to  approve  bUls. 

Sec.  4.  All  moneys  drawn  from  this  fund  shall  be -drawn  only  upon  bills 
ordered  paid  by  the  board  of  directors  of  the  home  for  adult  blind,  and  ap- 
proved in  writing  by  the  state  board  of  examiners,  and  when  so  approved, 
the  controller  must  issue  his  warrant  in  payment  thereof,  and  the  state  treas- 
urer must  pay  the  same. 

Sec  5.    This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  appropriating  the  sum  of  twenty-eight  thousar^flve  hundred  doUars^  for 
the  purpose  of  purchasing  suitable  property  for  the  location  of  the  industrial 
home  of  mechanical  trades  for  the  adult  blir^  of  California* 

[Approved  March  17,  1887;  1887, 176.] 

Articlb  I. 

Appropriation — Fv/nd  of  the  industrial  home  of  the  adult  blind. 

Section  1.  The  sum  of  twenty-eight  thousand  five  hundred  dollars  is 
hereby  appropriated  out  of  any  moneys  in  the  state  treasury  not  otherwise 
appropriated,  to  be  placed  to  the  credit  of  the  fund  to  be  known  and  desig- 
nated as  the  fund  of  the  industrial  home  of  the  adult  blind  of  the  state 
of  California. 

Objects. 

Sec  2.  The  object  of  the  sum  of  money  hereinbefore  mentioned  is  the 
purchase  of  suitable  property  for  the  permanent  location  of  the  home  for 
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the  adult  blind.  Whenever  the  board  of  directors  of  the  industrial  home 
for  the  adult  blind  shall  have  selected  a  suitable  location  for  the  home,  it 
shall  purchase  the  property;  paying  therefor  not  to  exceed  the  sum  of  twenty- 
eight  thousand  five  hundred  dollars;  prtmded,  that  no  purchase  of  grounds, 
nor  contract  for  buildings,  shall  be  binding,  nor  shall  the  controller  draw  his 
warrant  in  payment  thereof,  unless  such  purchase  or  contract  is  first  ajH 
proved  in  writing  by  the  state  board  of  examiners,  in  accordance  with  the 
provisions  of  article  eighteen,  of  chapter  three,  of  the  Political  Code,  defining 
the  duties  of  said  board  of  examiners.  But  when  so  approved,  the  controller 
must  issue  his  warrant  in  payment  thereof,  and  the  state  treasurer  must  pay 
the  same. 
Sec  8.    This  act  shall  take  effect  firom  and  after  its  passage. 

An  Act  to  amend  an  act  entUUd  ^^An  Act  establishing  an  industrial  home  of 

mechanical  trades  for  the  advlt  blind  of  the  state  of  Calif omiaj  creating  a 

board  of  directors  for  the  government  thereof  and  appropriating  the  sum  of 

sixty-five  thousoflfid  dollars  for  t?^  support  of  said  home^^^  approved,  March  17^ 

1887. 

[Approved  Mareh  14^  1889;  1880,147.] 

Afnending  act* 

Section  1.  An  act  establishing  an  industrial  home  of  mechanical  trades 
for  the  adult  blind  of  the  state  of  California,  creating  a  board  of  directors  for 
the  government  thereof,  and  appropriating  the  sum  of  sixty-five  thousand 
dollars  for  the  support  of  said  home,  approved  March  seventeenth,  eighteen 
hundred  and  eighty-seven,  is  hereby  amended  as  follows:  — 

Section  three  of  article  two  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 

Salaries. 

Section  3.  The  salaries  of  the  superintendent,  secretary,  and  physician, 
and  all  other  expense  accounts,  including  the  wages  of  workmen  at  trades, 
and  employees,  must  be  paid  monthly  out  of  the  moneys  appropriated  by 
the  legislature  for  the  support  of  the  home,  or  from  accumulations  from  the 
industries  of  the  home,  or  from  donations  and  bequests  to  the  home,  made 
without  restraining  conditions,  whenever  resort  to  said  donations  or  bequests 
be  necessary.  All  such  claims  in  said  expense  account,  excepting  salaries 
of  said  officers,  shall  be  first  approved  by  the  board  of  directors,  and  shall 
be  so  indorsed  by  the  secretary  and  attested  by  the  president,  and  shall  im- 
mediately thereafter  be  sent  forward  to  the  secretary  of  the  state  board  of 
examiners.  When  the  claims  have  been  approved  by  the  said  board  of  ex- 
aminers, the  controller  must  issue  his  warrant  therefor,  directed  to  the  state 
treasurer,  in  favor  of  the  board  of  directors.  The  state  treasurer  is  author- 
ized to  pay  such  warrant  only  when  indorsed  by  the  secretary,  and  attested 
by  the  president  of  the  board.  No  claim  for  wages  of  employees  or  work- 
men at  trades  shall  be  audited  by  the  board  of  directors  until  having  first 
received  from  the  foreman  his  monthly  time  certificate,  duly  verified  by  his 
oath,  and  stating  the  amount  of  labor  performed  by  the  employee  or  work- 
man. 

Seo.  2.  Section  two  of  article  three  of  said  act  is  hereby  amended  so  as 
to  read  as  follows:  — 


GENERAL  LAWS.  605 

Election  of  officers  and  employeea. 

Section  2.  First — To  elect  a  general  superintendent  and  all  subordinate - 
officers  and  employees,  and  to  determine  the  number  of  subordinate  officers 
and  employees  when  not  otherwise  fixed  in  this  act. 

Second — To  elect  a  physiciauy  who  shall  not  be  a  member  of  the  board  of 
directors,  and  whose  salary  shall  not  exceed  twelve  hundred  dollars  per 
annum^ 

Third — To  elect  a  secretary,  whose  salary  shall  not  exceed  six  hundred 
dollars  per  annum,  and  who  shall  be  required  to  pre  a  bond  in  the  sum  of 
five  thousand  dollars. 

8sc.  8.    This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  estabUshing  an  industrial  horns  of  mechanical  tradc$for  ihegd/M  lHAni 
of  the  state  of  Calif omia^  creating  a  board  of  directors  for  the  govemmient 
Aereof  and  appropriating  the  sum  of  sixty-five  thousand  dcttars  for  the  sup- 
port  of  said  home. 

[Approyed  March  17, 18S7;  1887»  100.] 
Abticlb  I. 

Appropriation — Sixty-five  thousand  dollars. 

Section  1.  The  sum  of  sixty-five  thousand  dollars  is  hereby  appro- 
priated out  of  any  moneys  in  the  state  treasury  not  otherwise  appropriated, 
to  be  placed  by  the  state  controller  to  the  credit  of  the  fond  hereafter  to  be 
known  and  designated  as  the  fund  of  the  industrial  home  of  the  adult 
blind,  and  to  be  expended  for  the  objects  and  in  the  manner  hereinafter 
specified. 

Teaching  and  support  of  advlt  blind. 

Seo.  2.  The  said  appropriation  is  for  the  purpose  of  teaching  and  sup- 
porting the  adult  blind  that  may  be  admitted  to  the  home,  and  for  pro- 
viding the  material  for  the  workshops,  the  cost  of  additional  machinery  for 
the  same,  the  payment  of  all  persons  employed  at  the  home,  and  for  all 
legitimate  expense  of  maintaining  the  institution  hereinbefore  named. 

How  expended. 

Sec.  3.  All  moneys  drawn  from  this  fond  shall  be  drawn  only  when  bills 
have  been  ordered  paid  by  the  board  of  directors  of  the  home,  and  approved 
in  writing  by  the  state  board  of  examiners;  and,  when  so  approved,  the 
state  controller  must  issue  his  warrant  in  payment  thereof,  and  the  state 
treasurer  must  pay  the  same. 

Board  of  directors  —  Governor  to  appoint. 

Sec.  4.  The  governor  of  the  state  shall  appoint  five  citizens  of  the  state, 
who  shall  organize  as  and  constitute  the  board  of  directors  for  the  home  for 
adult  blind. 

Location. 

Sec.  6.  The  home  shall  be  located  at  such  a  place  as  the  board  of 
directors  may  designate. 

Abticlb  II. 

Objects  of  home. 

Section  1.    The  objects  of  the  industrial  home  are:  First,  to  instruct  the 
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adnlt  blind  that  may  be  admitted  as  inmates  in  some  trade  cr  trades,  in 
order  to  enable  them  to  contribute  to  their  own  support;  and  second,  to 
furnish  a  'wcrking  home  for  the  adult  Uind,  who,  after  haying  learned  a 
trade  or  trades,  desire  to  remain  at  the  home  as  woifahen;  provided^  that  aH 
of  the  latter  class  who  remain  shall  pay  to  the  «tate,  through  the  board  of 
directors,  the  cost  of  their  maintenance  at  the  home.  Hie  rate  of  wages  to 
be  paid  to  these  joumejoneni  as  well  as  the  amount  which  they  must  pay  fbr 
their  maintenance,  shall  be  fixed  by  the  board. 

Entitled  to  benefits. 

Sec.  2.  Every  blind  person  who  has  been  a  resident  of  this  state  for  the 
period  of  three  years  prior  to  bis  application  for  admission,  of  suitable  age, 
character,  and  qualifications  (as  hereinafter  provided),  shaU  be  entitled  to 
the  beaefits  of  instruction  in  said  hone  free  ^  charge;  previdedy  that  the 
board  of  directors  may  admit  blind  persons  from  other  states;  but  the  ad- 
mission of  such  bUnd  pers<ms  shall  be  made  under  such  oonditioDS  only  as 
shall  not  entail  cost  on  this  state;  and  provided  further^  thai  the  admission 
of  persons  not  residents  of  this  state  shall  in  no  case  be  allowed,  if  such 
admission  would  exclude  a  qualified  blind  resident  of  this  state. 

Salariea  of  officerSy  how  paid, 

Ssc.  S.  The  salaries  of  the  superintendent,  secretary,  and  physician,  and 
all  other  expense  accounts,  including  the  wages  of  workmen  at  trades,  and 
employees,  must  be  paid  monthly  out  of  the  moneys  appropriated  by  the 
legislature  fbr  the  support  of  the  home,  or  from  the  donations  and  bequests 
to  the  home,  made  without  restraining  conditions,  whenever  resort  to  said 
donations  or  bequests  be  necessary.  All  such  claims  in  said  expense  account, 
excepting  salaries  of  said  officers,  shall  be  first  approved  by  the  board  of  di- 
rectors, and  shall  be  so  indorsed  by  the  secretary  and  attested  by  the  presi- 
dent, and  shall  immediately  thereafter  be  sent  forward  to  the  secretary  of  the 
state  board  of  examiners.  When  the  <;laims  have  been  approved  by  the  said 
board  of  examiners,  the  controller  must  issue  his  warrant  therefor,  directed 
to  the  state  treasurer,  in  favor  of  the  board  of  directors.  The  state  treasurer 
is  authorized  to  pay  such  warrant  only  when  indorsed  by  the  secretary,  and 
attested  by  the  president  of  the  board.  No  claim  for  wages  of  employees  or 
workmen  at  trades  shall  be  audited  by  the  board  of  directors  until  having 
first  received  from  the  foreman  his  loonthly  time  certificate,  d^ily  verified  by 
his  oath,  and  stating  the  amount  ei  labor  performed  by  tiie  employee  or 
workman. 
Bonds. 

Sec  4.  The  ofl^ial  bonds  hereinafter  required  must  be  approved  by  the 
board  of  directors,  and  filed  and  recorded  in  the  office  of  the  secretary  of 
state.  The  approval  of  the  bond  must  be  by  indorsement  thereon  by  the 
president,  and  reference  thereon  made  by  the  secretary  to  said  action  of  the 
board. 

Abticlb  m. 
Powers  and  duties  of  directors* 

Section  1.    The  powers  and  duties  of  the  board  of  directors  shall  be  as 
follows: — 
First — To  make  by-laws,  not  inconsistent  with  the  provisions  of  this  act 
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and  the  laws  of  this  state,  for  their  own  government  and  the  govermnent  and 
directon  of  the  home,  and  to  admit  suitable  pensonsas  inmates  tfaeveol  iJkxii 
in  the  admission  of  inmates,  the  board  of  dirediorB  dmii  have  regard  to  an. 
equitable  representation  from  each  eounif  in  the  state. 

Second  — To  designate  the  trades  that  ahall  be  regnlariy  taught  in  the  said 
institution. 

Elect  euperUUendent  ami  vvbordinate  officers. 

Sbc.  2.  First — To  elect  a  general  superintendent  and  all  subovdiaate  (Mr 
cem  and  employees,  and  to  determine  the  number  ef  eubovdinate  offioem  aad 
employees  when  not  otherwise  fixed  in  this  act. 

Second — To  elect  a  physkdan,  who  shall  not  Im  a  member  of  the  boaid  tvf 
directors,  and  whose  salary  shall  not  exceed  six  hundred  dollars  per  annum. 

Third — To  elect  a  secretary,  whose  salary  shall  not  exceed  six  bundEsd 
dollars  per  annum,  and  who  shall  be  required  to  give  a  ;bond  in  the  son  0f 
five  thousand  dollars. 

Prescribe  duties. 

Sec.  3.  To  prescribe,  in  particular,  the  duties  of  the  superintendent,  phy- 
sician, and  secretary. 

Oeneral  atfpervmcm. 

Sbg.  4.  To  make  inquiry  into  the  department  of  labor  and  expense,  the 
condition  of  the  home  and  its  prosperity,  and  to  employ  all  reasonable  means 
to  make  the  same  self-supporting. 

Hold  meetings  once  a  month. 

Sec.  6.    To  hold  stated  meetings  at  the  home  at  least  once  in  every  month. 

Record  proceedings. 

Sec.  6.  To  keep  at  the  home  a  record  of  their  proceedings,  which  shall  be 
accessible  to  the  public  during  the  hours  from  nine,  A.  m.,  to  four,  p.  h.,  ex- 
cepting on  legal  holidays. 

Annual  report  to  governor > 

Sec.  7.  To  report  annually,  in  the  month  of  December,  to  the  governor,  a 
statement  of  receipts  and  expenditures,  the  condition  of  the  home,  the  num- 
ber of  inmates,  and  the  number  of  beneficiaries  doing  work  at  their  own  resi- 
dences, and  such  other  matters  touching  the  management  of  the  home  as 
they  may  deem  proper.  The  annual  report  must  be  verified  by  the  oath  of 
the  president  of  the  board  of  directors.  The  superintendent  of  state  printing 
is  hereby  authorized  to  print,  annually,  two  thousand  copies  of  said  r^)ort, 
which  copies  the  board  must  curculate  in  the  manner  appeasing  to  them  to  be 
in  the  best  interests  of  the  home. 

Purchase  of  material* 

Sec.  8.  The  board  of  directors  is  empowered  to  purchase,  from  time  to 
time,  such  material  as  may  be  suitable  to  the  requirements  of  the  manufac- 
turing and  other  departments  of  the  home,  and  to  audit  the  bills  therefor, 
and  to  forward  the  same  to  the  state  board  of  examiners.  When  approved 
by  said  state  board,  the  controller  must  issue  his  warrants  in  payment  thereof. 
All  purchases  shall  be  made  as  provided  in  section  twenty  of  this  article. 

Fix  market  price. 
Sec.  9.    The  board  of  directors  is  empowered  and  authorized  to  fix  the 
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market  price  of  all  wares  manufactured  in  the  home,  and  all  wares  manu- 
factured elsewhere  bj  the  non-resident  beneficiaries,  and  to  provide  for  and 
regulate  the  sale  of  idl  such  manufactured  wares.  The  board  is  hereby  au- 
thorized to  fix  the  compensation  of  common  laborers,  and  all  other  employees 
at  the  home  whose  wages  are  not  herein  established. 

Admiarion  of  apfUeants. 

Sbo.  10.    It  shall  not  be  a  condition  for  the  admission  of  any  applicant 
that  he  be  of  such  physical  strength  as  to  be  able  to  work  every  day.    And 
the  board  is  authorized  to  receive  and  maintain  at  the  home,  free  of  charge,  > 
or  at  a  nominal  charjge,  such  aged  and  enfeebled  blind  persons  as  seem  to 
them  proper,  and  not  in  conflict  with  the  interest  of  the  home. 

Orade — ShiUed  and  unshiUed  labor. 

Seo.  11.  The  board  of  directors  is  authorized  and  empowered  to  grade  and 
fix  the  prices  of  skilled  and  unskilled  labor.  The  board  may  fix  the  amount 
of  work  required  in  the  various  departments  to  constitute  a  day's  labor,  and,  in 
accordance  with  such  regulations,  may  permit  inmates  to  work  at  piece-work. 

Work  let  out. 

Sbc.  12.  The  board  of  directors  may  authorize  work  to  be  let  out  to  blind 
people,  so  that  such  beneficiaries  as  in  their  judgment  may  require  it  shall 
receive  it  at  their  residence;  and  for  such  piece-work  liberal  prices  shall  be 
paid,  so  as  to  equal,  as  nearly  as  {)06sible,  the  compensation  of  resident  la- 
borers. But  in  no  case  shall  the  board  incur  any  indebtedness  for  labor  con- 
tracts with  beneficiaries,  resident  or  otherwise,  except  when  there  is  sufficient 
money  on  hand  to  pay  the  same. , 

Provide  dormitories. 

Sbo.  13.  The  board  shall  provide  dormitories  for  males  and  females  in 
separate  apartments,  and  may  prescribe  conditions,  not  inconsistent  with  the 
provisions  of  this  act,  for  the  admission  of  applicants. 

No  compeneaiion. 
Seo.  14.    The  directors  shall  receive  no  compensation  for  their  services. 

Manage  and  invest  TnoneySy  etc. 

Sec.  16.  The  board  of  directors  of  the  industrial  home  of  mechanical 
trades  for  the  adult  blind  of  the  state  of  California  is  hereby  authorized  and 
empowered  to  take,  receive,  manage,  and  invest  all  moneys  or  property  here- 
after bequeathed  or  donated  to  said  home,  in  accordance  with  the  wishes  of 
the  testator  or  donor;  or,  if  no  conditions  are  attached  to  the  bequests  or 
donations,  then  to  invest  such  moneys  or  proceeds  of  property  for  the  best 
interests  of  the  home;  provided^  that  if  any  donation  or  bequest  be  tram- 
meled with  any  religious  conditions  of  a  sectarian  character,  or  conditioned 
in  any  manner  antagonistic  to  the  provisions  of  this  act,  or  in  conflict  with 
any  necessary  rule  or  regulation  of  the  home,  the  board  may  refuse  to  accept 
such  donation  or  bequest,  and  is  hereby  authorised  to  rejoct  the  same.  Do- 
nations or  bequests  may  be  received  by  the  state  treasurer,  or  by  the  presi- 
dent of  the  board  of  directors;  but  no  donations  or  bequests  accompanied  by 
any  condition  shall  be  received  until  such  donation  or  bequest  shall  have 
been  ordered  approved  and  received  by  the  board,  and  notice  thereof  given 
by  the  secretary  to  the  state  controller.    Any  bequest  or  donation  received 
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or  collected  by  the  preeident  of  the  board  mast  be  immediately  paid  over  by 
him  to  the  state  treasurer,  and  at  the  same  time  the  president  mnst  forward 
to  the  state  controller  a  statement  thereabout,  verified  by  his  oath.  All 
moneys  received  by  the  state  treasurer  must  be  placed  to  the  credit  of  the 
fund  of  the  industrial  home  of  adult  blind.  The  investment  of  funds  by 
the  board  can  be  made  only  in  the  same  manner  as  the  approval  of  claims, 
subject  likewise  to  the  action  of  the  state  board  of  examiners  thereon. 

Duties  of  president. 

Sec.  16.  It  shall  be  the  duty  of  the  president  of  the  board  to  make  care- 
ful and  diligent  inquiry  into  the  general  management  of  the  home,  and  to 
report  the  result  thereof  at  each  meeting  of  the  board,  together  with  such  recom-* 
mendations  as  he  may  wish  to  make  concerning  the  mangement  of  the  home. 

Delivery  of  moneys  at  dose  of  month. 

Sec.  17.  Every  officer  and  employee  of  the  home,  and  any  other  person 
acquiring  possession^  by  any  means  whatever,  of  moneys  belonging  to  the 
home,  must,  at  the  close  of  each  and  every  month,  deliver  the  same  to  the 
board  of  directors,  accompanied  by  a  statement  thereabout,  verified  by  his 
oath,  taking  the  secretary's  receipt  therefor.  The  board  of  directors  must, 
at  least  once  in  every  month,  forward  to  the  state  treasurer  all  moneys  in 
their  charge  belonging  to  the  home.  The  secretary  of  the  board  must  at  the 
same  time  forward  to  the  state  controller  a  statement  thereabout,  verified  by 
his  oath.  All  such  moneys  received  by  the  state  treasurer  must  be  placed  to 
the  credit  of  the  fund  of  the  industrial  home  of  adult  blind. 

Eleeiion  or  dismissal  of  officers. 

.  Sbo.  18.  Immediately  upon  the  election  or  dismissal  of  any  officer  whose 
salary  is  fixed  by  the  provisions  of  this  act,  the  board  must  cause  the  secre- 
tary to  forward  to  the  controller  of  state  a  certified  copy  of  the  resolution  of 
s^id  election  or  dismissal,  which  the  controller  must  file  in  his  office. 

Commiitees. 

Sbo.  19.  The  president  of  the  board  shall  appoint  all  committees  unless 
otherwise  ordered  by  the  board,  and  he  shall  be  ex  officio  a  member  of  each 
of  the  standing  committees. 

Ooniractfor  provisions^  fuel^  etc. 

Sbo.  20.  The  board  of  directors  ate  authorized  and  required  to  contract 
for  provisions,  fuel,  and  all  other  supplies  needed  for  any  period  of  time  not 
exceeding  one  year;  and  such  contracts  shall  be  limited  to  bona  fide  dealers 
in  the  several  classes  of  articles  contracted  for.  Such  contracts  shall  be  given 
to  the  lowest  responsible  bidder,  at  a  public  letting  thereof,  if  the  price  bid  is 
.  foir  and  not  greater  than  usual  market  prices.  Each  bid  shall  be  accom- 
panied by  such  security  as  the  board  shall  require.  Notice  of  the  time,  place, 
and  letting  of  each  contract  shall  be  given  for  at  least  two  consecutive  weeks 
in  a  daily  paper  published  iii  the  city  of  San  Francisco,  and  in  one  news- 
paper published  in  the  city  or  town  where  the  home  is  located.  If  all  the 
bids  at  any  letting  are  deemed  by  the  board  unreasonably  high,  the  board 
may  decline  to  contract,  and  may  again  advertise  for  proposals,  and  so  con- 
tinue to  renew  the  advertisement  until  satisfactory  contracts  are  made;  and 
in  the  mean  time  the  board  may  contract  with  any  person  whose  contract  is 
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jmt  and  equitable,  but  no  contract  thus  made  ahall  extend  beyond  siztj 
days*  No  bid  ehall  be  aeeepted  when  snch  bid  ia  higher  than  any  olber  bid, 
made  at  the  same  lettingi  for  the  same  claae  or  schedule  ot  articlea.  When 
two  or  more  bide  axe  equal  in  amonnty  the  board  maydiyide  the  contract  be- 
tween the  bidders. 

Jhmber  ofemploy4e$  and  eofwpimatiotL 

Sec.  21.  The  board  ehall  designate  the  number  of  empldyoos,  praoeribe 
their  duties,  and  fix  their  compensation.  All  employees  shall  be  appointed 
by  the  superintendent^  sutjject  to  the  approval  of  the  board. 

AnncLB  ly. 

The  superintendent  shall  be  the  chief  executive  officer  of  the  home,  with 
duties  and  powers  as  follows: — 

DutieB  of  iupertfUendent. 

Fir$t — To  superintend  the  grounds^  buildingSi  workshops,  manufhcturing 
departments,  and  property  of  the  home. 

Second — To  certify  to  the  board  of  directors  the  n]amber  of  instructors  and 
employees  needed  in  the  manufacturing  departments,  and  to  recommend  to 
the  board  the  appointment  of  suitable  persons  for  these  positions. 

Third — To  dismiss  any  domestic,  servant,  or  person  employed  at  the 
home — other  than  an  instructor  or  an  employee  in  the  manufactunng  depart- 
ment— whenever  in  his  judgment  the  good  of  the  home  demandait. 

Fourth — To  prescribe  and  enforce  the  duties  of  all  instructors,  employees, 
domestics,  servants,  and  laborers  employed  at  the  home. 

Fifth — To  admit  inmates  only  upon  the  certificate  of  the  attending  ^byiA" 
cian,  or  by  order  of  the  board,  as  hereinafter  provided;  to  control  the  inmates, 
and  to  prescribe  and  enforce  a  system  of  instruetbn  and  labor. 

Sixth — To  suspend'  any  instructor  or  employee  pending  a  recomrnendatSon 
to  the  board  for  his  permanent  dismissal,  and  to  appoint  substituted  during 
the  absence  of  sfny  or  all  employees. 

8$9enih — Pending  a  recommendation'  to  Hie  board  for  lu0  final  disaaissal, 
to  suspend  the  privileges  of  and  to  remove  from  the  premissa  any  innuito 
whose  presence  appears  to  be  in  conflict  with  the  intereste  of  the  hoaae. 
Sibottld  any  inmaAe-  so  snspendedi  or  removed  be  in  destitute  conddilionv  the 
superintendent  mast,  upon  hia  demand,  furmsk  him  with  swiable  lodgings 
and  board  eiaewbere,  until  the  ciseision  of  the  boaniis  made  thereabout.  Tho 
bill  therefbr  must  be  presented  t*tbe  board  for  paymeai  in  the  aama  manner 
aa  other  ckims. 

Eighth — To  residie  at  the  home. 

Ninth — To  keep  a  daily  record  of  hia  official  acta  ia  the  manner  prescribed 
by  the  board,  and  to  present  the  same  to  the  board  at  each  monthly  meeting, 
Terified  by  his  oath,  in  accordance  with  the  blanks  fomished  by  the  board 
for  that  purpose,  and  to  make  in  said  numthly  leporte  such  mcommenda- 
tions  to  the  board  as  he  may  deem  proper.  The  monthly  report  must  contain 
a  statement  of  all  stook,  goods,  and  suites  of  any  nature  received  at  the 
home  during  the  month. 

T$nih — To  turn  over  to  the  board,  at  the  dose  of  each  and  every  month. 
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together  with  the  balance  sheet,  all  moneys  derived  by  him  from  the  sale  of 
manufactured  goods,  and  all  revenues  derived  by  him  from  any  source  what- 
soever in  behalf  of  and  for  the  benefit  of  the  home,  and  to  take  the  secretary's 
receipt  therefor. 

Eleventh — To  make  up  and  [present  to  the  board,  in  the  month  of  July  of 
each  year,  his  annual  accounts  and  statement  of  the  affairs  of  the  home, 
verified  by  his  oath.  The  annual  statement  shall  be  an  epitome  of  the 
monthly  reports,  and  shall  contain  the  number  and  names  of  all  inmates, 
ofiBcers,  and  employees,  and  their  respective  dates  of  admission,  or  beginning 
of  employment,  and  the  respective  dates  of  dismissals  made  during  the  year. 
It  shall  contain  a  full  review  of  all  receipts  and  expenditures,  and  an  invoice 
of  all  goods  and*  stock  and  supplies  on  hand.  It  shall  contain  also  the  aver- 
age weekly  cost  of  board  per  capita  of  all  persons  residing  at  the  home,  with- 
out cockfidering  the  labor  eredits,  and  the  average  annual  cost  of  instruction 
per  capita.  It  shall  show  clearly  the  relation  of  the  gross  products  to  the 
gross  cost,  and  the  percentage  lacking  in  order  to  become  self-supporting. 
For  the  making  up  of  said  statement,  the  superintendent  shall  have  full  ac- 
0688  to  tbe  vecietary'ff  and  other  bo(A:B  of  the  home,  and  said  statement  shall 
be  independent  of  eaek  and  all  of  the  other  amraal  reports. 

Tme^ti^ — To  make  veqaisitioiMi  on  fbe  board  of  directors  for  articles  and 
goods  needed  at  the  home,  and  to  order  the  same  as  directed  by  the  board; 
provided^  that  the  bcHtrd  may,  by  resolution  spread  upon  its  minutes,  authorize 
the  Buperislcndent,  in  case  oi  emergency,  to  make  purchase  of  material  and 
suppliee  for  the  home  without  such  previous*  requisritiott.  He  must,  in  addition, 
perform  such  further  servkes  aa  moy  be  required  of  him  by  the  board.  The 
amoinal  salary  of  the  tuj^erintendenl  shall  be  twenty-one  hundred  dollars. 
He  must  ezeonte  an  official  bond  ki  the  mm  of  five  thousand  dollars.  The 
suparintendBnt  most  be  a  man  of  good  edocalioD,  of  good  moral  character, 
andbneiness  expecienee^ 

ABTicLa  V. 
DiMes  of  pkytkum. 

It  shall  be  the  dtity  ef  the  pbyaician  to  examine  at  hie  offiee,  at  the  stated 
hour  daily,  and  at  the  heme  at  a  stated  hour  upon  the  days  of  his  visits,  all 
applieants  fbr  admission,,  bb  to  their  blindness;  If  the  applicant  appears  to 
be  m  proper  subject  tor  admission  to  the  benefits  of  the  home,  the  physician 
must  forthwith  dfeliver  to  him  hie  certificate  of  admission,  directed  to  the 
board  and  to  the  superintenctent  of  the  home.  Upon  presentation  of  the 
certificate,  the*  superintendent  must  admit  the  applicant  as  a  beneficiary 
Any  applicant  rejected  by  the  attending  physician  shall  have  the  right  of 
appeal  to  the  board.  The  physician  must  present  to  the  board,  monthly,  a 
statement  of  the  sanitary  condition  of  the  home,  and  must  therein  specify  the 
days  and  dates  of  his  visits,  and  the  ages  and  nativity  of  each  person  to 
whom,  he  haa  issued  during  the  month  a  certificate  of  admission,  together 
with  the  cause  or  causes  of  their  blindness,  their  physical  condition,  and 
also  as  to  whether  any  such  inmates  would  be  benefited  by  medical  treat- 
ment, as  well  as  any  other  matters  which  the  board  may  deem  proper  to 
require  of  him.  The  monthly  statements  must  be  made  upon  blanks  fur- 
nished by  the  board  for  that  purpose.    He  must  present  to  the  board,  in  the 
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month  of  July,  his  annual  report,  which  shall  be  an  epitome  of  his  monthly 
reports,  and  in  which  he  mnst  specify,  with  particularity,  all  sickness  at  the 
home  during  the  year;  and  such  observations  and  recommendations  may  be 
therein  made  as  seem  to  him  pertinent  to  the  sanitary  welfare  of  the  home. 
The  attending  physician  must,  in  no  instance,  permanently  treat  any  inmate 
for  blindness,  or  any  optical  affection,  without  permission  in  each  case  first 
being  given  by  the  board,  at  the  request  of  the  person  so  afflicted.  The 
attending  physician  must  visit  the  home  once  every  day. 

Abticle  VI. 
This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  appropriate  the  money  now  in  the  treoiury  of  the  state  of  CdUfomia^ 

known  as  the  adult  blind  fund^  v/navaiUMe. 

[Approved  March  14,  1889;  1889,  162:] 

Appropriation  for  industrial  home  for  the  adtdt  blind. 

Section  1.  The  money  now  in  the  treasury  of  the  state  of  California,  being 
the  proceeds  of  the  industries  of  the  industrial  home  of  mechanical  trades  for 
the  adult  blind,  and  now  amounting  to  the  sum  of  seventeen  thousand  nine 
hundred  and  fifty-five  and  fifty-five  one  hundredths  dollars,  together  with  the 
accumulations  for  the  months  of  January  and  February,  eighteen  hundred  and 
eighty-nine,  is  hereby  appropriated  as  follows:  The  sum  of  two  hundred  and 
five  and  twenty  one  hundredths  dollars  is  hereby  appropriated  to  pay  the 
balance  due  for  the  construction  of  the  dormitories  at  said  home. 

Sec.  2.  The  sum  of  five  hundred  and  thirty-four  and  five  one  hun- 
dredths dollars,  with  interest  on  said  sum  at  the  rate  of  seven  and  one  half  per 
cent  per  annum  from  May  first,  eighteen  hundred  and  eighty-eight,  to  date 
of  passage  of  this  act,  is  hereby  appropriated  for  the  purpose  of  releasing  the 
mortgage  on  the  property  conveyed  by  Peter  Thomson  to  the  industrial  home 
of  mechanical  trades  for  tlie  adult  blind,  together  with  the  sum  of  one  hun- 
dred dollars  to  pay  said  Peter  Thomson  for  the  use  and  occupation  of  said 
property  by  the  home  prior  to  the  date  of  its  conveyance. 

Seo.  3.  All  the  remainder  of  said  sum  of  money  is  hereby  directed  to 
be  turned  into  the  fund  of  the  industrial  home  of  mechanical  trades  for  the 
adult  blind,  to  be  used  as  other  moneys  belonging  to  said  fund,  in  accordance 
with  law,  under  the  direction  of  the  board  of  directors,  for  subsistence,  pur- 
chase of  raw  materials,  and  for  improving  the  grounds  of  said  home. 

Sec  4.    This  act  shall  take  effect  from  and  after  its  passage. 
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An  act  to  provide  for  the  correction  and  estdbliehment  of  a  portion  of  (he  eastern 
boundary  line  of  the  state  of  Calif omia^  and  to  appropriate  money  therefor. 

[Approved  Febmaiy  26,  1889;  1889,  36.] 

Surveyor-general  to  correct  eastern  boundary  line  of  state. 

Section  1.    The  surveyor-general  of  this  state  is  hereby  authorized  and 
directed  to  correct  and  establish  that  portion  of  the  eastern  boundary  line  of 
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the  state  of  California,  southeastward  from  Lake  Tahoe;  that  is  to  say, 
southeastward  from  the  intersection  of  the  thirty-ninth  degree  of  north  lati- 
tude with  the  one  hundred  and  twentieth  degree  of  longitude  west  of  Green- 
wich; provided,  the  whole  cost  of  the  work  shall  not  exceed  the  sum  of  five 
thousand  dollars;  and  provided  further,  that  the  work  be  completed  within 
one  year  after  the  passage  of  this  act. 

« 

To  employ  assistance. 

Sec.  2.  The  surveyor-general  of  this  state  is  hereby  empowered  to 
employ  such  assistance  and  purchase  such  material  as  may  be  necessary  to 
carry  out  the  provisions  of  this  act.  The  surveyor-general  shall  certify  to  the 
state  board  of  examiners  the  correctness  of  all  accounts  for  assistance  ren- 
dered, and  for  materials  furnished  to  him  to  carry  out  the  provisions  of  this 
act,  who  shall,  if  found  correct,  approve  the  same,  and  order  their  payment 
out  of  the  fund  created  by  this  act. 

Duty  of  surveyor-general. 

Sec.  8.  It  shall  be  the  duty  of  the  surveyor-general,  under  the  provisions 
of  this  act,  to  first  correct  and  establish  said  boundary  line  southeastward 
from  the  point  of  intersection  of  the  thirty-ninth  degree  of  north  latitude 
with  the  one  hundred  and  twentieth  degree  of  longitude  west  from  Green- 
wich, and  there  to  mark  with  stakes  in  mounds  of  stones  the  said  line  as  so 
corrected  and  established.  The  surveyor-general  shall  cause  three  copies  of 
the  maps  and  field-notes  of  such  survey  to  be  prepared,  and  shall  attach  his 
certificate  to  each  copy,  setting  forth  that  each  map  and  accompanying  field- 
notes  is  a  correct  and  true  copy  of  the  original  survey  made  by  him,  one  of 
which  shall  be  sent  to  the  department  of  the  interior  at  Washington,  with  a 
copy  of  this  law;  one  copy  shall  be  filed  in  the  o£5ce  of  the  secretary  of  state, 
and  one  copy  retained  in  the  o£5ce  of  the  surveyor-general;  and  such  line,  or 
any  part  thereof,  when  corrected  and  marked  as  provided  in  this  act,  shall 
thereafter  be  regarded  as  the  legally  established  eastern  boundary  line  of  the 
state  of  California,  when  confirmed  by  the  United  States  government  from 
the  points  of  intersection  hereinbefore  set  forth;  and  the  record  of  said  boun- 
dary line,  as  corrected  and  established  by  this  act,  and  confirmed  as  hereinbe- 
fore provided,  shall  be  recognized  and  admitted  in  all  the  courts  of  this  state 
as  conclusive  evidence  that  such  line  is  the  true  boundary  line  of  that  por- 
tion of  the  eastern  boundary  line  of  this  state  as  this  act  corrects  and  estab- 
lishes. 

Commencement  and  completion  of  survey. 

Sec.  4.  The  surveyor-general  shall  enter  upon  the  discharge  of  the  duties 
enjoined  by  the  provisions  of  this  act  on  or  before  the  first  day  of  June, 
eighteen  hundred  and  eighty-nine  next,  and  shall  complete  the  survey  as 
soon  thereafter  as  practicable,  and  shall  within  sixty  days  after  completion 
of  the  work  cause  to  be  made  out  the  copies  and  field-notes,  and  file  and  for- 
i^ard  them  as  provided  by  this  act  He  shall  make  to  the  next  legislature  a 
^^(Apd  detailed  report  of  the  manner  in  which  the  said  survey  and  work  has 
been  *:^de,  the  cost,  in  items,  of  the  same,  and  the  manner  in  which  he  has 
expended  the  funds  placed  in  his  hands  by  the  provisions  of  this  act  And 
h6  shall  pay  into  the  state  treasury  any  of  such  funds  which  may  be  unex- 
pended after  the  completion  of  said  survey  and  work. 
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Appropriation. 

Sec.  5.    The  sum  of  five  thousand  dollars  is  hereby  appropriated  and  set 
apart  out  of  the  general  fund  of  this  state,  to  carry  out  the  provisions  of  this 
act. 
IhUies  of  controller  and  treasurer. 

Sec.  6.  The  controller  is  hereby  directed  to  draw  his  warrant  on  the  treas- 
urer in  favor  of  the  surveyor-general,  payable  out  of  the  said  five  thousand 
dollars  so  appropriated  and  set  apart,  for  the  sum  of  one  thousand  dollars, 
to  pay  the  contingent  expenses  of  the  survey  and  work  required  by  this  act, 
and  the  treasurer  is  directed  to  pay  the  same.  The  controller  is  also  hereby 
directed  to  draw  his  warrant,  payable  out  of  the  balance  of  said  five  thousand 
dollars,  so  appropriated  and  set  apart,  in  favor  of  such  person  or  persons  as 
the  state  board  of  examiners  may  certify  have  claims  under  the  provisions  of 
this  act,  and  the  treasurer  is  hereby  directed  to  pay  the  sama. 

Property  to  be  sold  at  auction. 

Sec.  7.  All  the  property  purchased  for  this  survey  and  work,  and  remain- 
ing on  hand  at  its  completion,  shall  be  sold  at  public  auction  under  direction 
of  the  surveyor-general,  and  the  proceeds  thereof  paid  into  the  state  treasury. 

Duty  of  governor. 

Sec.  8.  It  is  hereby  made  the  duty  of  the  governor  to  forward  a  copy  of 
this  act  to  the  governor  of  Nevada,  and  with  it  a  request  that  the  governor 
of  that  state  appoint  some  suitable  person  or  persons,  of  and  for  that  state, 
to  accompany  and  act  in  conjunction  with  the  surveyor-general  of  this  state 
in  correcting  and  establishing  said  eastern  boundary;  provided^  that  the  state 
of  Nevada  shall  pay  all  expenses  of  such  person  or  persons  so  appointed. 

Sec.  9.  All  acts  or  parts  of  acts  inconsistent  with  the  provisions  of  this 
act  are  hereby  repealed. 

Sec.  10.    This  act  shall  take  efifect  on  and  after  its  passage. 

CHICO. 

An  Act  to  amend  an  act  entitled  *^An  Act  to  amend  an  act  to  incorporate  the 
town  of  ChicOj  Butte  County,  Calif orma,  approved  March  193^  1878 J* 

[Approved  March  9,  1887;  1887,  63.] 

Section  1.  Section  two  of  said  act  is  hereby  amended  to  read  as  fol- 
lows:— 

Defining  limits  of  tovm  of  Chico. 

Section  2.  The  corporate  limits  of  the  town  of  Chico  shall  be  and  remain 
as  heretofore  known  of  said  town  of  Chico,  as  follows:  Commencing  at  the 
westerly  end  of  First  or  Front  Street,  where  Oak  Street  intersects  it,  and  fol- 
lowing the  north  side  of  Front  Street  to  its  intersection  with  Sierra  Avenue; 
thence  along  the  north  side  of  said  avenue  to  Orient  Street;  thence  along 
the  east  side  of  Orient  Street  in  a  southerly  direction  to  the  center  of  Little 
Chico  Creek,  at  a  point  opposite  Humboldt  Avenue;  thence  down  and  along 
the  center  of  Little  Chico  Creek,  at  a  point  opposite  Oak  Street,  and  thence 
along  and  with  the  west  side  of  Oak  Street  to  the  place  of  beginning.  Said 
town  shall  be  divided  into  four  wards,  as  follows:  All  that  part  of  said  town 
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lying  north  of  Fifth  Street  and  east  of  Salem  shall  constitute  the  First 
Ward;  all  lying  south  of  Fifth  Street  and  east  of  Salem  shall  constitute  the 
Second  Ward;  all  Ijdng  south  of  Fifth  Street  and  west  of  Salem  shall  con- 
stitute the  Third  Ward;  and  all  lying  north  of  Fifth  Street  and  west  of 
Salem  shall  constitute  the  Fourth  Ward.  The  board  of  trustees  shall  have 
power  to  change  the  boundaries  of  said  wards;  but  no  change  shall  be  made 
within  thirty  days  prior  to  any  municipal  election. 

Sec.  2.  Section  four  of  said  act  is  hereby  amended  to  read  as  follows,  to 
wit:  — 

Tifite  of  electing  trustees. 

Section  4.  On  the  first  Monday  of  February  of  each  year  there  shall  be 
elected  from  and  by  the  qualified  electors  of  said  town  the  successors  of  the 
trustees  then  in  office,  and  whose  terms  are  about  to  expire,  and  the  term  of 
office  of  such  successors  shall  be  two  years  from  and  after  the  first  Monday 
of  March  next  succeeding  their  election.  In  case  any  vacancy  shall  occur 
in  said  board  of  trustees  the  same  shall  be  filled  by  a  vote  of  the  majority 
of  the  remaining  members  of  the  board,  and  said  appointee  shall  hold  his 
office  until  the  next  election  of  trustees,  when  said  office  shall  be  filled  for 
the  unexpired  term  by  election;  at  the  election  to  be  held  in  eighteen  hundred 
and  eighty-seven,  there  shall  be  elected  one  trustee  from  the  Fourth  Ward; 
at  the  election  to  be  held  in  eighteen  hundred  and  eighty-eight,  one  trustee 
shall  be  elected  from  the  First  Ward,  and  one  at  large;  and  at  the  election 
to  be  held  in  eighteen  hundred  and  eighty-nine,  a  trustee  shall  be  elected 
from  each  the  Second  and  Third  wards. .  It  shall  be  the  duty  of  the  trus- 
tees to  cause  to  be  printed,  at  least  ten  days  prior  to  an  election,  the  names 
of  the  qualified  electors. 

Sec.  3.    Section  eight  of  said  act  is  amended  to  read  as  follows,  to  wit: — 

Election  of  marshcd — Appointment  of  treaav/rer  and  police  force. 

Section  8.  There  shall  be  elected,  at  the  annual  election  for  trustees  for 
the  town  of  Chico,  a  marshal.  The  board  of  trustees  shall  have  power,  and 
it  shall  be  their  duty,  to  appoint  a  treasurer  and  the  police  force  required, 
and  to  make  such  regulations  governing  the  police  force  as  they  may  deem 
necessary,  and  to  provide  for  the  payment  of  their  salaries  for  services  ren- 
dered. The  marshal  shall  be  ex  officio  assessor  and  collector,  and  shall 
receive  two  hundred  dollars  for  the  same,  and  shall  collect  such  taxes  as  may 
be  levied  by  the  board  of  trustees,  and  shall  pay  such  taxes  over  to  the  treas- 
urer, taking  his  receipt  therefor.  He  shall  collect  and  pay  over  to  the  treasurer 
all  fines  and  costs  levied  and  imposed,  by  reason  of  a  violation  of  an  ordi- 
nance of  the  town,  and  for  such  purpose  shall  have  the  power  conferred  by  law 
upon  constables.  He  shall  arrest  all  persons  against  whom  a  warrant  shalL 
be  directed  and  delivered  to  him  from  any  justice  of  the  peace  or  police 
judge  of  the  town,  and  may  arrest,  without  a  warrant,  any  person  actually 
engaged,  in  his  presence,  in  a  violation  of  an  ordinance.  He  shall  give 
bonds  in  the  sum  of  two  thousand  dollars,  conditioned  for  the  faithful  per- 
formance of  his  duties,  and  shall  receive,  as  compensation,  seventy-five  dol- 
lars per  month,  and  said  salary  shall  be  provided  for  by  the  board  of  trustees, 
out  of  the  general  fund  of  the  town.  He  shall  receive  no  other  compensa- 
tion for  his  services  than  that  provided  for  in  this  section,  except  ten  per 
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cent  upon  all  poll  taxes  collected  by  him.  It  shall  be  the  duly  of  said  mar- 
shal to  perform  the  duties  of  a  day  policeman.  It  shall  be  the  duty  of  the 
treasurer  to  receive  all  moneys  due  the  town,  to  pay  all  warrants  drawn  by 
order  of  the  board,  signed  by  the  secretary  and  countersigned  by  the  presi- 
dent, and  to  keep  an  accurate  account  of  all  receipts  and  expenditures,  and 
to  present  to  the  board  a  full  report  of  the  financial  condition  of  the  corpo- 
ration one  montli  before  the  annual  election,  and  at  such  times  as  the  board 
may  require.  He  shall  give  bonds  in  the  sum  of  five  thousand  dollars,  con- 
ditioned for  the  faithful  performance  of  his  duties,  and  shall  receive,  as  com- 
pensation for  his  services,  an  annual  salary  of  such  sum  as  the  board  <nay 
award  him,  not  to  exceed  one  hundred  dollars  per  annum. 

Sec.  4.  Section  nine  of  said  act  is  hereby  amended  to  read  as  follows,  to 
wit: — 

Quorum. 

Section  9.  A  majority  of  the  trustees  shall  constitute  a  quorum  to  do 
business,  but  no  ordinance,  resolution,  or  order  shall  have  any  validity  unless 
passed  by  the  votes  of  three  of  the  trustees  voting  in  favor  thereof.  They 
shall  be  allowed  no  compensation  for  their  services. 

Sec.  5.  Section  ten  of  said  act  is  hereby  amended  to  read  as  follows,  to 
wit: — 

Section  10.    The  board  of  trustees  shall  have  power, — 

First — To  make  ordinances  for  the  government  of  said  town  not  repug- 
nant to  the  constitution  and  laws  of  this  state. 

Levying  and  collecting  of  annual  tax. 

Second — To  levy  and  collect  annually  for  the  current  expenses  of  said 
town  a  tax  not  exceeding  three  fourths  of  one  per  cent  upon  the  assessed 
valuation  of  all  the  property,  both  real  and  personal,  owned  within  said 
town,  and  also  when  any  indebtedness  shall  be  incurred  as  provided  in  this 
act,  to  levy  and  collect  an  additional  taic  of  not  exceeding  three  eighths  of 
one  per  cent  to  pay  the  interest  thereon,  and  to  provide  a  sinking  fund  to 
pay  the  principal  within  twenty  years  from  the  time  of  incurring  such  in- 
debtedness. 

Road  poll  tax. 

Third — To  impose  and  collect  a  road  poll  tax,  not  to  exceed  two  dollars 
per  annum,  on  each  male  inhabitant  of  said  town  of  the  age  of  twenty-one 
years  and  upwards,  and  no  other  road  poll  tax  shall  be  collected  within  the 
limits  of  said  town. 

Dog  tax. 

Fourth — To  impose  and  collect  a  tax,  not  to  exceed  two  dollars  per  annum, 
on  every  dog  owned  within  the  limits  of  said  town,  and  no  other  dog  tax  shall 
be  collected  in  said  town. 

Fire  limits. 

Fifth — To  establish  and  alter  fire  limits;  to  erect,  purchase,  or  lease  proper 
buildings  for  a  fire  department;  to  purchase,  hold,  and  maintain  one  or  more 
fire-engines,  and  such  apparatus  and  implements  for  the  prevention  and  ex- 
tinguishment of  fires  as  may  be  necessaiy,  and  to  establish,  regulate,  and 
control  a  fire  department  in  said  town. 
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Begulating  storage  of  explorives. 

Sixth — To  regulate  the  storage  of  gunpowder,  tar,  pitch,  rosin,  and  other 
explosive  or  combustible  materials;  to  regulate  the  erection  of  steam  boilers 
and  engines,  and  to  prohibit  the  erection  thereof  in  places  deemed  dax^erous 
to  inhabitants  of  said  toWn. 

Regulating  nuisances.     • 

Seventh — 'To  determine  what  are  nuisances;  to  preyent,  remove,  or  abate 
the  same  at  the  expense  of  the  party  causing  such  nuisance;  to  control  and 
regulate  soap  and  glue  works,  slaughter-houses,  tanneries,  and  other  offensive 
trades,  and  to  provide  £)r  their  exclusion  or  removal  from  the  town,  or  any 
part  thereof. 

Domestic  animals  at  large. 

Eighth — To  prevent  any  or  all  domestic  animals  from  running  at  large 
within  the  limits  of  said  town,  either  all  or  a  portion  of  the  time;  to  prevent 
'the  leaving  of  animals  in  any  street  or  alley  without  securely  fastening  the 
same;  to  prohibit  the  fastening  to  or  otherwise  destroying  or  injuring  any 
fence,  gate,  or  building,  lamp-post,  hydrant,  tree,  or  case  around  a  tree  in 
said  town,  and  to  regulate  and  prohibit  fast  driving  in  any  portion  of  the 
town. 

Regulating  contagious  diseases. 

Ninth — To  provide  for  the  regulation  and  prevention  of  contagious  dis- 
eases; to  provide  and  enforce  regulations  for  the  protection  of  health  and 
cleanliness;  to  control  and  regulate  interments,  and  to  provide  for  the  pre- 
vention and  summary,  removal  of  all  filth  and  garbage. 

Duties  and  fees  of  pound-keepen 

Tenth — To  establish  a  pound  and  pound-keeper,  and  prescribe  his  duties 
and  fees;  to  provide  for  a  public  sale  by  the  pound-keeper  of  all  animals  that 
shall  be. impounded;  to  provide  when  and  what  animals  shall  be  impounded; 
to  provide  for  the  repayment  to  the  owner  within  a  limited  time  of  the  money 
arising  at  sale  of  impounded  animals,  less  such  cost  as  the  board  may  pro- 
vide. 

Railroad  tracks. 

Eleventh — To  permit  the  laying  of  railroad  tracks,  and  the  running  of  cars 
drawn  by  horse  or  steam  thereon,  making  such  prohibition  and  restrictions 
as  the  safety  of  the  town  may  demand,  and  to  fix  and  regulate  the  rate  of 
speed  at  which  oars  drawn  either  by  horse  or  steam  may  be  run  within  the 
town  limits. 

Fire-^trms. 

Twelfth — To  prevent  the  discharge  of  pistols,  fire-arms,  fire-wocks,  or  can- 
non within  prescribed  limits. 

Tovm  prisons. 

Thirteenth — To  establish,  alter,  and  repair  town  prisons,  and  regulate  the 
same;  to  provide  for  the  care,  feeding,  and  clothing  of  town  prisoners;  to  pro- 
vide for  the  formation  of  a  chain-gang  of  persons  convicted  of  crimes  and  mis- 
demeanors, and  their  employment  for  the  benefit  of  the  town,  and  to  provide 
for  the  arrest  and  compulsory  working  of  vagrants. 
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Markets. 
FourteerUh — To  establish  and  regulate  markets  and  market-places. 

ffqu9e8  ofUJrfamej  etc. 

Fifteenih — To  prohibit  and  suppress  all  houses  of  ill-fame  and  prostitution, 
dance-houseSy  fandango-houses,  cock-fights,  bull-fightH,  dog-fights,  and  all  ex- 
hibitions and  amusements  which  are  against  good  morjJs  and  publio  decency. 

Begvlatmg  pUicea  of  public  amvs^ment. 

Sixteenth — To  fix  and  collect  a  license  tax  on  all  shows,  theatrical  and 
circus  performances,  and  all  other  performances  where  an  admissson  fee  is 
charged,  or  which  may  be  held  in  a  place  where  wines  or  liquors  may  be  sold 
to  the  participators;  and  on  all  billiard-tables  and  bowling-alleys,  and  to  reg- 
ulate and  restrain  the  same;  providedj  that  no  license  imposed  under  this 
clause  shall  exceed  twenty  dollars  per  quarter. 

Segtdating  license  tax. 

Seventeenth — To  regulate  and  fix  the  rate  and  collect  a  license  tax  upon 
all  kinds  of  business,  employments,  trades,  or  occupations  of  a  lawful  nature 
carried  on  within  the  town  limits;  providedy  that  no  license  imposed  by  the 
board  under  this  clause  shall  exceed  fifty  dollars  per  quarter  of  three  months, 
excepting  the  hotel  license,  which  shall  not  exceed  twenty-five  dollars  per 
quarter. 

Gaming  penalty-. 

Eighteenth — To  prohibit  and  suppress  gambling,  and  to  provide  a  penalty, 
not  exceeding  five  hundred  dollars  fine,  or  six  months'  imprisonment,  for  a 
conviction  under  the  ordinances  made  for  such  purpose. 

Public  buildings. 

Nineteenth — To  purchase  or  lease  such  real  or  personal  property,  and  to 
erect  such  buildings  as  may  be  necessary  for  town  officers  and  a  town  prison, 
or,  for  the  interests  of  said  town,  to  sell,  convey,  or  mortgage  the  same  when 
deetned  necessary  by  said  board. 

Water^viorks. 

Twentieth — To  construct  and  keep  in  repair  pumps,  aqueducts,  reservoirs, 
or  other  works  necessary  for  supplying  the  town  with  water;  to  provide  for 
the  establishment,  regulation,  and  maintenance  of  water-works,  and  to  grant 
permission  to  lay  water-pipes  in  the  streets  of  said  town,  with  such  restric* 
tions  and  prohibitions  as  the  interests  of  the  town  may  demand. 

Lighting  streets. 

Twenty-first — To  provide  for  and  regulate  the  lighting  of  the  streets  of  said 
town. 

Regulation  of  highways. 

Twenty^econd  —  To  lay  out  streets  and  alleys,  to  declare  any  streets  now 
open,  or  which  may  be  hereafter  opened,  public  streets;  to  determine  the 
width  and  grade  of  all  streets,  alleys,  and  sidewalks  in  said  town;  to  regu- 
late and  direct  the  planting  of  shade  trees  on  the  streets  of  said  town,  and 
to  provide  for  draining  the  same. 

Improvement  of  streets. 

Twenty-third  —  To  provide  for  the  Improvement  and  repair  of  streets,  and 
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the  construction,  improvement,  and  repair  of  sidewalks,  in  the  manner  here- 
inafter provided  in  this  act,  or  the  act  of  which  this  is  amendatory. 

Street-crosHngs. 

Twenty-fourth — To  provide  when,  and  at  what  places  on  the  streets  of  said 
town,  crossings  may  be  made,  to  remove  the  same,  and  to  regulate  and 
prescribe  the  manner  of  construction  thereof,  and  of  what  materials  to  be 
made. 

Pablie  grotmds* 

Jkoenty-fifth  —  To  provide  for  inclosing,  improving,  and  regulating  all  pub- 
lic grounds  at  the  expense  of  the  town. 

Special  policemen, 

Twenty-Bixth  —  To  provide  for  the  good  order  of  the  town,  and  appoint 
special  policemen  when  necessary. 

Numbering  buildings^ 

Twenty^eventh  —  To  provide  for  the  numbering  of  all  buildings  facing  on 
the  streets  of  said  town. 

Judgment  against  town. 

TSoenty^ighih — To  order  paid  any  final  judgment  against  said  town;  but 
none  of  the  lands,  or  property  of  any  kind  or  nature,  taxes,  revenues,  fran- 
chises, or  interests,  shall  be  attached,  levied  upon,  or  sold  in  or  under  any 
process  whatever. 

Levying  and  colhcting  taxes. 

Twenty-ninth  —  The  board  of  trustees  shall  have  power,  and  it  shall  be 
their  duty,  to  provide  by  ordinance  a  system  for  the  assessment,  levy,  and 
collection  of  all  city  and  town  taxes  not  inconsistent  with  the  provisions  of 
this  act  and  the  law  for  assessment  and  collection  of  state  and  county  taxes, 
which  system  shall  conform  as  nearly  as  the  circumstances  of  the  case  may 
permit  to  the  provision  of  the  laws  of  this  state  in  reference  to  the  assess- 
ment, levy,  and  collection  of  state  and  county  taxes,  except  as  to  the  times 
for  such  assessment,  levy,  and  collection,  and  except  as  to  the  o£5cers  by 
whom  such  duties  are  to  be  performed.  All  taxes  assessed,  together  with 
any  percentage  imposed  for  delinquency  and  the  costs  of  collection,  shall  con- 
stitute liens  on  the  property  assessed  from  and  after  the  first  Monday  in 
March  of  each  year,  which  liens  may  be  enforced  by  a  summary  sale  of  such 
property,  and  the  execution  and  delivery  of  all  necessary  certificates  and 
deeds  thereof,  under  such  regulations  as  may  be  prescribed  by  ordinance  or 
by  actions  in. any  court  of  competent  jurisdiction  to  foreclose  such  liens; 
provided^  that  any  property  sold  for  such  taxes  shall  be  subject  to  redemp- 
tion within  the  time  and  in  the  manner  provided,  or  that  may  hereafter  be 
provided,  by  law  for  the  redemption  of  property  sold  for  state  or  county 
taxes.  All  deeds  made  upon  any  sale  of  property  for  taxes  or  special  assess- 
ment, under  the  provisions  of  this  act,  shall  have  the  same  force  and  effect  in 
evidence  as  is  or  may  hereafter  be  provided  by  law  for  deeds  for  property  sold 
for  non-payment  of  state  or  county  taxes. 

Sec.  6.  Section  twelve  of  said  act  is  hereby  amended  to  read  as  follows, 
to  wit:  — 
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Incurring  indebtedness. 

The  board  of  trustees  shall  have  no  power  to  incur  or  create  any  indebted- 
ness or  liability  in*  any  manner,  or  for  any  purpose,  exceeding  in  any  year 
the  income  and  revenue  provided  for  it  for  such  year,  without  the  assent  of 
two  thirds  of  the  qualified  electors  thereof  voting  at  an  election  to  be  held 
for  the  purpose,  nor  unless  before  or  at  the  time  of  incurring  such  indebted- 
ness provisions  shall  be  made  for  the  collection  of  an  annual  tax  sufficient 
to  pay  the  interest  on  such  indebtedness  aer  it  falls  due,  and  also  to  consti- 
tute a  sinking  fund  for  the  payment  of  the  principal  thereof.  If  at  any  time 
the  board  of  trustees  shall  deem  it  necessary  to  incur  any  indebtedness, 
they  shall  give  notice  of  a  special  election  by  the  qualified  electors  of  the 
town,  to  be  held  to  determine  whether  such  indebtedness  shall  be  incurred. 
Such  notice  shall  specify  the  amount  of  indebtedness  proposed  to  be  in- 
curred, the  purpose  or  purposes  of  the  same,  and  the  amount  of  money 
necessary  to  be  raised  annually  by  taxation  for  interest  and  sinking  fund  as 
hereinafter  provided.  Such  notice  shall  be  published  for  at  least  two  weeks 
in  some  newspaper  published  in  said  town,  and  no  other  question  shall  be 
submitted  to  the  electors  at  such  election.  If  two  thirds  of  the  qualified 
electors  voting  at  election  shall  have  voted  in  favor  of  incurring  such  in- 
debtedness, the  board  of  trustees  may  pass  an  ordinance  providing  for  the 
mode  of  creating  such  indebtedness  and  of  paying  the  same;  and  in  such 
ordinance,  provisions  shall  be  made  for  the  levy  and  collection  of  an  annual 
tax  upon  all  the  real  and  personal  property  subject  to  taxation  within  said 
town,  sufficient  to  pay  the  interest  on  such  indebtedness  as  it  falls  due,  and 
also  to  constitute  a  sinking  fund  for  the  payment  of  the  principal  thereof 
within  twenty  years  from  the  time  of  contracting  the  same;  but  nothing 
herein  contained  shall  be  considered  as  authorizing  said  town  to  incur  any 
indebtedness  that  the  rate  of  taxation  for  said  purpose,  as  provided  in  sec- 
tion five  of  this  act,  shall  not  be  sufficient  to  pay  the  interest  thereon  as  it 
accrues,  and  provide  a  sinking  fund  for  the  payment  of  the  principal  thereof 
as  herein  provided,  and  all  indebtedness  incurred  contrary  to  the  provisions 
hereof  shall  be  absolutely  void. 

Sec.  7.  Section  thirty-two  of  said  act  is  hereby  amended  to  read  as 
follows,  to  wit:  — 

Police  judge — Fines  collected — Salary. 

Section  32.  The  police  judge  shall  pay  over  all  fines  collected  by  him  for 
breaches  of  ordinances  to  the  town  treasurer,  taking  his  receipt  therefor. 
The  police  judge's  salary  shall  be  fixed  by  the  board  of  trustees;  provided! 
such  salary  shall  not  be  greater  than  twenty-five  dollars  per  month. 

Sec.  8.    This  act  shall  take  effect  immediately. 
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OONTAGIOUS   DISEASES   AMONG   SHEEP. 

An  Act  authorizing  and  empowering  the  boards  of  eupervisors  of  the  several 
counties  of  the  state  to  prevent  and  eradicate  infectious  and  contagious 
diseases  among  sheep^  to  provide  for  the  appointment  of  a  sheep  commis" 
sioner^  and  to  define  the  duties  and  powers  of  commissioner. 

[Approved  March  16,  1889;  1889,  216.] 

Appointment  of  sheep  commissioner. 

Section  1.  Whenever  a  petition  shall  be  filed  with  the  board  of  super- 
vifions  of  any  county  in  this  state,  signed  by  not  less  than  fifty  resident  free- 
holders of  such  county,  praying  for  the  api)ointment  of  the  commissioner 
herein  named,  said  board  may,  if  deemed  advisable,  appoint  some  com- 
petent person,  a  resident  of  the  county,  who  shall  act  and  be  known  as 
sheep  commissioner,  whose  duties  and  powers,  which  are  to  be  exercised  in 
the  prevention  and  eradication  of  contagious  diseases  among  sheep,  shall  be 
defined  and  determined  by  said  board;  and  the  fees  and  compensation  of 
such  commissioner,  only  to  be  charged  when  he  is  actually  and  necessarily 
engaged  in  the  performance  of  his  duties,  shall  be  paid  out  of  the  treasury 
of  said  county  as  claims  against  counties  are  now  paid,  and  be  fixed  by  said 
board  at  the  time  of  such  appointment. 

Sec.  2.    This  act  shall  take  effect  immediately. 

An  Act  to  protect  life  and  property  against  the  dUreless  and  malicious  use 

or  handling  of  dynamite  and  other  explosives. 

[Approved  March  12,  1887;  1887,  110.] 

Keep  record  of  sales. 

Section  1.  It  is  the  duty  of  each  and  every  person,  contractor,  firm, 
association,  joint-stock  company,  and  corporation,  manufacturing,  storing, 
selling,  transferring,  disposing  of,  or  in  any  manner  dealing  in  or  with,  or 
using  or  giving  out,  nitro-glycerine,  dynamite,  vigorite,  hercules  powder, 
giant  powder,  or  other  high  explosive,  by  whatever  name  known,  to  keep  at 
all  times  an  accurate  journal,  or  book  of  record,  in  which  must  be  entered, 
from  time  to  time,  as  they  are  made,  each  and  every  sale,  delivery,  transfer, 
gift,  or  other  disposition  made  by  such  person,  firm,  association,  joint-stock 
company,  or  corporation,  in  the  course  of  business  or  otherwise,  of  any 
quantity  of  such  explosive  substance. 

What  record  must  show. 

Sec.  2.  Such  journal  or  record-book  must  show,  in  a  legible  handwriting, 
to  be  entered  therein  at  the  time,  a  complete  history  of  each  transaction,, 
stating  the  name  and  quantity  of  the  explosive  sold,  delivered,  given  away, 
transferred,  or  otherwise  disposed  of;,  the  name,  place  of  residence,  or  busi- 
ness of  the  purchaser  or  transferee;  the  name  of  the  individual  to  whom 
delivered,  with  his  or  her  address,  with  a  description  of  such  individual  suf- 
ficient to  provide  for  identification. 

Becords  subject  to  examination  of  peace  officers. 

Sec  3.  Such  journal  or  record-book  must  be  kept,  by  the  person,  firm, 
association,  joint-stock    company,  or  corporation  so  selling,  delivering,  or 
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otberwise  dispoemg  of  80ch  explosiTe  sobetanoe  or  subfltances,  in  his  or 
their  principal  office  or  place  of  boaineaB,  at  all  times  subject  to  the  mspec- 
turn  and  examination  of  the  peace  officers  or  other  police  aothoiities  of  the 
state,  couity,  city  and  coonty,  or  municipality  where  the  same  is  sitoated, 
on  proper  demand  made  therefor;  any  failure  or  n^lect  to  keep  such  book, 
or  to  make  the  proper  entries  therein  at  the  time  of  the  transaction,  as  herein 
provided,  or  to  exhibit  the  same  to  the  peace  officers  or  other  police  authori- 
ties on  demand,  shall  be  deemed  a  misdemeanor,  and  punished  acootdini^y. 

Forfeiture  in  addition  to  pumdimenL 

8sa  4.  In  addition  to  such  pumshment,  and  as  s  crnnnlatiTP  penalty, 
such  person,  firm,  aasociataon,  jointpstock  company,  or  eorpotatioa  so  <rfbnd- 
ing,  shall  forfeit,  for  each  oflfense,  the  sum  of  two  hundred  and  &hj  d<dlai8, 
to  be  recovered  in  any  court  of  competent  jurisdiction,  by  action  at  law. 
The  party  so  instituting  such  actions  shall  not  be  entitled  to  dismiss  the 
same  without  consent  of  the  court  befoie  which  the  suit  has  been  instituted. 
Nor  shall  any  judgment  recovered  be  settled,  satisfied,  or  discharged,  bsts 
by  order  of  such  court,  after  full  payment  into  court,  and  all  moneys  so  col- 
lected shall  be  paid  to  the  party  bringing  the  sniL 

Prohibiting  recUess  posseaeion  of  expUmvee. 

Sec.  5.  Any  person  who,  in  the  public  street  or  any  highway  of  any 
county,  city  and  county,  city,  or  town  or  city,  or  at,  in,  or  near  to  any  theater, 
hall,  public  or  private  school,  or  college,  church,  hotel,  or  other  public  build- 
ing, or  at,  in,  or  near  to  any  private  habitation,  or  in,  on  board  o^  or  near 
any  railway  passenger  train,  or  car  or  train,  or  cable  road,  or  car  of  the  same, 
or  steam  or  other  vessel,  engaged  in  carrying  passengers,  or  ferry-boat,  or 
other  public  place  where  human  beings  ordinarily  pass  and  repass,  shall 
recklessly  or  maliciously  have  in  his  or  her  possession  any  dynamite,  nitro- 
glycerine, vigorite,  hercules  powder,  giant  powder,  or  other  high  explosive,  or 
who  shall  recklessly  or  maliciously  by  use  of  such  means  intimidate,  terrify, 
or  endanger  any  human  being,  is  guilty  of  a  felony,  and  on  conviction  shall 
be  punished  accordingly. 

Defining  recUees  possession. 

Sec.  6.  Any  person  not  regularly  engaged  in  the  manufieu^tuie,  sale,  trans- 
portation, or  legitimate  use  in  blasting  operations,  or  in  the  arts,  of  such  sub- 
Btances  as  are  named  in  this  act,  shall  be  presumed  (prima  facie)  to  be  guilty 
of  a  reckless  and  malicious  possession  thereof,  within  the  meaning  of  the 
foregoing  section,  if  any  such  substance  is  found  upon  him,  or  in  his  posses- 
sion, in  any  of  the  places,  or  under  any  of  the  circumstances  specified  in  the 
preceding  section. 

PvmxshmerU  for  unlawful  possession. 

Sec.  7.  No  person  may  knowingly  keep  or  have  in  his  or  her  possession 
any  dynamite,  vigorite,  nitro*gIycerine,  giant  powder,  hercules  powder,  or 
other  high  explosive,  except  in  the  regular  course  of  business  carried  on  by 
such  person,  either  as  a  manufacturer  thereof  or  merchant  dealing  in  the 
same,  or  for  use  in  legitimate  blasting  operations,  or  in  the  arts,  or  while  en- 
gaged in  transporting  the  same  for  others,  or  as  the  agent  or  employee  of 
others  engaged  in  the  course  of  such  business  or  operations.    Any  other  pos- 
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Bession  of  any  such  explosive  substances  as  are  named  in  this  act  is  unlawful; 
and  the  person  so  unlawfully  possessing  it  shall  be  punished  by  imprison- 
ment in  the  state  prison  not  exceeding  five  years,  or  by  fine  not  exceeding 
five  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 

Malieious  deposits. 

Sec.  8.  Any  person  who  maliciously  deposits  or  explodes,  or  who  attempts 
to  explode,  at,  in,  under,  or  near  any  building,  vessel,  or  boat,  railroad,  tram- 
road,  or  cable-road,  or  any  train  or  car,  or  any  depot,  stable,  car-house, 
theater,  school-house,  church,  dwelling-house,  or  other  place  where  human 
beings  usually  inhabit,  assemble,  frequent,  or  pass  and  repass,  any  dynamite, 
nitro-glycerine,  vigorite,  giant  or  hercules  powder,  gunpowder,  or  other  chem- 
ical compound,  or  other  explosive,  with  the  intent  to  injure  or  destroy  such 
building,  vessel,  boat,  or  other  structure,  or  with  the  intent  to  injure,  intimi- 
date, or  terrify  any  human  being,  or  by  means  of  which,  any  human  being 
is  injured  or  endangered,  is  guilty  of  a  felony,  and  on  conviction  thereof 
shall  be  punished  by  imprisonment  in  the  state  prison  not  less  than  one 
year. 

Transportation  of  high  explosives. 

Sec.  9.  Any  person,  firm,  or  corporation,  who  shall  take,  carry,  or  trans- 
port, or  cause  to  be  taken,  carried,  or  transported,  any  dynamite,  vigorite, 
nitro-glycerine,  hercules  or  giant  powder,  or  other  high  explosive,  into  the 
limits  of,  or  through,  or  across  any  incorporated  city  or  town  of  this  state^  or 
into,  through,  or  across  any  harbor  for  shipping,  in  any  manner,  condition, 
or  quantity,  or  otherwise,  in  violation  of  the  laws  or  ordinances  of  such  city 
or  town,  or  of  the  laws  or  regulations  governing  such  harbor,  shall,  in  addi- 
tion to  the  penalties  provided  or  imposed  by  such  laws,  ordinances,  or  regu-« 
lations,  forfeit  to  the  state  of  California  all  such  explosive  substances,  as  well 
as  the  cases  inclosing  the  same.  Such  forfeiture  may  be  sued  for  by  any  cit- 
izen of  the  state,  for  himself  and  the  state;  and  the  goods  or  property,  when 
so  forfeited  and  recovered  by  judgment  of  the  court,  shall  be  sold,  and  the 
proceeds  divided,  the  citizen  so  suing  taking  one  half  to  himself  for  his  own 
benefit,  and  paying  the  other  half  into  the  state  treasury.  Such  action  may 
be  maintained  in  any  court  of  competent  jurisdiction;  provided,  that  the  state 
shall  never  be  liable  to  any  cost  or  expense  for  any  such  suit  or  proceeding. 

Police  officer  may  sue  for  forfeitures. 

Sec.  10.  Any  of  the  forfeitures  provided  for  in  this  act  may  be  taken  ad- 
vantage of,  and  sued  for  and  recovered,  by  any  peace  officer  or  policeman, 
member  of  the  police  force  of  any  city,  city  and  county,  or  town  where  the 
same  arises,  for  his  own  benefit,  notwithstanding  any  law,  ordinance,  or  rule 
to  the  contrary. 

Sec.  11.  This  act  shall  take  e£fect  and  be  in  force  from  and  after  its 
passage. 
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EDUCATION. 

An  Act  to  encourage  and  provide  for  the  diseeminatum  of  a  knowledge  of  the  arts, 
ecienccBy  and  general  literature^  and  the  founding^  maintaiiUng^  and  perpeiu- 
ating  public  libraries^  mvseumSf  and  galleries  of  art,  and  the  receipt  of  dona- 
tione  and  contributions  thereto  when  established;  for  the  conveyance,  holding, 
and  protection  of  real  property  within  this  state  suitable  for  the  purposes 
herein  designated,  and  the  erection  thereon  of  buildings  appropriate  to  such 
purposes,  and  for  the  creation  of  trusts  necessary  or  proper  for  the  better 
preservation  of  such  institutions,  and  the  control  and  management  thereof. 

[Approved  March  6,  1887;  1887,  20.] 

Manner  of  conveying  gifts  for  dissemination  of  knowledge  of  arts,  etc. 

Section  1.  Any  person  intending  in  his  lifetime,  or  by  will  or  trust  deed, 
to  operate,  after  his  death,  to  found,  maintain,  and  perpetuate  in  this  state  a 
public  library,  museum,  gallery  of  art,  or  any  or  all  thereof,  for  the  diffusion 
of  mechanical,  scientific,  artistic,  and  general  knowledge,  may  to  that  end  and 
for  such  purpose,  and  for  any  purpose  within  the  purview  of  the  title  of  this 
act,  convey  in  writing  by  words  denoting  a  gift  or  grant  to  one  or  more  trustees 
named  in  such  gift  or  grant,  and  to  their  successors,  any  library  or  collection 
of  books  and  works  for  such  public  library,  or  any  museum,  or  gallery  of  art 
in  this  state,  and  such  gift  or  grant  may  also  express  and  shall  be  con- 
strued to  be  a  conveyance  of  the  future  additions  and  accretions  thereof; 
and  he  may  also  in  like  manner,  to  that  end,  and  for  such  purpose,  convey 
by  grant  to  such  trustee  or  trustees  any  real  property  within  this  state  be- 
longing to  him,  which  may  be  necessary  or  proper  for  the  erection  and  main- 
tenance of  buildings  suitable  to  such  institution,  and  the  buildings  erected 
thereon,  with  grounds  conveniently  adjacent  thereto,  and  other  lands, 
tenements,  and  hereditaments  for  the  purpose  of  producing  an  income 'for 
the  support  and  maintenance  of  such  institutions,  or  any  of  them,  and  any 
collateral  burdens  which  may  be  imposed  by  the  terms  of  such  foundation  as 
part  and  parcel  of  the  regulations  for  its  conduct,  and  also  personal  property 
of  all  descriptions,  which  may  subserve  the  purposes  of  the  institution  and 
maintenance  of  any  such  library,  museum,  or  gallery  of  art. 

Oifts  by  other  than  founder. 

Sec.  2.  Any  contributions  or  gifts  by  any  other  person  than  the  founder, 
or  any  property  suitable  to  the  general  plan  or  support  of  any  institution 
mentioned  in  the  title  of  this  act,  shall  immediately  vest  in  the  trustees^  and 
become  incorporated  into  and  subject  to  the  trust,  and  to  all  its  terms  and 
conditions,  and  be  managed  under  the  rules  and  regulations  prescribed 
therefor. 

Ssc.  3.  The  person  making  such  gift,  grant,  or  conveyance,  as  founder, 
may  therein  designate, — 

1.  The  name  by  which  the  institution  so  founded  and  maintained  shall  be 
known. 

2.  Its  nature,  object,  and  purposes. 

S.  The  powers  and  duties  of  the  trustees,  which  shall  not  be  exclusive  of 
other  powers  and  duties  that,  in  their  judgment,  may  be  necessary  more 
effectually  to  carry  out  the  purposes  of  such  institution. 
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4.  The  mode  and  manner  and  by  whom  the  successors  to  the  trustees 
named  in  the  gift  or  grant  shall  be  appointed. 

5.  Such  rules  and  regulations  for  the  management  of  such  institution,  and 
the  furtherance  of  its  purposes,  as  the  grantor  may  elect  to  prescribe;  but 
such  rules  and  regulations  shall,  unless  the  grant  shall  otherwise  prescribe, 
be  deemed  advisory  only,  and  shall  not  preclude  such  trustees  or  their  suc- 
cessors from  making  such  change^  as  new  conditions  may,  from  time  to  time, 
require. 

6.  The  place  or  peaces  where  the  necessary  buildings  shall  be  erected,  and 
the  general  character  thereof.  The  person  making  such  grant  may  therein 
provide  for  all  other  things  necessary  and  proper  to,  carry  out  the  purposes 
thereof,  or  otherwise,  by  his  last  will  or  testament. 

Sec.  4.  The  trustees  named  in  such  gift  or  grant,  and  their  successors, 
may,  in  the  name  of  such  institution  designated  in  the  gift  or  grant,  sue  and 
defend  in  relation  to  the  trust  proi>erty,  and  to  all  matters  affecting  the  insti- 
tution so  founded  and  established. 

Privileges  granted  to  founder. 

Sec.  5.  By  a  provision  in  such  gift  or  grant,  the  founder  may  elect,  in 
respect  to  the  personal  and  real  property  conveyed,  and  the  additions  and 
increase  thereof,  and  in  respect  to  the  erection,  maintenance,  and  manage- 
ment of  any  buildings  auxiliary  thereto,  and  in  respect  to  any  property  con- 
nected with  such  institution,  to  reserve  to  himself  a  veto  and  right  of  annul- 
ment or  modification  of  any  act  of  such  trustees,  in  case  he  shall,  within 
thirty  days  after  notice  of  the  performance  of  such  act,  file  in  the  office  of 
said  trustees,  or  deliver  to  their  president  or  principal  officer,  a  notice  in 
writing,  of  such  veto,  annulment,  or  modification,  and  upon  a  like  notice,  in 
conformity  with  a  provision  in  such  gift  or  grant,  he  may  elect  to  perform 
during  his  life  all  the  powers  which,  by  the  terms  thereof,  are  vested  in  or 
enjoined  upon  the  trustees  therein  named,  and  their  successors;  provided^  that 
upon  the  death  or  disability  to  act  of  the  founder  and  grantor,  such  powers 
and  duties  shall  be  devolved  upon,  and  be  exercised  by,  the  trustees  named 
in  the  gift  or  grant,  and  their  successors.  Such  person  may  also  reserve  the 
right  to  alter,  amend,  or  modify,  at  any  time  during  his  life,  or  by  bis  last 
will  and  testament,  the  terms  and  conditions  thereof,  and  the  trusts  therein 
created  in  respect  to  such  institution,  its  buildings,  and  the  property  conveyed 
therefor. 

Election  of  officers  and  compensation. 

Sec.  6.  The  founder  shall  have  power  in  said  deed  of  trust  to  name  and 
describe  the  character  and  personality  of  any  one  or  more  of  the  immediate  or 
future  trustees,  the  librarian,  and  other  officers,  and  to  name  and  impose  any 
particular  duty  to  be  performed  by  any  one  or  more  trustees  or  other  officers, 
so  described  and  characterized,  and  to  declare  and  limit  any  compensation, 
and  fix  the  character  and  method  of  such  oomi>en8ation  he  may  choose  to 
provide  for  any  such  trustee  or  other  officer  whom  the  terms  of  his  founda- 
tion may  characterize,  and  upon  whom  specific  or  general  duties  shall  be 
imposed. 
Gi/i,  how  recorded. 

Sec.  7.    Any  such  gift  or  grant  may  be  executed,  acknowledged,  and  re- 
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corded  in  the  manner  now  or  hereafter  provided  by  law  for  the  execatioo, 
acknowledgment,  and  recording  of  grants  of  real  property. 

Time  of  commencing  suit. 

Sec.  8.  No  suit,  action,  or  proceeding  shall  be  commenced  or  maintained 
by  any  person  to  set  aside,  annul,  or  affect  said  gift,  grant,  or  conveyance,  or 
to  affect  the  title  to  the  property  conveyed,  or  the  right  to  the  possession  or 
to  the  rents,  issues,  and  profits  thereof,  unless  the  same  be  commenced  within 
two  years  after  the  date  of  the  filing  of  such  grant  for  record. 

Founder  may  bequeath  to  state  of  California, 

Sec.  7.  Any  person,  being  the  founder,  making  a  gift  or  grant  for  any  of 
the  purposes  mentioned  in  this  act,  may,  at  any  time  thereafter,  by  last  will 
or  testament,  devise  or  bequeath  to  the  state  of  California  all  or  any  of  the 
property,  real  and  personal,  mentioned  in  such  gift  or  grant,  or  in  any  such 
supplemental  thereto,  and  such  devise  or  bequest  shall  take  effect  in  case, 
from  any  cause  whatever,  the  gift  or  grant  shall  be  annulled  or  set  aside,  or 
the  trusts  therein  declared  shall  for  any  reason  fail.  Such  devise  or  bequest 
is  hereby  suffered  to  be  made  by  way  of  assurance  that  the  intentions  of  the 
grantor  shall  be  carried  out,  and  in  the  faith  that  the  state,  in  case  it  shall 
succeed  to  the  property,  or  any  part  thereof,  will,  to  the  extent  and  value  of 
such  property,  carry  out,  in  respect  to  the  objects  and  purposes  of  any  such 
grant,  all  the  wishes  and  intentions  of  the  grantor. 

Liberal  construction  of  'provisions. 

Sec  10.  The  provisions  of  this  act  shall  be  liberally  construed,  with  a 
view  to  effect  its  objects  and  purposes,  and  the  singular  number  in  the  con- 
struction thereof  shall  be  deemed  to  include  the  plural,  and  the  plural  num- 
ber shall  be  deemed  to  include  the  singular. 

UniversitieSy  collegesy  schools,  etc. 

Sec  11.  Nothing  in  this  act  shall  repeal,  modify,  change,  or  have  any 
effect  upon  any  of  the  provisions  of  an  act  of  the  legislature  of  the  state  of 
California  entitled  *'  An  Act  to  advance  learning,  the  arts  and  sciences,  and 
to  promote  the  public  welfare  by  providing  for  the  conveyance,  holding,  and 
protection  of  property,  and  the  creation  of  trusts  for  the  funding,  endowment, 
erection,  and  maintenance,  within  this  state,  of  universities,  colleges,  schools, 
seminaries  of  learning,  mechanical  institutes,  museums,  and  galleries  of  art,'' 
approved  March  ninth,  eighteen  hundred  and  eighty-five. 

Sec  12.    This  act  shall  take  effect  immediately. 

FEEBLE-MINDED    CHILDBEN. 

An  Act  to  provide  a  permanent  site  for  the  California  horns  for  the  care  and 
training  of  feeble-minded  children,  to.  erect  suitable  buildings  thereon^  and 
making  an  appropriation  therefor, 

[Approved  Matxsh  6,  1SS9;  1889,  69.] 

Appropriation  to  purchase  site. 

Section  1.  The  sum  of  one  hundred  and  seventy  thousand  dollars  is 
hereby  appropriated  out  of  any  moneys  in  the  state  treasury  not  otherwise 
appropriated,  to  be  expended  to  purchase  a  suitable  site  for  the  permanent  loca- 
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tion  of  the  Califoniia  home  for  the  care  and  training  of  feeble-minded  children, 
and  to  erect  proper  and  substantial  buildings  for  the  California  home  for  the 
care  and  training  of  feeble-minded  children  upon  said  site. 

Number  of  cLcrea. 

Sec.  2.  The  site  purchased  shall  consist  of  not  less  than  three  hundred 
acres  of  land^  and  the  .purchase  price  of  said  site  shall  not  exceed  thirty  per 
cent  of  the  sum  of  money  herein  appropriated. 

Appropriation  to  be  expended  by  trustees. 

Sec.  3.  The  money  herein  appropriated  shall  be  paid  to  the  trustees 
of  the  CaUfomia  home  for  the  care  and  training  of  feeble-minded  children, 
and  shall  be  expended  and  used  by  the  said  trustees  as  hereinbefore  specified; 
provided,  however,  that  no  purchase  of  land  shall  be  made  without  first  re- 
ceiving the  approval  of  the  governor  of  the  state,  and  a  majority  vote  of  the 
entire  board  of  trustees.  For  the  purpose  of  locating  the  site,  the  governor 
shall  appoint  two  citizens  to  act  with  the  board  of  tn^tees,  who  shall,  upon 
this  question,  have  full  power  with  the  board;  provided,  that  the  traveling 
expenses  incurred  in  locating  the  site  shall  be  paid  out  of  the  appropriation 
herein  mentioned. 

Sec.  4.  The  controller  of  state  is  hereby  authorized  and  directed  to 
draw  his  warrants  in  favor  of  said  trustees,  and  the  treasurer  of  the  state  is 
directed  to  pay  said  warrants  according  to  the  provisions  of  this  act. 

Sec  6.    This  act  shall  take  effect  immediately. 

An  Act  to  provide  for  the  govemrnent  and  management  of  the   Cdlifomia 
home  for  the  care  and  training  of  feeble-minded  children. 

[Approyed  March  9,  1887;  1887,  69.] 

Oovemar  to  appoint  board  of  trustees —  Term  of  cffice. 

Section  1.  The  California  home  for  the  care  and  training  of  feeble- 
minded children  is  under  the  control  of  a  board  of  five  trustees  appointed 
by  the  governor,  by  and  with  the  advice  and  consent  of  the  senate,  whose 
term  of  office  is  four  years,  and  until  their  successors  are  appointed  and 
qualified.  Women  may  be  trustees,  officers,  or  employees  in  said  institution. 
All  vacancies  in  said  board  shall  be  filled  by  appointment  by  the  governor. 
If  the  vacancies  occur  by  reason  of  the  expiration  of  the  term  of  office  of 
any  trustee,  then  his  successor  shall  hold  for  a  term  of  four  years.  If  the 
vacancy  occur  by  reason  of  resignation,  death,  or  removal,  or  any  way  other 
than  by  expiration  of  term,<the  governor  shall  fill  the  place  by  appointment 
for  the  unexpired  term.  The  appointment  of  every  trustee  whose  term  of 
office  has  not  expired  when  the  legislature  next  convenes  after  his  appoint- 
ment shall  be  submitted  to  the  senate  for  confirmation.  Nothing  herein 
shall  be  construed  to  affect  the  tenure  of  office  of  the  present  board  of  trus- 
tees. 
Organization  of  board. 

Sec.  2.  The  trustees  shall  qualify  by  taking  the  usual  oath  of  office,  and 
one  of  their  number  shall  be  president,  to  be  selected  by  the  bo^rd,  and  to 
hold  office  for  one  year.  They  shall  receive  no  compensation  for  their  ser- 
vices, but  shall  receive  their  necessary  expenses  while  in  the  performance  of 
official  business. 
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Donations  held  in  trust — Powers  of  hoard. 

Sec.  3.  The  board  may  take  and  hold  in  trust  for  the  state  any  grant  or 
devise  of  land,  or  any  donation  or  bequest  of  money,  or  other  personal  prop- 
erty, heretofore  or  hereafter  granted  or  devised,  donated,  or  bequeathed  to 
the  use  of'  said  home,  and  shall  dispose  of  tho  same  in  accordance  with  the 
wishes  of  the  testator  or  devisor,  if  expressed;  or  if  no  conditions  are.  at- 
tached to  the  bequest  or  donation,  then  to  invest,  and  use  the  proceeds  of 
such  investment  for  the  best  interests  of  the  home. 

Treasurer — Bond. 

Sec.  4.  The  trustees  shall  elect  a  treasurer,  who  shall  not  be  one  of  their 
number,  and  shall  fix  his  compensation.  He  shall  be  required  to  give  a  bond 
in  such  sum  as  the  trustees  may  determine,  with  good  and  sufiBcient  sureties^ 
to  their  satisfaction,  for  the  faithful  performance  of  his  duties,  and  shall 
have  the  custody  of  all  moneys,  bonds,  notes,  mortgages,  and  other  securi- 
ties and  obligatioDS  belonging  to  the  home.  He  shall  keep  full  and  accurate 
accounts  of  receipts  and  payments,  in  the  manner  directed  by  the  by-laws, 
and  such  other  accounts  as  the  trustees  shall  prescribe.  He  shall  balance 
his  accounts  at  the  close  of  the  fiscal  year,  and  make  a  statement  erf  the  bal- 
ances therein,  and  an  abstract  of  all  receipts  and  payments  of  the  past  year» 
which  he  shall,  upon  demand,  deliver  to  the  auditing  committee  of  the  board 
of  trustees,  who  shall  compare  the  same  with  his  books  and  vouchers,  and 
verify  the  same  by  a  further  comparison  with  the  books  of  the  superin- 
tendent, and  certify  their  findings  upon  such  examinations  to  the  trustees  at 
their  annual  meeting.  He  shall  further  render  an  account  of  the  state  of  his 
books,  and  of  the  funds  and  other  proi>erty  in  his  custody,  whenever  reauired 
to  do  so  by  the  trustees. 

Rules  and  regulations. 

Sec.  5.  The  board  shall  establish  such  rules  and  regulations  as  may  b^ 
deemed  expedient  for  the  management  and  government  of  the  home,  and  for 
securing  economy  and  accountability  in  all  its  affairs;  and  its  officers  and 
employees  shall  strictly  observe  such  rules  and  regulations,  which  may  be 
changed  at  any  time,  at  the  pleasure  of  the  board.  The  board  shall  fix  the 
compensation  of  all  officers  and  employees  of  the  institution  or  home,  and 
may  require  bonds  if  they  deem  it  desirable,  and  shall  fix  the  amount  and 
determine  the  sufficiency  thereof. 

Superintendent — Salary  of — Bond. 

Sec  6.  The  board  shall  appoint  a  superintendent,  whose  annual  salary 
shall  be  twenty-four  hundred  dollars.  Before  entering  upon  the  discharge  of 
any  duty,  the  appointee  shall  give  a  bond  to  the  state  of  California  in  the 
sum  of  ten  thousand  dollars,  with  sureties  to  the  satisfaction  of  the  board  of 
trustees  for  the  faithful  performance  of  all  duties.  The  superintendent  shall 
be  chief  executive  officer  of  the  home;  shall  have  the  general  superintendence 
of  the  buildings,  workshops,  grounds,  and  farm,  together  with  their  furniture, 
implements,  fixtures,  and  stock,  and  the  direction  and  control  of  all  persons 
employed  in  and  about  the  same,  subject  to  the  laws  and  regulations  estab- 
lished by  the  trustees.  He  shall  also  be  ex  officio  secretary  of  the  board  of 
trustees,  and  shall  perform  such  duties  as  secretary  as  the  board  may  direct. 
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The  board  shall  appoint  a  matron,  and  fix  her  salary,  not  exceeding  nine 
hundred  dollars  per  annum,  and  it  may  remove  either  superintendent  or 
matron  for  cause.  The  superintendent  shall  employ  and  discharge,  subject 
to  the  approval  and  supervision  of  the  board  of  trustees,  such  teachers,  at- 
tendants, assistants,  artisans,  and  laborers  as  he  may  think  proper  and  neces- 
sary for  the  economical  and  e£Qcient  carrying  into  effect  of  the  design  of  the 
institution,  and  shall  prescribe  their  several  duties  and  places.  The  superin- 
tendent shall  also,  from  time  to  time,  give  such  orders  and  instructions  as 
may  appear  best  calculated  to  induce  good  conduct,  fidelity,  and  eccbomy  in 
any  department  of  labor  and  expense,  and  is  authorized  and  enjoined  to 
maintain  salutary  discipline  among  all  who  are  employed  by  the  institution 
or  home,  and  to  enforce  strict  compliance  with  such  instructions,  and  uniform 
obedience  to  all  the  rules  and  regulations  of  the  home;  and  shall  further 
cause  full  and  fair  accounts  and  records  of  all  his  doings,  and  of  the  entire 
business  and  operations  of  the  institution,  together  with  the  condition  and 
prospects  of  the  pupils,  to  be  kept  regularly  from  day  to  day  in  books  pro- 
vided for  that  purpose,  and  shall  see  that  all  such  accounts  and  records  are 
fully  made  up  to  the  date  of  each  half  fiscal  year,  and  that  the  principal  facts 
and  results,  with  an  official  report  thereon,  is  laid  before  the  board  at  its 
semi-annual  meetings,  except  it  may  be  otherwise  specially  ordered.  The 
exercise  of  all  the  powers  of  the  superintendent  shall  be  subject  to  the  ap- 
proval of  the  trustees.  The  superintendent  shall  conduct  the  official  corre- 
spondence, and  keep  a  record  of  the  applications  received  and  the  pupils 
admitted,  and  shall  be  accountable  for  the  careful  keeping  and  economical 
use  of  all  furniture,  stores,  and  other  articles  provided  for  the  home,  and  pre- 
pare and  present  to  the  board,  at  its  semi-annual  meetings,  a  true  and  com- 
plete inventory  of  all  personal  property  belonging  to  the  home. 

Mode  of  obtaining  admission. 

Sec.  7.  Whenever  a  parent  or  guardian,  or  any  person  charged  with  the 
support  of  any  child,  shall  desire  the  same  to  be  admitted  into  the  Cali- 
fornia home  for  the  care  and  training  of  feeble-minded  children,  he  may  ap- 
pear before  and  petition  the  court,  or  a  judge  thereof,  in  the  county  in  which 
he  rei^ides,  for  an  order  for  the  admission  of  said  child  into  said  home.  The 
court  or  judge  shall  inquire  into  the  condition  and  status  of  said  child,  and 
if  he  find  that  the  same  is  imbecile,  or  feeble-minded,  between  the  age  of  five 
and  twenty-one  years,  incapable  of  receiving  instruction  in  the  common 
schools,  and  has  been  a  resident  of  the  state  for  one  year  next  preceding  the 
date  of  the  petition,  he  shall  make  an  order  that  said  child  be  received  into, 
and  maintained  and  educated  in,  said  home;*  and  upon  the  presentation  of 
such  order,  the  superintendent  shall  receive  such  child  into  said  home;  pro- 
vided^ the  home  be  not  already  full,  or  the  fund  available  to  said  home  be 
not  exhausted.  The  court  or  judge  shall  also  inquire  into  the  financial  con- 
dition of  the  parent  jor  guardian,  or  person  charged  with  the  support  of  such 
child,  and  if  he  find  him  able,  in  whole  or  in  part,  to  pay  the  expenses  of 
such  child  at  said  home,  he  shall  make  a  further  order  requiring  such  parent, 
guardian,  or  person  charged  with  the  support  of  said  child,  to  pay  to  the  said 
home,  at  stated  periods,  such  sums  as  in  the  opinion  of  the  court  or  judge 
thereof  he  may  deem  proper,  during  such  time  as  the  child  may  remain  in 
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Baid  home.  This  order  may  be  enforced  by  such  order  or  orders  as  the  court 
or  judge  thereof  may  deem  necessary,  and  may  be  varied,  altered,  or  revoked 
in  the  discretion  of  the  conrt  or  judge  thereof.  But  the  board  may  return  to 
its  parent  or  guardian  any  child  who  has  been  an  inmate  of  said  home  far 
the  period  of  two  months. 

Admission  of  additional  applicants. 

Sec.  8.  If  the  capacity  of  the  home  allows  the  reception  of  any  additional 
pupils,  the  trustees  may  admit  younger  or  older  persons  of  the  same  class 
upon  the  same  terms  before  specified,  and  also  non-residents  of  the  state;  but 
for  all  of  this  last  class,  the  trustees  shall  charge  and  receive  for  the  home  a 
&ir  rate  of  compensation,  to  be  fixed  by  the  trustees;  and  residence  in  the 
home,  on  the  part  of  a  person  admitted  as  a  non-resident  of  the  state,  shall 
not  be  held  to  change  that  status.  The  board  of  trustees  may  admit  into 
said  home  any  inmate  for  li£3  upon  such  terms  of  donations,  bequest,  or 
grants  as  they  may  deem  best  and  just  under  the  circumstances,  or  for  the 
best  interests  of  the  home. 

Objects  of  home,  and  trusteed  duties  infylfiUing  same — Employment  of  teachers. 
Sec  9.  The  object  aimed  at  in  the  institution  shall  be  such  care,  train- 
ing, and  educating  of  those  received  as  to  render  them  more  comfortable, 
happy,  and  better  fitted  to  care  for  and  support  themselves.  To  this  end, 
the  trustees  shall  furnish  them  such  agricultural  and  mechanical  education 
as  they  may  be  capable  of  receiving,  and  as  the  facilities  offered  by  the  state 
will  allow,  including  farm  work,  shops,  and  the  employment  of  trade  teachers, 
who  may  at  any  time  be  discharged  for  cause. 

Contracts  for  supplies  limited  to  one  year. 

Sec.  10.  The  trustees  are  hereby  authorized  and  required  to  contract  for 
provisions,  clothing,  medicines,  fuel,  and  all  other  supphes  necessary  for  the 
support  of  the  home,  for  any  period  not  exceeding  one  year,  and  such  con- 
tracts shall  be  limited  to  bona  fide  dealers  in  articles  contracted  for.  Such 
contracts  shall  be  given  to  the  lowest  bidder,  at  a  public  letting  thereof,  if 
the  price  bid  is  a  fair  and  reasonable  one,  and  not  greater  than  the  usual 
market  rates.  Each  bid  shall  be  accompanied  by  such  security  as  the  board 
may  require,  conditioned  upon  the  bidder  entering  into  contract  upon  the 
terms  of  his  bid,  on  notice  of  acceptance  thereof,  and  presenting  a  penal 
bond,  with  securities  satisfactory  to  the  board,  in  such  sum  as  the  board  may 
direct,  that  he  will  faithfully  perform  his  contract.  Notice  of  the  time, 
place,  and  conditions  of  the  letting  of  each  contract  shall  be  given  thence 
weekly  for  two  consecutive  weeks,  in  one  daily  paper  published  in  the  city  of 
San  Francisco,  and  ouce  weekly,  for  two  successive  weeks,  in  a  paper  pub- 
lished in  the  county  where  the  home  shall  be  located. 

Trustees  to  report  to  governor. 

Sec.  11.  The  trustees,  on  or-  before  the  fifteenth  day  of  November,  an- 
nually, shall  make  a  report  to  the  governor  of  the  condition  and  progress  of 
the  home,  together  with  an  exhibit  in  detail  of  all  receipts  and  expenditures 
for  the  preceding  state  fiscal  year. 

Recapitulation  by  superintendent  as  to  number  of  inmates  and  their  condition. 
Sec  12.    The  superintendent  shall,  annually,  after  the  close  of  the  fiscal 
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year,  and  before  the  date  at  which  the  trustees  are  required  to  make  their 
annual  report,  make  to  the  trustees  a  report,  giving  the  names,  age,  sex, 
nativity,  residence,  and  date  of  reception  of  each  pupil  in  the  institution 
within  the  preceding  year,  and,  as  far  as  can  be  ascertained,  the  causes  of 
imbecility;  also  the  number  discharged,  with  the  date  and  reason  therefor  in 
each  case,  together  with  tl^e  names  of  each  paying  pupil,  and  the  amounts 
charged  for  them,  and  the  amounts  paid  or  unpaid;  and  also  such  other  in- 
formation and  suggestions  as  to  him  may  seem  proper,  which  report  shall 
be  kept  on  file  in  the  o£5ce  of  the  secretary  of  the  board,  but  shall  not  be 
printed. 

Trustees  to  visit  home  montkly  and  report  on  its  condition. 

Sec.  13.  There  shall  be  visitations  and  thorough  examinations  of  all  the 
departments  of  the  institution  monthly  by  one  or  more  of  said  trustees,  and 
quarterly  by  a  majority  of  them;  and  at  each  visitation  there  shall  be  made 
a  detailed  statement  of  the  condition  of  the  home,  signed  by  the  trustee  or 
trustees  making  the  statement,  and  placed  on  file,  which  statement  shall  at 
all  times  be  open  to  the  inspection  of  legislative  committees  charged  with  the 
duties  of  examining  public  institutions.  The  trustees,  during  their  monthly 
visitation,  shall  examine  the  books  and  accounts,  and  no  account  or  claim 
shall  be  paid  until  it  has  been  examined  and  certified  as  correct  by  at  least 
two  of  the  trustees. 

Payment  of  claims. 

Sec.  14.  No  bill  shall  be  paid  except  upon  accounts,  certificates,  or 
vouchers,  duly  certified  by  the  superintendent  and  approved  by  the  board  of 
trustees. 

Bepealed. 

Sec.  15.  An  act  entitled  ''An  Act  to  establish  the  California  home  for 
the  care  and  training  of  feeble-minded  children,  and  provide  for  the  main- 
tenance of  the  same,"  approved  March  eighteenth,  eighteen  hundred  and 
eighty-five,  is  hereby  repealed. 

Sec.  16.    This  act  shall  take  effect  immediately. 

An  Act  to  provide  a  system  of  water  supply  and  sewerage^  and  to  improve  the 
grounds  of  the  California  home  for  the  care  and  training  of  feeble'minded 
children^  and  making  an  appropriation  therefor. 

[Approved  March  14, 1889;  1889,  175.] 
The  act  appropriated  fifteen  thonaand  dollars  for  the  pnrpoee  indicated. 

FISH  AND    QAME   LAWS. 

An  Act  to  regulate  the  vocation  of  fishingy  and  to  provide  therefrom  revenue  for 
the  restoration  and  preservation  of  fish  in  the  waters  of  the  state  of  CaUr 
fomia. 

[Approved  March  21,  1887;  1887,  223.] 

Obtain  license. 

Section  1.  Every  person  engaged  in  the  vocation  of  fishing  in  the  public 
waters  of  this  state,  who  shall  use  a  boat  and  net  for  the  purpose  of  such 
fishing,  must  obtain  a  license  before  emrajging  in  such  vocation.    The  cod- 
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troller  of  state  shall  prepare  suitable  licenses,  of  the  classes  designated  bj 
the  fish  commissioners,  which  shall  purport  to  license  the  holder  of  suA 
license  to  fish  in  any  of  the  public  waters  of  this  state,  with  nets  and  hj  boat, 
for  the  tenp  of  one  year  from  the  first  day  of  April  of  one  year  to  the  first 
day  of  April  of  the  year  following.  The  licenses  shall  be  numbered  coosecQ- 
tively,  beginning  with  number  one,  and  contain  blanks  for  the  ineertioiL  of 
the  name  of  the  holder,  the  name  of  the  county  in  which  he  resides,  and  tk 
name  or  number  of  his  boat.  The  controller  shall  sign  all  licenses  and  d^ 
liver  the  same  to  the  fish  commissioners,  on  demand,  who  shall  be  charged  for 
the  same  by  the  controller.  Each  license,  before  delivery  to  the  applicant £ar 
a  license,  must  be  countersigned  by  the  president  of  the  board  of  fish  com- 
missioners, and  the  president  of  the  board  of  fish  commissioners  shall  execute 
a  bond  to  the  people  of  the  state  of  California,  in  the  sum  of  two  thousand 
($2,000)  dollars  for  the  faithful  performance  of  the  duties  imposed  npon  bim 
by  this  act.  The  number  of  the  license  must  be  displayed  by  the  holder  od 
each  side  of  the  stem  of  his  boat,  in  length  not  less  than  four  (4)  inches, 
and  in  width  to  correspond  with  the  length;  and  a  failure  to  so  display  tba 
number  within  five  days  after  receipt  of  the  license,  or  the  fishing  by  Out 
holder  of  a  license  by  unlawful  lines,  nets,  seines,  bay-net  modes  or  methods^ 
in  violation  of  the  law  for  the  preservation  of  fish  and  game,  shall  work  i 
forfeiture  of  such  license.  The  owner  or  user  of  each  fishing  boat  worked  bj 
less  than  three  men  shall  pay  an  annual  license  fee  of  five  dollars;  and  the 
owner  or  user  of  each  boat  worked  by  three  or  more  men  shall  pay  an  annml 
license  fee  of  two  and  one  half  (2-})  dollars  for  each  man  so  employed. 

How  collected. 

Sec.  2.  The  said  license  fees  must  be  collected  by  the  fish  commiBsionen^ 
or  some  one  designated  by  them  for  that  purpose;  and  each  of  the  commifl- 
sioners,  and  such  persons  designated  by  them  for  the  purpose  of  coUectiiig 
said  license  fees,  is  and  are  hereby  empowered  to  arrest  any  person  fishing 
or  using  a  boat  and  net  for  fishing,  without  a  license,  contrary  to  the  pro- 
visions of  section  one  of  this  act.  The  commissioners  may  reserve  out  of  the 
proceeds  of  the  collection  of  such  license  fifteen  (15)  per  cent  to  pay  for  8e^ 
vices  for  such  collection. 

Moneys  collected — How  disposed  of. 

Sec.  3.  The  money  collected  from  such  licenses,  less  the  percentage  de- 
ducted, shall  be  paid  by  the  commissioners  into  the  state  treasury,  and  shall 
constitute  a  fund  to  be  called  the  fish  commission  fund.  Said  fund  shall 
be  applicable  to  the  payment  of  the  expenses  of*  propagating,  protecting,  re- 
storing, and  introducing  fish  in  the  public  waters  of  the  state,  and  to  the 
payment  of  expenses  incurred  in  the  prosecution  of  ofienders  against  the  pro- 
visions of  this  act,  and  to  the  compensation  to  the  commissioners  for  each 
day  employed  in  the  discharge  of  their  duties,  to  be  fixed  by  the  state  board 
of  examiners,  and  all  other  necessary  expenses. 

Sec.  4.  All  acts  and  parts  of  acts,  so  far  as  they  conflict  with  this  act» 
are  hereby  repealed. 

Sec.  5.    This  act  shall  take  efiect  immediately. 
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An  Act  concerning  the  payment  of  the  expenses  and  costs  of  the  trial  of  persons 
charged  toith  the  violation  of  the  laws  for  the  preservation  offish  in  the  naviga- 
ble waters  of  this  state. 

[Appzoved  February  28,  1887;  1887,  6.1 

Expenses  of  trials  of  persons  violating  provisions  of  law  for  preservation  offish^ 

by  whom  borne. 

Section  1.  The  costs  and  expenses  of  all  trials  which  shall  hereafter  bA 
had  in  any  county  of  this  state,  of  any  person  charged  with  having,  on  any 
of  the  navigable  waters  of  this  state,  violated  any  of  the  provisions  of  any 
law  of  this  state  for  the  preservation  of  fish,  and .  the  costs  of  keeping  and 
guarding  such  person,  and  the  execution  of  the  sentence  of  said  person  by 
said  county,  shall  be  borne  and  paid  by  the  state. 

Claims  against  state. 

Sec.  2.  Any  claim  against  the  state  for  costs  or  expenses  named  in  this 
act  shall  be  presented  to  the  board  of  examiners  of  the  state,  certified  by  the 
district  attorney  of  the  county  in  which  the  trial  was  had,  and  shall  be  acted 
upon  by  said  board  as  other  claims  against  the  state  are  acted  on,  and  paid 
in  the  same  manner. 

Sec  3.    This  act  shall  take  effect  immediately. 

An  Act  to  prevent  the  capture  and  destruction  of  blue  cranes  in  this  state. 

[Approved  Much  16,  1889;  1889,  205.] 

Destruction  of  cranes  prohibited. 

Section  1.  Any  person  or  persons  who  shall  willfully  and  knowingly 
shoot,  wound,  trap,  snare,  or  in  any  other  manner  catch  or  capture  any  blue 
crane  in  the  state  of  California,  or  shall  knowingly  take,  injure,  or  destroy 
the  nest  of  any  white  or  blue  crane,  or  shall  take,  injure,  or  destroy  any  blue 
crane's  eggs,  in  the  nest  or  otherwise,  in  said  state,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  before  any  justice  of  the  peace 
of  the  township  in  which  the  offense  shall  have  been  committed  shall  be 
fined  in  a  sum  not  less  than  fifty  dollars  nor  exceeding  one  hundred  dollars, 
and  cost  of  the  action  for  each  offense,  or  may  be  imprisoned  not  less  than 
fifty  days  nor  more  than  one  hundred  days,  or  by  such  fine  and  imprison- 
ment, as  the  judgment  of  the  court  may  direct. 

FineSy  how  disposed. 

Sec.  2.  Of  all  fines  collected  under  the  provisions  of  this  act  one  half  shall 
be  paid  to  the  informer  or  informers,  and  one  half  shall  be  paid  into  the 
county  treasury  for  the  benefit  of  the  common  school  fund. 

Sec  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  pas- 
sage. 

FORESTBY. 

An  Act  to  enlarge  the  powers  of  the  state  board  of  forestry,  and  to  provide  for 

the  expenses  of  said  board. 

[Approved  March  7,  1887;  1887,  46.] 
Peace  officers. 

Section  1.    All  the  members  of  the  state  board  of  forestry  of  this  state, 

and  all  assistants  now  employed  or  hereafter  to  be  employed  by  said  board, 
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are  hereby  endowed  with  all  the  powers  of  peace  ofiBcers,  for  the  purpose  of 
making  arrests  for  any  violation  of  any  law  applying  to  forests  or  brash  lands 
within  this  state,  or  prohibiting  the  destruction  thereof. 

Appropriation, 

Sec.  2.  There  is  hereby  appropriated  for  the  use  of  this  board,  out  of  the 
moneys  in  the  state  treasury  not  otherwise  appropriated,  the  sum  of  twenty- 
nine  thousand  five  hundred  dollars  ($29,500),  for  the  two  years  beginning 
the  first  of  April,  eighteen  hundred  and  eighty-seven;  said  sum  to  be  used 
for  the  payment  of  the  salaries  of  the  assistants  of  said  board,  the  necessary 
traveling  expenses  of  the  members  of  said  board,  and  such  other  needful  ex- 
penditures as  said  board  may  find  necessary,  and  the  state  controller  shall 
draw  his  warrant  on  the  state  treasurer  in  favor  of  the  treasurer  of  the  board 
for  the  same. 

Sec.  8.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  pas- 
sage. 

HOBTIOULTUBB. 

An  Act  to  amend  sections  three^  sixy  seven,  eighty  and  twelve  of  an  act  entitled  "An 
Act  to  create  and  establish  a  state  board  of  horticvlturej  and  appropriate 
money  for  the  expenses  thereof  y^^  approved  March  13, 1S8S,  and  an  act  amenda- 
tory thereof  approved  February  18, 1886,  and  to  add  five  new  sections  to  said 
act,  to  be  known  as  sections  fourteen,  fifteen,  sixteen,  seventeen,  and  eighteen^ 
and  to  repeal  section  nine  of  said  act,  and  to  appropriate  money  for  the  uses 
of  the  state  board  'of  horticulture. 

[Approved  March  7,  1889;  1889,  89.] 

Section  1.  Section  three  of  said  act  is  hereby  amended  to  read  as  fol- 
lows: — 

Officers. 

Section  3.  The  board  shall  biennially  elect  a  president,  a  vice-president, 
a  chairman  of  the  finance  committee,  and  appoint  from  without  their  own 
number  a  secretary,  who  shall  be  ex  officio  horticultural  officer;  and  elect  of 
their  own  number  a  treasurer,  who  shall  give  a  bond  to  the  state,  with  sure- 
ties approved  by  the  board,  in  the  sum  of  ten  thousand  dollars,  for  the  faith- 
ful discharge  of  his  duties. 

Sec.  2.    Section  six  of  said  act  is  hereby  amended  to  read  as  follows:  — 

Appointment  of  clerk  of  the  publishing  and  quarantine  bureau. 

Section  6.  Said  board  shall  appoint  from  without  their  number  a  compe- 
tent person,  especially  qualified  for  the  duties  of  his  office,  who  shall  be 
known  as  clerk  of  the  publishing  and  quarantine  bureau  of  the  state  board 
of  horticulture  (to  hold  office  at  the  pleasure  of  the  board),  who  shall  be 
qualified,  by  experience  and  education  as  a  compiler,  to  correct  reports  and 
essays,  to  present  in  a  logical  order  all  the  information  to  be  published,  and 
shall  give  his  whole  time  in  such  work,  and  such  other  duties  as  may  be 
required  of  him  by  the  board  and  by  reason  of  his  official  position,  and  shall 
have  power  to  enforce  all  rules  and  regulations  regarding  the  spread  of  insect 
pests,  quarantining  districts,  or  nurseries  found  to  be  infected.  He  shall  be 
paid  for  his  services  as  clerk  of  the  publishing  and  quarantine  bureau  of  the 
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tftate  board  of  horticulture  one  hundred  and  seventy-fiye  dollars  per  month, 
to  be  paid  as  other  state  officers. 

Sec.  3.    Section  nine  of  said  act  is  hereby  repealed. 

Sec.  4.    Section  seven  of  said   act  is  hereby  amended  to  read  as  fol- 
lows: — 
Appointment  of  quarantine  guardians. 

Section  7.  The  said  board,  and  in  case  of  necessity  during  the  recess  of 
the  board,  the  said  clerk  of  the  publishing  and  quarantine  bureau,  may  ap- 
point such  quarantine  guardians  as  may  be  needed  to  carry  out  the  provis- 
ions of  this  act,  whose  duties  it  shall  be  to  see  that  the  regulations  of  the 
board,  and  the  instructions  of  the  clerk  of  the  publishing  and  quarantine 
bureau,  are  enforced  and  carried  out;  said  clerk  may  appoint,  in  case  of 
emergency,  a  deputy,  who  shall  have  the  same  power  as  his  own,  whose 
salary  shall  not  exceed  three  dollars  fet  day  for  each  day's  services  per- 
formed, said  services  to  be  paid  for  by  the  state  board  of  horticulture.  The 
said  quarantine  guardians  shall  report  to  said  clerk,  or  to  the  state  board,  all 
infractions  or  violations  of  said  directions,  regulations,  and  of  the  law  in 
regard  to  quarantine,  disinfection,  and  destruction  of  insect  and  other  pests 
injurious  to  fruit,  fruit  trees,  or  vines,  and  precautions  against  the  spreading 
of  all  the  aforesaid  named  pests  and  diseases.  The  salary  of  quarantine 
guardian  shall  not  exceed  three  dollars  per  day,  and  shall  be  paid  by  the 
owners  of  orchards  and  other  places  and  localities  under  quarantine  regula- 
tions; and  they  may  maintain  an  action  therefor  before  any  justice  of  the 
peace  in  any  township  in  which  any  quarantine  locality  is  wholly  or  in  part 
situated,  but  in  no  case  shall  they  have  any  claim  upon  the  state  for  such 
services. 

Sec.  5.     Section  eight  of  said  act  is  hereby  amended  to  read  as  fol- 
lows:— 
Secretary^  duties  of. 

Section  8.  It  shall  be  the  duty  of  the  secretary  to  attend  all  meetings  of 
the  board  and  of  the  executive  committee,  and  to  preserve  records  of  its  pro- 
ceedings and  correspondence;  to  collect  books,  pamphlets,  and  periodicals, 
and  other  documents  containing  information  relating  to  horticulture,  and  to 
preserve  the  same;  to  collect  statistics  and  other  information  showing  the 
actual  condition  and  progress  of  horticulture  in  this  state  and  elsewhere;  to 
correspond  with  agricultural  and  horticultural  societies,  colleges,  and  schools 
of  agriculture  and  horticulture,  and  other  persons  and  bodies,  as  he  may  be 
directed  by  the  board;  and  prepare,  as  required  by  the  board,  reports  for 
publication.  He  shall  appoint,  subject  to  the  approval  of  the  board,  a  com- 
petent i)er8on  as  clerk,  and  he  shall  be  held  responsible  for  the  acts  of  said 
clerk.  He  shall  be  paid  for  his  services  as  such  secretary  and  ex  officio 
horticultural  officer  a  salary  of  one  hundred  and  seventy-five  dollars  per 
month.  His  clerk  shall  be  paid  a  salary  (as  such  clerk)  of  fifty  dollars  per 
month,  each  to  be  paid  as  other  state  officers. 

Sec.  6.    Section  twelve  of  said  act  is  hereby  amended  to  read  as  follows: — 

Appropriation* 

Section  12.  There  is  hereby  appropriated  for  the  uses  of  the  state  board  of 
horticulture,  as  set  forth  in  this  act,  out  of  any  moneys  in  the  state  treasury 
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not  otherwifle  appropriated,  for  the  fiscal  year  ending  June  thirtietti,  eiij^hteen 
hundred  and  eighty-nine,  the  sum  of  one  thousand  doUars,  and  the  state  con- 
troller shall  draw  his  warrants  upon  the  state  treasurer  in  £EtTor  of  the  treas- 
urer of  said  board  for  the  same,  upon  proper  demand. 

Sec.  7.  A  new  section  is  hereby  added  to  said  act,  to  be  known  as  section 
fourteen,  to  read  as  follows: — 

Executive  committee. 

Section  14.  The  president  (and  in  his  absence  the  vice-president)  and  the 
two  commissioners  for  the  state  at  large  shall  constitute  the  executive  com- 
mittee; said  committee  shall  have  charge  of  the  management  of  the  affairs 
of  the  board  while  the  board  is  not  in  session.  The  members  of  said  com- 
mittee shall  receive  their  actual  traveling  expenses  in  attending  quarterly 
meetings  of  the  executive  committee.  The  other  members  of  the  board  shall 
receive  their  actual  traveling  expenses  (only)  in  attending  semi-annual  meet- 
ings of  the  board. 

Sec.  S.  a  new  section  is  hereby  added  to  said  act,  to  be  known  as  section 
fifteen,  to  read  as  follows: — 

Vacancies, 

Section  15.  Vacancies  occurring  in  any  office  shall  be  filled  by  appdnt- 
ment  made  by  the  president  of  the  board,  with  the  consent  of  the  executive 
committee,  until  the  next  meeting  of  the  board. 

Sec.'  9.  A  new  section  is  hereby  added  to  said  act,  to  be  known  as  section 
sixteen,  to  read  as  follows: — 

To  publish  reports. 

Section  16.    Said  board  shall  make  and  publish  their  reports  annually. 

Sec.  10.  A  new  section  is  hereby  added  to  said  act,  to  be  known  as  section 
seventeen,  to  read  as  follows: — 

CowUy  boards. 

Section  17.  It  shall  be  the  duty  of  the  county  boards  of  horticulture  to 
make  quarterly  reports  in  writing  to  the  state  board  of  the  condition  of  fruit 
interests  in  their  several  districts,  what  is  being, done  to  eradicate  insect 
pests,  also  as  to  disinfecting,  and  as  to  quarantine  against  new  insects,  and 
as  to  carrying  out  of  all  laws  relative  to  the  greatest  good  of  the  fruit  interest. 
Said  board  shall  publish  said  reports  in  bulletin  form,  or  may  incorporate  so 
much  of  the  same  in  their  annual  reports  as  may  be  of  general  interest. 

Sec.  11.  A  new  section  is  hereby  added  to  said  act,  to  be  known  as  sec- 
tion eighteen,  to  read  as  follows: — 

Expenditures^  how  determined. 

Section  18.  The  expenditures  necessary  to  be  made  in  experiments  in  the 
different  districts  shall  be  determined  by  the  board.  On  application  of  one 
or  more  of  the  fruit-growers  in  such  districts,  the  said  board  shall  select  such 
person  or  persons  to  make  such  experiments,  and  pay  the  expenses  thereof. 
The  sum  of  not  exceeding  one  thousand  dollars  for  traveling  expenses  shall 
be  allowed  when  the  board  or  the  executive  committee  shall  dieem  it  neces- 
sary to  send  either  the  clerk  of  bureau  or  secretary  to  direct  and  supervise 
such  experiments;  provided,  that  not  more  than  one  thousand  dollars  shall 
be  expended  in  any  one  year  for  such  traveling  expenses. 
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Sec.  12.    All  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby  re- 
pealed. 
Sec.  13.    This  act  shall  take  effect  immediately. 

An  act  almost  identical  in  language  with  thia  act  was  paaaed  at  the  same  Beanon  of  the  legis- 
lature: Statates  1889,  8. 

An  Act  to  amend  an  act  entitled  ^^An  Act  to  protect  and  promote  horticultural 

interests  of  the  state^^  approved  March  14, 1881. 

[Approved  March  19,  1889;  1889,  413.] 

Section  1.  Section  one  of  said  act  is  hereby  amended  so  as  to  read  as 
follows: — 

Board  of  horticultv/ral  commissioners. 

Section  1.  Whenever  a  petition  is  presented  to  the  board  of  supervisors 
of  any  county,  and  signed  by  twenty-five  or  more  persons  who  are  resident 
freeholders  and  possessors  of  an  orchard,  or  both,  stating  that  certain  or  all 
orchards,  or  nurseries,  or  trees  of  any  variety,  are  infested  with  scale  insects 
of  any  kind  injurious  to  fruit,  fruit  trees,  and  vines,  codlln  moth,  or  other 
insects  that  are  destructive  to  trees,  and  praying  that  a  commission  be  ap- 
pointed by  them,  whose  duty  it  shall  be  to  supervise  their  destruction  as 
herein  provided,  the  board  of  supervisors  shall,  within  twenty  days  there- 
after, select  three  commissioners  for  the  county,  to  be  known  as  a  coun^ 
board  of  horticultural  commissioners.  The  board  of  supervisors  may  fill  any 
vacancy  that  may  occur  in  said  commission  by  death,  resignation,  or  other- 
wise, and  appoint  one  commissioner  each  year,  one  month  or  thereabouts 
previous  to  the  expiration  of  the  term  of  office  of  any  member  of  said  com- 
mission. The  said  commissioners  shall  serve  for  a  period  of  three  years  from 
the  date  of  their  appointment,  except  the  commissioners  first  appointed,  one 
of  whom  shall  serve  for  one  year,  one  of  whom  shall  serve  for  two  years,  and 
one  of  whom  shall  serve  for  three  years  from  the  date  of  appointment.  The 
commissioners  first  appointed  shall  themselves  decide,  by  lot  or  otherwise, 
who  shall  serve  for  one  year,  who  shall  serve  for  two  years,  and  who  shall 
serve  for  three  years,  and  shall  notify  the  board  of  supervisors  of  the  result 
of  their  choice. 

Sec.  2.  Section  two  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows:— 

-Dttty  of  board. 

Section  2.  It  shall  be  the  duty  of  the  county  board  of  horticultural  com- 
missioners in  each  county,  whenever  it  shall  deem  it  necessary,  to  cause  an 
inspection  to  be  made  of  any  orchard,  or  nursery,  or  trees,  or  any  fruit-pack- 
iug  house,  storeroom,  sales-room,  or  any  other  place  in  their  jurisdiction,  and 
if  found  infested  with  scale-bug,  codlin  moth,  or  other  insect  pests  injurious 
to  fruits,  trees,  and  vines,  they  shall  notify  the  owner  or  owners,  or  person  or 
persons  in  charge  or  possession,  of  the  said  trees  or  place,  as  aforesaid,  that 
the  same  are  affected  with  said  insects,  or  any  of  them,  or  their  eggs  or 
larvae,  and  they  shall  require  such  person  or  persons  to  disinfect  or  destroy 
the  same,  within  a  certain  time  to  be  specified.  If  within  such  specified 
time  such  disinfection  or  destruction  has  not  been  accomplished,  the  said 
person  or  persons  shall  be  required  to  make  application  of  such  treatment  for 
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the  purpose  of  destroying  them  as  said  commissioners  shall  prescribe.  Said 
notices  may  be  served  upon  the  person  or  persons  owning  or  having  charge 
or  possession  of  such  infected  trees  or  places,  or  articles  as  aforesaid,  by  any 
commissioner,  or  by  any  person  deputed  by  the  said  commissioners  for  that 
purpose,  or  they  may  be  served  in  the  same  manner  as  a  summons  in  a  civil 
action.  If  the  owner  or  owners,  or  the  i)er8on  or  persons,  in  charge  or  pos- 
session of  any  orchard,  or  nursery,  or  trees,  or  places,  or  articles,  infested 
with  said  insects,  or  any  of  them,  or  their  larvs  or  eggs,  after  having  been 
notified  as  above  to  destroy  the  same,  or  make  application  of  treatment 
as  directed,  shall  fail,  neglect,  or  refuse  so  to  do,  he  or  they  shall  be  deemed 
guilty  of  maintaining  a  public  nuisance,  and  any  such  orchards,  nurseries, 
trees,  or  places,  or  articles  thus  infested,  shall  be  adjudged  and  the  same  is 
hereby  declared  a  public  nuisance,  and  may  be  proceeded  against  as  such. 
If  found  guilty,  the  court  shall  direct  the  aforesaid  county  board  of  horticul- 
tural commissioners  *to  abate  the  nuisance.  The  expenses  thus  incurred  may 
be  a  lien  upon  the  real  property  of  the  defendant. 

Sec.  3.  Section  three  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows:— 

To  appoint  local  inspectors. 

4  Section  3.  Said  county  boards  of  horticultural  commissioners  shall  have 
power  to  divide  the  county  into  districts,  and  to  appoint  a  local  inspector  for 
each  of  said  districts.  Tfie  state  board  of  horticulture,  or  the  quarantine  of- 
ficer of  said  board,  shall  issue  commissions  as  quarantine  guardians  to  the 
members  of  said  county  boards  of  horticultural  commissioners,  and  to  the 
local  inspectors  thereof.  The  said  quarantine  guardians,  local  inspectors,  or 
members  of  said  county  boards  of  horticultural  commissioners,  shall  have  full 
authority  to  enter  into  any  orchard,  nursery,  or  place  or  places  where  trees 
or  plants  are  kept  and  offered  for  sale  or  otherwise,  or  any  house,  storeroom, 
sale-room,  depot,  or  any  other  such  place  in  their  jurisdiction,  to  inspect  the 
same,  or  any  part  thereof. 

Sec.  4.  Section  four  of  said  act  is  hereby  amended  so  as  to  read  ab  fol- 
lows:— 

Official  record  and  report  to  state  hoard. 

Section  4.  It  shall  be  the  duty  of  said  county  board  of  horticultural  com- 
missioners to  keep  a  record  of  their  official  doings,  and  to  make  a  report  to 
the  state  board  of  horticulture,  on  or  before  the  first  day  of  October  of  each 
year,  of  the  condition  of  the  fioiit  interests  in  their  several  districts,  what  is 
being  done  to  eradicate  insect  pests,  also  as  to  disinfecting,  and  as  to  quaran- 
tine against  insect  pests  and  diseases,  and  as  to  carrying  out  of  all  laws  rela- 
tive to  the  greatest  good  of  the  fruit  interests.  Said  board  shall  publish  said 
reports  in  bulletin  form,  or  may  incorporate  so  much  of  the  same  in  their  an- 
nual reports  as  may  be  of  general  interest. 

Sec.  5.  Section  five  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows:— 

Compensation. 

Section  5.  Each  member  of  the  county  board  of  horticultural  commis- 
sioners, and  each  local  inspector,  shall  be  paid  for  each  day  actually  engaged 
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in  the  perfonnance  of  his  duties  under  this  act,  payable  out  of  the  county 
treasury  of  his  county,  such  compensation  as  shall  be  determined  by  resolu- 
tion of  the  board  of  supervisors  of  the  county  before  entering  into  the  dis- 
charge of  his  or  their  duties. 

Seo.  6.  Section  six  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows:—  V 

Removal  of  local  inspector* 

Section  6.  The  said  county  board  of  horticultural  commissioners  shall 
have  power  to  remove  any  local  inspector  who  shall  fail  to  perform  the  duties 
of  his  office. 

Repealing. 

Sec.  7.    Section  seven  of  said  act  is  hereby  repealed. 

Sec.  8.  Section  eight  of  said  act  is  hereby  amended  so  as  to  read  as  fol-* 
lows,  and  be  known  as  section  seven  of  said  act,  viz.: — 

Removal  of  member  of  hoard. 

Section  7.  If  any  member  of  the  county  board  of  horticultural  commis- 
sioners shall  fail  to  perform  the  duties  of  his  office,  as  required  by  this  act, 
he  may  be  removed  from  office  by  the  board  of  supervisors,  and  the  vacancy 
thus  formed  shall  be  filled  by  appointment  by  the  board  of  supervisors. 

Sec  9.  Section  nine  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows, and  to  be  known  as  section  eight  of  said  act,  viz.: — 

Monthly  report  to  supervisors. 

Section  8.  It  shall  be  the  duty  of  the  county  board  of  horticultural  com- 
missioners to  keep  a  record  of  their  official  doings,  and  to  make  a  monthly 
report  to  the  board  of  supervisors;  and  the  board  of  superviosrs  may  withhold 
warrant  for  salary  of  said  members  and  inspectors  thereof  until  such  time  as 
said  report  is  made. 

Sec.  10.  A  new  section  is  hereby  added  to  said  act,  to  be  known  as  sec- 
tion nine,  and  to  read  as  follows,  viz.: — 

Section  9.  All  acts  or  parts  of  acts  in  conflict  with  the  provisions*  of  this 
act  are  hereby  rei)ealed. 

Sec  11.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  pas- 
sage. 

HUSBANDBY. 

An  Act  providing  for  the  appointment  of  a  commission  to  male  arrangements 
for  the  proper  reception  of  the  national  grange  of  the  patrons  of  huAandry^ 
and  appropriating  m^oney  to  defray  the  expenses  thereof* 

[Approved  March  6,  1S89;  1880,  68.] 

Appointment  of  commision. 

Section  1.  A  commission,  consisting  of  five  i)er8ons,  to  be  appointed  by 
the  governor,  is  hereby  created  to  make  proper  preparations  for  the  reception 
and  entertainment  of  the  members  of  the  national  grange  of  the  patrons  of 
husbandry  during  their  annual  session  to  be  held  in  this  state  in  the  year 
eighteen  hundred  and  eighty-nine,  said  commissioners  to  receive  no  pay  for 
their  services,  but  to  be  reimbfirsed  for  their  actual  expenses  incurred  in  con- 
nection with  the  performance  of  their  duties  as  such  commissioners. 
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Cammisdonera  to  draw  appropriation  and  render  statement  to  controller. 

Sec.  2.  The  said  commissioners  are  hereby  empowered  to  draw  from  the 
state  treasmy  the  amount  hereby  appropriated,  and  shall,  at  the  close  of  said 
session  of  the  grange,  render  to  the  controller  an  itemized  statement  of  the 
moneys  expended,  together  with  the  properly  receipted  bills  for  the  same; 
and  in  case  an  unexpended  balance  of  said  appropriation  shall  exist,  they 
shall  pay  the  same  into  the  state  treasury. 

Organization  of  board. 

Sec  3.  Sixty  days  before  the  meeting  of  said  grange  the  board  hereby 
created  shall  meet  in  the  city  of  Sacramento  and  shall  organize,  and  shall 
elect  one  of  their  members  president  and  another  one  secretary  of  said  board; 
and  said  board  as  a  body  shall  act  as  an  auditing  committee  to  pass  upon 
all  bills  presented  for  payment. 

Appropriation. 

Sec.  4.  The  sum  of  ten  thousand  dollars  is  hereby  appropriated  out  of 
any  money  in  the  state  treasury  not  otherwise  appropriated,  for  the  purposes 
of  this  act.  The  controller  shall  draw  his  warrant  for  the  same,  and  the 
treasurer  shall  pay  it. 

Sec.  5.    This  act  shall  take  effect  immediately. 

HUMBOLDT   BAY. 

An  Act  to  grant  to  the  United  States  certain  tide^aruls  belonging  to  the  state  of 
Calif omia^  for  the  purpose  of  improving  the  Juirbor  of  Humboldt  Bay. 

[Approved  March  9,  1887;  1887,  59.] 

OovertMr  directed  to  convey  lands — Improvement — Entrance  to  Humboldt  Bay. 
Section  1.  For  the  purpose  of  enabling  the  government  of  the  United 
States  to  construct  a  breakwater,  and  otherwise  improve  the  entrance  to 
Humboldt  Bay,  the  state  of  California  hereby  grants  to  the  government  of 
the  United  States  certain  tide-lands  hereinafter  described;  and  the  governor 
of  the  state  is  hereby  authorized  and  directed  to  cause  to  be  executed  a  patent 
from  the  state  of  California  conveying  said  lands  to  the  United  States. 

Description  of  lands  to  be  conveyed  to  United  States. 

Sec.  2.  The  lands  referred  to  in  section  one  of  this  act  are  located  in 
Humboldt  County,  and  described  as  follows:  Beginning  at  the  southwest  cor- 
ner of  the  northwest  quarter  of  section  seven,  township  four,  range  one  west, 
Humboldt  meridian,  and  running  north  seven  and  twenty-two  one  hundredths 
chains,  to  the  high- water  line;  thence  north  sixty-seven  degrees  forty  minutes 
east,  sixteen  and  sixty-one  one  hundredths  chains;  thence  north  fifty-seven 
degrees  west,  nine  chains;  thence  north  seventy-six  degrees  forty  minutes 
east,  twelve  chains;  thence  south  eighty-four  degrees  fifty-five  minutes  east, 
eleven  chains;  thence  north  seventy-two  degrees  twenty  minutes  east,  four- 
teen chains;  thence  south  seventy-three  degrees  thirty-two  minutes  east,  five 
chains;  thence  south  twenty-two  degrees  fifty-five  minutes  west,  two  chains; 
thence  south  twenty-six  degrees  twenty-five  minutes  west,  eight  and  filty  one 
hundredths  chains;  thence  north  thirty-three  degrees  twenty  minutes  west, 
to  the  high- water  line;  thence  north  twenty-three  degrees  seventeen  minutes 
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east,  five  and  fifteen  one  hundredths  chains;  thence  north  fifteen  degrees 
west,  four  and  fifty-four  one  hundredths  chains;  thence  south  eighty-two  de- 
grees twenty-five  minutes  west,  twenty-five  and  forty-five  one  hundredths 
chains,  to  the  point  of  beginning,  and  containing  twenty-four  and  twenty-five 
one  hundredths  acres,  more  or  less. 
Sec.  8.    This  act  shall  take  effect  immediately. 

An  Act  to  grant  to  the  United  States  certain  OdeAande  belonging  to  the  state  of 
Calif omia^  for  the  purpose  of  improving  the  harbor  of  Humboldt  Bay. 

[Approved  March  15,  1889;  1889,  201.] 

Grant  of  tide-lands  to  United  States  government  to  improve  Humholdt  Bay. 

Sectiok  1.  For  the  purpose  of  enabling  the  government  of  the  United 
States  to  construct  a  breakwater,  and  otherwise  improve  the  entrance  to 
Humboldt  Bay,  the  state  of  California  hereby  grants  to  the  government  of 
the  United  States  certain  tide-lands  hereinafter  described;  and  the  governor 
of  the  state  is  hereby  authorized  and  directed  to  cause  to  be  executed  a 
patent  from  the  state  of  CaliSDrnia  conveying  said  lands  to  the  United  States. 

Description  of  lands. 

Sec.  2.  The  lands  referred  to  in  section  one  of  this  act  are  located  in 
Humboldt  County,  California,  and  described  as  follows:  Beginning  at  a 
granite  monument  marked  U.  S.  E.  1,  on  the  high-water  line  of  the  Pacific 
Ocean,  situated  north  seven  and  twenty-two  hundredths  chains;  thence 
south  sixty-seven  degrees  forty  minutes  east,  sixteen  and  sixty-one  hun- 
dredths chains  from  the  southwest  corner  of  the  northwest  quarter  of  section 
seven,  township  four  north,  range  one  west,  Humboldt  meridian,  and  run- 
ning north  fifty-seven  degrees  west,  nine  chains;  thence  north  seventy-six 
decrees  forty  minutes  east,  twelve  chains;  thence  south  eighty-four  degrees 
fifty-five  minutes  east,  eleven  chains;  thence  north  seventy-two  degrees  twenty 
minutes  east,  fourteen  chains;  thence  south  seventy-three  degiees  thirty- 
two  minutes  east,  five  chains;  thence  south  twenty-two  degrees  fifty-five 
minutes  west,  ten  chains;  thence  south  twenty-six  degrees  twenty-five 
minutes  west,  eight  and  fifty  hundredths  chains;  thence  north  thirty-three 
degrees  twenty  minutes  west,  two  and  eleven  hundredths  chains,  to  a  granite 
monument  marked  U.  S.  E.  3;  thence  north  twenty-three  degrees  seventeen 
minutes  east,  five  and  fifteen  hundredths  chains,  to  a  granite  monument 
marked  U.  S.  E.  4;  thence  north  fifteen  degrees  west,  four  and  fifty-four 
hundredths  chains;  thence  south  eighty-two  degrees  twenty-five  minutes 
west,  twenty-five  and  forty-five  hundredths  chains,  to  the  point  of  beginning, 
and  containing  twenty-four  and  twenty-five  one  hundredths  acres,  more  or  less. 

Seo.  3.    This  act  shall  take  effect  immediately. 

INFANTS. 

An  Act  to  regulate  the  hours  of  labor  and  employm>ent  of  minors. 

[Approved  February  8»  1889;  1889,  4.] 

Employment  of  minors. 

Section  1.  No  minor  under  the  age  of  eighteen  shall  be  employed  in  labor- 
ing in  any  manu&cturing,  mechanical,  or  mercantile  establishment,  or  other 
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place  of  labor,  more  than  ten  hoard  in  one  day,  except  when  it  is  necessary 
to  make  repairs  to  prevent  the  interruption  of  the  ordinary  running  of  the 
machinery,  or  when  a  different  apportionment  of  the  hours  of  labor  is  made 
for  the  sole  purpose  of  making  a  shorter  day's  work  for  one  day  of  the  week; 
and  in  no  case  shall  the  hours  of  labor  exceed  sixty  hours  in  a  week. 

Age  of  minor  to  be  recorded. 

Sec.  2.  No  child  under  ten  years  of  age  shall  be  employed  in  any  factory, 
workshop,  or  mercantile  establishment;  and  every  minor  under  sixteen  years 
of  age  when  so  employed  shall  be  recorded  by  name  in  a  book  kept  for  the 
purpose,  and  a  certificate  (duly  verified  by  his  or  her  parent  or  guardian,  or 
if  the  minor  shall  have  no  parent  or  guardian,  then  by  such  minor,  stating 
age  and  place  of  birth  of  such  minor)  shall  be  kept  on  file  by  the  employer, 
which  book  and  which  certificate  shall  be  produced  by  him  or  his  agent  at 
the  requirement  of  the  commissioner  of  the  bureau  of  labor  statistics. 

Notice  of  hours  of  labor  to  be  posted. 

Sec.  3.  Every  person  or  corporation  employing  minors  under  sixteen  years 
of  age  in  any  manufacturing  establishment  shall  post,  and  keep  posted,  in  a 
conspicuous  place  in  every  room  where  such  help  is  employed,  a  printed 
notice  stating  the  number  of  hours  per  day  for  each  day  of  the  week  required 
of  such  persons,  and  in  every  room  where  minors  under  sixteen  years  of  age 
are  employed,  a  list  of  their  names,  with  their  ages. 

Violation  and  penalty. 

Sec.  4.  Any  person  or  corporation  that  knowingly  violates  or  omits  to 
comply  with  any  of  the  foregoing  provisions  of  this  act,  or  who  knowingly 
employs,  or  suffers  or  permits  any  minor  to  be  employed,  in  violation  thereof, 
shall,  on  conviction,  be  punished  by  a  fine  of  not  less  than  fifty  nor  more 
than  two  hundred  dollars  for  each  and  every  offense. 

Duty  of  commissioner. 

Sec.  5,  It  shall  be  the  duty  of  the  commissioner  of  the  bureau  of'  labor 
statistics  to  enforce  the  provisions  of  this  act. 

Sec.  6.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

INTOXIOANTS. 

An  Act  to  prevent  the  sale  of  intoxicating  liquors  to  persoiM  addicted  to  the  inor- 
dinate use  of  intoxicating  liquors. 

[Approved  March  19,  1889;  1889,  352.] 

To  prohibit  furnishing  liquor  to  person  inordinately  using  it. 

Section  1.  Any  person  who,  after  receiving  notice  that  a  person  named 
in  said  notice  is  addicted  to  the  inordinate  use  of  intoxicating  liquors,  should 
the  person  named  in  said  notice  be  so  addicted,  shall  thereafter,  within  a 
period  of  twelve  months,  furnish  to  said  person  so  addicted  to  the  inordinate 
use  of  intoxijcating  liquors  any  spirituous  liquors,  wines,  or  intoxicating  or 
malt  liquors,  shall  be  guilty  of  a  misdemeanor,  and  punishable  by  imprison- 
ment in  the  county  jail  not  exceeding  six  months,  or  by  fine'  not  exceeding 
two  hundred  dollars,  or  by  both  such  fine  and  imprisonment  Said  notice 
shall  be  in  writing,  and  may  be  given  by  any  adult  member  of  the  family  of 
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said  person  so  addicted  to  the  inordinate  use  of  intoxicating  liquors,  or  by 
any  adult  relative  of  said  person  so  addicted  to  the  inordinate  use  of  said  in- 
tozicating  liquors. 

Not  to  apply  to  physicians. 

Sec.  2.  The  provisionB  of  this  act  shall  not  prohibit  any  regularly  licensed 
physician  from  furnishing  or  prescribing  said  liquors  in  case  of  sickness. 

Sec.  3.    This  act  shall  take  effect  from  and  after  its  passage. 

LABOB   STATISTICS. 

An  Act  to  amend  an  act  entitled  ^^An  Act  to  eetahlieh  and  support  a  bureau  of 

labor  statistics^^^  approved  March  3^  1883, 

[Approved  February  8,  1889;  1889,  6.] 

Section  1.  Section  seven  (7)  of  ^'An  act  to  establish  and  support  a 
bureau  of  labor  statistics,"  approved  March  third,  eighteen  hundred  and 
eighty-three,  is  hereby  amended  so  as  to  read  as  follows: — 

Power  of  commissioner. 

Section  7.  The  commissioner  shall  have  power  to  send  for  persons  and 
papers  whenever  in  his  opinion  it  is  necessary,  and  he  may  examine  wit- 
nesses under  oath,  being  hereby  qualified  to  administer  the  same  in  the  per- 
formance of  his  duty,  and  the  testimony  so  taken  must  be  filed  and  preserved 
in  the  office  of  said  commissioner;  he  shall  have  free  access  to  all  places 
and  works  of  labor,  and  any  principal,  owner,  operator,  manager,  or  lessee  of 
any  mine,  factory,  workshop,  warehouse,  manufacturing  or  mercantile  estab^ 
lishment,  or  any  agent  or  employee  of  such  principal,  owner,  operator,  man- 
ager, or  lessee,  who  shall  refuse  to  said  commissioner,  or  his  duly  authorized 
representative,  admission  therein,  or  who  shall,  when  requested  by  him,  will- 
folly  negleet  or  refuse  to  furnish  to  him  any  statistics  or  information  pertain- 
ing to  his  lawful  duties,  which  may  be  in  the  possession  or  under  the  control 
of  said  principal,  owner,  operator,  lessee,  manager,  or  agent  thereof,  shall  be 
punished  by  a  fine  of  not  less  than  fifty  nor  more  than  two  hundred  dollars. 

Sec.  2.  A  new  section  shall  be  added  to  said  law,  to  be  known  as  section 
eight,  which  shall  read  as  follows: — 

Information  to  be  confidential —  Violation  of  and  penalty. 

Section  8.  No  use  shall  be  made  in  the  reports  of  the  bureau  of  the  names 
of  individuals,  firms,  or  corporations  suppl3dng  the  information  called  for 
by  this  act,  such  information  being  deemed  confidential,  and  not  for  the  pur- 
pose of  disclosing  any  person's  affairs;  and  any  agent  or  employee  of  said 
bureau  violating  this  provision  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  not  to  exceed  five 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  to  exceed  six 
months. 

Sec.  3.  Section  eight  (8)  of  said  law  is  hereby  changed  to  section  nine, 
and  is  amended  so  as  to  read  as  follows: — 

Deputy^  powers  of — Agents. 

Section  9.  The  commissioner  shall  appoint  a  deputy,  who  shall  have  the 
same  powers  as  the  said  commissioner,  and  such  agents  or  assistants,  not 
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exceeding  three,  as  be  may  from  time  to  time  require,  at  such  a  rate  ot  wages 
as  he  may  prescribe,  but  paid  rate  must  not  exceed  four  dollars  per  day  and 
actual  traveling  expenses  for  each  person  while  employed;  he  shall  procure 
rooms  necessary  for  offices,  at  a  rent  not  to  exceed  fifty  dollars  per  month. 

Sec.  4.  Section  nine  (9)  of  said  law  is  hereby  changed  to  section  ten,  and 
is  amended  so  as  to  read  as  follows: — 

Salaries — Expenses. 

Section  10.  The  salary  of  the  commissioner  shall  be  three  thousand  dol- 
lars per  annum,  and  the  salary  of  the  deputy  commissioner  shall  be  eighteen 
hundred  dollars  per  annum,  to  be  audited  by  the  controller  and  paid  by  the 
state  treasurer,  in  the  same  manner  as  other  state  officers;  there  shall  also 
be  allowed  a  sum  not  to  exceed  forty-five  hundred  dollars  per  annum  for  the 
salaries  of  agents  or  assistants,  for  traveling  expenses,  and  for  other  con* 
tingent  expenses  of  the  bureau. 

Sec.  5.    Section  ten  (10)  of  said  law  is  hereby  repealed. 

MOXTEBEY. 

An  Act  to  repeal  an  act  entitled  "  An  Act  to  incorporate  the  city  of  Monterey y* 
approved  May  11,  1868^  and  acts  amendatory  thereof,  approved  March  4j 
1867,  April  18, 1862,  and  April  2, 1866. 

[Approved  March  16,  1889;  1889^  227.] 

Repealing  a^t  incorporating  city  of  Monterey. 

Section  1.  An  act  entitled  ^'  An  Act  to  incorporate  the  city  of  Monterey," 
approved  May  eleventh,  one  thousand  eight  hundred  and  fifty-three,  and  the 
acts  amendatory  thereof,  approved  March  fourth,  one  thousand  eight  hundred 
and  fifty-seven,  April  eighteenth,  one  thousand  eight  hundred  and  sixty-two, 
and  April  second,  one  thousand  eight  hundred  and  sixty-six,  are  hereby  re- 
pealed. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  pas* 
sage. 

POLICE  nroUBANOE. 

An  Act  to  create  a  police  relief,  Tiealth,  and  life  insurance  and  pension  fund  in 
tlie  several  counties,  cities  and  counties,  cities,  and  towns  of  the  state* 

[Approved  Blarch  4,  1889;  1889,  68.] 

Creation  of  police  relief  a/nd  pension  fund* 

Section  1.  The  chairman  of  the  board  of  supervisors  of  the  county,  city 
and  county,  city,  or  incorporated  town  in  which  there  is  no  board  of  police 
commissioners,  the  treasurer  of  the  county,  and  the  chief  of  police,  and  their 
successors  in  office,  are  hereby  constituted  a  board  of  trustees  of  the  police 
relief  and  pension  fund  of  the  police  department,  to  provide  for  the  disburse- 
ment of  the  same,  and  to  designate  the  beneficiaries  thereof  as  hereinafter 
directed,  which  board  shall  be  known  as  the  board  of  police  pension  fund 
commissioners.  Where  there  is  in  any  county,  city  and  county,  city,  or  town 
a  board  of  police  commissioners,  then  the  chairman  of  such  body  shall  be 
a  member  of  said  police  pension  fund  commissioners,  in  Ueu  of  the  chairman 
of  the  board  of  supervisors. 
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Organization  of  board  of. 

Sec.  2.  They  ehall  organize  as  Buch  board  by  choosing  one  of  their  number 
as  chairman,  and  by  appointing  a  secretary.  The  county  treasurer  shall  be 
ex  officio  treasurer  of  said  fund.  Such  board  of  trustees  shall  have  chaise 
of  and  administer  said  fund,  and  to  order  payments  there&om  in  pursuance 
of  the  provisions  of  this  act.  They  shall  report,  annually,  in  the  month  of 
June,  to  the  board  of  supervisors,  the  condition  of  the  police  relief  and  pen* 
sion  fund,  and  the  receipts  and  disbursements  on  account  of  the  same,  with 
a  full  and  complete  list  of  the  beneficiaries  of  said  fund  and  the  amounts 
paid  them. 

Who  entitled  to  receive  pensions. 

Sbc.  3.  Whenever  any  person^  at  the  taking  effect  of  this  act,  or  there- 
after, shall  have  been  duly  appointed  and  sworn,  and  have  served  for  the 
^riod  of  twenty  years  or  more  as  a  member  in  any  capacity  or  any  rank 
whatever  of  the  regularly  constituted  police  department  of  any  such  county, 
city  and  county,  city,  or  town  which  may  be  hereafter  subject  to  the  pro- 
visions of  this  act,  said  board  shall  be  empowered  to  order  and  direct  that 
such  person  shall,  after  becoming  sixty  years  of  age,  and  his  service  in  such 
police  department  shall  have  ceased,  be  paid  from  such  fund  a  yearly  pension 
equal  to  one  half  the  amount  of  salary  attached  to  the  rank  which  he  may 
have  held  in  said  police  department  for  one  year  next  preceding  the  expira- 
tion of  said  term  of  twenty  years. 

When  may  be  retired. 

Sec.  4.  Whenever  any  person,  while  serving  as  a  policeman  in  any  such 
county,  city  and  county,  city,  or  town,  shall  become  physically  disabled 
while  in,  and  in  consequence  of,  the  performance  of  his  duty  as  such  police- 
man, said  board  may  upon  his  written  request,  or  without  such  request  if  it 
deem  it  for  the  good  of  said  police  force,  retire  such  person  from  active  ser- 
vice, and  order  and  direct  that  he  be  paid  from  said  fund  a  yearly  pension 
«qual  to  one  half  the  amount  of  the  salary  attached  to  the  rank  which  he 
may  have  held  on  such  police  force  preceding  such  retirement;  proiddedy  that 
whenever  such  disability  shaH  cease  such  pension  shall  cease,  and  such  per- 
son shall  be  restored  to  active  service  at  the  same  salary  he  received  at  the 
time  of  his  retirement. 

Evidence  of  disability  to  be  filed. 

Sec.  5.  No  person  shall  be  retired,  as  provided  in  the  next  preceding  sec- 
tion, or  receive  any  benefit  from  said  fund,  unless  there  shall  be  filed  with 
said  board  certificates  of  his  disability,  which  pertificates  shall  be  subscribed 
and  sworn  to  by  said  person,  and  by  the  county,  city  and  county,  city,  or 
town  physician  (if  there  be  one),  and  two  regularly  licensed  practicing 
physicians  of  such  county,  city  and  county,  city,  or  town,  and  such  board 
may  require  other  evidence  of  disability  before  ordering  such  retirement  and 
payment  as  aforesaid. 

Pension  to  family. 

Sec.  6.  Whenever  any  member  of  the  police  department  of  such  county, 
city  and  county,  city,  or  town  shall  lose  his  life  while  in  the  performance  of 
his  duty,  leaving  a  widow,  or  child  or  children  under  the  age  of  sixteen  years, 
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then  upon  satisfactory  proof  of  such  facts  made  to  it,  such  board  shall  cnrder 
and  direct  that  a  yearly  pension,  equal  to  one  third  the  amount  of  the  sahij 
attached  to  the  rank  which  such  member  held  in  said  police  department  at 
the  time  of  his  death,  shall  be  paid  to  such  widow  during  her  life,  or  if  no 
widow,  then  to  the  child  or  children,  until  they  shall  be  sixteen  years  of  age; 
provided^  if  such  widow,  or  child  or  children,  shall  marry,  then  such  person 
80  marrying  shall  thereafter  receiye  no  further  pension  from  such  fund. 

Satne, 

8eo.  7.  Whenever  any  member  of  the  police  department  of  such  county, 
city  and  coimty,  city,  or  town  shall,  after  ten  years  and  less  than  twenfy 
years  of  service,  die  from  natural  causes,  then  his  widow  or  children,  or  if 
there  be  no  widow  or  children  then  his  mother  or  unmarried  sisterSi  shall  be 
entitled  to  the  sum  of  one  thousand  dollars  from  such  fund. 

Be-examination. 

Sec.  8.  Any  person  retired  for  disability  under  this  act  may  be  sum- 
moned before  the  board  herein  provided  for  at  any  time  thereafter,  and  shall 
submit  himself  thereto  for  examination  as  to  his  fitness  for  duty,  and  shall 
abide  the  decision  and  order  of  such  board  with  reference  thereto;  and  all 
.members  of  the  police  force  who  may  be  retired  under  the  provisions  of  tius 
act  shall  report  to  the  chief  of  police  of  the  county,  city  and  county,  city,  or 
town  where  so  retired,  on  the  first  Mondays  of  April,  July,  October,  and  Jair 
uary  of  each  year;  and  in  cases  of  great  public  emergency  may  be  assigned 
to  and  shall  perform  such  duty  as  said  chief  of  police  may  direct;  and  soch 
persons  shall  have  no  claim  against  the  county,  city  and  county,  city,  or 
town  for  payment  for  such  duty  so  performed. 

Forfeiture  of  pension, 

Seo.  9.  When  any  person  who  shall  have  received  any  benefit  firom  said 
fund  shall  be  convicted  of  any  felony,  or  shall  become  an  habitual  drunkard, 
or  shall  become  a  non-resident  of  this  state,  or  shall  fail  to  report  himself  for 
examination  for  duty  as  required  herein,  unless  excused  by  the  board,  or 
shall  disobey  the  requirements  of  said  board  under  this  act,  in  respect  to 
said  examination  or  duty,  then  such  board  shall  order  that  such  pensioo 
allowance  as  may  have  been  granted  to  such  person  shall  inmiediately  cease, 
and  such  person  shall  receive  no  further  pension,  allowance,  or  benefit  under 
this  act. 

Meetings  and  duties  of  hoard* 

Seo.  10.  The  board  herein  provided  for  shall  hold  quarterly  meetings  on 
the  first  Mondays  of  April,  July,  October,  and  January  of  each  year,  and 
upon  the  call  of  its  president;  it  shall  biennially  select  from  its  members  a 
president  and  secretary;  it  shall  issue  warrants,  signed  by  its  president  and 
secretary,  to  the  persons  entitled  thereto  of  the  amount  of  money  ordered 
paid  to  such  persons  from  such  fund  by  said  board,  which  warrant  shall 
state  for  what  purpose  such  payment  is  to  be  made;  it  shall  keep  a  record 
of  all  its  proceedings,  which  record  shall  be  a  public  record;  it  shall,  at  each 
quarterly  meeting,  send  to  the  treasurer  of  the  county,  city  and  county,  city, 
or  town,  and  to  the  auditor  of  such  county,  city  and  county,  city,  or  town,  a 
written  or  printed  list  of  all  persons  entitled  to  payment  from  the  fond 
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herein  provided  for,  stating  the  amount  of  such  pfayments  and  for  what 
granted,  which  list  shall  be  certified  to  and  signed  by  the  president  and 
secretary  of  such  board,  attested  under  oath.  The  auditor  shall  thereupon 
enter  a  copy  of  said  list  upon  a  book  to  be  kept  for  that  purpose,  and  which 
shall  be  known  as  the  police  relief  and  pension* fund  book.  When  such  list 
has  been  entered  by  the  auditor,  he  shall  transmit  the  same  to  the  board  of 
supervisors,  or  other  governing  authority  of  such  county,  city  and  county, 
city,  or  town,  which  board  or  authority  shall  order  the  payment  of  the 
amounts  named  therein  out  of  the  police  relief  and  pension  fund.  A  major- 
ity of  all  the  members  of  said  board  herein  provided  for  shall  constitute  a 
quorum,  and  have  power  to  transact  business. 

Sec.  11.  The  board  herein  provided  for  shall,  in  addition  to  other  powers 
herein  granted,  have  power,— 

First — To  compel  witnesses  to  attend  and  testify  before  it,  upon  all  mat- 
ters connected  with  the  operation  of  this  act,  in  the  same  manner  as  is  or 
may  be  provided  by  law  for  the  taking  of  testimony  before  notaries  public; 
and  its  president,  or  any  member  of  said  board,  may  administer  oaths  to 
Buch  witnesses. 

Second  —  To  appoint  a  secretary,  and  to  provide  for  the  payment  from  said 
fund  of  all  its  necessary  expenses,  including  secretary  hire  and  printing; 
provided^  that  no  compensation  or  emolument  shall  be  paid  to  any  member 
of  said  board  for  any  duty  required  or  performed  under  this  act. 

Third — To  make  all  needful  rules  and  regulations  for  its  guidance,  in  con- 
formity with  the  provisions  of  this  act. 

Sec.  12.  The  board  of  supervisors^  or  other  governing  authority,  of  any 
county,  city  and  county,  city,  or  town,  shall,  for  the  purposes  of  said  police  re- 
lief and  pension  fund  hereinbefore  mentioned,  direct  the  payment  annually, 
and  when  the  tax  levy  is  made,  into  said  fund,  of  the  following  moneys:  — 

First — Not  less  than  five  nor  more  than  ten  per  centum  of  all  moneys  col- 
lected and  received  from  licenses  for  the  keeping  of  places  wherein  spirituous, 
malt,  or  other  intoxicating  liquors  are  sold. 

Second — One  half  of  all  moneys  received  from  taxes  or  firom  licenses  upon 
dogs. 

TMrd — All  moneys  received  from  fines  imposed  upon  the  members  of  the 
police  force  of  said  county,  city  and  county,  city,  or  town,  for  violation  of  the 
rules  and  regulations  of  the  police  department. 

Fourth — All  proceeds  of  sales  of  unclaimed  property. 

F{fth — Not  less  than  one  fourth  nor  more  than  one  half  of  all  moneys  re- 
ceived firom  licenses  from  pawnbrokers,  billiard-hall  keepers,  second-hand 
dealers,  and  junk  stores. 

Sixth  —  All  moneys  received  from  fines  for  carrying  concealed  weapons. 

Seventh — Twenty-five  per  centum  of  all  fines  collected  in  money  for  viola- 
tion of  county,  city  and  county,  city,  or  town  ordinances. 

Eighth — All  rewards  given  or  paid  to  members  of  such  police  force,  except 
such  as  shall  be  excepted  by  the  chief  of  police. 

Ninth — The  treasurer  of  any  county,  city  and  county,  city,  or  town  shall 
retain  from  the  pay  of  each  member  of  police  department  the  sum  of  two 
dollars  per  month,  to  be  forthwith  paid  into  said  police  relief  and  pension       ^ 
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fund,  and  no  other  or  further  retention  or  deduction  shall  be  made  from  such 
pay  for  any  other  fund  or  purpose  whatever. 

Mergement  of  other  insurance  funds. 

Sec.  13.  Any  police  life  and  health  insurance  fund,  or  any  fund  provided 
by  law,  heretofore  existing  in  any  county,  city  and  county,  city,  or  town,  for 
the  relief  or  pensioning  of  police  officers,  or  their  life  or  health  insurance,  or 
for  the  payment  of  a  sum  of  money  on  their  death,  shall  be  merged  with, 
paid  into,  and  constitute  a  part  of  the  fund  created  under  the  provisions  of 
this  act;  and  no  person  who  has  resigned  or  been  dismissed  from  said  police 
department  shall  be  entitled  to  any  relief  from  such  fund;  provided^  that  any 
person  who,  within  one  year  prior  to  the  passage  of  this  act,  has  been  dis- 
missed from  the  police  department  for  incompetency  or  inefficiency,  and 
which  incompetency  or  inefficiency  was  caused  solely  by  sickness  or  disabil- 
ity contracted  or  suffered  while  in  service  as  a  member  thereof,  and  who  has, 
prior  to  said  dismissal,  served  for  twelve  or  more  years  as  such  member^  shall 
be  entitled  to  all  the  benefits  of  this  act. 

Reports. 

Sec.  14.  On  the  last  day  of  June  of  each  year,  or  as  soon  thereafter  as 
practicable,  the  auditor  of  such  county,  city  and  county,  city,  or  town  shall 
make  a  report  to  the  board  of  supervisors,  or  other  governing  authority  of 
such  county,  city  and  county,  city,  or  town,  of  all  moneys  paid  out  on  ac* 
count,  of  said  fund  during  the  previous  year,  and  of  the  amount  then  to  the 
credit  of  the  police  relief  and  pension  fund,  and  all  surplus  of  said  fund  then 
remaining  in  said  fund  exceeding  the  average  amount  per  year  paid  out  on  ac- 
count of  said  fund  during  the  three  years  next  preceding,  shall  be  transferred 
to  and  become  a  part  of  the  general  fund  of  every  such  county,  city  and  county, 
city,  or  town,  and  no  longer  under  the  control  of  said  board,  or  subject  to  its 
order.  Payments  provided  for  in  this  act  shall  be  made  quarterly,  ujpon 
proper  vouchers. 

Sbo.  16.  All  acts  or  parts  of  acts  in  conflict  with  the  provisions  of  this 
act  are  hereby  repealed. 

Sjsa  16.    This  act  shall  take  e£E^  from  and  after  its  passage. 


PX7BLI0  PABKS. 

An  Act  to  provide  for  the  mainteTumce  and  support  of  the  pvblie  parks  hereto- 
fore created  vdthin  the  various  cities  and  cities  cmd  counties  of  the  state,  and 
to  amend  the  existing  acts  in  relation  thereto. 

[Approved  March  14,  1889;  1889,  143.] 

Maintenance  qf  public  parks. 

Section  1.  All  lands,  parks,  highways,  and  avenues  in  any  city  or  city  and 
county  of  this  state,  which  have  been  heretobefore  set  apart  bylaw  as  and  for 
public  parks,  and  which  have  been  placed  under  the  management  or  control  of  a 
board  or  of  boards  of  park  commissioners,  shall  hereafter  remain  and  continue 
to  be  public  parks,  and  subject  to  the  management  and  control  of  the  board  or 
boards  of  park  commissioners  of  said  respective  cities  or  cities  and  counties, 
in  the  manner  specified  in  this  act;  and  such  board  or  boards  of  park  com- 
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tnissioners,  and  the  members  thereof,  shall  be  appointed  and  constituted  in 
the  manner  and  for  the  terms  and  shall  have  the  qualifications  set  forth  in 
this  act. 

Appointment  of  park  comndsrioners. 

Sec.  2.  Every  such  board  of  park  commissioners  shall  consist  of  three 
persons,  who  shall  be  appointed  by  the  governor  of  the  state,  and  shall  hoM 

•  their  offices  for  four  years,  respectively,  and  shall  receive  no  compensation 
for  their  services.    In  case  of  a  vacancy  in  the  membership  of  such  board, 

'  the  same  shall  be  filled  by  an  appointee  of  the  remaining  members  of  the 
board,  for  the  residue  of  the  term  then  vacant;  but  all  vacancies  occasion^ 
by  the  expiration  of  the  term  of  office  of  any  member  of  such  board,  or  bjr 
the  failure  or  neglect  to  qualify  of  any  person  appointed  to  such  board  by  tiie 
governor,  shall  be  filled  by  the  govemot  by  the  appointment  of  a  new  mem- 
ber. Each  member  of  every  board  of  park  commissioners  shall  be  a  free- 
holder, and  a  resident  of  the  city  or  city  and  county  in  which  the  board  of 
which  he  is  a  member  is  to  act.  The  governor  of  the  state  shall  issue  a  com- 
mission to  every  such  commissioner  appointed  by  him;  and  each  such  com- 
missioner shall,  within  twenty  days  after  receipt  thereof,  take  and  subscribe 
the  oath  of  office  prescribed  by  law.  In  every  such  board  of  park  commis- 
sioners two  members  of  the  board  shall  constitute  a  quorum  for  the  transac- 
tion of  business;  and  the  concurrent  action  of  two  members  of  such  board 
shall  be  sufficient  to  enable  the  said  board  to  make  any  contracts  pertaining 
to  the  park  or  parks  under  the  control  of  such  board,  or  to  draw  or  expend 
any  moneys  which  shall  have  been  law^Uy  appropriated  or  set  apart  for  the 
support  of  such  park  or  parks,  or  which  shall  constitute  any  portion  of  the 
funds  legally  applicable  to  the  support  of  the  same. 

Powers. 

Sec.  3.  Every  such  board  of  park  commissioners  shall  have  the  full  and 
exclusive  power  to  govern,  manage,  and  direct  the  parks,  avenues,  and  grounds 
which  have  been  or  shall  be  placed  under  its  care  and  charge;  to  lay  out, 
regulate,  and  improve  the  same;  to  employ  and  appoint  such  laborers  and 
superintendents,  clerks,  surveyors,  engineers,  and  other  officers  and  assistants 
as  to  said  board  shall  seem  necessary  for  the  proper  management  of  the  said 
parks  and  of  its  affairs;  to  prescribe  and  fix  the  duties,  authority,  and  com- 
pensation of  such  appointees  and  employees;  and  to  have  the  management 
and  disbursement  of  all  funds  legally  appropriated  or  provided  for  the  sup- 
port of  said  parks  and  grounds;  provided,  that  no  money  shall  for  any  of  said 
purposes  be  paid  out  of  the  treasury  of  any  city  or  city  and  county,  except 
upon  warrants  duly  signed  by  a  majority  of  the  board  of  park  commissioners 
thereof,  and  duly  audited  by  the  auditor  of  such  city  or  city  and  county. 

Not  to  be  interested  in  contract  or  work. 

Sec.  4.  It  shall  be  a  felony  for  any  park  commissioner  to  be  interested, 
directly  or  indirectly,  in  any  contract  or  work  of  any  kind  connected  with 
the  park  or  grounds  under  the  control  of  the  board  of  which  he  shall  be  a 
member;  and  it  shall  be  the  duty  of  any  commissioner  or  other  person  who 
shall  know  or  be  informed  of  the  violation  of  the  section  forthwith  to  report 
the  same  to  the  governor,  who  shall  hear  the  allegations  and  proofs  in  regard 
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thereto;  and  if,  after  such  hearing,  he  shall  be  satisfied  of  the  trath  of  said 
chai^,  he  shall  immediately  remove  the  commiBsioner  who  has  been  guilty 
of  the  offense. 

SeporU. 

Sec.  5.  Every  such  board  of  park  commissioners  shall  semi-annually,  and 
on  the  second  Monday  of  January  and  July  of  each  year,  make  to  the  legis- 
lature of  the  state,  and  to  the  board  of  supervisors  or  other  municipal  council 
of  the  city  or  city  and  county  in  which  such  board  shall  be  acting,  a  full 
report  of  the  proceedings,  and  a  detailed  statement  of  its  receipts  and  ex- 
penditures. 

Power  to  lease. 

Sec.  6.  It  shall  be  lawftd  for  every  such  board  of  park  commissioners  to 
let  or  lease  any  portion  of  the  grounds  or  parks  under  their  control,  for  terms 
not  exceeding  three  years,  until  the  grounds  so  leased  shall  be  required  for 
the  improvement  of  such  parks  or  for  public  use  as  a  part  thereof.  All  moneys 
realized  from  such  leases  shall  be  paid  into  the  treasury  of  the  city  or  oity 
and  county  in  which  such  parks  shall  be  situated,  and  shall  be  added  to  the 
funds  otherwise  appropriated  or  provided  for  the  support  of  such  i>arks. 

To  paee  ordinancee. 

Sec  7.  It  shall  be  lawful  for  every  such  board  of  park  commissioners  to 
pass  and  adopt  such  ordinances  as  they  may  deem  necessary  for  the  regula- 
tion, use,  and  government  of  the  parks  and  grounds  under  their  supervision, 
not  inconsistent  with  the  laws  of  the  state  of  California.  Such  ordinances 
shall,  within  five  days  after  their  passage,  be  published  for  ten  days,  Sunday 
excepted,  in  a  daily  newspaper  published  in  the  city  or  city  and  county  in 
which  such  board  shall  be  acting,  to  be  selected  by  the  said  board.  All  per- 
sons violating  or  offending  against  any  such  ordinances  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punished  therefor  on  conviction  in  any 
court  of  competent  jurisdiction. 

Working  ofprieonera. 

Sec.  8.  Prisoners  over  the  age  of  twenly-one  years,  and  sentenced  to  hard 
labor  in  any  of  the  jails,  prisons,  houses  6f  correction,  workhouses,  or  other 
penal  establishment  of  any  such  city  or  city  and  county,  may,  upon  the  re- 
quest and  requisition  of  the  board  of  park  commissioners  of  such  city  or  city 
and  county,  be  put  to  work  upon  the  parks  and  grounds  which  are  under  the 
control  of  such  board. 

« 

Donations. 

Seo.  9.  Every  such  board  of  park  commissioners  is  authorized  and  em- 
powered to  accept  and  receive  donations  and  aid  from  individuals  and  corpo- 
rations, and  legacies  and  bequests  by  the  last  wills  of  deceased  persons,  for 
the  aid  or  improvement  of  the  parks  and  grounds  under  the  control  of  such 
board;  and  all  moneys  that  shall  be  derived  by  any  such  board  from  su^h 
donations,  legacies,  and  bequests  shall,  unless  otherwise  provided  by  the 
terms  of  such  gift,  legacy,  or  bequest,  be  deposited  in  the  treasury  of  the  city 
or  city  and  county  in  which  said  parks  and  grounds  shall  be  situated,  and 
shall  be  withdrawn  therefrom  add  paid  out  in  the  same  manner  as  is  pro- 
vided for  the  payment  of  moneys  legally  appropriated  for  the  support  and 


GENERAL  LAW&  661 

improvements  of  sach  parks  and  grounds;  provided^  however^  that  if  the 
moneys  derived  from  such  gifts,  bequests,  or  legacies  shall  at  any  time  ex- 
ceed in. amount  the  sum  necessary  for  immediate  expenditure  on  said  parks 
and  grounds,  or  if,  in  the  judgment  of  the  said  board  of  park  commissioners, 
it  should  be  advisable  to  invest  the  same,  or  a  part  thereof,  in  some  interest- 
bearing  gr  productive  investment,  the  said  board  of  park  commissioners  are 
hereby  authorized  to  invest  the  said  moneys,  or  any  part  thereof,  in  interest- 
bearing  bonds  of  the  government  of  the  United  States,  or  of  the  state  of  Cali- 
fornia, and  thereafter  to  sell  and  dispose  of  said  bonds,  or  to  change  the  form 
of  said  investment,  as  to  said  board  shall  seem  best 

Tax  levy. 

Sec.  10.  The  board  of  supervisors,  municipal  council,  or  other  legislative 
body  of  any  city  or  city  and  county  in  the  state  having  within  its  limits  parks 
or  grounds  under  the  control  and  management  of  a  board  of  park  commis- 
sioners, and  of  an  area  or  acreage  of  more  than  ten  acres,  is  hereby  authorized 
and  empowered  to  levy  and  collect  each  year,  in  the  mode  prescribed  by  law 
for  the  levy  and  collection  of  taxes,  a  tax  of  not  more  than  six  (6)  cents 
upon  each  one  hundred  dollars  assessed  valuation  of  taxable  property  within 
such  city  or  city  and  county,  for  the  purpose  of  preserving,  maintaining,  and 
improving  the  parks  and  grounds  under  the  control  of  such  board  of  park 
commissioners.  All  moneys  collected  and  arising  from  the  said  tax  shall  be 
paid  by  the  tax  collector,  or  other  officer  collecting  the  same,  into  the  treas- 
ury of  said  city  or  city  and  coui^ty,  and  shall  be  deemed  to  be  thereupon  ap- 
propriated and  set  apart  for  the  maintenance,  preservation,  and  improvement 
of  said  parks  and  grounds,  and  shall  be  paid  out  by  the  treasurer  upon  war- 
rants signed  by  a  majority  of  the  said  board  of  park  comznissioners,  and 
audited  by  the  auditor  of  such  city  or  city  and  county. 

Debt  not  to  he  incwrred. 

Sec.  11.  No  board  of  park  commissioners  shall  in  any  year  incur  any  debt 
or  liability,  nor  expend  any  money,  beyond  the  amount  of  moneys  legally 
applicable  during  such  year  to  the  support,  preservation,  and  improvement 
of  the  parks  and  grounds  under  the  control  of  such  board. 

Sec.  12.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this 
act  are  hereby  repealed. 

Sec.  13.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SAOBAMENTO. 

An  Act  to  amend  an  act  entitled  ^^An  Act  amendatory  of  and  suppUmsntary  to 
an  act  approved  April  £S,  1863j  entitled  ^An  Act  to  incorporate  the  city  of 
Sacram^ntOf^ "  approved  March  6y  1872, 

[Approyed  March  14,  1889;  1889,  148.] 

Sectton  1.  Section  six  of  the  act,  the  title  of  which  is  recited  in  the  title 
hereof,  is  hereby  amended  so  as  to  read  as  follows :~ 

Board  of  police  commisBumere^  Sacramento  City, 

Section  6.  As  there  has  been  heretofore  since  the  first  day  of  April,  eigh- 
teen hundred  and  seventy-two,  there  shall  be  in  said  city  a  board  of  police 
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oommissioners,  which  board  shall  consist  of  the  president  of  the  board  of 
trustees,  the  chief  of  police,  and  police  judge.    Any  two  of  said  commissioDen 
shall  be  a  quorum  to  transact  business.     The  said  board  are  hereby  author- 
ized to  appoint  a  permanent  police  force  for  said  city,  which  they  shall  equip 
and  uniform  under  such  rules  and  regulations  as  they  may  from  time  to  time 
prescribe.    The  board  shall  have  the  power  to  remove  any  membert>f  the  po- 
lice department  for  the  violation  of  any  rules  and  regulations  which  they  maj 
make  and  promulgate  to  the  said  police  department,  or  for  other  good  cause; 
but  only  on  written  chains  preferred  against  and  served  upon  him,  and  upon 
a  public  trial  and  conviction  by  said  commissioners.    The  said  police  force 
sl^U  consist  of  a  captain  of  police,  and  such  number  of  policemen,  not  ex- 
ceeding thirty,  as  said  board  of  police  commissioners  may  deem  necessary  fiir 
the  protection  and  good  government  of  the  city.    The  chief  of  police  shstl  re- 
ceive one  hundred  and  seventy-five  dollars  per  month,  the  captain  of  police 
one  hundred  and  twenty-five  dollars  per  month,  and  policemen  one  hnndred 
dollars  per  month,  to  be  paid  monthly  from  the  city  treasury. 
Sec.  2.    This  act  shall  take  efiect  immediately* 

• 

An  Act  to  amend  action  six  of  an  act  entitled  *^An  Act  to  provide  for  the  redemp- 
tion of  the  f waded  indebtedness  of  the  city  of  SacramentOj*^  approved  MarA 

eS,  1872. 

[Approved  March  9,  1887;  1887,  75.] 

Section  1.  Section  six  of  the  above-entitled  act  is  so  amended  as  to  read 
as  follows: — 

Advertisement  for  bidSy  where  opened — Letting  of  bids. 

Section  6.  The  advertisement  shall  sufficiently  designate  the  time,  place, 
and  mode  of  putting  in  bids,  and  when  the  time  for  bidding  shall  have  ex- 
pired, the  bids  shall  be  opened  by  the  commissioners  of  the  funded  debt 
sinking  fund,  in  the  presence  of  the  trustees  of  the  city,  and  the  said  com- 
missioners shall,  in  the  presence  of  the  board  of  trustees,  proceed  to  examine 
the  bids  made,  and  ascertain  those  which  are,  in  their  opinion,  the  most 
favorable  to  the  interests  of  the  city,  and  accept  the  same,  or,  if  any  or  all 
the  bids  should  be  at  two  high  a  price,  the  commissioners  may  reject  all  or 
any  portion  of  such  bids;  provided^  that  no  bids  for  the  Sacramento  City 
bonds  shall  be  accepted  at  a  higher  price  than  par. 

An  Act  to  amend  sections  one^fivey  seven,  eighty  ten,  and  eleven  of  an  act  eniiUed 
*^  An  Act  to  provide  for  the  redemption  of  the  funded  indebtedness  of  the  city 
of  Sacram>entOy**  approved  March  25 y  1872. 

[Approved  March  19,  1889;  1889,  325.] 

Section  1.  Section  first  of  said  act  is  so  amended  as  to  read  as  follows: — 
Redemption  of  funded  indebtedness  of  the  city  of  Sacramento, 

Section  1.  For  the  purpose  of  creating  a  fund  for  the  redemption  of  the 
funded  indebtedness  of  the  city  of  Sacramento,  the  board  of  trustees  of 
said  city  are  hereby  authorized  and  required  to  levy,  annually,  a  special  tax 
of  not  less  than  one  cent  and  not  exceeding  thirty-five  cents  on  each  one  hun- 
dred dollars  upon  all  the  taxable  property  within  the  limits  of  the  city,  which 
tax,  when  levied,  shall  be  collected  at  the  same  time  and  in  the  same  man- 
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ner  as  is  or  may  be  provided  by  law  for  the  collection  of  other  city  taxes,  and 
shall  be  used  and  paid  out  in  the  manner  hereinafter  provided. 

Sec.  2.  Section  five  of  the  above-entitled  act  is  so  amended  as  to  read  as 
follows: — 

Duty  of  commissioner  of  f  waded  debt  sinKngfund. 

Section  5.  It  shall  be  the  duty  of  the  commissioner  of  the  funded  debt 
sinking  fund  at  least  once  annually  to  advertise  for  sealed  proposals  for  the 
purchase  of  Sacramento  City  funded  bonds,  with  coupons  past  due  detached 
therefrom.  Such  advertisement  shall  be  published  for  such  length  of  time 
as  the  board  of  commissioners  shall  deem  best  for  the  interest  of  the  city; 
but  in  no  case  shall  such  advertisement  be  for  less  than  three  weeks,  or  in 
less  than  one  daily  paper  in  Sacramento  and  one  in  San  Francisco. 

Sec.  8.  Section  seven  of  the  above-entitled  act  is  so  amended  i^  to  read 
as  follows: — 

Advertising  for  proposals. 

Section  7.  In  case  no  bids  are  made,  or  all  the  bids  are  rejected,  or  suoh 
portion  of  the  bids  as  to  leave  a  surplus  in  the  funded  debt  sinking  fund,  the 
commissioners  may  again  advertise  for  proposals,  either  in  the  manner  as 
first  advertised,  or  they  may  advertise  to  take  bonds  and  coupons  at  a  fixed 
schedule  price,  to  be  named  in  the  advertisement,  accepting  the  first  offers 
until  all  the  money  in  the  fund  is  exhausted. 

Sbc.  4.  Section  eight  of  the  above-entitled  act  is  amended  so  as  to  read 
as  follows: — 

When  funds  may  be  invested  in  other  securities. 

Section  8.  If  at  any  time  after  any  advertisement  for  the  purchase  of  city 
bonds  and  coupons,  and  ft  failure  to  receive  satisfactory  offers  sufficient  to 
absorb  all  the  money  in  the  funded  debt  sinking  fund,  it  shall  be  the  opinion 
of  a  majority  of  the  commissioners  of  the  said  funded  debt  sinking  fund,  and 
also  a  majority  of  the  city  trustees,  that  it  will,  for  the  time  being,  be  impos- 
sible to  obtain  city  bonds  or  coupons  at  a  satisfactory  price,  then  the  com- 
missioners may,  with  the  sanction  of  the  board  of  trustees,  invest  this  fund 
in  any  of  the  various  classes  of  Sacramento  County  bonds,  California  state 
bonds,  or  bonds  of  any  county  or  incorporated  city  in  the  state  of  California. 

Sbc  5.    Section  ten  of  said  act  is  so  amended  as  to  read  as  follows: — 

Bonds  converted  into  mxmey  —  Exceptions. 

Section  10.  Any  bonds  (other  than  bonds  of  the  present  Sacramento  City 
funded  debt)  pxu'chased  by  the  commissioners  may  again,  at  their  pleasure, 
be  sold  and  converted  into  money;  provided,  such  sale  shall  not  be  at 
less  than  that  at  which  they  were  purchased,  except  by  the  unanimous  vote 
of  the  commissioners  and  trustees  for  the  purchase  of  the  city  funded  debt 
bonds  and  coupons.  The  product  of  such  sale  shall  be  paid  into  the  city 
treasury  to  the  credit  of  the  funded  debt  sinking  fund. 

Sec  6.    Section  eleven  of  said  act  is  so  amended  as  to  read  as  follows: — 

Moneys  to  credit  of  funded  debt  sinking  fund. 

Section  11.  All  money  payable  on  any  bonds  or  coupons  belonging  to 
the  commissioners  of  the  funded  debt  sinking  fund  shall  be  received  and  col- 
lected by  the  president  of  the  board  of  commissioners,  and  forthwith  paid 
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over  to  the  city  treasurer  to  the  credit  of  the  funded  debt  sinking  fund,  and 
said  president  shall  take  a  receipt  for  the  same,  and  file  it  with  the  papers  of 
the'  commiissionersi  and  safely  keep  the  same. 


SAN   DIEGO. 

An  Act  to  amind  an  act  entUUd  ^^AnAct  to  reineorporatetheeityqf  San  DUffO^ 

approved  April  1^  1876. 
[Approved  Maroh  16»  1S89;  1880^  802.J 

Seotion  1.    deotion  one  of  said  act  is  hereby  amended  so  as  to  read  aa 

follows: — 

Boundanes  of  city  of  San  Diego. 

Section  1.  All  that  tract  of  land  known  as  the  pueblo  of  Ban  Diego,  in- 
cluded in  the  United  States  patent  and  survey,  made  in  July,  eighteen  hun- 
dred and  fifty-eight,  by  J.  0.  Hayes,  United  States  deputy  surveyor-general 
for  the  state  of  California,  shall  henceforth  be  known  as  the  city  of  San 
Diego,  and  the  boundaries  of  which  shall  be  fixed  by  the  field-notes  of  the 
said  survey  and  the  United  States  patent,  except  the  water-front  line  on  the 
bay;  and  this  shall  include  the  waters  of  said  bay  to  the  line  of  low  tide  on 
the  opposite  shore  from  the  city  of  San  Diego,  excepting,  however,  the  arms 
of  said  bay  known  as  Glorietta  Bay  and  Spanish  Bight  and  the  bight  oppo- 
site Ballast  Point,  at  which  places  the  line  shall  be  drawn  straight  across 
their  mouths  at  the  low-tide  line,  and  the  municipal  jurisdiction  shall  extend 
only  to  said  limits,  and  into  the  ocean  to  the  extent  of  one  marine  league 
from  the  shore  as  follows:  Commencing  at  the  southerly  point  of  Point  Loma, 
and  extending  northerly  along  the  coast  to  the  northerly  boundary  of  said 
patent  and  survey. 

Sbo.  2.    Section  two  of  said  act  is  hereby  repealed. 

Sbo.  8.    This  act  shall  take  efiect  from  and  after  its  passage. 

SANITABY  LAWS. 

An  Act  to  provide  for  the  proper  sanitary  condition  of  factoriee  and  tporfaftopt , 

and  the  preservation  of  the  health  of  the  employees. 
[Approved  Febroaiy  6,  1889;  1889,  3.] 

Sa/nitary  condition  of  factories. 

Sbction  1.  Every  factory,  workshop,  mercantile  or  other  establishment, 
in  which  five  or  more  persons  are  employed,  shall  be  kept  in  a  cleanly  state 
and  free  from  the  effluvia  arising  from  any  drain,  privy,  or  other  nuisance,  and 
shall  be  provided,  within  reasonable  access,  with  a  sufficient  number  of  water- 
closets  or  privies  for  the  use  of  the  persons  employed  therein.  Whenever  the 
persons  employed  as  aforesaid  are  of  different  sexes,  a  sufficient  number  of 
separate  and  distinct  water-closets  or  privies  shall  be  provided  for  the  use  of 
each  sex,  which  shall  be  plainly  so  designated,  and  no  person  shall  be  allowed 
to  use  any  water-closet  or  privy  assigned  to  persons  of  the  other  sex. 

Ventilation  of  factories, 
Sbc.  2.    Every  factory  or  workshop  in  which  five  or  more  persons  are  em* 
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ployed  shall  be  so  ventilated  while  work  is  carried  on  therein  that  the  air 
shall  not  become  so  exhausted  as  to  be  injurious  to  the  health  of  the  persons 
employed  therein,  and  shall  also  be  so  ventilated  as  to  render  harmless,  as 
far  as  practicable,  all  the  gases,  vapors,  dust,  or  other  impurities  generated 
in  the  course  of  the  manufacturing  process  or  handicraft  carried  on  therein, 
that  may  be  injurious  to  health. 
Places  for  work  condemned. 

Si;c.  8.    No  basement,  cellar,  underground  apartment,  or  other  place  which 
the  commissioner  of  the  bureau  of  labor  statistics  shall  condemn  as  unhealthy 
and  unsuitable,  shall  be  used  as  a  workshop,  factory,  or  place  of  business  in 
which  any  person  or  persons  shall  be  employed. 
Protection  to  employeee. 

Sec.  4.  If  in  any  factory  or  workshop  any  process  or  work  is  carried  on 
by  which  dust,  filaments,  or  injurious  gases  are  generated  or  produced  that 
are  liable  to  be  inhaled  by  the  persons  employed  therein,  and  it  appears  to 
the  commissioner  of  the  bureau  of  labor  statistics  that  such  inhalation  could 
to  a  great  extent  be  prevented  by  the  use  of  some  mechanical  contrivance, 
he  shall  direct  that  such  contrivance  shall  be  provided,  and  within  a  reason- 
able time  it  shall  be  so  provided  and  used. 

Female  employees  to  be  furnished  seats. 

Seo.  6.  Every  person,  firm,  or  corporation  employing  females,  in  any 
manufacturing,  mechanical,  or  mercantile  establishment,  shall  provide  suit- 
able seats  for  the  use  of  the  females  so  employed,  and  shall  permit  the  use 
of  such  seats  by  them  when  they  are  not  necessarily  engaged  in  the  active 
duties  for  which  they  are  employed. 

Penalty. 

Seo.  6.  Any  person  or  corporation  violating  any  of  the  provisions  of  this 
act  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  one  hun- 
dred dollars  for  each  offense. 

Duty  of  commissioner  of  labor  statistics. 

Sec.  7.  It  shall  be  the  duty  of  the  commissioner  of  the  bureau  of  labor 
statistics  to  enforce  the  provisions  of  this  act. 

Sec.  8.  This  act  shall  take  efifect  and  be  in  force  from  and  after  its  pas- 
sage. 

SANTA   BABBARA. 

An  Act  to  repeal  an  act  entitled  ^^An  Act  to  amend  an  act  to  incorporate  the  dty 

of  Santa  Barbara^^  approved  March  80^  1878. 

[Approved  Biarch  11,  1887;  1887,  108.] 
The  pnrport  of  the  act  appears  from  the  title.    In  effect  from  its  paasage. 

SCHOOL   OF   INDUSTBT. 

An  Act  to  establish  a  school  of  industry ^  to  provide  for  the  maintenance  and 
ma^fiagement  of  the  same^  and  to  make  an  appropriation  therefor. 

[Approved  March  11,  1889;  18S9,  100.] 

Preston  school  of  industry. 
Section  1.    There  shall  be  established  at  or  within  a  convenient  distance 
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from  lone  City,  in  the  county  of  Amador,  in  said  state,  an  educatioiial  insti- 
tution to  be  designated  as  the  Preston  school  of  industry. 

Appropriation, 

Sec.  2.  The  sum  of  one  hundred  and  sixty  thousand  dollars  is  hereby 
appropriated  out  of  any  moneys  in  the  state  treasury  not  otherwise  appfo- 
priated,  for  the  purpose  of  purchasing  and  preparing  grounds  for  the  erectkm 
of  buildings  thereon,  for  the  purchase  of  the  necessary  furniture,  xnachiii- 
ery,  and  supplies,  and  for  the  payment  of  the  current  expenses  of  said 
school. 

State  board  of  prison  directors  to  manage. 

Sbc.  3.  The  general  supervision  and  government  of  said  school  shall  be 
vested  in  the  state  board  of  prison  directors;  and  the  said  board  shall  have 
the  same  powers  and  privileges  in  regard  to  the  mani^ment  of  the  said 
school  as  it  now  has,  or  hereafter  shall  have,  in  relation  to  the  stale  prisons, 
unless  in  this  act  otherwise  specially  provided. 

To  procure  a  rite. 

Sbo.  4.  The  board  shall,  with  all  convenient  dispatch,  select  and  estaUish 
a  site  at  some  suitable  place  in  said  county  for  said  institution,  and  procure 
the  right  of  way  for  suitable  drainage;  said  site  to  contain  not  less  than  one 
hundred  acres  nor  more  than  three  hundred  acres  of  land,  to  have  water 
facilities  sufficient  for  the  uses  of  said  school,  and  for  power  in  operating 
machinery;  the  land  to  be  of  a  quality  suitable  for  general  farming  purposes, 
and  adapted  to  the  cultivation  of  vines  and  fruit  trees.  The  land  so  set  apart 
by  said  purchase  shall  hereafter  be  used  exclusively  for  the  occupancy  and 
purposes  of  said  school.  It  shall  be  indicated  by  fixed  corners  and  definite 
boundaries.  A  description  thereof,  together  with  the  deed  therefor,  shall  be 
filed  with  the  secretary  of  state  at  his  office  within  thirty  days  after  the  par- 
chase  of  the  same. 

Adoption  of  plana  for  grounds  and  buUdings. 

Sec  6.  Thereafter  the  board  shall  cause  to  be  prepared  and  shaU  adopt 
plans  for  the  grounds,  buildings,  and  fixtures  necessary  for  such  an  institu- 
tion, of  such  form,  dimensions,  and  style  as  to  it  shall  seem  best  adapted  to 
the  purposes  thereof.  In  the  preparation  of  such  plans,  and  in  the  construe- 
tion  of  the  buildings,  it  may  employ  a  competent  architect  at  a  reasonable 
compensation. 

Use  of  supplies  from  state  prisons. 

Seo.  6.  The  board  shall  cause  the  buildings  to  be  erected  and  improve- 
ments to  be  made  with  all  convenient  dispatch,  and  to  this  end  may  adopt 
such  methods  as  it  may  deem  expedient;  but  no  member  of  the  board  or 
employee  of  the  institution  shall  be  interested  in  any  contract  or  enterprise 
in  connection  therewith.  The  board  is  authorized  and  empowered  to  use 
such  supplies  and  materials  from  the  prison  at  Folsom  or  at  San  Quentin  as 
may  be  available,  and  as  can  be  diverted  to  such  use  without  material  detri- 
ment to  the  said  prisons,  including  convict  labor,  rock  from  the  quarries,  and 
such  other  appliances  or  articles  manufactured  at  the  prisons  as  may  be  re- 
quired; and  may  employ  such  free  labor  and  may  purchase  such 
as  may  be  necessary. 
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Construction  of  act. 

Sec.  7.  This  act  shall  be  construed  as  the  sole  and  exclusive  act  on  the 
subject-matter  contained  herein,  unless  specially  or  otherwise  herein  pro- 
vided; and  none  of  the  provisions  of  an  act  entitled  ^^  An  Act  to  regulate  con- 
tracts on  behalf  of  the  state  in  relation  to  erections  of  buildings,"  approved 
March  twenty-third,  eighteen  hundred  and  seventy-six,  or  any  other  act,  un- 
less herein  specially  referred  to,  shall  apply  to  or  govern  or  limit  this  act,  or 
any  of  the  powers  or  duties  in  this  act  conferred  upon  said  board. 

Scttne, 

Sec.  8.  Nothing  in  this  act  contained  shall  be  so  construed  as  to  permit 
any  convict  or  convicts,  undergoing  sentence  in  either  of  the  state  prisons  of 
CiJifomia,  to  associate  with,  or  to  be  so  employed  as  to  mingle  with,  any  per- 
son or  persons  undergoing  commitment  in  the  said  school* 

M<»intaining  and  conducting  school. 

Sec.  9.  The  said  school  shall  be  maintained  separate  and  distinct  from 
said  state  prisons,  so  far  as  relates  to  the  custody,  management,  discipline, 
employment,  and  education  of  its  inmates.  It  shall  be  conducted  on  such 
plan  as  to  the  board  may  seem  best  calculated  to  carry  out  the  intentions  of 
this  act,  and  its  inmates  shall  be  subject  to  military  discipline,  including 
daily  drill.  They  shall  be  clothed  in  military  uniform,  of  such  pattern  and 
material  as  may  be  prescribed  by  the  board,  but  under  no  circumstances 
shall  such  inmates  be  clothed  in  convict  stripes  while  undergoing  commit- 
ment in  said  school. 

Traffeling  expenses  only  aUowed  board. 

Sec.  10.  The  members  of  the  board  shall  receive  no  compensation  for  their 
services,  but  shall  be  allowed  their  reasonable  traveling  and  other  expenses 
incurred  in  the  discharge  of  their  official  duties,  as  is  now  fixed  by  law  for 
the  members  of  the  state  board  of  prison  directors. 

Board  to  elect  officers. 

Sec.  11.  The  board  shall  elect  a  superintendent,  a  military  inspector,  and 
a  secretary.  The  superintendent  and  secretary  shall  give  such  bonds  for  the 
fedthfol  performance  of  their  duties  as  the  board  shall  determine.  The  bond 
of  the  superintendent  shall  be  for  a  sum  of  not  less  than  ten  thousand  dollars, 
and  that  of  the  secretary  of  not  less  than  five  thousand  dollars.  The  military 
instructor  must  be  a  man  who  is  a  good  disciplinarian,  and  skilled  in  mili- 
tary tactics.  He  shall  receive  from  the  governor  a  commission,  with  the 
rank  of  major.  He  shall  perform  such  duties  and  receive  such  salary  as  the 
board  may  prescribe.  The  board  shall  meet  once  in  three  months  for  the 
transaction  of  business.  Special  meetings  may  be  called  by  the  president 
when  deemed  necessary. 

Instruction. 

Sec.  12.  The  board  shall  cause  to  be  organized  and  maintained  a  depart- 
ment of  instruction  for  the  inmates  of  said  school,  with  a  course  of  study  cor- 
responding, as  far  as  practicable,  with  the  course  of  study  in  the  public  schools 
of  this  state,  but  the  course  shall  not  be  higher  than  the  course  prescribed  in 
grammar  schools.  They  shall  adopt  a  system  of  government,  embracing 
such  laws  and  regulations  as  are  necessary  for  the  guidance  of  the  officers 
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and  employees,  for  the  regulation  of  the  hours  of  study  and  labor,  for  the 
preservation  of  order,  for  the  enforcement  of  discipline  and  military  training, 
for  the  preservation  of  health,  and  for  the  industrial  training  of  the  inmates. 
The  ultimate  purpose  of  all  such  instruction,  discipline,  and  industries  shall 
be  to  qualify  the  inmates  for  honorable  and  profitable  employment  after  their 
release  from  the  institution,  rather  than  to  make  said  institution  self-sustain- 
ing. The  board  shall  also  determine  the  number  of  officers  and  employees 
required,  and  shall  prescribe  their  duties  and  fix  the  amount  of  their  com- 
pensation. * 

Bond  of  superintendent 

Sec.  13.  The  superintendent,  before  entering  upon  the  discharge  of  his 
duties,  shall  make  and  file  with  the  board  an  oath  that  he  will  faithfully 
and, impartially  discharge  the  duties  of  his  office.  Thereupon  he  shall,  sub- 
ject to  the  regulations  prescribed  by  the  board,  be  invested  with  the  custody 
of  the  lands,  buildings,  and  all  other  property  belonging  to  and  under  the 
control  of  the  said  institution.  He  shall  receive  for  bis  services  a  salary  not 
exceeding  the  sum  of  three  thousand  dollars  per  annum.  He  shall  appoint, 
except  as  hereinbefore  provided,  all  officers  and  employees  of  said  institution, 
who  shall  hold  office  during  his  pleasure.  He  shall  provide  a  book  in  which 
shall  be  registered  the  name,  residence,  occupation,  and  religious  creed  of 
every  boy  received  into  the  school;  the  date  of  his  reception,  and  the  date 
and  condition  of  his  discharge;  the  names,  residence,  and  occupation  of  his 
parents;  whether  the  boy  was  apprenticed  or  not,  and  if  so  apprenticed,  the 
name,  residence,  and  occupation  of  the  person  to  whpm  he  was  apprenticed. 
He  shall  have  charge  of  all  persons  committed  to  the  institution  by  any 
magistrate  or  court,  shall  use  his  best  efibrts  to  employ,  instruct,  discipline, 
and  reform  all  such  persons  under  his  charge,  and  shall  discharge  such 
other  duties  as  the  said  board  may  direct,  and  shall  at  all  times  be  subject 
to  removal  by  the  board  for  incapacity,  immorality,  negligence  of  duty,  or 
cruelty  to  the  inmates. 

To  investigate  workings  oj  sivMlar  in;stitvitMns. 

Sec.  14.  For  the  purpose  of  maturing,  the  system  of  government,  instruc- 
tion, and  discipline  of  the  said  institution,  it  shall  be  competent  for  the  said 
board  to  authorize  one  of  its  number  to  visit  similar  institutions  in  practical 
operation,  and  of  the  best  repute,  and,  by  personal  inspection  and  investiga- 
tion, to  acquire  an  insight  into  the  principles  and  workings  thereof,  for  the 
information  and  benefit  of  said  board.  He  shall  be  allowed  one  thousand 
dollars  for  the  expenses  of  his  visit,  which  shall  be  payable  out  of  the  funds 
for  the  use  and  support  of  said  institution. 

CommitvMnU 

Sec.  15.  When  any  boy  under  the  age  of  eighteen  years  shall  be  found 
guilty,  by  a  magistrate  or  court  of  competent  jurisdiction,  of  any  offense 
punishable  by  fine  or  by  imprisonment,  or  by  both,  and  who,  in  the  opinion 
of  such  magistrate  or  court,  would  be  a  fit  subject  for  commitment  to  the 
said  school,  it  shall  be  lawful  for  the  magistrate  or  court  to  suspend  judg- 
ment or  sentence  (except  when  the  penalty  is  life  imprisonment  or  death), 
and  to  commit  such  boy  to  the  said  school  for  a  period  not  exceeding  the 
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time  when  he  shall  attain  hie  twenty-first  birthday,  unless  sooner  discharged 
by  law,  or  as  in  this  act  provided;  but  no  boy  who  is  under  the  age  of  eight 
years,  or  who  is  of  unsound  mind,  shall  be  committed  to  the  said  school. 
The  board  shall  have  authority  to  make  rules  reducing,  as  the  reward  for 
good  conduct,  the  time  for  which  such  person  or  persons  have  been  com- 
mitted. It  shall  be  the  duty  of  all  courts  and  magistrates  committing  any 
boy  to  such  school  to  certify  to  the  superintendent  thereof  the  age  of  the 
person  so  committed,  as  nearly  as  can  be  ascertained  by  testimony  taken 
under  oath  before  such  court  or  magistrate,  or  in  such  manner  as  the  court 
or  magistrate  may  direct. 

Approval  of  eommUmetUs. 

8bc.  16.  Before  any  commitment,  made  by  a  police  court,  or  by  a  justice 
of  the  peace,  under  this  act,  shall  be  executed,  it  shall  be  approved  by  a  judge 
of  the  superior  court  of  the  county  in  which  the  police  court  or  justice  of  the 
peace  has  jurisdiction,  and  his  approval  indorsed  on  the  warrant  of  commit- 
ment. But  if  such  sentence  shall  be  disapproved,  the  police  court  or  justice 
of  the  peace  shall  then  impose  the  ordinary  sentence  prescribed  by  law. 


8x0.  17.  It  shall  be  lawAiI  for  the  board,  whenever  it  may  deem  any  in- 
mate of  said  institution  to  have  been  so  far  reformed  as  to  justify  his  dis- 
charge, to  give  him  an  honorable  dismissal,  and  to  cause  an  entry  of  the  rea- 
sons for  such  dismissal  to  be  made  in  the  book  of  records  prepared  for  that 
purpose.  All  persons  thus  honorably  dismissed,  and  all' those  who  shall  have 
served  the  full  term  of  their  respective  sentences,  shall  thereafter  be  released 
from  all  penalties  and  disabilities  resulting  from  the  offenses  or  crimes  for 
which  they  were  committed.  Upon  the  final  discharge  of  any  inmate  as  in 
this  section  provided,  the  superintendent  shall  immediately  certify  such 
discharge  in  writing,  and  shall  transmit  the  certificate  to  the  magistrate  or 
court  by  which  such  inmate  or  boy  was  committed.  Said  magistrate  or  court 
shall  thereupon  dismiss  the  accusation  and  the  action  pending  against  said 
person. 

Conditional  diamitsol. 

Sec.  18.  The  board  shall  have  authority  also  to  issue  certificates  of  con- 
ditional dismissal  and  parole  to  any  worthy  boy  confined  in  the  institution, 
on  the  following  conditions:  It  may  bind  such  boy,  by  articles  of  indenture, 
to  any  suitable  person,  who  will  engage  to  educate  him,  and  to  instruct  him 
in  some  useful  art  or  trade,  or  it  may  return  him  to  his  parents,  or  it  may 
place  him  under  the  care  of  any  reputable  person  who  is  a  citizen  and  a  res- 
ident of  this  state,  after  such  person,  parent,  guardian,  or  resident  citiasen 
shall  have  become  bound  to  the  said  board,  with  good  and  sufficient  sureties, 
conditioned  on  the  proper  custody,  care,  education,  and  moral  and  industrial 
training  of  the  said  paroled  boy.  The  time  of  such  conditional  release  shall 
be  made  subject  to  good  behavior  and  continued  reformation  on  the  part  of  the 
person  thus  paroled.  Any  boy  who  violates  his  parole,  or  who  becomes  habit- 
uaUy  disobedient  and  incorrigible,  may  be  returned  to  the  said  school  to 
serve  the  unexpired  term  of  bis  sentence,  on  complaint  of  his  guardian  and 
the  written  requisition  of  the  superintendent  of  the  said  school,  and  if  received 
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from  either  of  the  state  prisons  may  be  returned  to  the  same.  Every  paroled 
boy  who  properly  observes  and  obeys  the  condition  of  his  parole  until  the 
date  of  the  expiration  of  his  time  of  commitment  shall  be  entitled  to  all  tike 
benefits  and  immunities  in  this  act  provided. 

Return  of  boy  to  committing  magistrate. 

Sec.  19.  Any  boy  who  shall,  during  the  time  of  his  commitment,  be  found 
incorrigible,  or  who  shall  be  an  improper  subject  for  detention  in  said  school, 
may  be  returned  to  the  magistrate  or  court  by  which  said  boy  was  commit- 
ted; and  upon  written  complaint  of  the  board,  attested  by  the  superintendent 
and  filed  with  the  original  complaint,  it  shall  be  lawful  for  said  court  or  magis- 
trate to  enter  judgment  and  pass  such  sentence  as  would  have  been  lawful 
at  the  time  when  the  offender  was  first  committed  to  the  said  school,  and  if 
committed  from  either  of  the  state  prisons  may  be  returned  to  the  prison 
whence  received  to  serve  out  his  unexpired  term. 

T^ransfer  to,  from  state  prison. 

Sec.  20.  Any  boy  under  the  age  of  eighteen  years,  who  is  undergoing  sen- 
tence in  any  state  prison  in  this  state  (except  such  as  are  undergoing  a  life 
sentence),  and  who  shall  be  deemed  a  fit  subject  for  training  in  the  said 
school,  may,  upon  recommendation  of  the  state  board  of  prison  directors, 
with  the  approval  of  the  governor,  be  transferred  to  said  Bchod  for  the  un- 
expired period  of  his  sentence,  and  when  honorably  discharged  firom  said 
school,  as  hereinbefore  provided,  shall  be  entitled  to  suoh  benefits  and  immu- 
nities as  are  provided  for  the  other  inmates  of  the  institution. 

Aiding  escape. 

Seo.  21.  Any  person  who  knowingly  permits  or  who  aids  any  boy  to 
escape  from  the  said  school,  or  who  knowingly  promotes  his  departure,  or  con- 
ceals him  with  the  intent  of  enabling  such  escaped  boy  to  elude  pursuit,  shall 
be  guilty  of  a  misdemeanor,  and  shall,  upon  conviction,  be  punished  accord- 
ing to  law.  Any  fugitive  from  said  institution,  or  from  the  parties  to  whom 
he  is  bound  out  or  apprenticed,  may  be  arrested  and  returned  to  the  institu- 
tion by  any  person  upon  written  request  or  order  of  the  superintendent 
directed  to  such  person. 

Advertising  for  supplies. 

Sec  22.  At  the  time  of  advertising  for  supplies  for  the  state  prisons,  the 
board  shall  also,  in  the  same  notice,  advertise  for  supplies  for  the  school; 
and  all  laws  relative  to  awarding  contracts  for  suf^lies  to  the  state  prisons, 
wherever  practicable,  shall  apply  to  contracts  for  supplies  for  the  said  schooL 
No  officer  or  employee  of  the  institution  shall  be  personally  or  pecuniarily 
interested  in  any  contract,  purchase,  or  sale  of  any  kind  or  character  which 
shall  be  made  in  behalf  of  said  institution.  Any  contract,  purchase,  or  sale 
made  in  violation  of  this  section  shall  be  null  and  void;  and  any  officer  or 
employee  who  violates  this  provision  shall  be  immediately  removed  from 
office,  and  his  successor  elected  or  appointed  by  the  proper  authority  or  ap- 
pointing power.  Any  money  or  other  valuable  consideration  paid  or  g^ven 
to  any  officer  or  employee  on  any  contract,  purchase,  or  sale,  in  violation  of 
the  terms  of  this  act,  mav  be  recovered  in  civil  suit  and  returned  to  the  foods 
of  the  institution. 


GENERAL  LAWS.  561 

Proclamation  of  governor. 

Sec.  23.  When  the  premises  are  ready  for  occupaney,  the  board  shall 
certify  such  fact  to  the  governor,  who  shall  make  due  proclamation  thereof. 
Thereafter  it  shall  be  lawful  for  any  competent  magistrate  or  court  to  com- 
mit juvenile  offenders  to  the  institution,  as  herein  provided. 

Controller. 

Sec  24.  The  controller  of  state  is  hereby  authorized  and  directed,  on 
requisition  of  the  said  board,  to  draw  his  warrant  on  the  state  treasurer  in 
favor  of  said  board,  to  pay  for  the  necessary  expenditures  in  the  establishment 
and  maintenance  of  the  said  school,  and  the  state  treasurer  is  authorized  to 
pay  the  same  from  the  appropriations  provided  for  in  this  act. 

Effect  of  other  a4:t$in  conflict 

Sec.  25.  For  the  purpose  of  giving  practical  effect  to  the  provisions  of 
this  act,  all  laws  or  parts  of  laws  which  conflict  with  the  provisions  hereof 
are,  for  the  purposes  of  this  act  only,  suspended,  and  hereby  made  inap- 
plicable to  any  boy  committed  to  and  in  the  custody  of  said  school. 

Sheriff^s  fees. 

Sec.  26.  In  all  proceedings  relating  to  commitments  under  this  act,  the 
fees  and  compensation  of  the  sheriff  and  other  officers  of  the  court  shall  be 
such  as  are  allowed  by  law  for  like  proceedings  and  services  in  criminal 
cases. 

Construction  of  act. 

Sec  27.  This  act  shall  be  construed  in  conformity  with  the  intent  as  well 
as  with  the  express  provisions  hereof,  and  shall  confer  upon  the  board  au- 
thority to  do  all  those  lawful  acts,  from  time  to  time,  which  are  necessary  to 
promote  the  prosperity  of  the  institution  and  the  well-being  and  reformation 
of  its  inmates,  including  the  organization  of  trade  schools,  the  purchase  and 
use  of  fixed  and  movable  machinery,  the  erection  of  necessary  buildings  for 
machinery  and  other  purposes,  the  improvement  and  management  of  a  farm, 
orchard,  and  garden,  the  purchase  of  necessary  supplies  for  the  institution, 
and  materials  for  manufacture,  and  performance  of  all  other  necessary  and 
lawful  acts,  not  otherwise  prohibited,  which  may  be  required  to  comply  with 
the  purposes  of  this  act;  but  nothing  herein  contained  shall  be  so  construed 
as  to  permit  said  board  to  incur  any  indebtedness  or  obligation  in  excess  oi 
the  appropriations  allowed  by  law  for  the  establishment  and  maintenance  of 
caid  school. 

Sec  28.  This  act  shall  take  effect  and  be  in ,  force  from  and  after  its 
passage. 

SCHOOL   OF   REFOBM. 

An  Act  to  establish  a  state  reform  school  for  juvenile  offenders^  and  to  muhe  an 

appropriation  therefor. 
[Approved  March  11,  1889;  1889,  111.] 

Location  of  reform  school  for  juvenile  offenders. 

Section  1.  There  shall  be  established  and  maintained  in  this  state,  and 
located  in  the  county  of  Los  Angeles,  an  institution  to  be  known  as  the 
reform  school  for  juvenile  offenders,  for  the  confinement,  discipline,  educa- 
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tion,  employment,  and  reformation  of  juvenile  oflEenders  in  the  state  of  Cali- 
fornia. 

Board  of  trustees, 

S£c.  2.  The  general  superviBion  and  government  of  said  institution  shall 
be  vested  in  a  board  of  trustees,  consisting  of  three  citizens  of  the  state  of  Cali- 
fornia, who  shall  be  appointed  hy  the  governor,  with  the  advice  and  consent 
of  the  senate.  The  members  of  said  board  shall  hold  their  offices  for  the  re- 
spective terms  of  two,  three,  and  four  years  from  the  first  day  of  March, 
eighteen  hundred  and  eighty-nine,  and  until  their  successors  shall  be  ap- 
pointed and  qualified,  said  respective  terms  to  be  designated  in  their  appoint- 
ments; and  thereafter  there  shall  be  one  of  said  board  appointed  in  the  same 
manner  every  two  years,  whose  term  of  office  shall  continue  four  years,  and 
until  his  successor  is  appointed  and  qualified.  If  a  vacancy  shall  occur  in 
said  board  by  expiration  of  the  term  of  any  such  trustee,  or  otherwise,  when 
the  senate  is  not  in  session,  the  governor  shall  fill  such  vacanay  for  the  un^ 
expired  term,  subject  to  the  approval  of  the  senate  at  its  next  regular  session. 
Said  trustees,  before  entering  on  the  discharge  of  the  duties  of  their  office^ 
shall  each  take  an  oath  faithfully  to  discharge  the  same. 

Powers. 

Sec  8.  The  trustees  of  such  institution  shall  be  a  body  corporate  and 
politic  for  certain  purposes,  namely:  To  receive,  hold,  use,  and  convey  or 
disburse  moneys  or  other  property,  real  and  personal,  in  the  name  of  said 
corporation,  but  in  trust  and  for  the  use  and  by  the  authority  of  the  state  of 
California,  and  to  control,  manage,  and  direct  the  several  trusts  committed 
to  them  respectively,  including  the  organization,  government,  and  discipline 
of  all  officers,  employees,  and  other  inmates  of  said  institution,  with  power 
to  make  contracts,  to  sue  and  be  sued,  plead  and  be  impleaded,  to  have  and 
to  use  a  common  seal,  and  to  alter  the  same  at  pleasure,  and  to  exercise  all 
the  powexB  usually  belonging  to  said  corporations  and  necessary  for  the  suc- 
cessful discharge  of  the  obligations  devolved  by  law  upon  said  members  of 
trust;  provided,  that  they  shall  not  have  power  to  bind  the  state  by  any  con- 
tract or  obligation  beyond  the  amount  of  appropriations  which  may  at  the 
time  have  been  made  for  the  purposes  expressed  in  the  contract  or  obligation, 
*  nor  to  sell  or  convey  any  part  of  the  real  estate  belonging  to  such  institution 
without  the  consent  of  the  legislature,  except  that  they  may  release  any  mort- 
gage, or  convey  any  real  estate  which  may  be  held  by  them  as  security  for 
any  money  or  upon  any  trust,  the  terms  of  which  authorize  such  convey- 
ance; and  provided  further ,  that  the  legislature  shall  have  power  at  any  time 
to  amend,  alter,  revoke,  or  annul  the  grant  of  corporate  powers  herein  con- 
tained. 

To  select  site. 

Sec.  4.  The  said  board  of  trustees  are  hereby  empowered  with  full  power 
and  authority  to  select  a  site  for  the  permanent  location  of  said  reform  school 
in  tiie  county  of  Los  Angeles.  Said  trustees  shall,  within  thirty  days  after 
their  appointment  and  qualification,  examine  the  different  sites  ofiered  by 
the  people  of  the  county  of  Los  Angeles  for  the  location  of  the  said  reform 
school,  and  select  therefrom  a  suitable  location  for  said  buildings;  and  the 
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Bite  selected  by  them  shall  be  and  remain  the  permanent  site  for  said  reform 
school;  said  site  to  contain  not  less  than  forty  nor  more  that  one  hundred 
and  sixty  acres,  giving  preference,  other  things  being  equal,  to  a  location 
central  and  easy  of  access  from  all  parts  of  the  county  or  state;  provided^ 
that  no  buildings  shall  be  commenced  or  erected  in  said  county  of  Los 
Angeles  until  a  deed  in  fee-simple  of  the  land  selected  by  the  said  board  of 
trustees  shall  be  made  to  the  state,  and  recorded  in  the  records  of  the  cotmty 
recorder  of  said  Los  Angeles  County,  and  said  deed  deposited  in  the  office  of 
the  secretary  of  state. 

To  adopt  plans. 

Sec.  5.  The  said  board  of  trustees  shall  prepare  and  adopt  plans  for  the 
grounds,  buildings,  and  fixtures  necessary  and  proper  for  such  an  institution, 
not  in  their  judgment  to  exceed  in  cost  the  amount  of  money  hereinafter 
appropriated,  but  if  practicable,  of  such  description  that  other  buildings  can 
be  added  to  or  enlarged  without  injury  to  their  symmetry  or  usefulness;  and 
may  let  or  make  all  necessary  contracts,  with  the  approval  of  the  governor,  for 
the  construction  of  such  buildings  and  fixtures,  and  the  improvement  of  the 
grounds,  according  to  such  plans.  Said  board  of  trustees  shall  use  all  prac- 
ticaMe  diligence  in  the  commencement  and  completion  of  said  buildings  and 
fixtures,  and  the  improvement  of  the  grounds,  according  to  such  plans. 

Trustee  or  employee  not  to  be  interested. 

Sec.  6.  No  trustee  or  employee  of  such  institution  shall  be  personally, 
directly,  or  indirectly  interested  in  any  contract,  purchase,  or  sale  made,  or 
any  business  carried  on,  in  behalf  of  or  for  said  institution.  All  contracts, 
purchases,  or  sales  made  in  violation  of  this  section  shall  be  held  and  de- 
clared null  and  void,  and  all  moneys  paid  to  such  trustee,  employee,  or  any 
other  person  for  his  benefit,  in  whole  or  in  part,  in  consideration  of  such  pur- 
chases, contracts,  or  sales  made,  may  be  recovered  back  by  civil  suit,  to  be 
instituted  in  the  name  of  the  state  of  California,  against  such  trustee,  em- 
ployee, or  person  acting  in  his  behalf;  and  in  addition  it  is  hereby  made 
the  duty  of  the  governor  and  the  board  of  trustees,  as  the  case  may  be,  upon 
proof  satisfactory  of  the  fact  of  such  interest,  to  immediately  remove  the 
trustee  or  employee  delinquent  as  aforesaid,  and  to  report  the  facts  to  the 
attorney-general;  who  shall  take  such  legal  steps  in  the  premises  as  he  shall 
deem  expedient. 

Rules  and  regulations. 

Sec.  7.  The  board  shall  make  all  needful  rules  and  regulations  concern- 
ing their  meetings  and  the  modes  of  transacting  their  business,  shall  take 
charge  of  said  institution  to  see  that  its  affairs  are  properly  conducted,  that 
strict  discipline  is  maintained,  and  that  suitable  employment  and  education 
are  provided  for  its  inmates.  They  are  authorized  to  make  contracts  for  the 
purchase  of  furniture,  apparatus,  tools,  stock,  provisions,  and  everything 
necessary  to  equip  the  institution  for  the  purposes  herein  specified,  and  to 
maintain  and  operate  the  same;  provided^  said  board  shall  incur  no  expense 
nor  contract  any  debt  beyond  appropriations  made  or  donations  given  for  the 
said  reform  school,  and  then  only  in  such  manner  as  may  be  prescribed  by 
the  act  of  appropriation  or  the  instrument  of  donation. 
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Offieen. 

Sbc.  8.  The  board  shall  annually  elect  from  their  own  nnmber  a  chair- 
man and  a  vice-chairman,  whose  term  of  office  shall  be  for  one  year,  and 
until  their  successors  shall  be  duly  appointed  and  qualified.  They  shall 
also  elect  a  treasurer,  not  one  of  their  own  number,  whose  term  of  office  shall 
be  for  two  years,  and  until  his  successor  shall  be  duly  elected  and  qualified, 
who  shall  be  at  all  times  subject  to  removal  by  the  board  for  good  cause. 
Superintendent. 

Sec.  9.  The  board  shall  appoint  a  superintendent  of  said  reform  school, 
not  of  their*  own  number,  whose  salary  shall  be  fixed  by  said  board,  not  to 
exceed  three  thousand  six  hundred  dollars  per  annum,  and  shall  also  appoint 
such  other  officers  and  such  assistants  as  the  wants  of  the  institution  may 
from  time  to  time  require,  and  shall  prescribe  their  duties  and  fix  their  sala- 
ries as  may  be  reasonable. 

Report  of  trustees. 

Sec.  10.  Said  board  of  trustees  shall,  on  or  befbro  the  first  day  of  Decem- 
ber every  two  years,  make  to  the  governor  a  full  and  detailed  report  of  their 
doings  as  such  trustees,  and  of  the  expense  of  said  institution,  with  such 
other  information  relating  thereto  as  they  may  think  interesting  or  usefA  to 
the  state;  which  report  shall  be  communicated  by  the  governor  to  the  next 
succeeding  session  of  the  state  legislature.  Said  trustees  shall  receive  no 
salary  for  their  services  as  such  from  the  state,  but  shall  be  allowed  all  neces- 
sary expenses  incurred  in  the  discharge  of  their  duties. 
Meetinge. 

Sec.  11.    The  board  of  trustees  shall  have  a  r^ular  meeting  once  every 
three  months,  at  such  time  and  place  as  they  may  direct;  special  meetings 
may  be  called  by  the  president  of  said  board  in  all  cases  where  it  becomes 
necessary  for  such  a  meeting. 
IhUy  of  superintendent. 

Sec.  12.  The  superintendent,  before  entering  upon  the  duties  of  his  office, 
shall  take  an  oath  faithfully  to  discharge  the  same,  and  execute  a  bond,  with 
sureties  to  be  approved  by  the  board,  in  a  sum  to  be  fixed  by  the  board,  con- 
ditioned for  the  faithful  performance  of  all  his  duties  as  such  superintendent 
He  shall  be  a  resident  at  the  institution,  and  shall  be  ex  officio  the  secretary 
of  the  board,  taking  charge  of  all  books  and  papers.  He  shall  have  charge 
of  the  land,  buildings,  furniture,  apparatus,  tools,  stock,  provisions,  and  every 
other  species  of  property  belonging  to  the  institution,  subject  to  the  direction 
and  control  of  said  board,  and  shall  account  to  the  board  in  such  manner  as 
they  may  require  for  all  property  intrusted  to  him,  and  all  moneys  received 
by  him,  from  whatever  source,  shall  be  deposited  with  the  treasurer.  His 
books  shall  at  all  times  be  open  to  the  inspection  of  the  board,  who  shall  at 
least  once  in  every  three  months  carefully  examine  the  same,  and  all  ac- 
counts, vouchers,  documents  connected  therewith,  and  make  a  report  of  the 
result  of  such  examination  in  a  book  provided  for  the  purpose.  He  shall 
have  charge  of  the  inmates  of  said  institution;  he  shall  discipline,  govern, 
instruct,  employ,  and  use  his  best  efforts  to  reform  the  children  and  youth 
under  his  care,  and  shall  at  all  times  be  subject  to  removal  by  the  board  for 
incapacity,  cruelty,  negligence,  immorality,  or  any  other  good  cause. 
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Duty  of  treasurer. 

Seo.  13.  .  The  treasurer,  before  entering  upon  the  duties  of  bis  office,  sball 
take  an  oath  faithfully  to  discharge  the  same,  and  sball  execute  a  bond  to 
the  people  of  California,  with  sureties,  to  be  approved  by  said  board,  in  at 
least  double  the  sum  of  money  for  which  he  may  be  responsible  as  treasurer, 
conditioned  for  the  faithful  performance  of  all  his  duties  as  si^ch  treasurer; 
he  shall  take  charge  of  all  the  funds  of  the  institution,  receiving  the  same 
and  disbursing  them  on  the  written  order  of  the  superintendent,  and  shall 
account  to  the  board,  in  such  a  manner  as  they  may  require,  for  all  funds  in- 
trusted to  him,  from  whatever  source.  His  books  shall  at  all  times  be  open 
to  the  inspection  of  the  board  and  superintendent,  who  shall  at  least  once  in 
every  six  months  carefully  examine  the  same,  and  all  the  accoi^nts,  vouch- 
ers, and  documents  connected  therewith,  and  make  a  report  of  the  result  of 
such  examinations.  Such  treasurer  must  be  a  citizen  of  Los  Angeles  County, 
and  shall  receive  for  his  services  a  salary  of  six  hundred  dollars  per  annum. 

Arrangement  of  building  to  «mt  sexes. 

Sec.  14.  Said  board  of  trustees  shall  arrange  the  building  or  buildings  to 
be  used  for  said  reform  school  and  the  grounds  about  the  same,  so  that  a  por- 
tion thereof  may  be  used  for  the  proper  confinement,  care,  and  education  of 
the  male  inmates,  and  the  remaining  portion  for  the  proper  confinement,  care, 
and  education  of  the  female  inmates,  and  to  the  absolute  exclusion  of  all  com- 
munication of  any  kind  or  character  between  the  sexes. 

Proclamation  when  ready  to  admit  inmates. 

Sec.  15.  Whenever  said  institution  shall  have  been  so  far  completed  as  to 
properly  admit  of  the  reception  of  inmates  therein,  the  governor  shall  make 
due  proclamation  of  that  fact;  and  thereafter  it  shall  be  lawful  for  said  board 
of  trustees  to  receive  into  its  care  and  guardianship  infants  between  the  ages 
of  ten  and  eighteen  years  committed  to  its  custody,  as  hereinafter  provided. 

Committal. 

Sec.  16.  Whenever  any  boy  or  girl  between  the  ages  of  ten  and  sixteen 
years  is  convicted  before  any  court  of  competent  jurisdiction  of  any  crime 
which  committed  by  an  adult  would  be  punishable  by  imprisonment  in  the 
county  jail  or  penitentiary,  such  juvenile  offender  shall  be  committed  by  the 
order  of  said  court  to  said  state  reform  school  for  a  term  of  not  less  than  one  nor 
more  than  five  years;  provided,  that  when  the  crime  for  which  such  convic- 
tion is  had  is  punishable  by  imprisonment  in  the  county  jail,  the  court  may, 
in  the  exercise  of  its  discretion,  commit  said  offender  to  the  county  jail  &r 
the  time  authorized  by  law  for  the  punishment  of  the  offense  for  which  the 
offender  is  convicted;  and  provided  further,  that  nothing  in  this  act  shall  be 
construed  to  debar  any  court  from  punishing  any  capital  offense,  or  attempt 
to  commit  a  capital  offense,  in  such  manner  as  is  or  may  be  provided  by  law. 

Duty  of  grand  jury. 

Sec.  17.  If  any  accusation  of  the  commission  of  any  crime  shall  be 
made  against  any  infant  under  the  age  of  sixteen  years  before  any  grand 
jury,  and  the  charge  appears  to  be  supported  by  evidence  sufficient  to  put  the 
accused  upon  trial,  the  grand  jury  may,  in  their  discretion,  instead  of  finding 
an  indictment  against  the  accused,  return  to  the  court  that  it  appears  to 
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them  that  the  accused  is  a  suitable  person  to  be  committed  to  the  care  and 
guardianship  of  said  institution;  the  court  may  thereupon  order  such  com- 
mitment, if  satisfied  from  the  evidence  that  such  commitment  ought  to  be 
made,  which  examination  may  be  waived  by  the  parent  or  guardian  of  such 
infant. 

When  judge  may  commit. 

Sec.  18.  If  any  infant  between  the  ages  of  ten  and  sixteen  years  shall  be 
arraigned  for  trial  in  any  court  having  competent  jurisdiction  on  a  charge  of 
any  violation  of  any  criminal  law  of  this  state,  except  for  the  commission  of 
a  capital  offense,  or  an  attempt  to  commit  a  capital  offense,  the  judge  may, 
in  his  discretion,  with  the  consent  of  the  accused,  arrest  at  any  stage  of  the 
cause  any  further  proceedings  on  the  part  of  the  prosecution,  and  conunit  the 
accused  to  the  care  and  guardianship  of  this  institution* 

Private  examination  of  accused, 

Sbo.  19.  All  infants  between  the  ages  of  ten  and  sixteen  years  who  may 
be  accused  of  any  offense  punishable  by  imprisonment,  shall,  with  a  view  to 
the  question  whether  they  ought  to  be  committed  to  said  institution,  be  en- 
titled to  a  private  examination  and  trial  before  a  court  having  competent 
jurisdiction,  to  which  only  the  parties  to  the  case  and  the  parent  or  guardian 
of  the  accused,  and  their  attorneys,  shall  be  admitted,  unless  one  of  the 
parents,  the  guardian,  or  other  legal  representative  of  the  infant  demand  a 
public  trial;  in  such  case  the  proceedings  shall  be  in  the  usual  manner. 

Beceifring  inmates  by  trustees. 

Sec.  20.  It  shall  also  be  lawful  for  said  ^ard  of  trustees,  under  such 
rules  as  they  may  prescribe,  to  receive  into  the  care  and  guardianship  of  this 
institution,  whenever  it  may  be  convenient  so  to  do,  infants  between  the 
ages  of  ten  and  eighteen  years  committed  to  its  custody  in  any  of  the  follow- 
ing modes: — 

First — Infants  committed  by  any  judge  of  a  superior  court  of  this  state, 
on  the  complaint,  in  writing,  filed,  and  due  proof  thereof  by  the  parent  or 
guardian  of  such  infant,  that  by  reason  of  the  incorrigible  and  vicious  con- 
duct such  infant  has  rendered  his  control  beyond  the  power  of  such  parent 
or  guardian,  and  made  it  requisite  that  from  a  regard  for  the  future  welfare 
of  such  infant  and  for  the  protection  of  society  that  he  be  placed  in  such 
guardianship. 

Second — Infants  committed  by  any  judge  of  the  superior  court  of  this 
state  where  complaint  in  writing  has  been  filed,  and  due  proof  of  the  same 
has  been  made  that  such  infant  is  a  proper  subject  for  the  care  and  guardian- 
ship of  such  institution,  in  consequence  of  vagrancy,  or  of  incorrigible  or 
vicious  conduct,  and  that  from  a  moral  depravity,  or  otherwise,  the  parent 
or  guardian  in  whose  custody  he  may  be,  such  parent  or  guardian  is  incapa- 
ble or  unwilling  to  exercise  the  proper  care  or  discipline  over  such  infant: 

Third — Infants  committed  by  any  judge  of  the  superior  court  of  this  state 
where  complaint  in  writing  has  been  filed,  and  due  proof  of  the  same  has 
been  made  by  the  mother  or  guardian,  when  the  father  is  dead  or  has  aban- 
doned his  family,  or  is  an  habitual  drunkard,  or  does  not  provide  for  the 
support  of  such  infant,  that  such  infant  is  destitute  of  a  suitable  home  and 
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of  adequate  means  of  obtaining  an  honest  living,  or  is  in  danger  of  being 
brought  up  to  lead  an  idle  and  immoral  life,  and  where  such  mother  or 
guardian  is  unable  to  provide  the  proper  support  and  care  for  such  infant 

Aeeertaining  whether  inmates  can  be  received. 

Seo.  21.  Before  conve3ring  infants  to  said  institution,  as  provided  under 
section  twenty  of  this  act,  the  person  or  persons  having  charge  of  said 
infants  shall  ascertain  from  the  superintendent  whether  they  can  be  re- 
ceived; and  if  they  cannot,  then  the  cases  of  such  infants  shall  be  disposed 
of  as  if  this  act  had  never  been  passed,  and  no  proceedings  taken  under  it. 

Secord, 

Sec.  22.  In  all  cases  where  the  commitment  is  executed  by  the  official 
person,  whose  proceedings  are  usually  evidenced  by  the  record,  or  where  the 
occasion  of  the  commitment  is  a  criminal  charge  or  conviction  against  the 
infant,  no  other  record  shall  be  made  (unless  demanded  by  the  infant,  his 
parent,  or  guardian)  'than  that,  in  substance,  such  infant  (naming  him), 

who  on  a  day  therein  named  was  of  the  age  of years,  having  been 

brought  before  said  court  or  officer,  and  it  having  been  ascertained  by  the 
testimony  of  the  witnesses  that  such  infant  was  a  suitable  person  to  be  com- 
mitted to  the  instruction  and  discipline  of  such  institution,  and  in  case  of 
conviction  for  crime  (naming  the  offense),  therefore  such  infant  was  ordered 
to  be  committed  to  said  institution. 

Credits. 

Sec.  23.  Every  person  committed  to  the  reform  school  shall  by  good 
behavior  earn  to  himself  or  herself,  and  be  credited  with  time  as  follows,  to 
wit:  Each  month  in  the  first  year,  five  days;  each  month  in  the  second  year, 
six  days;  each  month  in  the  third  year,  seven  days;  each  month  in  the 
fourth  year,  eight  days;  each  month  in  the  fifth  year,  ten  days.  When  such 
person  shall  be  degraded  for  misconduct,  or  violation  of  the  rules  of  the  in- 
stitution, then  for  every  time  so  degraded  such  person  shall  lose  five  days  of 
the  good  time  that  may  stand  placed  to  his  credit;  and  the  superintendent 
shall  release  every  such  person  from  the  institution  as  many  days  before  the 
expiration  of  the  term  of  his  sentence  as  such  person  shall  have  balance  of 
good  days  to  his  credit.  Upon  the  discharge  of  any  person  committed  to 
the  reform  school,  except  when  committed  under  section  twenty  of  this  act, 
the  superintendent  shall  provide  him  with  suitable  clothing  and  five  dollars 
in  money,  and  procure  transportation  for  him  to  his  home^  if  resident  in  this 
state,  or  to  the  county  in  which  he  may  have  been  convict'Cd,  at  his  option. 

Estimate  of  expenses. 

Sec.  24.  Said  board  of  trustees  shall,  with  the  approval  of  the  governor, 
estimate  and  determine,  as  near  as  may  be,  the  actual  expense  per  month  of 
keeping  and  taking  care  of  each  infant  committed  to  said  institution,  under 
the  provisions  of  section  twenty  of  this  act,  not  including  the  use  of  the 
grounds  and  buildings,  and  shall  include  a  statement  of  such  estimated 
price  in  each  biennial  report  to  the  governor.  When  any  infant  is  com- 
mitted to  said  institution  at  the  instance  of  his  or  her  parent  or  guardian,  or 
other  protector,  the  cost  of  keeping  said  infant,  including  the  cost  of  trans- 
porting to  and  from  the  institution,  shall  be  wholly  paid  by  such  parent  or 
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gnardian,  unless,  by  reason  of  the  poverty  of  snch  parent  or  guardian,  or 
other  good  cause,  said  board  of  trustees  shall  otherwise  order  and  direct;  in 
each  case  such  expenses,  including  the  cost  of  transportation,  shall  be  borne 
one  half  by  the  county  from  which  such  infant  is  committed,  and  the  re- 
maining one  half  shall  be  borne  by  the  state.  The  expense  which  any 
county  may  be  liable  to  pay  on  account  of  any  infant  committed  to  said 
institution  under  the  provisions  of  this  act  shall  be  paid  by  the  board  of 
supervisors  into  the  state  treasury  on  a  certified  and  detailed  statement  as 
to  the  amount  due  therefor  from  such  county  being  furnished  to  the  auditor 
of  the  county  by  said  superintendent;  but  in  no  case  shall  the  amount 
charged  to  any  county  for  the  keeping  of  any  infant  exceed  one  half  of  the 
estimated  cost  to  the  state  of  his  or  her  support,  exclusive  of  the  use  of  the 
permanent  property  of  the  institution.  All  moneys  paid  by  such  couifties 
under  the  provisions  of  this  section  into  the  state  treasury  shall  be  paid 
directly  by  the  state  treasurer  to  the  superintendent  of  the  reform  school  for 
the  use  of  said  institution,  as  herein  provided;  provided,  however^  that  no 
order  shall  be  made  by  said  board  of  trustees  charging  any  county  with  one 
half  of  the  cost  of  keeping  in  the  institution  any  infant  committed  at  the 
instance  of  his  or  her  parent  or  guardian,  or  other  protector^  unless  a  certifi- 
cate in  writing  is  first  produced,  signed  by  the  president  of  the  board  of 
supervisors  of  such  county,  setting  forth  that  the  case  is  one  in  which  the 
expense  should  be  charged  to  the  state  and  county,  and  also  setting  forth  the 
reasons  for  their  being  so  charged. 

Estimated  monthly  expenses. 

Sec.  25.  Immediately  after  the  governor  shall  make  proclamation  that 
said  institution  is  ready  for  the  reception  of  inmates,  the  board  of  trustees 
shall  make  the  estimated  actual  expense  per  month  of  keeping  and  taking 
care  of  the  infants,  as  required  under  section  twenty-four,  which  estimate 
shall  control  in  such  matters  until  the  first  biennial  report  of  said  board  is 
made. 

Aiding  escapes. 

Sec.  26.  If  any  person  procure  the  escape  of  any  person  committed  to  the 
reform  school,  or  advise  or  connive  at,  aid,  or  assist  in  such  escape,  or  con- 
ceal any  such  person  so  committed  after  such  escape,  he  shall,  upon  convic- 
tion thereof  in  any  court  of  competent  jurisdiction,  be  punished  by  a  fine 
of  not  less  than  two  hundred  nor  more  than  one  thousand  dollars,  or  be 
.imprisoned  in  the  county  jail  not  less  than  two  months  nor  more  than  one 
year,  or  by  both  such  fine  and  imprisonment;  or  if  such  person  so  convicted 
be  under  the  age  of  sixteen  years,  then  he  shall  be  sentenced  to  the  reform 
school,  as  in  this  act  provided. 

Application  for  discharge  of  inmate. 

Sbo.  27.  If  any  parent  or  guardian  or  master  to  whom  an  infant  has  been 
apprenticed,  or  any  person  occup3ring  the  position  of  parent,  protector,  or 
guardian  in  fact  or  in  reality,  by  blood  or  marriage,  not  more  remote  than 
first  cousin  to  such  infant,  shall  feel  aggrieved  by  such  commitment  to  such 
institution,  when  such  commitment  has  been  made  under  section  twenty  of 
this  act,  he  may  make  written  application  to  the  board  of  trustees  of  the 
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iDstitution  for  the  discharge  of  such  infant;  which  application  shall  be  £Qed 
with  the  superintendent,  who  shall  inform  the  trustees  thereof,  and  the  same 
shall  be  heard  and  determined  by  such  trustees  at  such  time  and  place  as 
they  shall  appoint  for  that  purpose,  not  later  than  the  next  regular  meeting 
of  the  board.  Such  application  shall  state  the  grounds  of  the  applicant's 
claim  to  the  custody  of  the  infant  and  the  reasons  for  claiming  such  custody. 
Within  ten  days  after  hearing  said  application,  the  trustees  shall  make  and 
announce  their  opinion  thereon,  and  if  they  shall  be  of  the  opinion  that  the 
welfare  of  such  infant  would  be  promoted  by  granting  the  application,  they 
shall  make  an  order  to  that  effect;  otherwise,  they  shall  deny  the  applica- 
tion. The  applicant  may,  upon  the  denial  of  his  application,  by  first  giving 
security  for  the  payment  of  all  costs  (the  security  to  be  approved  by  the  clerk 
of  the  proper  court),  commence  an  action  in  the  superior  court  of  the  county 
in  which  the  institution  may  be  situated,  for  the  recovery  of  the  custody  of  such 
infant  against  the  trustees  of  such  institution.  The  complaint  in  said  action 
shall  state  the  fact  and  manner  of  the  infant's  commitment  to  said  institu- 
tion, the  making  of  the  applicant's  application  to  the  trustees  for  the  custody 
of  such  infant,  and  the  overruling  of  such  application  by  such  trustees,  as 
well  as  the  ground  upon  which  the  applicant  relies  for  the  recovery  of  the 
custody  of  such  infant.  Said  action  shall  be  prosecuted  in  like  manner  as 
other  civil  actions,  and  the  cost  thereof  shall  be  paid  by  the  applicant  without 
reference  to  the  result  of  the  action,  unless  the  court  shall  state  in  the  judg- 
ment that  the  refusal  of  the  trustees  to  grant  the  application  of  the  applicant 
was  plainly  unreasonable,  or  that  the  original  commitment  was  manifestly 
improper  and  unnecessary*  ^ 

Duty  of  sheriffs. 

Sec.  28.  It  shall  be  the  duty  of  the  sheriff  of  any  county,  wherein  an 
order  is  made  by  a  superior  judge  committing  any  infiEmt  to  such  reform 
school,  to  execute  any  and  all  writs  of  commitment  issued  by  said  judge^ 
and  to  receive  as  compensation  therefor  such  fees  as  are  now  or  may  here- 
after be  provided  by  law  for  the  transportation  of  prisoners  to  the  state 
prison;  provided,  that  in  all  cases  where  the  commitment  shall  be  made 
under  section  twenty  of  this  act,  the  parent,  guardian,  or  other  protector  of 
such  infant  may  at  his  option,  and  in  all  cases  where  he  is  able,  or  the 
estate  of  such  infant  is  sufficient,  shall,  without  expense  to  the  county  or 
state,  execute  said  writ  of  commitment,  after  having  been  duly  sworn  there- 
for, with  like  powers  and  with  like  effect  as  the  sheriff  would  have. 

When,  inmate  must  support  himself. 

Sec.  29.  In  all  cases  where  an  infant  has  been  committed  to  said  re£Drm 
school  for  any  of  the  causes  mentioned  in  section  twenty  of  this  act,  and  such 
infant  at  the  time  of  his  commitment  or  afterwards,  and  during  his  term  of 
confinement  at  said  school,  succeeds  to  any  estate  which  is  of  sufficient  value 
to  cover  his  expense  to  and  from  and  while  at  said  school,  the  same  shall 
become  subject  to  such  expense;  and  the  said  superior  court  shall,  by  a 
proper  order  therein  entered,  cause  the  parent  or  guardian  to  sell  so  much  of 
said  infant's  estate  (there  not  being  sufficient  money)  to  pay  such  expenses. 
In  each  case  the  pvoceedings  thereon  shall  be  similar  to  those  required  of 
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guardians  in  ordinary  sales  of  the  property  of  wards.  When  any  money  is 
realized  by  virtue  of  any  such  sales,  the  court  by  proper  order  shall  cause 
the  same  or  a  sufficient  amount  therefor  to  be  paid  to  the  superintendent  of 
such  institution;  or  in  case  any  expense  of  said  infant  has  been  borne  already 
by  the  state  or  county,  then  such  court  shall  order  said  county  and  state  to 
be  fully  reimbursed  for  said  expense  by  causing  a  sufficient  amount  therefor 
to  be  placed  in  the  state  and  county  treasury. 

Appropriation. 

Sec.  30.  The  sum  of  two  hundred  thousand  dollars  ($200,000)  is  hereby 
appropriated  out  of  the  general  fund  of  the  state  of  California  for  the  erection, 
equipment,  and  maintenance  of  the  building  or  buildings  and  grounds  of  said 
reform  school  as  herein  provided,  for  the  two  years  commencing  April  first, 
eighteen  hundred  and  eighty-nine.  Said  sum  herein  appropriated  shall  be 
expended  pursuant  to  the  provisions  of  this  act.  The  said  board  of  trustees 
shall  examine,  audit,  and  allow  all  demands  arising  under  this  act,  and  the 
state  controller  shall  thereupon  draw  his  warrants  therefor,  payable  out  of 
the  said  general  fund,  and  the  state  treasurer  is  hereby  ordered  to  pay  such 
warrants. 

Seo.  81.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SOIiDIEBS  AND   SAILOBS. 

An  Act  to  recognize  the  veterans^  home  at  YotmtvUle  as  a  state  home  for  the  mavnr 
tenance  of  disahled  soldiers  and  sailors  of  the  United  States^  and  to  designate 
an  officer  to  receive  moneys  appropriated  by  the  United  States  on  a^cownt  of 
said  home. 

[Approyed  March  19,  1889;  1889,  418.] 

Declaring  veterans^  home  at  YountniUe  a  state  home. 

Section  1.  The  home  for  United  States  soldiers  and  sailors,  located  at 
Yountville,  Napa  County,  in  this  state,  heretofore  under  the  management  of 
the  veterans'  home  association  of  CaUfornia,  a  corporation  duly  created  and 
existing  under  the  laws  of  this  state,  and  supported  chiefly  by  appropriations 
from  the  state  treasury,  as  provided  in  an  act  entitled  ''An  act  to  appropriate 
money  for  the  support  of  aged  persons  in  indigent  circumstances,  residing  in 
the  home  of  the  veterans'  home  association,"  approved  March  seventh,  eigh- 
teen hundred  and  eighty-three,  and  the  act  approved  February  twenty-eighth, 
eighteen  hundred  and  eighty-seven,  entitled  "  An  act  to  amend  an  act  to  ap- 
propriate money  for  the  support  of  aged  persons  in  indigent  circumstances, 
residing  in  the  home  of  the  veterans'  home  association,  approved  March 
seventh,  eighteen  hundred  and  eighty-three,"  is  hereby  recognized  as  and 
declared  to  be  a  state  home  for  the  support  and  maiatenanfie  of  disabled  sol- 
diers and  sailors  of  the  United  States. 

Maruigement  of 

Sec.  2.  The  said  home  shall  hereafter  be  under  the  exclusive  management 
of  the  state,  through  and  by  the  board  of  directors  of  said  association,  who  are 
hereby  constituted  a  state  board  of  directors  for  that  purpose.  The  governor 
shall  have  supervising  power  over  said  management,  and  he  may  remove  any 
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of  such  directors  for  cause,  and  fill  the  vacancy  so  caused  by  appomting  some 
other  member  of  said  association  thereto.  It  shall  be  the  duty  of  the  presi- 
dent of  said  board  to  report  annually  to  the  governor,  and  as  often  as  required, 
all  the  transactions  of  said  board  of  directors. 

Duty  of  state  treasurer. 

Sec.  8.  The  state  treasurer  is  hereby  authorized  and  empowered  to  receive 
any  and  all  moneys  to  which  said  home  may  be  entitled  under  the  act  of 
Congress  entitled  ^'  An  act  to  provide  aid  to  state  or  territorial  homes  for  the 
support  of  disabled  soldiers  and  sailors  of  the  United  States,''  approved 
August  twenty-seventh,  eighteen  hundred  and  eighty-eight,  or  by  reason  of 
any  future  act  of  Congress. 

Property  not  affected. 

Sec.  4.  This  act  shaU  in  no  wise  afiect  the  title  to  the  property  of  the  vet- 
erans' home  association. 

Sec.  6.    This  act  shall  take  effect  immediately. 

An  Act  to  provide  for  the  building  amd  furnishing  of  t^e  home  fer  soldiers^ 
mdows  and  orphans  and  army  nurses,  and  for  the  state  to  inquire  into  the 
management  of  such  institution  by  a  uniform  ruts  proportioned  to  the  number 
of  inmates  in  said  institution,  for  the  management  of  the  same^  and  for  the 
support  of  indigent  persons  residing  in  the  said  home. 

[Approved  March  16,  1889;  1889»  206.] 

Appropriation. 

Section  1.  There  is  hereby  appropriated  out  of  any  money  in  the  state 
treasury  not  otherwise  appropriated,  the  sum  of  twenty-five  thousand 
($25,000)  dollars,  for  the  building  and  furnishing  of  the  home  for  soldiers' 
widows  and  orphans  and  army  nurses  in  indigent  circumstances. 

How  expended. 

Sec.  2.  The  said  sum  of  money  for  the  purpose  in  section  one  of  this  act 
provided  shall  be  expended  in  the  manner  and  in  the  sums  in  this  act  here- 
inafter specified  immediately  after  the  completion  of  the  main  building  of 
the  home,  and  upon  satisfactory  evidence  furnished  the  governor  of  the  state 
that  the  board  of  directors  of  the  woman's  relief  corps  home  association  have 
accepted  the  main  building  from  the  contractors,  the  controller  of  state  shall, 
upon  the  order  of  the  governor,  issue  his  warrant  for  the  sum  of  ten  thou- 
sand ($10,000)  dollars,  in  favor  of  the  president  and  treasurer  of  the  board 
of  directors  of  the  woman's  relief  corps  home  association,  and  the  state  treas- 
urer is  hereby  directed  to  pay  the  same. 

Sarfie, 

• 

Sec.  3.  The  said  directors  are  authorized  and  directed  to  expend  out  of 
the  moneys  herein  appropriated  the  sum  of  fifteen  thousand  ($15,000)  dol- 
lars, for  the  support  and  maintenance  of  the  widows  and  orphans  of  Union 
soldiers,  sailors,  and  marines,  and  for  ex-Union  army  nurses  in  indigent  cir- 
cumstances, residing  in  the  home  in  Santa  Clara  County,  under  the  auspices 
of  the  woman's  relief  corps  home  association,  a  corporation  duly  created  and 
existing  under  the  laws  of  this  state,  in  the  manner  following,  to  wit :  The 
sum  of  one  hundred  and  fifty  dollars  per  annum  for  each  widow  and  army 
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nurse,  and  the  sum  of  seventy-five  ($75)  dollars  per  annum  for  each  orphan 
duly  admitted  to  and  residing  in  such  home;  prtMdedj  the  whole  of  said  sum 
shall  not  be  expended  in  any  one  year  for  such  support  and  maintenance. 

When  to  commence. 

Sec.  4.  The  aid  granted  in  section  three  of  this  act  shall  commence  on  the 
first  day  of  the  month  after  each  such  widow,  orphan,  or  army  nurse  shall 
commence  bona  fide  to  reside  in,  and  be  supported  in,  such  home,  and  shall 
be  paid  by  the  state  in  semi-annual  installments. 

Books  of  corporation. 

Seo.  6.  First — It  shall  be  the  duty  of  such  corporation  to  keep  a  book 
in  which  shall  be  entered  the  date  of  admission,  names,  age,  and  place  of 
birth  of  each  widow,  orphan,  or  army  nurse,  and  also  the  military  history, 
if  it  can  be  obtained,  of  the  husband  or  father  of  such  widow  or  orphan  who 
is  or  may  hereafter  be  admitted  to  such  institution,  and  the  estate  or  income, 
if  any,  to  which  she  may  be  entitled. 

Second — Said  corporation  shall  also  keep  a  book  entitled  "Monthly  Ac- 
counts.'' In  it  shall  be  entered  on  the  debtor  side  all  moneys  received  firom 
any  and  all  sources,  segregated  under  their  proper  heads,  and  on  credit  side  all 
disbursements  made,  specifying  for  what  purpose  made,  and  the  amounts  en- 
tered in  detail  so  disbursed,  segregated  under  their  proper  heads,  each  entry 
to  be  made  under  its  proper  dates. 

Third — A  pay-roll  shall  be  kept  of  the  employees  and  the  amounts  dis- 
bursed to  each,  and  at  what  rate  of  wages,  and  for  what  length  and  kind  of 
services. 

Fourth  —  A  book  shall  be  kept  in  which  shall  be  entered  in  detail  the 
amounts  and  dates  of  all  payments  firom  outside  sources,  made  to  each  such 
widow,  orphan,  or  army  nurse  during  her  said  residence,  or  to  such  associa- 
tion for  her  benefit. 

Fifth — A  transcript  of  such  books  and  pay-roll,  verified  by  the  oath  of  the 
manager  of  such  institution  or  person  in  charge  of  the  same,  shall  be  made 
and  forwarded  to  the  state  board  of  examiners  at  the  time  of  making  demand 
or  presenting  claims  for  state  aid,  conveying  in  accordance  with  section  three 
of  this  act,  covering  the  time  for  which  such  claim  or  demand  for  state  aid  is 
made;  also  a  list  of  all  the  inmates  for  whom  such  claim  or  demand  for  such 
aid  is  made. 

Sixth — Such  books  and  pay-roll  shall  be  open  also  at  all  times  to  the  in- 
spection of  the  state  board  of  examiners,  or  of  any  person  authorized  by  it  to 
examine  the  same,  or  of  any  committee  of  the  legislature  or  clerk  thereof 
duly  authorized  so  to  do. 

Powers  of  state  board  of  examiners. 

Sec.  6.  The  state  board  of  examiners  are  authorized  in  behalf  of  the  state, 
at  any  time,  to  inquire,  either  in  person  or  by  authorized  agent,  into  the  man- 
agement of  such  institution;  and  upon  refusal,  after  due  demand,  to  permit 
such  inquiry,  such  institution  shall  not  thereafter  receive  any  aid  under 
this  act.  All  necessary  expenses  incurred  in  making  such  inquiry  shall  be 
audited  and  allowed  by  the  state  board  of  examiners  out  of  the  appropria- 
tions of  the  state  for  the  aid  of  such  institutions. 
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Claima,  what  to  containm 

SxG.  7.  Every  claim  for  aid  nnder  this  act  shall  be  presented  to  and  au- 
dited and  allowed  by  the  state  tx>ard  of  examiners.  Such  claims  shall 
contain, — 

1.  The  name  and  location  of  the  institution  making  the  claim. 

2.  The  name  of  the  person  or  persons  haying  control  thereoi 
8.  The  number  and  class  of  inmates. 

4.  The  date  of  admission  and  age  of  each. 

5.  The  amount  of  pension  or  other  income  the  institution  is  receiving  from 
each  inmate. 

Such  claim,  and  the  statements  therein  contained,  shall  be  verified  by  the 
oath  of  the  superintendent  or  other  person  having  charge  of  the  institution, 
and  the  board  of  examiners  may,  in  their  discretion,  require  the  production 

of  the  books  of  such  institution  in  support  of  such  claim. 

* 

Payment  of  claims. 

Sec.  8.  If  such  claim  be  audited  and  allowed,  in  whole  or  in  i)art,  by 
said  board,  it  shall  be  the  duty  of  the  controller  to  draw  his  warrant  for  the 
amount  thereof  in  favor  of  the  president  and  treasurer  of  said  association, 
and  it  shall  be  the  duty  of  the  state  treasurer  to  pay  the  same  on  due  pre- 
sentation. 

Support  of  inmates. 

Sec.  9.  No  person  for  whose  specific  support  there  is  paid  said  institution 
the  sum  of  twelve  dollars  and  fifty  cents  or  more  per  month)  shall  be  enti- 
tied  to  any  aid  under  this  act.  But  if  such  sum  shall  be  less  than  twelve 
dollars  and  fifty  cents  per  month,  aid  shall  be  granted  for  such  sum  only  as 
is  necessary  to  make  the  full  amount  of  support^  including  the  state  aid, 
twelve  dollars  and  fifty  cents  per  month. 

Presentation  of  claims  or  demands. 

Sbo.  10.  Such  claims  or  demands  for  state  aid  shall  be  presented  to  and 
acted  on  by  said  board,  and  paid  by  said  treasurer  semi-annuaUy,  com- 
mencing from  the  first  day  of  the  month  after  said  home  shaU  be  open  to 
and  receive  its  inmates,  the  first  of  said  claims  to  be  so  presented  at  the  ex- 
piration of  six  months  from  said  last-mentioned  time,  and  each  subsequent 
claim  at  regular  intervals  of  six  months  thereafter. 

State  appropriation,  how  used, 

Sbc.  11.  No  money  appropriated  |by  the  state  under  this  act  shall  be 
expended  either  in  improvements  or  any  erection  of  new  buildings  for  such 
institution,  except  as  provided  in  sections  one  and  two  of  this  act. 

Who  entitled  to  aid. ' 

Sec.  12.  No  person  shall  be  entitled  to  receive  any  aid  under  this  act 
unless  she  has  been  admitted  to  and  kept  in  said  home  by  reason  of  her  ser- 
vices as  army  nurse;  or  by  reason  of  the  military  services  of  her  husband  or 
father;  nor  unless  she  has  been  continuously  a  resident  of  this  state  for  two 
years  next  prior  to  her  admission  to  said  home;  nor  unless  she  would  be  en- 
titled to  receive  such  iedd  by  virtue  of  the  laws  and  constitution  of  this  state. 
Before  allowing  a  claim  in  behalf  of  any  inmate  of  said  home,  the  board  of 
examiners  shall  require  proof  of  such  facts. 
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An  Act  to  amend  ^^An  Act  to  appropriate  money  for  the  support  of  aged  pereone 
in  indigent  circumstaneea  residing  in  the  home  of  the  vetera/ntf  home  asaoeio' 
tion"  approved  March  7, 188S, 

[Appioyed  Febraaiy  28,  1887;  1887,  6.] 

Amendment. 

Section  1.  Section  one  of  '*An  Act  to  appropriate  money  for  the  snpport 
of  aged  persons  in  indigent  circumstances  residing  in  the  home  of  the 
veterans'  home  association/'  approved  March  seventhi  eighteen  hundred  and 
eighty-three,  is  amended  so  as  to  read  as  follows:  — 

Appropriation. 

Section  1.  There  is  hereby  appropriated  out  of  any  money  in  the  state 
treasury  not  otherwise  appropriated,  for  the  support  and  maintenance  of 
veterans  of  the  late  Mexican  and  civil  wars,  in  indigent  circumstances,  resid- 
ing in  the  veterans'  home,  under  the  auspices  of  the  veterans'  home  associa- 
tion, a  corporation  duly  created  and  existing  under  the  laws  of  this  state,  the 
sum  of  one  hundred  and  fifty  dollars  per  annum  for  each  veteran  duly  ad- 
mitted to  and  residing  in  such  home;  provided,  that  in  no  one  year  shall  a 
sum  exceeding  thirty  thousand  dollars  be  paid  by  virtue  of  such  appropria- 
tion. 

Seo.  2.    This  act  shall  be  in  force  from  and  after  its  passage. 

An  Act  to  appropriate  the  sum  of  ten  thousand  dollars  for  the  construction  of  an 
additional  cottage  at  the  veteran^  home,  under  the  auspices  of  the  veterans^ 
home  association  J  and  for  the  completion  of  the  principal  building  already  in 
use,  and  to  improve  the  water  supply  of  said  home. 

[Approved  Febraary  28,  1887;  1887,  7.] 
The  title  expiesBes  the  purport  of  the  act. 

An  Act  entitled  ^^  An  Act  to  prevent  persons  from  unlavifully  using  or  wearing  the 
badge  of  the  Orand  Army  of  the  Republic  of  this  staled* 

[Approved  March  10,  1887;  1887,  82.] 

Grand  Army  of  the  Republic  badge  —  Crims  and  penalty.  . 

Section  1.  Any  person  who  shall  willfully  wear  the  badge  of  the  Grand 
Army  of  the  Republic,  or  who  shall  use  or  wear  the  same  to  obtain  aid  or 
assistance  thereby  within  this  state,  unless  he  shall  be  entitled  to  use  or 
wear  the  same  under  the  rules  and  regulations  of  the  department  of  Califor- 
nii^,  Orand  Army  of  the  Republic,  shall  be  guilty  of  misdemeanor,  and,  upon 
conviction,  shall  be  punished  by  imprisonment  for  a  term  not  to  exceed 
thirty  (30)  days  in  the  county  jail,  or  a  fine  not  to  exceed  twenty  (20)  dol- 
lars, or  by  both  such  fine  or  imprisonment. 

Sec  3.  This  act  shall  take  efiect  and  be  in  force  from  and  after  the  date 
of  its  passage. 

An  Act  to  provide  for  the  burial  of  ex-Union  soldiers^  sailors,  and  marines  in 
this  state,  w?io  may  hereafter  die  witliout  leaving  sufficient  means  to  defray 
funeral  expenses. 

[Approved  March  15,  1889;  1889,  198.] 

Supervisors  to  provide  for  burial  of  ex-Union  soldiers,  sailors,  and  marines. 
Section  1.    It  shall  be  the  duty  of  the  board  of  supervisors  of  each  county 
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in  this  state  to  designate  a  proper  person  in  the  county,  whose  duty  it  shall 
be  to  cause  to  be  decently  interred  the  body  of  any  honorably  discharged  sol- 
dier, sailor,  or  marine  who  served  in  the  army  or  navy  of  the  United  States 
during  the  late  war,  or  in  the  war  with  Mexico,  who  may  hereafter  die  with- 
out having  sufficient  means  to  defray  funeral  expenses.  Such  burial  shall 
not  be  made  in  any  cemetery  or  burial-ground,  or  any  portion  of  such  ceme- 
tery or  burial-ground,  used  exclusively  for  the  burial  of  the  pauper  dead. 
The  expenses  of  each  burial  shall  not  exceed  the  sum  of  fifty  dollars  ($50). 

ExpeTiaeSy  how  paid. 

Sec.  2.  The  expenses  of  such  burial  shall  be  paid  by  the  county  in  which 
said  soldier,  sailor,  or  marine  died;  but  if  such  deceased  person  had  a  resi- 
dence in  any  other  county  in  this  state  than  the  one  paying  the  expenses,  the 
county  of  his  residence  shall  refund  the  money  advanced  by  the  county 
where  he  died.  Expenses  of  such  burial  shall  be  audited  and  paid  as  other 
accounts  are  audited  and  paid  by  the  county;  provided,  that  this  act  shall 
not  apply  to  such  soldiers,  sailors,  or  marines  who  may  hereafter  die  in  the 
national  or  state  soldiers'  home  in  this  state. 

Circumstances  of  deceased  to  be  inquired  into. 

Sec.  8.  It  shall  be  the  duty  of  the  person  appointed',  as  provided  in  sec- 
tion one  of  this  act,  before  he  assumes  the  charge  and  expenses  of  any  such 
burial,  to  first  satisfy  himself,  by  a  careful  inquiry  into  and  examination  of 
all  the  circumstances  in  the  case,  that  the  family  of  such  deceased  soldier, 
sailor,  or  marine,  if  he  had  any  at  the  time  of  his  decease  residing  in  such 
county,  is  unable,  for  want  of  means,  to  defray  the  expenses  of  such  burial  or 
funeral;  and  if  he  finds  such  inability  to  exist,  he  shall  cause  such  deceased 
soldier,  sailor,  or  marine  to  be  buried,  as  provided  in  this  act,  and  he  shall . 
immediately  report  his  action  to  the  clerk  of  the  board  of  supervisors  of  the 
county,  stating  forthwith  all  the  facts,  and  that  he  found  the  family  of  such 
deceased  person,  if  he  had  any,  in  indigent  circumstances,  and  unable  to  pay 
the  expenses  of  such  funeral  or  burial,  together  with  the  name,  rank,  and 
command  to  which  he  belonged  as  such  soldier,  sailor,  or  marine,  the  date  of 
his  death,  place  where  buried,  and  his  occupation  while  living,  and  also  an 
itemized  statement  of  the  expenses  incurred  by  reason  of  such  burial. 

Duty  of  clerk  of  board  of  supervisors. 

Sec.  4.  It  shall  be  the  duty  of  the  clerk  of  the  board  of  supervisors,  upon 
receiving  the  report  and  statement  of  expenses  provided  for  in  this  act,  to 
transcribe,  in  a  book  kept  for  that  purpose,  all  the  facts  contained  in  such 
report  respecting  such  deceased  soldier,  sailor,  or  marine.  It  shall  also  be 
the  duty  of  said  clerk,  upon  the  death  and  burial  of  any  such  soldier,  sailor, 
or  marine,  to  make  application  to  the  proper  authorities  under  the  govern- 
ment of  the  United  States,  for  a  suitable  head-stone,  as  provided  by  act  of 
Congress,  and  to  cause  the  same  to  be  placed  at  the  head  of  such  soldier, 
sailor,  or  marine's  grave. 

Sec.  5.  The  person  appointed  as  provided  in  section  one  of  this  act  shall 
not  receive  any  compensation  for  any  duties  he  may  perform  in  conipliance 
with  this  act. 

This  act  shall  take  effect  immediately. 
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STAMPINa   OF   MANUFACTXTBED   GOODS. 

An  Act  to  prevent  fraud  and  imposition  in  the  matter  of  stamping  and  labeling 

produce  and  manufactured  goods. 
[Approved  March  4,  1887;  1887,  17.] 

Penalty  for  falsely  labeling  produce  and  manufactured  goods. 

Section  1.  Any  person,  firm,  or  corporation,  engaged  in  the  production, 
manufacture,  or  sale  of  any  article  of  merchandise  made,  or  partly  made,  in 
this  state,  who  or  which  shall  hy  any  imprint,  label,  trade-mark,  tag,  stamp, 
or  other  inscription  or  device,  placed  or  impressed  upon  such  article,  or  upon 
the  cask,  box,  case,  or  package  containing  the  same,  misrepresent  or  falsely 
state  the  kind,  character,  or  nature  of  the  labor  employed  or  used,  or  misrep- 
resent or  falsely  state  the  extent  of  the  labor  employed  or  used,  or  misrepre- 
sent or  falsely  state  the  number  or  kind  of  persons  exclusively  employed  or 
used,  or  misrepresent  or  falsely  state  that  a  particular  or  distinctive  class  or 
character  of  laborers  was  wholly  and  exclusively  used  or  employed,  when,  in 
fact,  another  class,  or  character,  or  distinction  of  laborers  was  used  or  em- 
ployed, either  jointly  or  in  any  wise  supplementary  to  such  exclusive  class, 
character,  or  distinction  of  laborers,  in  the  production  or  manufacture  of  the 
article  to  which  such  imprint,  label,  trade-mark,  tag,  stamp,  or  other  inscrip- 
tion or  device  is  affixed,  to  which,  or  upon  the  cask,  box,  case,  or  package 
containing  the  same,  such  imprint,  label,  trade-mark,  tag,  stamp,  or  other 
inscription  or  device  is  affixed,  or  upon  which  it  is  impressed,  is  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  is  punishable  by  a  fine  of  not  less 
than  fifty  dollars  nor  more  than  five  hundred  dollars,  or  by  imprisonment  in 
the  county  jail  for  not  less  than  twenty  days  nor  for  more  than  ninety  days, 
or  by  both  such  fine  and  imprisonment. 

Sec.  2.    This  act  shall  take  effect  from  and  after  its  passage. 

STATE   MINEBAL   CABINET. 

An  Act  making  an  appropriation  for  the  management  and  protection  of  the  state 

mineral  cabinet  under  direction  of  the  trustees  thereof 

[Approved  March  11,  1889;  1889,  131.] 

Appropriation  for  protection  of  state  mineral  cabinet. 

Section  1.  The  sum  of  three  hundred  and  fifty  dollars  is  hereby  appro- 
priated out  of  any  money  in  the  state  treasury  not  otherwise  appropriated, 
for  the  payment  of  the  expenses  incurred  by,  and  the  outlays  suggested  by, 
the  trustees  of  the  mineral  cabinet,  the  property  of  the  state,  as  specified  by 
said  trustees  in  their  report  for  the  year  ending  June  thirtieth,  eighteen  hun- 
dred and  eighty-eight,  to  wit,  for  expenses  of  mineralogist  to  determine  and 
name  the  minerals,  fifty  dollars;  for  preparing  catalogue  and  labeling  and 
arranging  specimens,  one  ^hundred  and  fifty  dollars;  for  estimated  cost  of 
glass  covers  to  drawers,  and  the  putting  of  proper  locks  upon  the  cases,  one 
hundred  and  fifty  dollars. 

Sec.  2.  The  controller  is  hereby  directed  to  draw  his  warrant  for  said  sum 
of  three  hundred  and  fifty  dollars  in  favor  of  the  chairman  of  said  board  of 
trustees,  Eugene  J.  Gregory. 
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Manner  of  diabursement 

,  Sec.  8.  Said  board  shall  disburse  said  sum  of  money,  in  accordance  with 
the  specifications  in  their  said  report,  to  pay  liabilities  therein  set  forth  as  in- 
curred, and  to  secure  from  improper  handling  the  said  property  of  the  state, 
and  shall  return  the  vouchers,  and  a  report  of  said  disbursements,  to  the  state 
board  of  examiners. 
Sec.  4.    This  act  shall  take  effect  immediately. 


STOCKTOir. 

An  Act  to  provide  for  the  construction  and  maintenance  of  an  open  canal  from 
and  along  North  Street^  in  the  city  of  Stockton^  county  of  San  Joaquin^  state 
of  California^  to  the  San  Joaquin  River ^  for  sanitary  and  drainage  purposes^ 
and  to  appropriate  money  therefor. 

[Approved  March  12,  1887;  1887,  109.] 

Construct  canal. 

Section  1.  The  directors  for  the  insane  asylum  of  Stockton,  California,  are 
authorized,  empowered,  and  directed  to  construct,  and  cause  to  be  con- 
structed, levees  and  embankments,  and  maintain,  or  cause  to  be  maintained, 
an  open  canal  from  the  said  insane  asylum,  from  and  along  North  Street,  to 
and  into  the  San  Joaquin  River,  by  the  least  expensive  route;  and  the  said 
boa^d  shall  have  fall  power  to  do  any  and  all  acts  necessary  to  and  for  the 
construction,  leveeing,  and  maintenance  of  the  said  canal,  and  the  contract- 
ing for  said  construction,  leveeing,  and  maintenance  thereof.  The  construc- 
tion and  maintenance  of  the  said  canal  and  levees  shall  be  let  to  the  lowest 
responsible  bidder,  at  a  sum  not  to  exceed  forty  thousand  ($40,000)  dollars, 
the  contract  to  include  right  of  way,  damages,  and  all  rights  incident  thereto; 
the  contractor  to  give  good  and  sufficient  bonds.  Said  canal  to  be  used  for 
drainage  and  sanitary  purposes  for  the  state  insane  asylum.  A  sewer  may 
be  constructed  instead  of  an  open  canal,  on  any  part  of  the  line  of  the  pro- 
posed canal.  And  there  is  hereby  appropriated  the  sum  of  forty  thousand 
($40,000)  dollars  out  of  any  money  in  the  state  treasury  not  otherwise  appro- 
priated, for  the  purpose  aforesaid,  to  be  expended  by  said  directors. 

WILMnrGTON. 

An  Act  to  repeal  an  act  entitled  ''  An  Act  to  incorporate  the  town  of  Wilmington^ 
in  the  cownJty  of  Los  Angeles^  in  the  state  of  CalifomAay^  approved  February 

[Approved  ICarch  12, 1887;  1887,  108.] 
The  purport  of  the  act  appean  from  the  title.    It  took  effect  from  its  paaaage. 

An  Act  to  repeal  cm  act  entitled  '^  An  Act  to  amsnd  an  act  entitled  '  An  Act  to  in- 
corporate  the  Umn  of  WUmingUm^  in  the  county  of  Los  AngeleSj  in  the  state  of 
Califomia^^  approved  February  twentieth^  eighteen  hundred  and  seventy-ttoo^'* 
approved  March  21^  1872. 

[Approved  March  \%  1887;  1887,  109i] 
The  purport  of  the  act  appears  from  the  title.    It  took  effect  from  its  passage. 
87 
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affidavit  not  in  bill  of  exceptions  not 

considered p.  397, 1 950  n. 

affidavits,  when  cannot  be  considei«d. 

p.  397,195211. 

alimony,  judgment  for  temporary,  is 

aDpealable p.  253,  §  46  n. 

amendment  pending p.  365,  §  473  n. 

appraisement  of  homestead,  order  for 

p.  402,  §963  n. 

bill  of  exceptions,  errors  not  apparent 

in p.  4a),  §  1171  n, 

bill  of  exception^  presumptions  in  fa- 
vor of p.  480,  §1174n. 

briefs,  failure  to  file, p.  399,  §  954  n. 

challenge  for  bias  not  appealable 

p.  373,  §  602  n.;  p.  480,  §  1170  n. 

challenge  for  cause p.  403,  §  963  n. 

challenge  not  reviewed  where  no  ex- 

ception  taken p.  476,  §  1074  n. 

conflicting  evidence p.  400,  §  C30  xi. 


Appeals,  contempt  proceedings 

p.  402,  §963iu 

costs,  appeal  from  order  taxmg 

p.402,§963n. 

criminal.  ..p.  403,  §  963  n.;  p.  428,  §  1237  n. 

criminal,  printed  transcripts  in 

p.  482.  §1246 

demurrers p.  402,  §  963  n. 

demurrers,  appeal  from  order  sustain- 
ing  p.  482,  §  1 238  n. 

demurrer,  record  on  appeal  from  order 

overruling p.  397,  §  951  n. 

discharge  of  jury,  when  presumed  to  be 

wiUi  consent p.  480,  §  1140  n. 

dismis^  for  failure  to  file  transcript 

in  time    p.  398,  §954  n. 

irregularities  prior  to  order  for  new 

trial  as  ground  for p.  398,  §  954  n. 

motion  for,  by  personal  representa- 
tive  .p.  398,  §954n. 

motion,  when  and  how  made 

p.  398,  §  954  n. 

dismissal  of  appeal  by  county 

p.  399,  §  954  n, 

of  appeal  from  judgment  by  consent 

p.  399,  §  954  n. 

order  of,  appeal  from p.  402,  §  963  n. 

proper  parties,  question  of  docs  not 

arise  on  motion p.  398,  §  954  n. 

second  motion  for p.  399,  §  954  n. 

divorce,  action  for,  is  appealable 

p.  261,  §  78  n.;  p.  342,  §  52  n. 

duty  of  clerk  upon  appeal,  .p.  482,  §  1246  n. 

eminent  donuun,  appeal  from  judgment 

in • p.  402,  §  963  n. 

errors  in  one's  favor p.  401,  §  956  n. 

errors  not  affecting  substantial  rights. . 

p.  482,  §  1258  n. 

estates  of  decedents,  proceedmgs  taken 

in,  appeal  from. p.  402,  §  963  n. 

findings,  probative  facts  ciontained  in, 

exammation  of p.  397,  §  950  n. 

from  judgment  on  plea  of  former  con- 
viction  p.  470,  §  687  n. 

from  order  made  after  final  judgment; 

identification  of  papers,  .p.  397,  §  950  n. 

harmless  or  immaterial  error 

p.  400,  §956n» 

homesteskd,  proceeding  by  judgment 
creditor  to  appraise,  is  not  appeal- 
able   p.  280,  §  1 253  n* 

how  taken  where  legislature  has  not 
prescribed  means p.  394,  §  940  n. 

identification  of  papers p.  398,  §  954  n. 

inferences  of  facts  nom  findings 

p.  401,9956  n. 

injunction,  order  granting. .  .p.  403, 1 963  n. 

instruotions,  refusal  o^  when  not 
ground  for  reversal p.  397,  §  950  n. 

in  what  cases  may  be  taken. . .  .p.  401,  §  963 

insufficiency  of  evidence,  appeal,  when 

must  be  taken  to  present 

.f,  3H,  S939n* 

interlocutory  decree  in  actum  to  en- 
force trust p.  4(^  §  963  n. 

interlocutory  decree  in  partition 

p.  403,9  963  n. 

Judgment  on  pleadings  reviewed  thouch 

not  in  biU  of  exceptions,  p.  897,  §  950  n. 

judgment  for  usurpation  of  franchise, 

appeal  from p.  402,  §  963  n. 

judgment  roll p.  481,  §  1207  n. 

judgment  roll,  stipulation  not  part  ol 

p.  3^  §670d» 
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Appeals,  matters  not  apparent  of  rec- 
ord. .  .p.  400,  §  956  n.;  p.  482,  §  1258  n. 

misdemeanor,  appeal  how  prosecuted. . 

p.  481,  §1235n. 

misdemeanor,  appeal  to  superior  court. 

p.  484,  §  1470  n. 

new  trial,  record  on  appeal  from  order 

granting  or  refusing. . .    p.  397,  §  952  n. 

nonsuit,  review  of p.  402,  §  963  n. 

notice  by  attorney  not  admitted  to  prac- 
tice in  supreme  court.  ...p.  394,  §  940  n. 
designation  of  order  or  judgment  in 

p.  394,  §940n. 

failure  to  give,  diBmiasal  for 

t).  398,  §954n. 

may  em)3race  several  appesls 

p.  394.  §940  n. 

signature  of  attorney  %s. .  .p.  394,  §  940  n. 
sufficiency  of  service  of . . .  .p.  395,  §  940  n« 
transcript  must  show. ...  p.  482,  §  1240  n« 

objections  not  raised  below 

p.  400,  §  956  n.;  p.  482,  §  1246 

operates  as  stay  of   execution,  when 

p.  396,  §945n. 

order,  appealability  of,  how  determined. 

p.  402,  §  963  n. 

order  made  after  final  judgment 

p.  403,  §  963  n, 

order  refusing  to  set  aside  appealable 

judgment  or  order p.  403,  §  963  n. 

order  to  amend  or  striking  out  plead- 
ings  p.  402,  §  963  n. 

parties  who  should  be  served  with  no- 
tice  p.  395,  §940n. 

party  aggrieved p.  394,  §  938  n. 

people,  appeal  by p.  482,  §  1238  n. 

power  of  lower  court  after.  ..p.  396,  §  946  n. 

presumptions  in  favor  of  judgment. . . . 

p.  349,  §  321  n. 

presumptions  on 

p.  396,  §  950  n.;  p.  400,  §  956  n. 

procedure  on  reversal   for  erroneous 

finding p.  401,  §  956  n, 

proceedings  improvidently  made,  show- 
ing of p.  397,  §  950  n. 

reasons  given  by  lower  court,  effect  of 

p.  401,  §956n. 

record  of  judgment,  want  of.,  p. '482,  §  1237  n. 

record  on  appeal  from  order  dissolving 

or  refusing  injunction 

p.  397,  §§  950  n.,  951  n. 

record  on  appeal  from  order  on  motion 

for  new  trial. . ...... . .  ..p.  383,  §  661  n. 

record,  paper  embodied  in  transcript 

forms  no  part  of,  when.  .p.  397,  §  950  n. 

record,  statement  of  the  case  is  part  of 

.p.  397,  §  960  n. 

reference  in  brief  to  document  outside 

record,  effect  of p.  397,  §  950  n. 

refusal  to  request  witness  to  ascertain 

fact p.  403,  §  963  n. 

rehearing  not  granted,  when.  p.  482,  §  1258  n. 

remedial  powers  of  supreme  court 

p.  401,  §  956  n. 

running  of  statute  pendins.  .p.  353,  §  355  n. 

Becond  appeal  is  void,  and  will  be  dis-    • 
missed j).  399,  §  954  n. 

setting  aside  verdict  in  criminal  case 

where  evidence  conflicting 

p.  481,  §  1235  n. 

staying  proceedings  in  forcible  entry. . 

^ .p.  41),  §1176  n. 

staying    proceedings,    order    rbfusing 

dumge  of  venue p.  396^  §  949  n. 


Appeals,  stay  of  ezecntion  caimot  be 

granted,  when p.  396,  §  946  n. 

time  of  taking,  failure  to  appeal  in  time. 

p.  394,  §  939  n. 

from  decree  settling  administrator's 

account p.  394,  §  939  n. 

from  judgment p.  394,  §  939  n. 

from  order  dissolving  injunction 

S.  394,  §  939  n. 
ution... 

p.  394,  §  939  n. 

premature p.  394,  §  939  n. 

transcript. p.  481,  §  1207  u. 

clerks  certificate  to  when  defective . . 

p.  398,  §  953  n. 

failure  to  file  in  time p.  398,  §  954  n. 

rule  for  correction  of,  to  what  does 

not  apply p.  397,  §  950  n. 

stipulation  as  to  correctness,  effect 

of p.  397,  §950n. 

sufficiency  of  and  attack  upon 

p.  398,  §  954  n. 

undertaking,  bond  to  stay  execution 

cannot  DO  treated  as p.  396,  §  942  n. 

dismissal  for  ineffectual . .  .p.  399,  §  954  n. 
dispensing  with  on  appeal  by  audi- 
tor in  mandamus p.  396,  §  946  n. 

justification  of  sureties. . .  .p.  396,  §  948  n. 
mistake  in  indorsement. .  .p.  395,  §  941  n. 
on  appeal  from  decree  of  distribu- 
tion.   .p.  396,  §  941  n. 

on  appeal  in  action  of  ejectment 

p.  396,  §  945  n. 

on  appeal  in  specific  performance.. 

p.  396,  §  945  n. 

or  deposit  on  time  of  filing 

. .  p.  395,  §  940  n. 

waiving p.  369,  §948  n. 

want  of  consideration  for.  .p.  396,  §  941  n. 

when  insufficient p.  396,  §  941  n. 

where  there  are  several  appeals. . . . 

p.  395,  §  941  u. 

vexatious  or  frivolous p.  399,  §  954  n. 

what  will  be  reviewed  generally 

p.  399,  §  956  n. 

Ai>pearanoe.    See  Aliens;   Atfornet 
AND  Client. 

effect  of p.  406,  §  1014  n. 

Appurtenances,  ditch  and  water  sup- 
ply not  appurtenant  to  mill,  when 

: p.  270,  §662 

Arl^ltration   and   award,  agreement 

for,  effect  of  oi^  statute,  .p.  353,  §  360  n. 
agreement  to   buy  at  price  fixed  by 

third  person,  effect  of.  .p.  422,  §  1286  n. 
effect  of  agreement  on  jurisdiction  of 

courts p.  422,  §  1288  n. 

entry  of  submission  by  derk 

p.  422,  §  1283  n. 

submission,  necessity  of  before  action 

against  insurance  company 

.  p.  31 9,  §  2756  n. 

submission  of  pending  action  to  arbitra- 
tion  p.  422,  §  1283  n. 

Ardiitects,  authority  of p.  312,  §  2332  n. 

Arson,  information  for p^  462,  §  447  n. 

subsequent  arrest  and  conviction  for 

same  offense p.  471,  §  784  n. 

Arrest,   warrant,  jurisdiction  to  issue 

p.471,§811n. 

undertaldne  for,  action  on. .  .p.  366,  §  482  n. 

Assault,  civil  action  for p.  458,  §  241  n. 

damages  in  action  for p.  458,  §  241  n. 

exemplary  damages  for p.  329,  §  3294  n. 
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AMaolt,  parties  to  ]<Hnt  assanlt  are  pria- 

cipuB p.  451,  §  31  n. 

aentence /  *  :P*  ^7>  §  ^^  ^ 

to  commit  murder,  oonviction  of  less 

offense  p.  457,  §217  n. 

evidence  in p.  457,  §  217  n. 

indictment  and  information 

p.  457,  §  217  n. 

instructions p.  457,  §  217  n. 

present  ability p.  457,  §§  217  n.,  240  n. 

with  deadly  weapon,  conviction  for  less 

offense '.p.  458,  §  245  n. 

deadly  weapon  defined p.  458,  §  245  n. 

evidence p.  458,  §  245  n. 

information p.  458,  §  245  n. 

intent,  instruction  as  to. .  .p.  458,  §  245  n. 

punishment  for p.  456,  §  245  n. 

reasonable  apprehension  of  injury  as 

defense p.  458,  §  245  n. 

AM6S8or.     See  Taxatioit.  .     ^ 

of  Alameda  County,  office  not  vacant, 

when p.  17,  §  996  n. 

ABsignment  for  benefit  of  creditors, 
acknowledgment  of  assignment. . . 

adjudication  of  validity,  what  is  not. . . 

p.  336,  §  3457  n. 

affidavit    of  assignor  to  be  filed  with 

inventory .p.  336,  §  3462 

assignment  to  be  made  to  sheriff. 

p.  334,  §  3449  n. 

bond  of  assignee p.  337,  §  3467 

bond,  speciu,  not  required  of  sheriff. . . 

p.337,§3467 

commissions p.  337,  §  3471 

creditors,  meeting  of p.  334,  §  3449 

right  of  to  elect  assi^ee. . .  .p.  334,  §  3449 

debtor  outside  state,  right  to  make  as- 
signment within  state p.  334,  §  3451 

dividends p.  337,  §  3468 

failure  to  present  claims p.  337,  §  3468 

fees  of  sheriff p.  334,  §3449 

modification  of  assignment. . .  .p.  338,  §  3473 

notice  to  creditors  to  exhibit  claims .... 

p.337,§3468 

order  of  examination  of  assignor 

p.  336,§3462 

preferences,  .p.  335,  §  3451;  p.  336,  §  3457  n. 

sheriff,  duty  of  on  assignment. p.  334,  §  3449 

void   unless  recorded  and   inventory 

filed p.  337,§3465 

what  must  contain. p.  334,  §  3449  n. 

written,  assignment  must  be.  ..p.  336,  §  3458 
Assignmeiits  of  contracts.    See  Es- 
tates or  Decedents;  Liens. 

set-offs,  assignee  not  chargeable  with, 

when p.  354,  §  368  n. 

rights  of  assignee p.  300,  §  1459  n. 

Attachments,  affida^t  for,  sufficiency 

of : . .  p.  369,  §  538  n. 

agent,  affidavit  of p.  369,  §  538  n. 

growing  crops p.  370,  §  542  n. 
abilitv of  sheriff p.  149,  §4187  n. 

liens  of p.  370,  §'642  n. 

malicious  suing  out»  limitation  of  action 

for p.  362,  §339n. 

mortgaffed  premises  not  subject  to  at- 
tachment against  mortgagee 

..., .p. 322,  § 2927 n. 

non-resident,  attachment  of  property 

of p.  369,  §537n. 

real  estate p.370,§542n. 

release  of p.  370,  §  556  n. 

return p.  370,  §  542  n. 


Attachments,  sheriff,  duty  of  to  make 

sureties  on  claim  and  delivery  bond 

justi^ p.  149,  §  4187  n. 

sureties  on,  liability  of p.  370,  §  552  n. 

undertaking p.  369,  §  540  n. 

Attorney  and  client,  appearance.... 

p.  406,  §  1014  n. 

authority  to  prosecute  action  presumed 

p.  348,  §283n. 

changing  sides  on  subsequent  trial .... 

p.  348,  §274  n. 

confession  of  judgment  by  attorney. . . 

p.  348,  §283n. 

disbarment p.  348,  ij  287  n. 

disbarment,  appeal,  effect  of 

p.  349,  §§  287  n.,  299  n. 

disbarment  proceedings,  dismissal  of  on 

motion  of  accuser. p.  349,  §  289  n. 

dismissal  of  action  by  defendant  against 

attorney's  consent p.  348,  §  283  n. 

embezzlement p.  465,  §  506  n. 

fee  in  foreclosing  lien p.  417,  ^  1195  n. 

limitation  of  action  against  to  enforce 

trust p.  353,  §  348  n. 

limitation  of  action  on  loan.  .p.  352,  §  339  n. 
omission  to  take  useless  appeal 

p.348,§283n. 

partnership    between,    agreement    to 

wind  up  and  pay  partner  share  of 

fees p.  315,  §  2460  n. 

privileged  communications 

p.  251,  §  47  n.;  p.  348,  §  282  n. 

Attomejr-generaL    See  Escheat. 
action  by,  to  dissolve  reclamation  dis- 
trict  p.  124,  §3493 

appropriation  for  traveling  expenses.. 

p.7,§470B. 

authority  to  use  state  name. .  .p.  6,  §  470  n. 

clerk  for  and  salary  of p-  7,  §  475  n. 

duty  where  insurance  company  fails  to 

make  up  deficiency  in  capital.,  p.  8,  §  GOI 
must  give  advice  to  harbor  commissioner 


for  San  Diego .p.  96,  §  2608 

ted  prop- 
erty  p.  7,  §  474  n. 


proceeding  to  recover  escheated  proi 


receiving  taxes  on  account,  mandamus 
to  compel  treasurer  to  receive .... 

p.  138,  §  3865  n. 

traveling  expenses £*  ^*  ^  ^^^  ^ 

Auditor,   county  government  bul  does 

not  affect  compensation,  p.  114,  §  3428  n. 
Awards.    See  Arbitration  and  Awardw 
Baggage.    See  Common  Carbisbs. 

Bw,  pending  appeal 

p.  482,  §  1272n.;  p.  485,  §  1291  n. 

who  may  admit  to p.  482,  §  1284  n. 

Bailiif  of  supreme  court,  sslary  of .  .p.  15,  §739 
Bailments.         See       Embezzlement; 
Pawnbrokers;   Pledqb;    Wars-  . 
housemen. 
BalloCs.    See  Elections. 
Bank  commissioners,  creation  o^  and 

powers  and  duties  of p.  499  a. 

Bankruptcy  and  insolvency,  adjudi- 
cation of  insolvency. . .  .p.  439,  §  1822  a. 
assignee,  accounting  by. . .  .p.  440,  §  1822  n. 
actions  by  and  against. ...  p.  440,  §  1822  n. 

appointment  of p.  439,  §  1822  n. 

bond  of p.  439, 1 1822  n- 

duties  of p.  440,  §  1822  B. 

fraudulent  conveyance,  setting  aside 

p.  440.  §  1822  n. 

of  non-resident  creditors  cannot  insti- 
tute proceedings,  when.. p.  439, 1 1822  n. 
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Bankruptcy   and    insolvency,    dis- 
charge  pw  440^8  ld22n. 

exemptiona. p.  439,  §  1822  n. 

fadse  yerification  of  insolvent  s  schednle 

p.  452,  §  118  n. 

jnrisdiction  over  proceedings 

p.  439,  §  1822  n. 

notice  to  creditors p.  439,  §  1822  n. 

petition  in,  sufficiency  of . .  .p.  439,  §  1822  n. 

preferences. ...       p.  440,  §  1822  n. 

property  passing  by  assignment 

p.  439,  §  1822  n. 

flchedule p.  439,  §  1822  n. 

Banlca  and  banking,  dividends  from 

profits  not  matored p.  267,  §  573  n. 

license  to  transact  bosiness  of  savings 

bank p.  499  a. 

liquidation,   right  of   stockholders  to 

dividends p.  257,  §  300  n. 

note  ^iven  to^  in  jpayment  of  subscrip- 
tion to  stock  IS  valid. . .  .p.  257,  §  300  n. 

troe  names  of  persons  engaged  in  bank- 
ing bosiness p.  502  a. 

Baatarai.     See   LEoiriMAcr;   Parent 
AND  Child. 

Battery,  punishment  for p.  458,  §  243  n. 

Benevolent  societies.    See  uniboos- 

POSATED  SOCEBTIES. 

BUls  and  notes.    See  Nbgotiabls  Im- 

ffTRXnCENtS. 

BHIb   of   exception.      See   Afpbals; 

Criminal  Law. 
Blind,  acts  to  improve  deaf,  dumb,  and 

blind p.  65,§2237s. 

appropriation  of  money  in  treasury. p.  512  s. 
asylum,  appropriation  for  dormitory. . 

p.  503  s. 

industrial  home  of  mechanical  traaes 

for pp.  503  s.,  504  s.,  505  s. 

Board  of  education.    See  Schools. 

state,  general  powers  and  duties 

p.28,§1521 

state,  how  constituted p.  28,  §  1517 

state,  meetings  of. .p.  28,  §  1520 

Board  of  examiners,  chairman  of 

p.  14,§654 

inquiry  into  management  of  home  for 

soldiers'  widows p.  571  s. 

secretary  of p.  14,  §  654 

Board  of  equalization.  See  Taxation. 
Boards  of  health.  See  Public  Health. 
Bona   fide   purchasers.    See  Bonds; 

NbOOTIABLE  IlfSTRUMEVTS. 

from  fraudulent  grantee,  rights  of. ... . 

p.  303,  §  1689  n, 

municipal  bonds,  rights  of^bona  fide 

purchaser  of p.  179,  §  4445  n. 

notice,  when  not  chargeable  witii 

p.  303»  §  1689  n. 

of  firm  property,  rights  of 

p.  315,  §§  2430  n.,  2462  n. 

of  void  county  bonds. p.  147,  S  4018  n. 

Bonds.      See   Abbist;   ATiACHMXirTB; 

BANKBUTTCr      AMD      InROLVBHOT; 
BOKA    FiDX    PUBGHASEBS;    COUN- 

TiBS;  Sacrambnto;  Sheritis. 

bona  fide  holder  of  municipal  bonds. . . 

p.  179,  §  4445  n. 

Central  Pacific  Railroad,   liability  of 

state  upon  coupons.  ••••!>•  264,  §  456  n. 

coupons,  presentation  for  au<ut  and  al- 
lowance, p.  328,  §  3261  n. ;  p.  180,  §  4448  n. 
mandamus   to   compel   payment  of 
in^rest  on p.  180,  §  4448  n. 


Bonds»  coupons,  overdue,  rights  of  pur- 
chaser  p.828»§3261n. 

payment  of p.  180,  §4448 

corporation  as  surety p.  407,  §  1056 

form  of p.  328,  §  3261  n. 

interest,  mandamus  to  compel  payment 

of p.  328,  §3261n. 

issued  for  Indian-war  expenses,  rights 

of  bona  fide  holder. ...  .p.  328,  §  3261  n. 

limitation  of  action  on p.  351,  §  337  n. 


mistake  in  drawing p.  320,  §  2836  n. 

"  '  rpurchaseof 
when  voia. p.  180,  §  4445  n. 


municipal,  forpurc 


water-works. 


municipal,  illegal  issue,  rights  of  bona 

fide  holder p.  328,  §  3261  n. 

of  collector  of  license  taxes,  to  whom 

payable p.  16,  §958  n. 

on  appeal. . .  .pp.  395,  396,  §§  940 n.,  941  n., 

942  n.,  945  n.,  946  n.,  948. 
payment^  satisfaction,  and  discharge. . 

p.  328,  §  3261  n. 

railroad,  power  of,  to  issue.. p.  328,  §  3261  lu 
requisities  of,  affidavit  in. .  p.  408,  §  1057  n. 

rights  of  bond-holders. p.  328,  §  3261  n. 

school,  to  raise  funds. . .  .p.  49,  §§  1880,  1889 
successive  liability  of  sureties  on,  where 

defalcation p.  17,  §  967  n. 

tax,  duty  to  levy  for  payment  of. 


.p.  180,  §4447  n. 

Bonndaries.    See  Mexican  Grants. 

division  fences p.  273,  §  831  n. 

establishment  of,  by  agreement 

p.  273,  §831  n. 

location  of p.  273,  §831  n. 

mining  claim,  conflicting. . .  .p.  392,  §  748  n. 

mistake  in,  action  to  rerorm  deed,  lim- 
itation of. p.  352,  §338  n. 

municipal  corporations,  changing.... 

pp.  151  et  seq.,  §  4357  a. 

of  state,  correction  and  establishment 

of p.  5128. 

parol  agreement  as  to p.  302,  §  1624  n. 

stream  as p.  273,  §830n. 

streets  or  roads  as p.  273,  §  831  n. 

what  govern p.  273,  §  831  n. 

Breach  of  i»romise.  See  Mabriaob  and 

Divorce. 
Bribery,  discharging  jury  during  inves- 
tigation of  charge  of,  when  proper 
p.  452,  §  92  n. 

evidence p.  452,  §  92  n. 

information  against  police  officer,  when 

sufficient. p.  451,  §68 n* 

offer,  what  is p.  452,  §92n. 

witness,  bribing p.  452,  §  137  n. 

Bridges,   canal  corporation,  duty  of,  to 

build,  .p.  104,  §  ^737  n.;  p.  266,  §  551  n. 

construction  of,  over  navigable  stream, 

right  of p.  66,  §  2M8  n. 

cost  o^  may  be  paid  from  general  fund, 

when p.  103,  §  2712 

liability  of  county  for  injuries  from  de- 
fective  p.  145,  §4003 n. 

mandamus  will  not  lie  to  compel  water 
or  canal  company  to  construct. . . . 
p.  1 04,  §  2737  n. 

power  of  state  over p.  104,  §  2712  n. 

when  a  nuisance p.  338,  §3480  n. 

Building  associations,  default  of  sec- 
retary, liability  of  sureties. 

p.  320,  §  2836  n. 

Building  contracts,  abandonment  of 
building  by  contractor,  effect  of 
on  liens p.  417,  §  1200  n. 
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Building  contarscts,  tmilding,  comple- 
tion of p.  415, 8  1187  n. 

buildings.    See  PuBUO  Buildeio& 

cUim,  snfficieney  of p.  415,  §  1187  n. 

cootract  price  payable  in  inttallments 

p.413,§1184 

filing  of p.413,§1183n. 

material-man  ii  not  an  original  con- 
tractor   p.  415,  §  1187  n. 

premature  payment  of  contract  price. . 

p.  413,  §  1184  n. 

snbcontractor,  rishts  of. . .  p.  414,  §  1184  n. 
time  and  pUc«  of  filing  claim 

p.415,§1187 

Bulkheads.    See  Watebcxxtbses. 
Borden  of  proof  of  negligence 

p.  309,  §  2101  n. 

priority  of  liens p.  417,  §  1194  n. 

to  show  accord  and  satisfaction 

p.  301,  §1521n. 

Burglary,  constmction  of  room 

p.  462,  §  459  n. 

definition  of p.  462,  §  459  n. 

de^ee  of  crime p.  463,  §  460  n. 

evidenoe ...  .p.  462,  §  459  n. 

information p.  462,  §  459  n. 

instructions p.  463,  §  459  n. 

jurisdicfcion    where    property  brought 

into  another  county p.  471,  §  786  n. 

previous  conviction,  punishment  on. . . 

p.463,§461n. 

sentence  to  house  of  correction 

p.  491,  §  1597  n. 

Burial,  falsely  certifying  death 

p.  466,  §  529  n. 

interment  without  permit. .  .p.  461,  §  377  n. 
register  of  deaths,  failure  to  keep 

p.  461,1377 

By-laws.    See  Cobforations. 
Galifbmia  volunteers,  record  of.  .^. . . 

p.56,§2107  8. 

Canals.    SeeBBnxixs;  Sigoktoic. 
building  bridges  over  public  highway 

p.  266,  §  551  n. 

distributing  water  gratuitously,  action 

against  directors  for. . .  .p.  266,  §  552  n. 
canal,  mandamus  to  compel  building  of 

bridge p.  266,  §551n. 

CapitoL    See  State  Capitol. 
Carquinez  Straits,  waters  of,  are  public 

highway p.  66,  §  2348  n. 

wharf  in,  when  a  nuisance,  .p.  104,  §  2906  n. 
Cemeteries.    See  Burial. 

when  may  sell  land p.  269,  §  61& 

Census  marshals.    See  Marshals. 
Certiorari,  action  of  judge  in  issuing 

search- warran^i p.  408,  §  1068  n. 

affidavit  for  writ  must  show  beneficial 

interest .p.  409,  §  1069  n. 

answer  presents  no  material  question, 

when p.  409,  §  1075  n. 

judgments,  review  of p.  408,  §  1068  n. 

necessary  parties  defendant,  p.  409,  §  1073  n. 
order  appointing  attorney  tor  absent 

creaitor  in  insolvency  proceedings 

p.  408,  §  1068  n. 

order  extending  time  to  plead 

p.  408,  §1068n. 

order  of  supervisors  creating  swamp- 
land district p.  409,  f  1068  n. 

review  of  appealable  order,  .p.  408,  §  1068  n. 

service  of p.  409,  §  1073  n. 

to  review  action  in  issuing  warrant .... 

p.  485,  §  1526  n. 


Certiorari,  when  barred  by  lapee  of  time. 

.p.  409,  §  10e9  n. 

Chattel  mortgages.    See  Mobtoagbs. 

Charitable  uses,  mistake  in  name  of 
corporation  in  bequest,  effect  of. . 
p.  282, 1 1340  n. 

Charters.    See  Sacbambnto. 

Chico,  amending  act  incorporating. .  .p.  514  a. 

Chinese  childrtti,  when  entitled  to  ad- 
mission to  schools p.  41, 1 1662  n. 

labor,  products  of,  shall  not  be  pur- 
chased by  state p.  109, 1 3236  n. 

Churches.     See  UiravooBroBATBD  So- 

CIBTISS. 

Circumstantial  evidenoe.    See  Cbqc- 

IKAL  Law. 
Citiflenship,  aliens,  property  rights  of. 


p.  270,  §  671  n. 

aliens,  rights  of  succession  of 

, p.  270.§671  n. 

aliens,  personal  appearance  in  claiming 

property p.  422,  §  1272  n. 

citizens  may  renounce  allegiance 

p.  2,  §  56  n. 

citizenship,  what  includes p.  1,  §  51  n. 

expatriation,  what  amounts  to.  .p.  2,  §  56  n. 

for  purposes  of  mining p.  392,  §  748  n. 

"non-resident  aliens,    meanmg  of . . . . 

p.270,§672n. 

one  bom  *abroad  of  citizen  who  re- 
nounced allegiance .p.  2,  §  67  n. 

person  may  be,  though  not  an  elector. 

p.  1,  §  61  n. 

Cit^  court,  abolition  of p.  347,  §  185  s. 

Civil  Code.    See  Codes. 
Claim  and  delivery,  allegations  in  an- 
swer properly  stricken  out,  when. 
p.  366,  §  609  n. 

amendment,  when  improper. p.  366,  §  509  n. 

answer,  when  sufficient  to  put  plain- 
tiff's ownership  in  issue. p.  366,  §  509  lu 

evidence  in p.  366,  §  509  n. 

execution  in p.  366,  §  509  n. 

exemptions p.  366,  §  509  n. 

findings p.  366,  §  509  n. 

finding  of  value  of  property. p.  366,  §  509  n. 

judgment  in p.  366,  §  509  n. 

pleading p.  366,  §  509  n. 

replevin,  judgment  in p.  383,  §  667  n. 

supplemental  complaint p.  366,  §  509  n. 

verdict  in p.  366,  §509n. 

Codes,    act   amending   sufficiently   ex- 
presses object  in  title,  when 

p.  468,  §634  n. 

Civil,  provisions  of,  are  controlling  and 

should  be  liberally  construed 

p.  249,  §  4  n. 

compliance  with  code  of  procedure,  ne- 
cessity of p.  341,  §  4  n. 

conflicting  sections,  constmction  of . . . 

p.  180,  §4484 n.;  p.  468,  §634 n. 

construction  of  provisions  of  procedure 
code  relatizig  to  justices'  courts. .. 
p.  393^  §  925  n. 

construction  of,  with  reference  to  laws 

passed  at  same  session,  .p.  180,  §  4478  n. 
Colleges.    See  State  Uhivebsitt. 
Commitment.    See  Criminal  Law. 
Common  carriers.    See  Neqlioemce; 
Railboads;  Tblbgbaph  Compa- 
nies. 

baggage p.  309,  §  2181  n. 

duty  of,  as  to  accepting  and  carrying 
goods p.  309,  §1:169  n. 
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Conunon  carriers,  expolsion  of  paaaen- 

gem p.  310,  §  2188  n. 

liability  for  transportation  1)eyond  ter- 
minus of  roaa p.  310,  §  2201  n. 

parties  in  action  for  collision  of  carriers 

p.  355,  §379  n. 

release  of  one  carrier,  effedt  of 

p.  301,  §  1543  n. 

transshipment /p,  310,  §  2201 

Community  property.    See  Husbakd 

AND   WIFB. 

Compensation.    See  Oitioebs. 

Compromise,  offer  of *. .  .p.  405,  §  997  n. 

Conations.    See  Deeds. 
Conflict  of  laws,   law  goveming  dis- 
tribution  of  non-resident's  estate. . 
p.  436,  §  1667  n. 

laws  governing  property  acquired  by 
husband  and  wire  in  one  state  and 
brought  into  another.. .  .p.  254,  §  161  n. 
Connecting  roads.    See  Common  Oab- 

RiERs;  Railroads. 
Consideration.    See  Cont&aots. 
Consolidation,  order  for,  not  reTiewed, 

when p.  406,  §  1048  n. 

of  railroads p.  264,  §473  n. 

Ccmspiracy,  evidence  of p.  452,  §  182  n. 

one  conspirator  may  be  separately  pros- 
ecuted  p.  452,  §  182  n. 

to  extort  money,  jurisdiction  over 

p.  453,  §182  n. 

to  rob,  what  is p.  452,  §  182  n. 

Constitutional  law.     See  Municipal 
Corporations. 

act  authorizing  tax  after  meeting  of 

board  of  equalization. .  .p.  135,  §  3713  n. 

act  for  probationary  treatment  of  juve- 
nile offenders p.  484»  §  1388  n. 

act  regulating  salary  of  stenographers 

p.348,§274n. 

amendment  of  code  section  sufficiently 
expresses  obiect  in  title,  when. . .  • 
p.  122,  §  3481  n.;  p.  468,  §  634  n. 

taxing  foreign  insurance  company 

p.  13,  §622  n. 

Construction.    See  Codes. 
Contempt,  abuse  of  judge  in  brief  or  pe- 
tition  p.  417,  §  J209  n. 

affidavit gp.  418,  §§  1211  n.,  1212  n. 

agreement    to    influence    decision    of 

court p.  417,  §  1209  n. 

appeal,  right  of 

p.  419,  §  1222  n.:  p.  402,  §  963  n. 

clear  and  satisfactory  evidence  neces- 
sary  p.  418,  §  1212  n. 

committed  out  of  court's  presence. . . . 

p.418,§1212 

corporation  disobeying  injunction 

p.368,§531n. 

disobeying  or  obstructing  order 

p.  417,  §  1209  n. 

failure  to  satisfy  judgment 

p.  418,  §  1217  n. 

imprisonment  for  civil  contempt 

p.  419,  §  1218  n. 

judgment  for,  sufficiency  and  entry  of. 

.   p.  419,  §§  1218  n.,  1222  n. 

mandamus  to  compel  hearing  or  punish- 
ment of 

p.  418,  §  1210  n.;  p.  419,  §  1222  n. 

question  refused  an  answer   must  be 

^rtinent p.  449,  9  2065  n. 

refusing  to  testify  before  grand  jury  . . 

i).  472^  §  919  n. 


Contempt,  re-entry  on  land  after  dis- 
possession  p.  418,  §  1210  n. 

refusal  to  testify  or  be  sworn 

p.  418,  §  1209  n, 

service  of  order  to  show  cause 

p.  418,  §  1212  n, 

usurpation  of  office p.  178,  §  4424  n. 

Contagious   diseases.      See   Animals; 

Public  Health. 
Continuance.    See  Criminal  Law. 

discretion  as  to p.  373,  §  595  n. 

refusal  of,  not  error,  when. .  .p.  373,  §  595  n. 
trial  as  to  one  defendant  •  •  •  •  P-  373,  §  595  n. 
Contractors.    See  Building  Contracts. 
Contracts.     See   Damages;    Marsied 
Women;    Parties;  Reforbiation 
or  Contracts;  SPECino  Pervorm- 
ance;  Statute  of  .Frauds;  Stat- 
ute of  Limitations. 
^nsideration,  agreement  to  protect  one 

against  guaranty p.  319,  §  2792  n. 

cancellation  of  pre-existing  debt 

p.  302,  §  1605  n. 

forbearance p.  302,  §  1605  n. 

want  of p.  303,  §  1689  n. 

services p.  302,  §  1605  n. 

performance p.  300,  §  1473  n. 

restraint  of  trade p.  303,  §  1673  n. 

stipulation  fixing  damages  for  delay  in 
completing  building,  effect  of . . . . 

L303,  §  1670  n. 
w;  Sen- 
tence. 
Corporations.  See  Escheat;  Insurance; 
Insurance  Corporations;  Mining 
Corporations;  Municipal  Cor- 
porations; Unincorporated  As- 
sociations. 

actions  against,  estoppeL ...  .p.  260,  §  354  n. 

action  by  stockholders  a^rainst.  p.  258,  §  310  n. 

adjourned  meeting  of  directors  void  for 

want  of  notice,  when. . .  .p.  258,  §  320  n. 

agent  of,  fraud  of p.  311,  §  2306  n. 

articles  of  incorporation  as  evidence . . . 

p.  256,  §297  n. 

failure  to  file,  effect  of  ...  .p.  256,  §  299  n. 

assessment .p.  259,  §  331  n. 

limitation  of  action  for. . .  .p.  259,  §  331  n. 
salofor p.  259,  §§  342  n.,  344  n. 

books  competent  to  show  stockholders 

and  shares  subscribed p.  259,  §  322 

by-laws,  for  what  may  provide. p.  257,  §  303 

consolidation  of  railroadiB. . .  .p.  264,  §  473  n. 

contracts  p.  259,  §  354  n. 

corporate  existence,  directing  juiy  to 

find  upon p.  256,  §  297  n. 

corporate  existence,  proof  of  .p.  256,  §  297  n. 

correction  of  erroneous  filing  of  incor- 
poration    p.  261,  §  363 

de  facto  corporation,  legality  of  acts . . 

p.260«§358n. 

division  of  stock p.  258,  §  309  n. 

election  of  directors p.  258,  §  307 

election  of  directors,  action  to  set  aside 

p.  258,  §  315  n. 

elections,  manner  of  voting,  .p.  258,  §  307  n. 

execution  against  stock  purchased  by 
corporation  at  assessment  sale. . . . 
p.  259,  §  344  n. 

foreign,  jurisdiction  over. .  .p.  439,  §  1822  n, 

foreign,  service  of  summons  on 

7 p.  358,§411n. 

increasing    and    diminishing    capital 

stock p.  260,  §  359  n. 
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I,  injunctioD,  service  of  on. 
p.  368.  §531  n. 

money  advanced  to  by  director 

-. p.  258,  §306n. 

mortgage,  execution  of  by .  .p.  321,  §  2920  n. 

note,  ezecation  of,  by p.  328,  §  3244  n. 

owning  their  own  lots  and  bnildings 

p.  261,  §363 

parol  evidence  admissible  to  prove 
whether  one  a  stockholder  or  offi- 
cer  p.  256,  §298n. 

qno  warranto  against,  for  usurpation  of 

franchise p.  393,  §803n. 

realty,  mortgage  or  sale  of p.  267,  §  598 

power  of  president  to  purchase 

p.  261,  §360  n. 

power  to  hold p.  261,  §360  n. 

restraining   acts   of,    witiiout    notice 

p.  368,  §53Vn. 

restraining  business  of p.  368,  §  531  n. 

salary  of  president,  resolution  of  direc- 
tors competent  to  show .  .p.  257,  §  303  n. 

stock.    See  .foniDEii  of  Actions. 

mortgage  of p.  259,  §  324  n. 

note  given  in  payment  of  subscription 
isvaUd p.  237,  J  300  n. 

stockholder  bound  by  articles  of  incor- 
poration and  by-Uws. . .  .p.  257,  §  301  n. 

stocKholders,     limitation      of     action 

against p.  353,  §  359  n. 

surety,  corporation  as 

p.  320,  §  2831  n. ;  p.  407.  §  1056 

transfer  of  stock,   action  to  compel, 

when  barred p.  259,  §  347  n. 

to  enable  one  to  act  as  director  makes 

him  liable p.  259.  §322  n. 

to  escape  liability p.  259,  §  322  n. 

ultra  vires p.  259,  §  354  n. 

venue  in  action  against p.  357,  §  395  n. 

Costs.    SeePABTinoN;  Venue. 

allowance  o^  in  injunction  suit 

p.  367,  §  526  n. 

appeal  from  order  taxing. . .  .p.  402,  §  963  n. 

entry  of  pending  motion  to  re-tax 

p.  406,  §  1035  n. 

erroneous  entry  of p.  406.  §  1033  n. 

filing  undertalun^  for p.  250,  §  45  n. 

in  contested  election  case 

p.  17,  §1067,  n.;  p.  410,  §]125n. 

judgment  for p.  406,  §  1033  n. 

memorandum  of p.  406,  §  1033  n. 

percentage,  right  to p.  406,  §  1022  n. 

where  specific  performance  refused 

p.  406,  §  1024  n. 

Oo-tenancy.    SeeGROWiNa  Cbops. 

adverse  possession • 

p.  349,  §  318  n.;  p.  350,  §  321  n. 

eonvejrance  of    un<Uvided   portion   of 

mining  right p.  272,  §  810  n. 

'  partition,  adverse  possession. p.  350,  §  322  n. 

!  partition,  mistake  in  deed,  reforma- 
tion of,  limitation  of  action 
p.  352,  §3^  n. 

Connterclaiiii.    See  Cross-oomplaint. 
action  on  separate  contract  as.  p.  361.  §  438  n. 

answer  joining  causes  of  action 

p.  361,  §488  n. 

balance  due  on  open  amount  as. 

p.361,§438n. 

cause  of  action  in  favor  of  one  joint  de- 
fendant  p.  361,  §  438  n. 

cross-demands  as. p.  361,  §  438  n. 

must  be  denominated  as  such  in  answer. 

p.  361,  §438 n. 


Oonnterclaim,    promissory    notes    aa- 

siffned  before  security. .  .p.  361,  §  438  n. 

unsettled  partnership  account  aa. 

p.  361,  §438  n. 

use  and  occupation,  rent  for  as,  in  eject- 
ment  ^ p.  361,  §  438  n. 

Ckmnties.    See  Jails. 

act  authorizing  bonded  indebtedness  for 

certain  purposes p.  145,  §  4003  s» 

act  providiuff  for  funding  indebtedness, 

issuing  bonds. ,. p.  146,  §  4004  s» 

bonds,  issuance,  validity,  and  form  of. 

p.  147,  §  4048  n. 

bonds,  payment  of p  147,  §  4048  n. 

bonds,  purchaser  of  void  . .  .p.  147,  §  4048  n. 

claims  against,  pajnnent  according  to 

priority p.  148.  §  4072  n. 

daim  against^  verification  of.p.  148,  §  4072  n. 

county  government  act p.  190,  appendix 

expenses  must  be  paid  from  mcome  for 

year. p.  148,  §4070  n. 

indebtedness  cannot  be  paid  from  reve- 
nue of  future  ^ear p.  148,  §  4070 

liability   for   injuries   from   defective 

bridge p.  1 45,  §  4003  n. 

order  for  support  of  juvenile  offender, 

vaHdity  of p.  484,  §  1388  n. 

Oounty  clerks,  assignment  of  salaries 

before  due  by  deputies. p.  150.  §  4204  n. 

certifying  affidavits  lor  pension  claim- 
ants without  charge p.  150,  §  4204  s. 

deputies,  salaries  of p.  149.  §  4204  n. 

mandamus  to  coropd  auditor  to  audit 

warrant  of  deputies. .  .p.  149.  §  4204  n. 

salary  of p.  149.  §4204 n. 

County  goveniiii6nt1ull..p.  190,  appendix 

bill,  effect  of,  on  county  treasurer  or 

auditor p.  114,§342S 

Coapons.    See  Bonds. 

Courts.    See  Mayor;  Superiob  Judges. 

city  court  of  Los  Angeles,  constitution 

does  not  affect p.  154,  §  4386  n. 

Covenants.    See  Deeds;  Landlord  an d 
Tenant. 

breach  of  covenant  to  give  possession 

of  leased  premises p.  329,  §  3306  n. 

damages  for  breach p.  3*29,  §  3306  n. 

forfeiture  of  lease  for  breach  of 

p.  306,  §  1931  n. 

for  purchase  -and  sale  of  leased  prem- 
ises, performance  of . .    p.  329,  §  3306  n. 

independent p.  300,  §  1439  n. 

quiet  enjoyment p.  306,  §  1927  n. 

right  of  action  for  breach,  on  death  of 

joint  lessor p.  306,  §  1934  n* 

runninf^  with  the  land p.  300,  §  1464  n. 

CxedibQity.  See  Witnesses. 
Criminal  law.  See  Abduction;  Ac- 
complices; Adultery;  Arbbst; 
Arson;  Assault;  Battert;  Bri- 
BERT;  Burolart;  Burial;  Con- 
sfiracy;  Elections;  Embezzlb- 
hent;  Explosives;  ExTRADmoN; 
False  Imprisonment;  False  Per- 
sonation; False  Pretenses; 
Forgery;  Grand  Jury;  Ha- 
beas Corpus;  Homicide;  House 
OP  Correction;  JuRisDionoN; 
Justice  of  the  Peace;  Larceny; 
Libel;  Lotteries;  Kisdemean- 
ORS;  Pawnbrokers;  Perjury; 
Bape;  Robbery;  School  of  In- 
dustry; School  of  Reform;  Se- 
duction; Sknticncb;  Wa&rants. 
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CMminal  law,  absence  of  defeadant . . . . 

p.  475,  §1043  iL 

accessary  after  the  fact p.  453,  §  187  n. 

accomplices,  child  acting  under  coer- 
cion.   p.  451,  §  31  n. 

feigned p.  451,  §  31  n. 

alibi,  proving p.  478,  §  1102  n. 

appeal   from  deoiaion    sostaining   de- 
murrer   p.  474,  §  1007  n. 

argument  of  counsel,  refusal  to  stop, 

when  error p.  476,  §  1093  n. 

what  proper .p.  477,  §  1095  n. 

assignment  of  counsel  to  defendant. . . . 


..p.  473,  §987  n. 


baU....: p.  482,  §§1272  n.,  1284  n.; 

p.  485,  §  1291  n. 

bill  of  exceptions 

p.  480,  §§1171  n.,  1174  n. 

change  of  venue,  affidavits 

p.  475,  §§1033n.,  1034 

duties  of  court p.  475,  §  1035 

manner  of  making  application 

p.  475,  §1034 

popular  excitement p.  475,  §  1033  n. 

pending  action,  removal  of 

p.474,§1033 

transmission  of  papers. .  .p.  475,  §  1036  n. 
circumstantial  evidence. . .  .p.  477,  §  1102  n. 
commitment  by  justice. . .  .p.  484,  §  1487  n. 
by  one  and  examination  by  another 

justice p.  471,  §  821  n. 

date  of  filing p.  471,  §  809  n. 

may  be  for  any  offense  evidence  shows 

p.472,§872n. 

sufficiency  of p.  472,  §  872  n. 

warrant  of,  presumption  as  to 

p.472,§877n. 

complaint,  swearing  to 

p.  347,  §177  n.;  p.  471,  §  806  n. 

confession  of  defendant. . .  .p.  483,  §  1321  n. 

continuance,  absence  of  attorney 

...  1 p.  476,  §  1052  n. 

after  commencement  of  trial 

p.  480,  §  1173  n. 

consent  to p.  471,  §  861  n. 

postponement,  when  proper 

p.  476,  §  1052  n. 

to  obtain  return  of  deposition 

p.  476,  §  1052  n. 

conviction  for  less  offense. .  .p.  458,  §  245  n. 
former,    appeal   from  judgment   on 

plea  of p.  470,  §  687  n. 

former,  plea  of p.  470,  §  687  n. 

meaning  of. p.  470,  §  681  n. 

declarations,  admissions,  or  confessions 

of  defendant p.  477,  §  1 102  n. 

defendant  in  different  information  a 

witness p.  443,  §  1882  n. 

standing  mute p.  474,  §  1024  n. 

demurrer,  ailowing.p.  474,  §§  1007  n.,  1008 n. 
counsel,  absence  of,  on  overruling. . . 

p.  474,  §  1007  n. 

depositions 

p.  478,  §  1102  n.;  p.  483,  §  1345  n. 

act  allowing  reading  of  is  valid 

p.  470,  §  686  n. 

failure  to  return. p.  472,  §  883  n. 

dismissal  for  delay  in  trial,  .p.  483,  §  1382  n. 
dismissal  of  bill  by  grand  jury,  effect 

of p.  473,  §  942  n. 

drunkenness  as  defense p.  451,  §  22  n. 

evidence  of  on  indictment   for   as- 
sault to  commit  murder.,  p.  457,  §  217  n. 
impairing  mental  faculties,  p.  463,  §  470  n. 


Orixninal  law,  election  inspector  refus- 
ing to  swear  voter p.  21,  §  1234  n. 

evidence,  extorted  statements  as 

p.  470,  §  688  n. 

flight p.  477,  §1102  n. 

of  another  offense p.  478,  §  1102  n. 

preponderance  of p.  464,  §  487  n. 

reporter,  transcript  of  testimony  of 

deposing  witness 

p.  471,  §864  n.;  p.  472,  §  869  n. 

receiving,  out  of  court. .  .p.  480,  §  1137  n. 
exclusion  of  spectators  from  court. . . . 

p.  128  n.;  p.  474,  §686 n. 

examination p.  472,  §  872  n. 

facts  occurring  subsequent  to  offense . . 

p.477,§1102n. 

false  representations  as  to  wealth 

p.466,§632n. 

former  conviction  of  another  offense. . 

p.  456,  §211  n. 

former   jeopardy,  plea    of,    defective, 

when. p.  474,  §  1017  n. 

fraudulently  taking  water  from  main. 

p.465,§504n. 

grand  jury,  evidence  of  testimony  be- 
fore    p.  473,  §  926  n. 

illegal  examination  and  commitment, 

when .  waived p.  474,  §  996  n. 

indictment  and  information,  confession 

of  demurrer jp.  474,  §  1007  vu 

date  of  commission  of  offense 

..p.  473,  §955n. 

defendant  charged  by  fictitious  name 

p.471,§809n. 

designation  of  offense p.  471,  §  809  n. 

dupHcity.p.  457,  §  217  n.;  p.  462,  §  424  n. 

illegal  commitment,  effect  of 

p.  474,  §995  n.;  p.  471,  §809  n. 

illegal  or  prejudiced  grand  jury,  ef- 
fect of  p.  473.  §  995  n. 

indorsement  of  defendant's  name  as 

witness p.  473,  §  943  n. 

indorsement  of  names  of  witnesses . . 

: p.  473,  §943  n. 

misnomer  of  defendant. . .  .p.  473,  §  953  n. 

misnomer  of  person  injured 

p.  473,  §  956  n. 

name  of  county p.  473,  §  950  n. 

not  based  on  charge  for  which  de- 
fendant held p.  473,  §  995 

variance p.  467,  §  694  n. 

informing  defendant  of  right  to  chal- 
lenge  p.  476,  §  1066  n. 

insanity  as  defense p.  451,  §  26  n. 

defect  of  understanding  as  defense . 

p.457,§217n. 

expert  on p.  451,  §  26  n. 

instniction,  assumption  of  guilt  of  de- 
fendant,  p.  479,  §1127n. 

as  to  character ...p.  479,  §  1127  n. 

failure  to  reduce  to  writing 

p.  479,  §  1127  n. 

innocence,  burden  of  proof 

p.  479,  §  1127  n. 

on  failure  of  defendant  to  testify .... 

p.  483,  §  1323  n. 

opinion  by  court  in,  what  is  not. . . . 

p.  479,  §  1227  n. 

oral p.  479,  §  1127  n. 

re-charging  jury p.  480,  §  1138  n. 

to  aoqut p.  478,  §  1118  o. 

intent .....p.  451,  §  7  n. 

jail,  injuring,  variance  in  evidence 

p.467,§594n. 
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Oriminal  law,   jail,    injaring  public, 

what  coDBtitntes p.  467,  §  594  n. 

jeopardy,  what  is  not p.  470,  §  687  n. 

indgment  must  conform  to  verdict. . . . 

p.  481.  §  1207  n. 

jnriBdiction  of  court,  objection  to,  how 

taken p.  473,  §  995  n. 

jurisdiction,  transcription  of  reporter's 

notes  not  necessary  to.. p.  473,  §995  n. 

juror  conversing  about  case. p.  479,  §  1122  n. 

jury,  challenge  for  actual  bias 

p.  476,  §  1074  n. 

challenge  for  bias  not  reviewable 

p.480,§1170n, 

challenge  for  cause,  no  exception  lies 

....p.  476,  §1072 n. 

challenge  for  non-residence  is  chal- 
lenge for  cause p.  476,  §  1069  n. 

peremptory  challenges. .  .p.  476,  §  1069  n. 
peremptory    challenge   for   scruples 
against  death  penalty,  .p.  476,  §  1074  n. 

chaUenge  to  panel p.  476,  §  1059  n. 

discharge  of  consent,  when  presumed. 

p.  480,  §1140  n. 

impaneling .p.  475,  §  1046  n. 

objection  to  juror  taken  after  verdict 

p.  476,  §  1068  n. 

order    directing    summoning,-  when 

sufficient p.  475,  §  1046  n. 

receiving  form  of  verdict  from  clerk 
is  not  irregularity p.  481,  §  1181  n. 

knowingly,  meaning  of p.  451,  §  7  n. 

malice p.  451,  §  7  n. 

mandamus  to  proceed  with  preliminary 

examination p.  471,  §  858  n. 

misleading  form  of  verdict  on  charge  of 

former  conviction p.  479,  §  1127  n. 

moral  certainty p.  479,  §  1127  n. 

motion  in  arrest  of  judgment 

p.  481,  §1185  n. 

objection  to  question p.  472,  §  869  n« 

opening  statement  for  defendant 

-p.  476,  §  1093  n. 

plea  of  guilty,  withdrawal  of,  after  sen- 
tence  p.  474,  §  1018  n. 

presenting  fraudulent  claim  to  super- 
visors  p.  451,  §72  n. 

prinoipalB,  parties  to  joint  assault  are. 

p.  451,  §  31  n. 

prior  conviction,  asking  defendant  as 

to p.  474,  §  1025  n. 

prior  conviction,  finding  of,  not  neces- 
sary, when p.  474,  §  1025  n. 

probationary  treatment  of  juvenile  of- 
fenders, validity  of  act. p.  484,  §  1388  n. 

proof  of  prima  facie  case  by  prosecu- 
tion, effect  of. y.  478,  §  1106  n. 

prosecution,  private  counsel  in  ...... . 

p.  476,  §  1095  n. 

pronouncing  jud^pient p.  481,  §  1200  n. 

railroad,  obstructing p.  467,  §  587  n. 

reading  information  to  jury.  p.  476,  §  lt)93  n. 

reasonable  doubt p.  479,  §  1127  n. ; 

..; ....D.  477,  §1096 n. 

reopening  case  to  introduce  plea  of  once 

in  jeopardy p.  477,  §  1102  n. 

remark  by  court  that  prosecution  hand- 
icapped, when  cured. .  .p.  475,  §  1046  n. 

reputation  and  character  of   defend- 
ant  p.  477,  §1102  n, 

■iokness  of  juror,  procedure  m  case  of. 

p.  479,  §  1123  n. 

stenographer's  notes,  date  of  filing .... 

p.  471,  §809  n.;  p.  472,  §869  n. 


Oriminal  law,  swearing  to  complaint. . 

p.  473,  §  995  n. 

two  convictions,  commencement  of  im- 
prisonment of  second  conviction . . 
p.  470,  §669  n. 

verdict,  finding  on  previous  conviction 

p.  480,  §  1158  n. 

verdict,  finding  degree  of  crime 

p.  480,  §  1157  n. 

verdict,  polling  jury  in  absence  of  de- 
fendant's counsel .p.  480,  §  1148  n. 

verdict,  presence  of  ddfendant  on  re- 
turn of p.  480,  §  1148  n. 

view  of  place  of  crime p.  478,  §  1119  n. 

waiver  of  jury  by  pleading  guilty 

p.  474,  §  1018  n. 

willful p.  45 1 ,  §  7  n. 

willful  act,  what  is p.  479,  §  1 127  n. 

witnesses,  defendant,  in  different  in- 
formation   p.  483,  §  1321  n. 

Croppers.    See  Landlord  and  Tenant. 
Crom-complaint.    See  CoaNTSBCLAiM. 
breach  of  warranty  on  sale  of  good- 
will properly  set  up  in,  when 

p.  275,  §  993  n. 

nature  of,  and  what  necessary  to 

p.  361,  §  442  n. 

pleading  in p.  361,  §  442  n. 

what  may  be  set  up  as p.  361,  §  442  n. 

Crom-dexnands.    See  Counterclaim. 
Damages.   See  Eminent  Domain;  For- 
cible Entry  and  Unlawful  De- 
tainer. 

against  sheriff  for  levying  on  property 

covered  by  chattel  mortgage 

p.  330,  §3336n. 

agreement  for  manufacture  of  lumber, 

damages  for  breach ....  p.  330,  §  3308  n. 

amount  ofj  mast  be  proved. p.  329,  §  3301  n. 

breach  of  contract  of  sale. .  .p.  329,  §  3308  n. 

diversion  of  water p.  330,  §  3333  n. 

excessive p.  330,'  §  33.33  n. 

exemplary,  for  tort p.  329,  §  3294  n. 

failure  to  prove  amount  of,  as  a  fact, 

effect  of p.  330,  §  3318  n. 

growing  fruit  trees,  destruction  of . . . . 

p.  330,  §  3346  n. 

injury  to  land  not  described  in  com- 
plaint  p.  330,  §  3333  n. 

judgment  in  excess  of  amount  prayed 

for p.  371,  §  564  m 

liquidated,  for  failure  to  deliver  pos- 
session of  land p.  330,  §  3334 

nonsuit,  granting,  when  plaintiff  enti- 
tled to  nominal  damages  is  error. . 
p.  330,  §  3360  n. 

plaintiff,  dnzv  of,  to  lighten. p.  330,  §  3308  lu 

possible  pronts,  loss  of,  as  element  of. . 

p.  329,  §  3300  n. 

special,  evidence  of p.  329,  §  3306  n. 

special,  must  be  proved p.  329,  §  3202  n. 

stipulating  fixing  damages  for  delay  in 

completing  building . . .  .p.  303,  §  1670  n. 

when  excessive p.  330,  §  3308  n. 

Dams.    See  Waterooubses. 

Deaf.    See  Blind. 

Death.    See  Aoenct;  Burial;  Parties. 

presumption  of p.  446,  §  1963  n. 

DedicatioxL,  erection  of  obstructions  to 
road  is  evidence  in  rebuttal  of . . . . 
p.  97,  §  2618  n. 

findinff  that  road  used  as  puolic  road, 
wnat  evidence  of  obs^uction  does 
not  overcome p.  97.  §  2GI8  n 
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Dedication  not  presumed  without  evi- 
dence of  nneqnivocal  intention.  . . 
p.  97,  §2618  n. 

recording  of  map  with  streets  marked 

thereon,  effect  of p.  97,  §  2618  n. 

right  to  dedicated  street  not  subject  to 

adverse  possession p.  97,  §  2618  n. 

holder   of   certificate  of   porcbase  of 

school  lands  may  dedicate  it 

p.  97,  §2618  n. 

stronger  evidence  necessary  to  Hhow 
£dication  of  country  road  than 
city  street p.  97,  §  2618  n. 

use  of  road  for  two  years  does  not  show 

p.  97,  §2618  n. 

Deeds.  See  Aokkowledomxnts;  Boun- 
DABUS;  Fraitd. 

absolute  in  form,  when  a  mortgage .... 

p.  322,  §2924  n. 

absolute  with  defeasance,  action  for  re- 
conveyance   p.  323,  §  2948  n. 

actual  fraud,  deed  obtained  by,  when 

p.  301,  §1572  n. 

agreement  to  assume  and  pay  mortgage, 

effect  of p.  277,  §  1109  n. 

ambiguities 

p.  273,  §  831  n.;  p.  276,  §  1092  n. 

blanks  in,  filling,  after  execution 

p.  276,  §  1092  n. 

consideration p.  276,  §  1092  n. . 

covenants  of  warranty,  what  is  not  a 

breach  of p.  277,  §  1113  n. 

delivery,  execution  includes 

p.  275,  §  1054  n. 

necessity  of p.  275,  §  1054  n. 

presumed  to  be  at  date.  .p.  275,  §  1055  n. 

to  a  third  person p.  276,  §  1059  n. 

to  bank p.  275,  §  1054  n. 

what  constitutes,  and  evidence  of. . . 
p.  275,  §  1054  n. 

description p.  276,  §  1092  n. 

description,  omission  of  land  from,  ef- 
fect of p.  276,  §  1092  n. 

escrows p.  275,  §  1057  n. 

proviso  to  resell  to  grantor,  effect  of. . 

p.270,§711n. 

quitclaim  deeds .p.  276,  §  1105  n. 

quitclaim,  estoppel  by p.  276,  §  1106  n. 

record  of  as  evidence p.  278,  §  1213  n. 

restriction  in  deed  conveying  right  to 
maintain  reservoir,  what  is  not. . 
p.  276,  §  1069  n. 

subsequent  purchaser  with  notice  of 

prior  deed p.  278,  §  1107  n. 

transposition  of  initials  of  grantor,  ef- 
fect of p.  277,  §1185  n. 

Deeds    of    trust,   nature,  effect,  and 

rights  under .p.  321,  §  2924  n. 

Defiaalters,   limitation   against  officer, 

who  is p*  6,  §  416  n. 

Defietults.    See  Jitdoksmtb. 

Definitions,  credits p.  131,  §  3617 

debte p.  131,  §8617 

full  cash  value p.  131,  §3617 

powing  crops p.  131,  §3617 

improvements p.  131,  §  8617 

"lode" p.  392,  §748  n. 

personal  property p.  131,  §3617 

"placer*^ p.  392,  §748  n. 

property p.  181,  §  8617;  p.  249,  §  14  n. 

realestote p.  131,  §3617 

"value" p.  131,  §3617 

Del  Korte  County,  boundaries  of . . . . 

p.  139,§3909 


Del  Norte  County,  debts  of,  division 
of,  between  Del  Norte  and  Sis- 
kiyou counties p.  139,  §  3909  s. 

records  of p.  139,  §  3909  s. 

Demurrer.     See  Appeals;    Criminal 
Law;  Pleading  and  Practigb.  . 
Depositions.    See  Criminal  Law. 

admissibility  without  proof  of  absence. 

p.  446,  §  2021  n. 

answers  in,  when  hearsay,  .p.  446,  §  2019  n. 

business  of  deponent,  stating  of 

p.  472,  §869  n. 

estoppel  to  deny  that  there  was  no 

commission. p.  446,  §  2024  n. 

failure  to  answer  interrogatory 

p.  446,  §2026n. 

failure  to  use p.  446,  §  2019  n. 

in  criminal  case p.  483,  §  1345  n. 

inquiry  as  to  residence,  what  suffi- 
cient to  admit p.  446,  §  2019  n. 

notice  of  taking p.  447,  §  2031  n. 

objection  to  question p.  446,  §  2025  n. 

reading  of,  in  criminal  trial,  .p.  470,  §  686  n. 

search  for  prosecuting  witness,  when 

sufficient  to  admit p.  478,  §  1102  m 

taken  under  stipulation 

^.  446^  §§  2019  n.,  2024  n. 

Description.    See  Deeds. 

false  in  part,  when  valid.  .  .p.  449,  §  2077  n. 
Devisees.     See    Statute  ojt  Limita- 
tions; Wills. 
Diseases.    See  Public  Health. 
DismissaL    See  Appeals. 

entrv  of  judgment  of,  when  necessary* 

" p.  383,§668ii. 

in  what  cases  action  may  be  dismissed 

p.371,§581n, 

of  appeal p.  398,  §  964  n. 

District  attorneys,  additional  compen- 
sation for  convictions  for  misde- 
meanors in  Fresno p.  150,  §  4266  n. 

employing  at  extra  compensation  to  at- 
tend to  case  in  anower  county. . .  • 
p.  150,  §4266  n. 

percentage,  district  attorney  in  Lake 

County  entitled  to p.  150,  §  4266  n. 

Ditches.      See    Canals;    Basements; 

WATERC0UR.SES. 

Divorce.    See  Homesteads;  Mabbiagi 

AND  BiyOROE. 

Doctors.    See  Phtsioiaiis. 
Domestic  animals.    See  Animals. 
Drainage.  See  Public  Health;  Swamp 

AND  Overflowed  Lands. 
Dumb.    See  Bund. 
Dying  declarations.  SeeHoMiciDB. 
Dynamite.    See  Exflobiyes. 
Basements,   conveyance   of    dominant 

tenement p.  271,  §  801  n. 

extinguishment  of  servitude.. p.  272^  §  811  n. 
owner  of  land  subject  to  easement  may 

maintain  ejectment p.  271,  §  810  n. 

ways P-271,  §801ii. 

water-ditch  running  across  adjoining 

tracts  of  land p.  27 1,  §  801  n. 

Bdocation.    See  Schools. 
dissemination  of  knowledge  of  arts^  sci- 
ences, and  literature p.  624  s. 

founding  of  art-galleries  and  lihnnes 

p.  624  s. 

3Qeetment.    See  Couktbrolaim. 
by  purchaser  under  execntion,  record, 

what  should  show p.  887,  §  708  n. 

general  yerdiot  in p-  876»  §  626  n* 
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Zyectmenty  owner  of  land  snbject  to 

easement  may  maintain. p.  271,  §  810  n. 
undertaking  on  appeal  in. . .  .p.  396,  §  945  n. 

▼erdict  in,  when  merely  advisory 

p.  375,  §  626  n. 

Election,  by  widow p.  423,  §  1333  n. 

XilectioxiB,  act  to  prevent   nrand  npon 

voters p.  21,  §  1191  s. 

ballots,  act  to  prevent  circniation  of 

bogus p.  20,  §  1191  8. 

counting  of,  manner  of 

.p.  21,  §  1257;  p.  23,  §  1258 

custody  of  ballots  by  contestant  .... 

: p.23,§1259n. 

erasure  of  name  of  officer  in  scratch- 
ing, effect p.  21,  §  1201  n. 

erasure  on,  how*  must  be  made 

p.  21,§1204 

form  of p.  20,  §  1191 

mistake  in 

p.  21,  §  1201  n.;  p.  410,  §  1111  n. 

must  be  strong  and  inclosed  in  sealed 

envelope P.  23,  §  1259 

short,  properly  rejected. .  .p.  21,  §  1191  n. 
vignette  of,  to  be  filed  with  county 

clerk p.  21»  §  1191  s. 

board  of,  how  appointed p.  18,  §  1142 

boards  of,  time  of  appointment  of 

p.  18,§1131 

boards  of.  who  not  eligible p.  19,  §  1142 

compensation  of  officers  of p.  17,  §  1072 

contest,  ballots  best  evidence  of  num- 
ber of  votes  received. . .  .p.  24^  §  1283  n. 

evidence  and  burden  of  proof 

p.  410,  §1122  n. 

returns  prima  facie  evidence  on 

p.24,§1283n. 

oosts  in  contested  election  case 

p.  17,  §  1067  n. 

where  there  is  a  tie-vote.  .p.  410,  §  1125  n. 
court  may  declare  who  was  elected. . . . 

p.  410,  §1123  n. 

electors  for  president  and  vice-presi- 
dent, when  to  assemble. . .  .p.  24,  §  1315 

great  register  of  voters  to  be  kept 

p.  18,§1094 

inspector,   indictment    for    failure  to 

swear  voter,  sufficiency  of ,.. 

p.21,§1234n. 

refusing  to  swear  voter,  instruction 
as  to  guilt,  what  proper  .p.  21,  §  1234  n. 

powers  of p.  19,  §  1145 

instruction  on  indictment  for  refusal  to 

swear  voter p.  451,  §  41  n. 

place  of  election,  desi^;nating.  ..p.  18,  §  1131 
polls,    time   of  openmg   and  closing, 

p.  19,§1160 

precincts,  alteration  of p.  18,  §  1129 

precinct?,  supervisors  to  establish  elec- 
tion  p.  18,  §  1127 

restraining  declaring  the  result  of  ... . 

p.  332,  §  8423  n. 

returns,  time  to  canvass p.  ^,  §  1278 

saloon  must  not  be  selected  as  place  of. 

p.  18,§1131 

taUies p.  28,  §  1258 

want  of  proclamation  invalidates,  when. 

p.  17,  §1053  n. 

fimbezzlement^   agent,    embezdement 

by p.  466,  §  608  n. 

attorney  at  law,  embezzlement  by  .... 

p.  465,  §  506  n. 

bailee,  embesdement  by p.  465,  §  507  n. 

evidence p.  462,  §  424  n. 


Embezzlement,  extradition 

p.  462,  §  424  n.;  p.  4^  §  1547 el 

indictment p.  46%  §  424  b. 

information p.  465,  §  508  a. 

instruction p.  465,  §  503  a. 

procuring  judgment'. p.  465,  §  503  n. 

Eminent  domain.  See  Guakdias  astd 
Wakd. 

appeals p.  402,  §  963  n. ;  p.  421,  §  1257  a. 

assessmeot  of  damages p.  420,  §  1248  n. 

railroad    must    compensate   adjoinio^ 
owner  to  obtain  right  of  way  over 

street p.  26^  §  470a. 

compensation,  bond  to  secure 

p.  421,  §  1251  n, 

necessary p.  421,  §  1251  n. 

when  made p.  421,  §  1248  a. 

damages,  value  of  land,  of  what  date 

determined    p.  421,  §  1249  n. 

highway,  appropriation  for,  when  suffi- 
cient  • p.  421,  §  1251  n. 

pleading  ia  action  to  condemn  land 

for p.  419,  §1244n. 

proceedings  on  condemning  land  for. 

p.  419,  §  1241  n. 

report   of   viewers,    jurisaietion    of 

supervisors p.  419,  §  1243  n. 

joinder  of  proceedings  in. ..  .p.  419,  §  1243  n. 

necessary  use p.  419,  §  1241  n. 

place  of  trial p.  419,  §  1243  n. 

pleading  in  action p.  419,  §  1244  n. 

private  use  will  not  authorize,  p.  419,  §  1238  n. 
proceeding,  when  commenced. 


.p.  419,  §  1243  B. 
foi 


railroad,  condemning  land  for. 

p.  419,  §  1242  n. 

right  of  possession p..  421,  §  1254  n. 

summons,  publication  oi . . .  .p.  358,  § 412  n. 

venue  in  action  for  condemnation 

p.  357,  §392  n. 

verdict  and  judgment p.  421,  f  1248  a. 

ward's  realty p.  419,  §  1238  b. 

water  company,  right  of  to  exerciae. . . 

p.  419,  §  1238  n. 

Entire  contracts.    See  ICastkk  ahd 

Servant. 
Equity,  findings  in  equitable  actions. . . 

p.  376,  §63311. 

limitationa  in .p.  352,  §  343  n. 

Eecapes.     See   School  of  LrsvariKT; 

School  of  Eevorv. 
Escheat.    See  Attobnby-Gknzral. 
action  by  attorney-general,  when  pie- 
mature p.  270,  §  672  a. 

examination  of  books  of  corporation. . . 

p.  421,  §  1269  B. 

non-resident   alien,    faUure   to   claim 

property p.  270;  §  672 

prolseeding,  whenahould  be  brought. . . . 

p.  422,  §  1S69  a. 

property  of  intestate  who  leaves  for* 

eign  heirs p.  270,  ^  671  n.,  672  n. 

Escrows.    See  Dkbds. 

Estates  of  decedents.     See  Ezica- 

T0B8  AND  ADBCnUBTBATOBS;  HOMS- 

8TBAS8;  Statute  of  Lqhtatioss; 

Wills. 
aoooanting  by  surviving  puiaier 

p.  431,  §  1685  B. 

appeal  from  decree  settling  adminisCFa- 

tor's  account,  time  of  taking 

p.  394,  §93911. 

appeals  from  proceedings  taken  in 

p.  402,  §  963  A, 
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Vstates  of  decedents,  claim,  action  on 

p.  426,  §  1498  n. 

action  on,  pleadings  in. .  .p.  426,  §  1498  n. 
allowance  and  rejection,  .p.  426,  §  1496  n. 
allowance  of,  when  may  be  set  aside 

ex  parte p.  394,  §  937  n. 

amendment'of p.  426,  §  1496  n. 

attorney's  fee  is p.  426,  §  1496  n. 

barred,  allowance  of p.  427,  §  1499  n. 

for  money  received  to  plaintiflTs  use, 

rejection,  when  proper.. p.  426,  §  1496  n. 
informality  in,  effect  of .  .p.  426,  §  1498  n. 

interest  on p.  426,  §  1494  n. 

last  approval  of  copy p.  426,  §  1497  n. 

order  allowing  attorney's  fee  is  ap- 
pealable  p,  426,  §  1496  n. 

presentation  of.  .p.  426,  §§  1493  n.,  1494  n. 
reference  of  to  determine  correctness 

p.  427,  8  1507  n. 

statute  begins  to  run  on*  when 

p.  427»§^1499n.,  1500 n. 

ooort  may  empower  execntor  to  mort- 

^e  or  lease p.  428,  §  1577 

distribution,  action  to  recover  distrib- 
utive share p.  435,  §  1664  n. 

appeal  from  decree  of p.  436,  §  1666  n. 

bona  fide  assignee  is  entitled  to 

..'. p.  434,  §  1664 n. 

bond  b^  petitioner  for p.  435,  §  1663 

conclusiveness  of p.  436,  §  1666  n. 

description  of  land  in  decree  of 

D.  436,  §  1666  n. 

determination  of  adverse  claim  on. .. 

p.  435,  §  1664  n. 

final  petition  for p.  436,  §1665n. 

final  settlement  of  account 

P..436,  §1699 

non-resident's  estate,  law  governing 

p.  436,  §  1667  n. 

notice  of  decree  of p.  433,  §1634n. 

notice  of  hearing 

# p.  433,  §  1633  n.;p.  434,  §  1660  n. 

partial,  on  executor's  petition 

p.  434,  §  1658  n. 

petition  for  after  one  year.. .  .p.  435,  §  1663 
time  to  appeal  4bx>m  order  of  partiaL. 

p.  394,  §  939  n. 

undertaking  on  appeal  from  decree  of 

p.  396,  §  941  n. 

executor's  claim  against. . .  .p.  427,  §  1510  n. 

family  allowance p.  425,  §  1465  n. 

additional p.  425,  S  1466  n. 

effect  of  second  marriage  or  separa- 
tion on  right  to p.  425,  §  1465  n. 

heirs  may   maintain  action  to   quiet 
tiUe  without  joining  executor. .... 

p.  425,  §1452  n. 

judgment  valid  without  personal  no- 
tice  p.  436,  §  1666  n. 

manner  of  obtaining  authority  to  mort- 
gage  p.  428,  §  1578 

manner  of  obtaining  order  to  lease. . . . 

p.430,§1579 

mortgage,  presentation  and  action  on. . 

p.427,§  1500  n. 

parties  in  actions  against. . .  .p.  35i5,  §  379  n. 

power  of  administrator  to  lease 

p.  431,  §  1581  n. 

proceeding  to  establish  heirship,  re- 
fusal to  open  default. .  p.  434,  %  1664  n. 

purchase  by  executor p.  428,  §  1576  n. 

nde,  action  by  heirs  for  property  sold, 

limitation  of p.  428,  §  1573  n. 

at  public  auction p.  427,  §  1544  n. 


Bstates  of  decedents,  sale,  description 

of  realty  in  petition  for  .p.  427,  §  1537  XL 
estoppel  of  mmors  from  consent  of 

attorney p.  427,  §  1563  n. 

excess  over  appraisement. p.  428,  §  1575  n. 

fraudulent p.  428,  §  1571  n. 

necessity  for p.  427,  §  1537  n. 

neglect  or  misconduct  of  executor, 

aotion  for p.  428,  §  1571  n. 

order  for p.  427,  §  1547  n. 

publication  of  notice p.  437,  §  1705  n. 

private p.  427,  §§  1547  n.,  1549  n. 

without  order  of  court. .  ..p.  427,  §  1517  n. 
Estoppel,  by  quitclaim  aeed.p..276,  §  1106  n. 

in  actions  against  corporations 

p.  260,  §354  n. 

of  one  exercising  office p.  392,  §  803  n. 

of  one  unlawfully  usurping  public  office 

p.  1,  §7n. 

of  mortgagor,  passing  of  after-acquired 

tide p.  323.  §  2930  n. 

to  deny  that  propert^r  mortgaged  by 

wife  was  community  property 

.p.  389,  §  726  n. 

Eureka.    See  Habbor  CoMMissioNEfis. 
Evidence.    See  Damages;  Depositioks; 
HomciDE. 

account-books p.  445,  §  1947  n. 

acts  or  declarations  of  another 

.  .  .p.  441,  §  1848  u. 

admissions p.  442,  §  1870  n. 

in  ^tition  for  letters  of  acLministra- 

tion  as  evidence p.  424,  §  1371  n. 

in  pleadings 

p.  444,  §1904  n.;  p.  362,  §  447  n. 

assessment  roll  of  swamp-land  district. 

D.  445,  §  1920  n. 

authenticated  copy  of  record 

p.  446,  §  1951  n. 

best  and  indispensable p.  446,  §  1967  n. 

books  of  recorder's  office. .  .p.  442,  §  1855  n. 

certified  copies 

p.  442,  §  1855  n.;  p.  445,  §  1951 

contract,  execution  may  be  shown  by 

parol,  when •.••;?•  ^^  §  1856 n. 

copy  of  articles  of  association 

p.  445,  §  1937  n. 

credibility  of  witnesses.    See  Witnebszs. 
defendant,  evidence  of,  after  rebuttal 

closed p.  447,  §  2042  n. 

declarations  in  one's  favor,  .p.  443,  §  1870  n. 

of  decedent  against  interest 

p.  442,  §  1853  n. 

of  donor  of  personalty. .  .p.  441,  §  1849  n. 
of   engineer  at  time  of  injury  not 

part  of  res  gestao,  when.. p.  265,  §  486  n. 
of  predecessor  in  titie. .  .p.  441,  §  1849  n. 

expert  as  to  eyesight p.  443,  §  1870  n. 

expert's  books  as p.  445,  §  1936 

expert,  hypothetical  question  to  medi- 
cal  p.  447,  §  2045  n. 

expert,  machinist  as p.  443,  §  1870  n. 

extorted  statements p.  470,  §  688  n. 

handwriting,  comparison  of  .p.  445,  §  1944  n. 

handwriting,  expert p.  445,  b  1940  n. 

hearsay p.  441,  §  1845  n. 

impeachment  of  witnesses.    See  Wrr- 

KESSES. 

in   particular   cases.    See    particular 

neads. 
instruments  affecting  titie  to  realty. 

p.445,§1951 

irrelevant p.  442,  §  1868  n. 

interpreting p.  443,  §  1884  n. 


592 


INDEX. 


Evidence,  judicial  notice p.  443,  8  1875  n. 

judgment,  recitals  in  as. . .  .p.  444»  §  1904  n. 

judgment  roll  as p.  444,  §  1904  n. 

lost  instruments,    proof   of   contents. 

p.  442,  §  1855  n. 

letter-press  copies  as  evidence 

p.  442,  §  1855  n. 

maps p.  445,  §  1936  n. 

medical  works p.  445,  §  1936  n. 

objection  to  must  be  made  at  trial .... 

p.  447,  §  2051  n. 

offer  of  proof  must  be  specific 

p.  442,  §1868n. 

opinion  of  judge p.  444,  §  1904  n. 

opinions  of  witnesses p.  443,  §  1870  n. 

original  complaint  as,  where  amended 

complaint  filed p.  362,  §  446  n. 

paxol,  t^nical  term  of  art. p.  442,  §  1861  n. 

to  explain  writing p.  443,  §  1870  n. 

to  vary  or  explain  contract 

p.  442,  §  1866  n, 

part  of  conversation p.  442,  §  1854  n« 

pleadings  as p.  444,  §  1904  n. 

presumptions p.  446,  §  1963  n. 

public  records p.  445,  §  1920  n. 

recitals p.  445,  §  1962  n. 

records p.  445,  §  1951 

record  of  deed  as  evidence. p.  278,  §  1213  n. 

reports  of  stock  exchange,  .p.  445,  §  1936  n. 

res  gestsB p.  441,  §  1850  n. 

same  parties,  who  are p.  443,  §  1870  n. 

secondary  evidence  of  contract 

p.  445,  §  1937  n. 

stenographer's  notes,  admissibility  in 

subsequent  action p.  348,  §  273  n. 

Xxamineni.    See  Boabd  of  Examinebs. 
EzecatioxLi.    See  Mandamus. 

against  pledgor,  rights  of  pledgee. . . . 

p.  325,  §  2968  n. 

damages  against  sheriff  living  on  prop- 
erty subject  to  chattel  mortgage. . 
p.  ZSO,  §3336n. 

designation  of  property  to  be  levied 

on p.  386,  §691n. 

ejectment  by  purchaser,  record  should 

show  what p.  387,  §  703  n. 

exemptions  from p.  384,  §  690  n. 

exem{ftions,  creditor's  objections  need 

not  be  writtezL p.  386,  §  690  n. 

exemption,   how   and  when  must  be 

claimed p.  385,  §  690  n. 

exemption,  right  of  is  personal  privi- 
lege  p.  385,  §690n. 

lud^ent  not  subject  ta . . .  .p.  383^  §  688  n. 

liability  for  levying  on  property  of  an- 
other  p.  330,  §  3336  D. 

liability  of  sheriff. p.  149,  §4187  n. 

purchaser  at,  for  benefit  of  another  may 

sne p.  354,  8  369  n. 

purchaser,  statute  begins  to  run  against, 

when p.  §49,  §  318  n. 

recalling,  when  improperly  issued  .... 

p.  383,  §  670  n. 

redemption  by  judgment  debtor 

p.  386,  §702  n. 

restraining p.  333,  §  3423  n. 

sale,  action  to  enjoin,  complaint  must 

allege  what p.  386,  §  694  n. 

assignment  of  certificate  of  pxirchase 

p.  387,  §  703  n. 

excess,  debtor  not  presumed  to  re- 
ceive  p.  386,  §  691  n. 

notice  of  informality  in. .  .p.  386,  §  693  n. 
of  lots  en  masse p.  386,  §  694  n. 


Sxacutions,  sale,  on  execution  issued  on 

satisfied  judgment p.  386,  §  691  n. 

partner's  interest,  how  sold 

p.  386,  §694  D. 

purchaser  with  notice  of  defect  in 

title. p.  380,  §694  n. 

right    of   purchaser    to    rents    and 

profite p.  387,  §  707  n . 

title  of  purchaser p.  387,  §  703  n. 

what  estote  passes  by p.  386,  §  703  n. 

sheriff  levying  acts  as  officer  of  court. . 

p.  386,  §  691  n. 

sheriTsdeed p.  387,  §  703  n. 

admissibility  of. p.  150,  §4314  n. 

gives  color  of  title p.  349,  §  321  n. 

stock  purchased  by  corporation  at  as- 
sessment sale p.  259,  §  344  n. 

time  for  issuance,  when  begms  to  run 

p.383,§670n.;  p.  406,  §  1034  n. 

Executors  and  administratonk    See 
Estates  of  Becedenis;  Parties. 

account p.  424,  §  1417  n. 

appeal    from    order   settling,   when 

premature p.  437,  §  1704  n. 

attorney,  money  paid  to. p.  432;  §  1616  n. 

book-keeper,  money  paid  to 

.*....  p.  432,  §  1616  n. 

conclusiveness  of  decree  settling. . . . 

p.  434,  §  1637  n. 

contest,  appeal p.  434,  §  1637  n. 

contest,  new  trial  and  reversal 

p.  434,  §  1637  n. 

decree  settling  cannot  be  set  aside, 

when p.  434,  §  1637  n. 

defective p.  433,  §  1623  n. 

exceptions  to p.  433,  §  1631  n. 

exchanging  currency  for  gold 

p.  432.  §  1613  n. 

funeral  expenses p.  434,  §  1646  n. 

evidence  in  contest  of. . .  .p.  434,  §  1636  n. 

final p.  433,  §  16^4  n. 

guardian  of  minor  may  contest. 

p.  433,  §  1635  n. 

interest  where  dela^  in. .  .p.  433,  §  1623  n. 
items  not  paid,  adjudication  on. ... . 

p.  433,  §  1634  n. 

loss  of  tax  receipt p.  433,  §  1632  n. 

money  paid  deceased's  partner,  lia- 
bility for p.  432,  §  1616  n. 

obligation,  when  barred,  .p.  433,  §  1622  n. 

order  settling,  sufficiency,  of 

p.  433,  §  1634  n. 

premature  settlement  of .  .p.  433,  §  1623  n. 
resif^tion,  account  after,  p.  433,  §  1629  xu 
trial  by  jury  of  contest  of. p.  434,  §  1636  n. 
action  by,  averment  of  representative 

canacitv p.  431,§1582n. 

action  oy,  defendant  as  witness 

p.  431,  §  1582  n. 

action  by  heirs  for  payment  of  unlaw- 
ful claim p.  432,  §  1613  n. 

appeal  from  order  appointing 

p.  424,  §  1413  n. 

co-executors,  liability  of .. .  .p.  432,  §  1615  n. 

compensation  of p.  433»  §  1618  n* 

corporation,  power  to  act  as.p.  423,  §  1348  n. 

de  son  tort y,  425,  §  1458  n. 

evidence  in  actions  by  or  against 

p.  443,  §  1880  n. 

foreign,  action  by p.  431,  §  1582  n» 

insanity  of,  effect  of p.  424,  §  1436  n» 

interest  and  taxes,  liability  for,  on  non- 
payment of  distributive  share 

p.  435,  §  1664  n. 
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Executors  and  adzninistraton,  inter- 
est, "when  liable  for 

p.  432,  §§  1614  n.,  1616  n. 

judgment  against,  after  resignation . .  . 

p.  424,  §  1427  n. 

marriage  of  executrix p.  424,  §  1352  n. 

may  be  sned  on  street  assessment 

p.  364,  §  369  n. 

non-resident  surviving  wife  may  nomi- 
nate  p.  424,  §  1366  n. 

petition  for  letters,  estoppel  from  state- 
ment in p.  424,  §  1371  n. 

partner  cannot  be p.  424,  §  1362  n. 

public  administrator,  priority  of  right 

p.  437,  §  1726  n. 

ratification  of  expenses  on  behalf  of  in- 
sane  p.  432,  §  1616  n. 

refusal  to  allow  claim  paid,  when  proper 

p.  424,  §  1412  n. 

remuneration  of p.  424,  §  1360  n. 

resignation,  order  accepting,  collateral 

attack  on p.  424,  §  1360  n. 

special  administratrix,  appointment  of, 
during  term  of  prior  executor. . . . 
p.424,§14Un. 

specific  performance,  decree  of  against 

does  not  bind  heirs,  when 

p.  432,  §  1597  n. 

sncceedinc  administrator,  negligence 
of,  enect  of  on  prior  sureties.... 
p.  432,  §  1615  n. 

tights  of   succeeding p.  426,  §  1436  n. 

Borviving  partner  cannot  compel  ac- 
counting by p.  432,  §  1685  n. 

taxes,  liability  for  failure  to  pay 

p.  432,  §  1613  n. 

nnoollected  debts,  liability  for 

p.  432,  §  1616  n. 

venue  of  action  to  set  aside  sale  by . . . . 

p.  366,  §392n. 

Sxemptioxui.    See  Bankruftot  and 

Insolvenot;  Exeoutions. 
Sxpatriation.    See  GmzENS. 
Experts.    See  Evidbngb;  WrrNBSSxs. 
Szplosives,  careless  or  malicions  use  of 

dynamite  or  explosives. p.  621  s. 

Xztradition,  embezzlement 

p.  462,  §  424  n.;  p.  485,  §  1647  n. 

forgery p.  486,  §  1647  n. 

Pactors,  lien  of  on  goods  for   general 

balance  due p.  309,  §  2026  n. 

False  personatioii,  conviction  for 

p.  466,  §  529  n. 

7alse  pretenses,  bank  check  or  draft, 

when  a  false  token p.  466,  §  632  n. 

civil  action  for p.  467,  §  236  n. 

false  representations  as  to  wealth 

p.  466.  §632  n. 

information  and  mdictment.  .p.  466,  §  632  n. 

larceny,  distinction  between  and 

p.463,§484n. 

presumption   that    imprisonment    was 

unlawful p.  467,  §  236  n. 

promissory  note  may  be  subject  of  ... . 

p.  461,  §  7  n.;  p.  466,  §  632  n. 

what  is p.  457,  §  236  n. 

Family  allowance.     See  Estates  of 

Decedent^. 
Feeble-minded  children.    See  Infanot. 
Fees.    See  Jury  and  Jurors;  Justices 
OF  THE  Peace;  Offices  and  Offi- 
cers; SuEuiFFS;  Witnesses. 

jury,   staying  proceedings  until  paid 

p.  348,  §274  n. 


Fees,  provisions  of  county  government 

bill  concerning  efifect  of.  p.  160,  §  4331  n. 

Fences,  acts  concerning 

.p.  1,  §  19  n.;  p.  274,  §  841  n. 

division  fences p.  273,  §  831  n. 

failure  to  erect  or  repair p.  264,  §  485  n. 

lawful  fences p.  274,  §  841  n. 

Findings.    See  Mandamus. 

amendment  of p.  377,  §  633  n. 

collateral  attack  on p.  377,  §  633  n. 

conclusion  of  law,    statement  is,  and 

not  a  finding,  when p.  377,  §  633  n. 

contradictory p.  376,  §  633  n. 

contrary  to  admissions  in  pleadings. . . 

p.  376,  §  633  n. 

evidence,  insufficiency  of  to  sustain. . . 

p.  376,  §  633  n. 

in  accounting p.  377,  §  633  n. 

in  action  for  conversion  of  building. . . 

p.  377,  §  633  n. 

in  action  on  contract p.  377,  §  633  n. 

in  action  to  reform  and  foreclose  mort* 

gdge p.  390,  §726n. 

in  ejectment p.  377,  §  633  n. 

in  equitable  actions p.  375,  §  633  n. 

judge  may  prepare p.  375,  §  633  n. 

judge  need  not  adopt  those  prepared 

by  counsel p.  375,  §  633  n. 

necessity  of p.  375,  §  633  n. 

not  within  issues p.  376,  §  633  n. 

objection  to,  remedy  for  erroneous .... 

p.  377,  §  633  n. 

on  plea  of  statute  of  limitations 

.'^.  378,  §633n, 

opinion  of  court  is  not p.  375,  §  633  n. 

rental  value p.  378,  §  633  n. 

should  be  of  ultimate  facts.  ..p.  376,  S  633  n. 
upon  what  facts  necessary. .  .p.  375,  §  633  n. 

waiver  of p.  378,  §  634  n. 

Fines  and  imprisonment,  jurisdiction  of 

p.  484,  §  1446  n. 

game  laws,  fines  for  violating,  disposi- 
tion of p.  468,  §  364  n. 

imposed  by  justice,  to  whom  payable 

p.  462,  §427  n. 

imposed  by  Los  Angeles  justice,  dispo- 
sition of p.  486,  §  1570  n. 

imprisonment  until  paid. . .  .p.  481,  §  1206  n. 

petit  larceny p.  464,  §  490  n. 

Fire  commissioners,  petition  to  compel 
admission  to  office  of,  when  insuffi- 
cient  p.  110,  §  3336  n. 

Firemen,  pensions  for  benefit  or  relief  of 

p.  111,§3336  8. 

Fires.    See  Insurance;  Kailroads. 
Fish.    See  Gams  Laws. 
act  authorizing  fish  commissioners  to 

import  game  birds p.  14,  §  642  s. 

expenses  of  trial  of  persons  violating 

fish  laws  borne  by  state,  .p.  14,  §  642  n. 

Fixtures,  machinery p.  269,  §  660  n. 

wrongful  severance  by  lessee. p.  270,  §  660  n. 
Flumes.    See  Watercourses. 
Forcible   entry  and  unlawful   de- 
tainer, excessive  damages  in 

p.  411,  §1174  n. 

forcible  detainer,  who  guilty  of 

p.  411,  §1160  n. 

forcible  entry p.  410,  §  1159  n. 

judgment  roU  in,  not  evidence  of  title . . 

p.411,§1174n. 

lease  as  evidence p.  411,  §  1172  n. 

occupant,  who  is p.  411,  §  1160  n. 

possession p.  411,  §  1172  n. 
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Forcible  entry  and  unlawful  de- 
tainer, staying  proceedings  in.  . . 
p.  411,  §1176  n. 

rabletting  contrary  to  covenants 

p.411,§1161n. 

tenant  holding  over p.  411,  §  1161  n. 

what  plaintifi  mast  show.  ..p.  411,  §  1172  n. 
Foreigners.    See  Citizenshif. 
Forestry,  powers  of  state  board  of .  .p.  533  s. 
Forfaiture.    See  Landlord  aitd  Ten- 
ant. 
Forgery,  copy  of  decree  of  divorce,  for- 
ging  p.  463,  §  472  n. 

dmnKenness  as  defense p.  451,  §  22  n. 

drunkenness,  impairing  mental  facul- 
ties   p.  463,  §  470  n. 

evidence p.  463,  §  470  n. 

extradictable p.  485,  §  1547  n. 

indictment  and  information,  sufficiency 

of p.  463,  §470  n. 

Former   conviction.     See    Criminal 

Law. 
Franchise.     See   Corporations;  Mu- 
nicipal Corporations. 

appeal  from  judgment  for  usurpation. 

p.  402,  §  963  n. 

oompl^dnt  for  usurpation p.  393,  §  804  n. 

Fraud.  See  Adulteration;  Fraudu- 
lent Conveyances;  Gots;  Guar- 
dian AND  Ward;  Sales;  Statute 
or  Frauds. 

bona  fide  purchaser,  when  not  charge- 
able with  notice p.  303,  §  1689  n. 

constructive' fraud  in  obtaining  deed. . 

p.  301,  §  1573  n. 

decree  dividing  property  in  divorce  suit 

reformed  for,  when p.  301,  §  1572  n. 

deed  obtained  by  actual,  when 

p.  301,  §1572n. 

evidence  in  action  to  set  aside  deed  for, 

when  incompetent p.  301,  §  1572  n. 

evidence  to  show,  in  obtaining  deed. . . 

p.  301,  §1573  n. 

false  representations  as  to  matters  of 

opinion p.  303,  §  1689  n. 

false  reprosentations  as  to  wealth,  pun- 
ishment  p.  466,  §  532  n. 

limitations  of  actions  for  ...  .p.  352,  §  338  n. 

maker  obtaining  note  by  fraud,  effect 

of p.  304,  §  1709  n. 

misrepresentations,  evidence  not  com- 
petent  p.  303,  §  1689  n. 

misrepresentatioDS  inducing  surrender 
of  note,  complaint,  when  insuffi- 
cient  p.  301,  §  1572  n. 

parties  in  action  to  rescind  contract 

for p.  303,  §  1689  n. 

rescission  of  contract  for 

p.  303,  §  1689  n.;  p.  332,  §  3406  n. 

return  of  consideration  on  rescission  of 

contract  for p.  304,  §  1691  n. 

rights    of    bona  fide    purchaser  from 

fraudulent  grantee p.  303,  §  1689  n. 

right  to  jury  trial  in  case  of .  .p.  373,  §  592  n. 

trust,  where  property  obtained  by ... . 

p.  310,  §2224 n. 

undue  influence,  contract  between  me- 
dium and  spiritualist p.  301,  §  1575 

undue  influence,  contract,  when  ob- 
tained by p.  301,  §  1575  n. 

unreasonable  delay  in  rescinding  con- 
tract for p.  303,  §  1689  n. 

when  not  proximate  cause  of  damage 

p.  304>  §1709n. 


Frandolent  conv  jyaneee.  SocBank- 
buptct  and  Insolvxnot;  Joinder 
or  Actions. 
assignee  in   insolvency    may  recover 

goods p.  333,  §3440 n. 

bind  parties p.  333,  §  3439  n. 

change  of  possession,  .pp.  333,  334,  §  3440  n. 
deed  intended  to  defraud  creditors,  suf- 
ficiency of  to  pass  title 

p.  276,  §  1092  n. 

fraudulent  intent  is  question  of  fact 

p.  334,  §  3442  n. 

ffift  by  husband  to  wife p.  334,  §  3440  n. 

homestead  filed  during  litigation.... 

p.  278,  §  1238  n. 

mandamus    to    compel    admission    to 
office,  consent  of  board  necessary 

p.  Ill,  §336 n. 

parties  in  action  to  set  aside 

p.  334,  §  3441  n.;  p.  355,  §  379  n. 

pleading  and  evidence  in  action  to  set 

aside p.  333,  §§  3439  n.,  3440  n. 

reimbursement  of  naudulent  transferee 

p.  334,  §3441n. 

transfer   fraudulent   against    creditor 
void  against  creditor's  assignee. . . 

p.  334,  §  3440 n. 

whatare,  and  effect  of p.  333,  §  3439  n. 

Fresno  County,  attaching  portion  of  to 

San  Benito  County p.  144,  §  3948  s. 

transcription  of  recoil  from  to  San 

Benito  County p.  144,  §  3948  a. 

Game  laws,  act  authorizing  fish  com- 
missioners to  import  game  birds. . . 

p.  14,§642  8. 

cranes,  capture  and  destruction  ...  .p.  533  a. 
fish  laws,   authority  to  prohibit  viola- 
tion  p.  469,  §636 

fish,  destruction  of p.  468,  §  635 

fish  laws,  expenses  of  trial  of  peraons 

violating p.  533  a. 

fishing,  vocation  of p.  531  a» 

fish,  lines  or  nets,  using  for,  when  mis- 
demeanor  p.  469,  §  636 

fish,  setting  trap  for,  misdemeanor. . . . 

p.  469,  §636 

game  birds,  netting  or  pounding. p.  468,  §  631 
purchase  and  propagation  of  game  birds 

p.  14,  §642  8. 

violation  of,  misdemeanor p.  467,  §  626 

Oaming^,  tan,  information  and  evidence 

p.  460,  §  330  n. 

visiting  gambling-house p.  461,  §  330  n. 

Oas-inspector,  claim  for  salary  need  not 

be  presented  to  auditor. p.  154,  §  4387  n. 
Gifts  causa  mortis,  fraud  in.  .p.  277,  §  1149  n. 

what  constitotes p.  277,  §  1 149  n. 

what  necessary  to p.  277,  §  1 149  n. 

parol,  of  land,  void. p.  277,  §  1147  n. 

Good-will,  breach  of  warranty  properly 
set  up  in  cross-complaint,  when. . . 

p.  275,  §  993  n. 

sale  of,  drawing  off  customers. 

p.  275,  §  993  n. 

Governor,  salary  of  secretary 

p.  3,  §  385;  p.  4»  §  386 

Grand  Army.    See  Soldiers  and  Sail- 
ors. 
Gbrand  jury,  amendment  of  order  for 

drawing p.  347,  §  241  n. 

collateral  attack  on  validity. p.  472,  §  895  n. 

corroborating  testimony p.  472,  §  919  n. 

deficiency  in    original    panel,    special 

venire  to  fill p.  348,  §242d. 
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Chraad  Jury,  diBmigaal  of  bill  by,  effect 

of. p.  473,  §942  n. 

drawing  without  preaenoe  of  superior 

judge p.  347,  §  241  n. 

evidence  of  testimony  before. p.  473,  §  926  n. 
illegal  or  prejudiced  grand  jury,  effect 

of p.  473,  §  995  n. 

may  continue  to  act  until  dissolved. . . 

p.  347,  §241  n. 

order  for  special p.  472,  §  908 

qualifications  of  juror p.  452,  §  92  n. 

refusing  to  testify  before. . .  .p.  472,  §  919  n. 
right  of  defendant  to  be  heard  before 

p.  472,  §920  n. 

time  of  service 

p.  347,  §241  n.;  p.  472,  906  n. 

Qrand  larceny.    See  Larceny. 
Growing   crops.     See   Attachmemts; 
Mortgages. 

partition  of p.  371,  §  564  n. 

Growing  trees.    See  Damages;   Nui- 
sances. 
Guaranty.    See  Letters  or  Credit. 
complaint  in  auction  on,  when  sufficient 

p.  320,  §  2806  n. 

demand  and  notice p.  320,  §  2807  n. 

exoneration  of  guarantor  for  payment 

of  rent,  what  is p.  320,  §  2819  n. 

Guardian  and  ward,  account  of  exec- 
utor, guardian  may  contest 

p.  433,  §  1635  n. 

service  of  citation  by  publication. . 

p.  437,  §  1774  n. 

settlement  of p.  438,  §  1774  n. 

action  by  ward  against  guardian's  ad- 
ministrator   p.  438,  §  1774  n. 

action  to  recover  land  sold  by  gnanUan 

p.  438,  §1802  n. 

appointment,  evidence  of .  .p.  437,  §  1747  n. 

&aud  in p.  437,  §  1747  n. 

of  guardian,  jurisdiction  over 

.p.  437,  §  1747  n. 

pleading  of p.  437,  §  1747  n. 

attorney  for  minors p.  354,  §  372  n. 

bond,  substitution  of  new,  and  effect 

of p.  438,  §  1803  n. 

consent  of  foreign  guardian   to  sale, 

effect  of p.  427,  §  1536  n. 

joinder  of  ward  in  action  on  covenant 

in  lease p.  437,  §  1769  n. 

jnnsdiction  where  conflict  over  guar- 
dianship proceedings p.  &4,  §  76  n. 

lands  of  ward,  how  taken  for  railroad. 

p.  438,  §  1778  n. 

letters    of    guardianship,    revocation, 

when  erroneous p.  256,  §  253  n. 

notice  to  relatives  of  application   for 

letters p.  437,  §  1747  n. 

revocation  of  letters p.  438,  §  1801  n. 

revocation  of  letters,  appeal  from 

p.  438,  §1801  n. 

sale,  additional  bond p.  438,  §  1788  n. 

appraisement,  filing  of . .  ..p.  438,  §  1787  n. 

foreign  guardian p.  438,  §  1794  n. 

order  of p.  438,  §  1787  n. 

Taoancy  in  guardianship . . .  .p.  438,  §  1801  n. 
ward's  majority  ends  guardianship .... 

p.  438,  §  1802  n. 

ward's  realty,  how  taken  in  eminent 

domain p.  419,  §  1238  n. 

Guardians  ad  litem,  appointment  of. 

p.  354,  §§372n.,  373  n. 

appointment  where  contest  of  will  com- 
menced by  minor,  effect  of .  p.  249,  §  42  n. 


Guardians  ad  litem  cannot  be  appoint- 
ed tmtil  infant  served  with  sum- 
mons  p.  249,  §  42  n. 

for  insane  person  not  party. .  .p.  249,  §  42  n. 
Habeas  corpus,   discharge  of  witness 

unreasonably  detained. ..  .p.  449,  §  2066 
discharge  on  commitment  by  justice. .. 

p.  484,  §  1487  n. 

error  not  reviewed  on 

p.  484,  §§  1473  n.,  1487  n. 

one  not  moving  to  set  aside  informa- 
tion cannot  bo  discharged  on 

p.  484,§1473 

rehearing p.  484,  §  1473  n. 

Harbor    commissioners,     assistants, 

appointment  and  removal.. p»  68,  §2522 
assistant  secretary,  duties  of . .  .p.  68,  §  2522 

attorney,  duties  of p.  68,  §  2522 

chief  engineer, -duties  of p.  68,  §  2522 

chief  wharfinger,  duties  of i).  68,  §  2522 

collectors,  duties  of p.  68,  §  2522 

compensation  of,  for  Eureka. . .  .p.  79,  §  2571 
disposition  of  moneys  collected. p.  78,  §  2528 

duties  and  powers  of 

p.  68,  §2522;  p.  70,  §  2524 

eight  hours  a  day's  work  for  employees 

p.78,§2545 

for  San  Diego,   advertisement  for  pro- 
posals in  constructing  sea-wall.. . . 

p.  91,  §2591 

appointment  and  qualifications  of.. . . 

p.79,§2575 

appointment  of  officers 

p.  80,  §2576;  p.  81,  §  2577 

contracts  must  be   awarded  lowest 

bidder p.  91,  §  2691 

assignment  of  piers  and  wharves. . . . 

p.84,§2579 

attorney-general  must  give  legal  ad- 
vice to p.  96,  §  2608 

bids  may  be  rejected  if  too  high 

p.91,§2591 

bonds  of p.  80,  §  2576 

collections,  amount  of p.  89,  §  2582 

collections  to  be 'made  in  coin.  p.  94,  §  2602 

construction  of  wharves 

ip.  84,  §2579;  p.  88,  §  2580 

contracts  and  bids 

p.  84,  §  2579;  p.  88,  §  2583 

contracts  for  sea-w^  how  entered 

into  and  authority  concerning 

p.91,§2591 

contracts,  signatures  of p.  89,  §  2583 

control  of  bay  by p.  84,  §  2579 

control  of  over  railroads  and  sea-wall 

p.91,§2691 

disdiarge  before  payment  of  wharf- 
age  p.  94,  §2604 

drafts  on  state  treasurer. . .  .p.  90,  §  2585 

secretary,  duties  of p.  81,  §  2577 

duties  of  assistant  secretary,  attor- 
ney,   chief-engineer,    whaifingers, 

and  collectors p.  81,  §  2577 

embankments,     sea-wall,    wharves, 
and  streets  are  for  public  use. . . . 

p.  88,§2580 

ex  officio  members  of   boar(T,   who 

are p.  90,  §  2587 

extending  streets p.  88,  §  2580 

landing  of  animals p.  84,  §  2579 

leasing  of  state  lands p.  96,  §  2605 

manner  of  collecting  wharfage,  p.  94,  §  2604 
maps  showing  cha^e  of  water-front 
orstreet p.  93,  §2593 
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Harbor  oommiMioners  for  San  Diego, 
money  collected  to  be  kept  for  harbor- 
improvement  fond p.  91,  §  2589 

mast  adopt  seal p.  94,  §  2600 

notice  of  meeting  of p.  91,  §  2591 

obstruction  to  navigation. . .  .p.  93,  §  2595 
official  bonds  shall  be  to  people  of 

state ...p.  94,  §  2599 

payment   of   collections   into   state 

treasury p.  89,  §  2584 

police  court  of  San  Diego  has  juris- 
diction of  ofifenses p-  93,  §  2597 

powers  of p.  84,  §  2579 

proposals  must  be  accompanied  by 

certified  check p.  91,  §  2591 

prosecution  of  actions  by . . .  .p.  84,  §  2578 
qualifications  of  officers  appointed  by 

p.  94,12598 

rates  of  wharfage,  tolls,  dockage .... 

p.84,§2579 

refusal  of  master  or  owner  of  vessel 

to  obey  wharfinger p.  93,  §  2594 

refusal  to  give  statement  of  merchan- 
dise transported p.  94,  §  2604 

report  to  governor p.  92,  §  2592 

salaries  of p.  96,  §  2607 

sea-wall p.  90,  §  2588 

sea-wall,  survey  for p.  90,  §  2588 

secretary,  bond  of P-  81,  §  2577 

special  privileges  to  use  lands  of  state 

or  street,  validity  of .p.  96,  §  2606 

state  not  liable  on  contract  of. 

p.91,§2591 

state  treasurer  must  keep  money  col- 
lected in  separate  fund. . .  .p.  91,  §  2590 
tolls  not  collected  from  what  persons 

and  upon  what  goods p.  94,  §  2601 

vouchers  for  money  expended. p.  90,  §  2585 
wharfingers  and  collectors,  appoint- 
ment of  as  special  policemen 

p.  94,  §2603 

who  liable  for  wharfage p.  94,  §  2604 

have  charge  of  water-front p.  70,  §  2524 

landing  of  animals p.  70,  §  2524 

money  collected  as  toll  or  wharfage  is 

property  of  state  p.  78,  §  2524  n. 

office-hours  of  office p*  68,  §  2522 

powers  of  board  for  Eureka. . .  .p.  79,  §  2569 
qualifications  of  officers  appointed  by 

p.  78,82645 

railroads,  construction  of 

p.  70,  §2524;  p.  77,  §  2524  s. 

report  to  controller *JP'  ^^'  §  ^^^^ 

salaries  of  commissioners  and  ofScers. . 

p.79,§2552 

secretary  of,  duties  of p.  68,  §  2522 

water-front  in  charge  of,  boundary  of.. 

p.  70,  §2524 

wharfage  and  dockage p.  70«  §  2524 

wharfingers,  duties  of j>.  68,  §  2522 

Health  officers.    See  Pitblio  Hjsalth. 
Hearsay.    See  Evidbnob. 
Heirs.    See  Statutb  of  LncrrATioys. 
Highways.     See  Bridges;    Euinbnt 
Domain;  Nuisanoes;  Toll-roads; 
Turnpikes. 
abandonment,  sowing  grain  and  pastur- 
ing cattle  on  do  not  show 

p.  101,  §  2681  n. 

act  authorizing  opening  street  does  not 
authorize  opening  more  than  one . . 

p.  158,  §  4409  n. 

act  for  widening  Dupont  Street,  San 

Francisco,  is  valid p.  160,  §  4409  n. 


Highways,  action  to  abate  obstruction 
and  for  penalty,  complaint  in, 
claiming  exemplary  damages  not 

demurrable p.  104,  §  2734  n. 

action  to  abate    obstruction  and    for 
penadty,  in  whose  name  brought. . 

p.  104,  §  2734  n. 

action  to  abate  obstruction  and  for  pen- 
alty may  be  joined ^.  104,  §  2734  n. 

action  to  enforce  liability  of  city  for  im- 
provement, limitation  of  .p.  161,  §4409  n. 

action  to  restrain  opening  of  road 

p.  102,  §  2689  n. 

act  of  legislature  does  not  affect  exist- 

ins  contracts p.  161,  §  4409  n. 

act  of  March  18, 1885,  is  in  force  in  San 

Francisco p.  159,  §  4409  n. 

act  of  March  6^   1883,  for  improving 
streets  and  constructing  sewers  is 

general  law p.  159,  §  4409  n. 

act  of  March  18,   1885,  for  work  on 
streets,   constructing   sewers,   is 

general  law p.  159,  §  4409  n. 

apportionment  of  awards  and  expenses 
where  road  lies  in  several  districts 

p.  103.  §2691 

assessment,  action  on  lies  though  in- 
valid assessment  joined. p.  158,  §  4409  n. 

action,  pleading  ana  evidence 

p.  161,  §4409  n. 

crossing,  when  not  included  in 

p.  161,  §4409  n. 

verification  of  answer  in  action  on. . . 
p.  161,  §4409  n. 

assi^ee,  rights  of  against  defendant 
without  notice p.  158,  §  4409  n, 

complaint  need  not  allege  prior  pro- 
ceedings  p.  158.  §4409 n. 

.crossing  not  presumed  to  be  included 
in,  when p.  158,  §  4409  n. 

demand  where  property  assessed  to 
unknown  owners p.  159,  §  4409  n. 

denial  of  ownership,  what  sufficient 
in  action  on p.  158,  §  4409  n. 

estoppel  from  disputing  vsdidity 

p.  160,§4409n. 

estoppel  to  deny  invalidity  of  first  as- 
sessment in  action  on  second 

p.  158,  §4409  n. 

executors  may  be  sued  without  join-      * 
ing  heirs, p.  158,  §  4409  n. 

expired  contract,  act  reviving  and 
validating  assessment  under  it  is 
void p.  158,  §  4409  n. 

Allure  to  complete  work  in  time, 
power  of  supervisors  to  extend. . . . 
, p.  158.  §4409  n. 

failure  to  include  cost  of  printing 
does  not  avoid p.  159,  §  4409  n. 

foreclosure  of  junior,  effect  of  on  prior 
p.  158,  §4409  n, 

generally p.  157,  §  4409  n. 

including  cost  of  more  work  than  au- 
thorized  p.  168,  §  4409  n. 

Los  Angeles  not  necessary  party  de- 
fendant in  action  to  restrain 

p.  159,§4409n. 

nonsuit  should  be  granted  in  action 
on,  where  defendant  denies  owner- 
ship, when p.  158.  §  4409  n. 

notice p.  157,  §  4409  n. 

objection  to,  when  waived. p.  159,  §  4409  n. 

plaintiff  in  action  on,  when  entitled  to 
judgment  on  pleadings. p.  161,  §  4409  n. 
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Highways,  asseBsment,  power  of  super- 
visors  to  extend  time  for  complet- 
ing work p.  161,  §  4409  n. 

presumption  of  correctness,  differ- 
ence m  grade,  effect  of,  on 

p.  158,  §4409  n. 

Sacramento,  action  to  enforce  assess- 
ment, in  whose  name  brought  .... 
p.  159,  §  4409  n. 

award  of  damages  for  opcnmg  road  to 

be  paid  out  of  road  fund.  .p.  103,  §  2691 

bond,  evidence  of  approval,  what  suffi- 
cient  p.  101,  §  2683  n. 

bridges  may  be  paid  from  general  fund, 

when p.  103,  §2712 

compensation  to  owner,  allegation  of 

award  of,  what  sufficient 

p.  102,  §  2689  n. 

ecmtract  for  improvements  before  as- 
sessment and  collection 

p.  160,  §  4409  n. 

contract  for  macadamizing  after  con- 
tract for  grading  entered  into 

p.  159,§4409n. 

eontractor  for    street  work,   right  to 

maintain  action p.  161,  §  4409  n. 

damages  sustained  through  opening 
road,  assessing  and  setting  apart 
of : p.  102.§2689 

death  of  owner  before  assessment  made, 
executor  not  necessary  party  to 
foreclose p.  161,  §  4409  n. 

discontinuance  of  street. ...  p.  157,  §  4409  n. 

duties  and  compensation  of  supervisors 

as  road  commissioners p.  97,  §  2641 

encroachments  on,  remedy  for 

p.  104,  §  2731  n. 

estoppel  from  acquiescence  in  improve- 
ment, and  silence p.  160,  §  4409  n. 

evidence  on  opening  of  road. p.  102,  §  2689  n. 

executors  may  be  sued  on  street  assess- 
ment  p.  354,  §  369  n. 

expediency  of  public  improvement  rests 

with  legislature p.  160,  §  4409  n. 

expenses  for  opening  road  to  be  paid 

out  of  road  fund p.  103,  §  2691 

informality  in  bringing  proceedings  to 

open  road,  effect  of p.  102,  §  2690 

limitation  of  action  for  damages  from 

street  improvement p.  160,  §  4409  n. 

limit  of  time  to  accept  award  of  damages 

.• p.  102,§2690 

mandamus  to  compel  improvement  of 

street p.  159,  §  4409  n. 

manner  of  procuring  land  for  protection 

of p.  103,  §  2696 

mistake  in  opening  road  over  wrong 

place,  effect  of p.  102,  §  2686  n. 

Kapa,  right  of  trustees  to  es£eiblish  offi- 
cial grade p.  158,  §  4409  n. 

notice  of   opening  road  over  private 

lands p.  101,  §  2681  n. 

notice  to  owner  of  land  need  not  be 

written p.  101,  §  2686  n. 

Oakland,  power  of  council  to  macadam- 
ize streets  in i>.  158,  §  4409  n. 

Oakland,  street  assessments  in,  gener- 

aUy p.  158,  §4409  n. 

opening,  widening,  altering,  or  closing 

up  street  or  square p.  172,  §  4409  s. 

petition  to  open  nighways,  presump- 
tions in  favor  of p.,  101,  §  2681  n. 

proceedings  to  be  taken  on  dividing 

road  into  sections p.  99,  §  2646 


Highways,  petition  to  open  road,  what 

must  show p.  101,  §  2682  n. 

records  of  street  assessments,  copies  of 

as  evidence p.  1 59,  §  4409  n. 

restraining  opening  public  street 

p.  332,  §3423n. 

road  laws  not  affected  by  constitutional 
provision  against  special  legislation 
p.  97,  §2618  n. 

road  overseers,  appointment  of  by  su- 
pervisors, qualifications  of  .p.  97,  §  2642 

bond  of p.  97,  §  2642;  p.  98,  §  2644 

duties  of p.  98,  §  2645 

election  of,  when  held p.  97,  §  2642 

I     mandamus  will  not  lie  to  compel  ap- 
pointment of p.  98,  §2642 n. 

poad  poU-tax p.  100,  §  2652 

road  tax,  levy  and  assessment  of 

p.  100,  §2651  n. 

road-viewers,  report  need  not  state  ne- 
cessity for  road p.  102,  §  2686  n. 

duties  and  qualifications  of .  .p.  101,  §  2685 

report  of,  collateral  attack  on 

p.  1 02,  §  2688  n. 

rock  gutter- ways,  power  of  supervisors 

to  require p.  159,  §  4409  n. 

road  overseers,  salary  of p.  99,  §  2645 

San  Francisco,  Bay  Street,  refusal  of 
United  States    officers  to  grade, 

what  sufficient  to  charge  city 

p.  161,  §  4409  n. 

San  Francisco,  power  to  assess  property 
on  Montgomery  Avenue  for  im- 
provements  p.  160,  §  4409  n. 

sidewalks,  expense  of  in  San  Francisco 

must  be  paid  for  by  city 

..p.  161,  §4409  n. 

sidewalk,  injury  from  falling  in  hole  in, 

liability  for p.  162,  §  4409  n. 

statute  fixing  grade  of  streets  at  point 
of  intersection,  construction  of .. . . 
p.  159,  §  4409  n. 

supervisors  cannot  correct  mistake  in 

survey  of p.  98,  §  2643  n. 

supervisor  ex  officio  road  commis- 
sioner  p.  97,  §  2641 

supervisors  have  only  general  jurisdic- 
tion and  supervision  over 

p.  98,§2643n. 

supervisors  must  declare  road  a  public 

highway,  when p.  102,  §  2689 

supervisors  to  divide  road  districts  into 

sections p.  99,  §  2646 

supervisors,    want   of    jurisdiction  in 

avoids  contract p.  161,  §  4409  n. 

survey  need  not  appear  upon  records  of 

supervisors p.  103,  §  2693  n. 

widening  Dupont  Street,  San  Francisco 

. . . : p.  1 60,  §  4409  n. 

watercourses  as  public  ways. .  ..p.  66,  §  2348 

width p.  101,§2681n. 

width  of  street  when  sufficiently  desig- 
nated on  official  map.  ..p.  159,  §  4409  n, 

work  upon  streets,  and  construction  of 

sewers p.  162,  §  4409  s. 

Holidays,  discharging  jury  on 

.:. p.480,§1140n. 

judicial  business  not  to  be  transacted 

on p.  346,  §134 

setting  aside  judgment  because  com- 
print filed  on  Sunday p.  1,  §  13  n. 

supreme  court  always  open  for  business 
^  ^  ......  r p.  346,  §  134 

what  iw'.'.p.*  1,'§  10;  p.  249,  §7;  p.  341,  §  10 
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p.  278.  §1238  n. 


Holidays,  what  judicial  business  may 

be  transacted  on p.  316^  f  134 

Holographic  willa.    See  Wills. 
Homeateada,  abandonment.. p.  2S0,  §  1243  n. 
action  by  wife  against  deceased  bos- 
band's  administrator,   evidence  of 

divorce  soit^  sndbosband's  will  in 

p.  253,  §  146  n. 

action  by  wife  alone  to  recover 

p.  281,  §  1265  n. 

action  to  foreclose  mortgage  of  dece- 
dent, limitation  of . . .  .p.  427,  S  1569  n. 

adverse  possession  of p.  281,  §  1265  n. 

conveyance  or  lease  of p.  279,  §  1242  n, 

creation  of,  in  lands  partly  separate  and         \ 

partly  common p.«278,  §  1238  n. 

execution,  bow  far  subject  to 

p.  278,  §  1240  n. 

filed  during  litigation p.  278,  §  1238  n. 

bead  of  family,  facts  constituting  need 

not  be  stated p.  280,  §  1263  n. 

in  lands  held  by  tenants  in  common 

p.  278,  §  1238  n. 

filed  by  one  indebted p.  278,  §  1238  n. 

in  property  omitted  from  deed  by  xnis- 

take : 

liability  of  for  debts 

p.  278,  §1240  n.;  p.  279,  §1241  n. 

lot  with  two  houses  thereon,  p.  278,  §  1238  n. 
married  women  may  sue  alone  for. . . . 

p.  354,  §  370  n. 

mortgage  of  land  entered  as 

p.  323,  §  2947  n. 

on  property  conveyed  by  deed  of  trust 

p.  278,  §  1238  n. 

order  refusing  to  set  apart,  .p.  425,  §  1474  n. 
order  remauding  property  to  divide  is 

not  final  judgment p.  280,  §  1253  n. 

order  setting  apart  to  insolvent^  when 

no  declaration  filed,  is  nullity .... 

p.  280,  §  1262  n. 

passes  to  husband  under  stipulation  in 

divorce  suit,  when p.  253,  §  146  n. 

proceeding  by  judgment  cr^tor  for 

appraisement  is  not  appealable. . . 

p.  280,  §1249  n. 

quieting  title  to p.  281,  §  12G5  n. 

repiort  of  appraisers  of p.  2S0,  §  1252  n. 

residence,  evidence  of p.  280,  §  1263  n. 

rights  of  surviving  child p.  280,  §  1265  n. 

xiffht  of  survivmg  husband.. p.  281,  §  1265  n. 
sdlected  from  separate  property  of  wife 

p.  278,  §  1239  n. 

set  apart  to  widow  becomes  her  separate 

property,  when p.  425,  §  1468  n. 

setting  apart  to  surviving  wife 

p.  425,  §  1465  n. 

surviving  wife,  right  of,  in.  .p.  425,  §  1474  n. 

value  of  premises p.  280,  §  1263  n. 

vests  absolutely  in  wife  on  husband^s 

death., p.  280,  §  1265  n. 

liability  for  liens p.  414,  §  1185  n. 

Homiciae.    See  Assault. 

accessary  after  the  fact p.  453,  §  187  n. 

degrees  of p.  455,  §  189  n. 

fear,  whether  justifies p.  456,  §  198  n. 

intoxication,    evidence  and  effect  of. 

p.  453,  §  187  n.;  p.  455,  §  189  n. 

jurisdiction  of  state  court  on  murder  of 

Indian p.344,§76n. 

manslaughter,  distinction  between  and 

murder p.  455,  §§  189  n.,  192  n. 

instruction  as  to p.  455,  §  192  n. 

murder,  alibi,  proving p.  454,  §  187  n. 


Homicido,  murder,  evidsnoe^  dothing 

worn  by  deceased p.  454^  §  187  n. 

evidence,  dying  declarations 

p.454,§187D. 

evidence,  generally p.  453,  §  187  n. 

evidence  of  defendant's  immoral 
character p.  454,  §  187  n. 

information p.  453.  §  187  n. 

information  for,  where  helci  for  man- 
daughter p.  455,  §  192  n. 

instructions pp.  453,  454,  §  187  n. 

killing  two  persons  by  same  act 

p.453,§187n. 

malice. .  .p.  453»  §  187  n.;  p.  454,  §  188  n. 

premeditation  and  deliberation. 


p.453,§187n. 

proof  of  prima  facie  case  oy  state, 

efifectof p.  478,  §  1106 n. 

prosecution  need  not  call  all  persons 

present p.  453,  §  187  n. 

tnal  for,  while  under  sentence  of  life 

imprisonment p.  453,  §  187  n. 

what  constitutes p.  453,  §  187  n. 

penalty,  instruction  as  to. .  .p.  455,  §  190  n. 

self-defense p.  456,  §  197  n. 

sentence  not  excessive,  when 

p.  455^  §190n. 

Horticaltiire.    See  Agbicctltubb. 

amendment  of  act  establishing  board  of 

p.  634  b. 

eommiswioners,  board  of p.  537  s. 

quarantine,  bureau  and  officers. . .  .p.  534  s. 

protecting  and  promoting p.  537  s. 

Hooae  of  correction,  sentence  to 

p.  486,  §  1573  n. 

Htunboldt  Bay,  act  for  improvement  of. 

p.  67,  §2476  8. 

granting  title  to  United  States  for  im- 
provement of pp.  539  s.,  541  8. 

Husband  and  wife.    See  Homesteads; 
Married  Women. 

action  by  wife  for  support. .  .p.  256,  §  174  n. 

action  for  services  rendered  deceased 

woman,  evidence  in p.  255,  §  171  n. 

action  to  recover  money  loaned  wife  as 

husbands  agent p.  255,  §  167  n. 

antenuptial  contract p.  256,  §  178  n. 

community  property,  what  is. .  .p.  255,  §  164 

complaint  against  for  joint  trespass  not 

demurrable,  when p.  360,  §  430  n. 

complaint  in  action  for  necessaries  for- 

nishedwife....*. p.  256,  §174 n. 

contracts  between p.  254,  §  158  n. 

gift  by  husband  to  wife,  validity  of . . . . 

p.  334,  §  3440  n. 

joint  liability  for  work  done  about  sepa- 
rate property  of  wife. . .  .p.  255,  §  162  n. 

jurisdiction  in  action  to  foreclose  mort- 
gage asainst p.  388,  §  726  n. 

payment  of  husband's  debts 

p.255,§171n 

privileged  communications. .  .p.  251,  §  47  n. 

property  acquired  in  one  state  and 
brought  into  another,  how  gov- 
erned  p.  254^  §  161  n. 

public  land  occupied  by 

p.  254,  §162  n.;  p.  255,  §164  n. 

ratification  of  wife's  pledge 

p.  325,  §2991  n. 

separate  property  of  wife 

p.  254,  §  162  n.;  p.  255,  §  164 

surviving  husband,  power  over  com- 
munity proper^ p.  255,  §  172  n. 

wife's  earnings p.  255,  §  168  n. 
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Husbandry.    See  Aobioultubb;  Hor- 

TICULTUEB. 

XUegitiipacy.  SeeLBOiTiMACY;PABXiiT 

AND  Child. 
ni-fiEUiie.    See  Ordinances. 
Immigratioii     commlBsioxien,    fees 
collected  by    Bhoald  be  paid  into 
state p.  104,  §  2955 

liability  of,  for  fees  collected,  p.  101,  §  2955  n. 
Indemnity.    See  Shebots. 
Independent  covenants,  in  cropper's 

contract p.  300,  §  1439  n. 

IndiaTm,  default  against^  setting  aside. . 

p.  366,  §  473  n. 

jurisdiction  of  state  court  on  murder  of 

Indian p.  344,  §  76  n. 

lands  of,  in  California  at  treaty  of  Gua- 
dalupe E[idalgo  became  public  land. 

p.  112,  §3395  n. 

Indians  occupying  Mexican  grants, 

righto  of p.  113,  §  3395  n. 

power  of  Congress  over.  ..p.  112,  §  3395  n. 
InfiEUicy.    See  Guardian  and  Ward; 
liEGiTiMACT;  Parent  and  Child; 
School  of  Industry;  School  of 
Revorm. 

action  for  seduction  by  guardian,  effect 

on  of  action  by  ward. ...  p.  249,  §  42  n. 

Feeble-minded  Children,  Home  for .... 

pp.  526  s.,  527  s.,  531  s. 

infant  cannot  nominate  attorney .... 

p.  249,  S  33  n. 

prior  judgment  against,  no  bar,  when. 

p.  354,  §373  n. 

prohibiting  minors  to  be  sent  to  ques- 
tionable houses p.  484,  §  1389 

regulations  of  hours  of p.  541  s. 

Iniimious    diaeaaes.       See    Public 

Health. 
lajunctions.     See   Joinder    of    Ac- 
tions. 

acquiescence  or  delay  barring 

p.368,§527n. 

allegations  in  answer,  when  stricken 

out p.  368,  §  528  n. 

appeal  f]A>m  order  dissolving. p.  394,  §  939  n. 

appeal  from  order  granting,  .p.  403,  §  963  n. 

appeal  from  order,  record  on 

p.  397,  §§  950  n.,  951  n. 

cause  to   be   shown  why  injunction 

should  not  be  granted p.  368,  §  530 

conditional  decree p.  367,  §  526  n. 

corporation,  restraining  acts  of,  with- 
out notice. p.  368,  §  531  n. 

coete p.  367,  §526  n. 

declaring  result  of  election. p.  332,  §  3423  n. 

dissolution,  notice  of p.  369,  §  532  n. 

dissolution  or  modification 

p.  369,  §§  532,  533  n. 

diversion  of  water,  enjoining 

. .  .p.  284,  §  1422  n.;  p.   332,  §  3423  n.; 

p.  367,  §  526  n. 

dumping  of  miniug  debris. .  .p.  367,  §  526  n. 

enjoming  action  on  bond  given  on  issu- 
ing restraining  order  pending  ap- 
p^ p.  367,  §527  n. 

execution p.  333,  §  3423  n. 

foreclosure  sale p.  332,  §  3423  n. 

leg^  proceedings p.  3-^2,  §  3423  n. 

nuisance p.  339,  §  3501  n. 

opening  public  street p.  332,  §  3423  n. 

parties  in  action  to  restrain  payment 

of  school-warrant p*  39,  §  1617  n. 

pleading p.  368,  §  527  n.  | 


I^JunctionB,  preliminary,  cessation  of 

restraining  order p.  367,  §  526  n. 

sale  of  stock  for  delinquent  assessment 

p.  332,  §3423n. 

service p.  367,  §  525  n. 

service  of  on  corporation. . .  .p.  368,  §  531  n. 
supervisors  auditmg  illegal  claims. . . . 

p.  332.  §  3423  n. 

suspension  of  business  of  corporations, 

what  is  not p.  368,  §  531  n. 

trespass. .  .p.  332,  §  3423  n.;  p.  367,  §  526  n. 

waste p.  274,  §  840  n.;  p.  332,  §  3423  n. 

who  may  serve p.  148,  §  4176  n. 

working  of  mine p.  332,  §  3423 

writ  of  review p.  368,  §  527  n. 

Inn-keepers,    defrauding     proprietor, 

when  a  misdemeanor p.  466,  §  537 

Insanity,  act  for  erection  and  manage- 
ment of  asylum  in  Southern  Cali- 
fornia  p.  157,  §  2136  s. 

act  for  maintenance,  support,  and  dis- 
charge of  persons p.  64,  §  2222  s. 

Agnews,  amendment  of  act  providing 

for  asylum  at p.  69,  §  2136  ■. 

appropriation  for  additional  buildings 

for p.  57,  §  2136  s. 

appropriation  for  new  asylum  for. . . 

p.  57,§21368. 

guardian  ad  litem,  appointment  of . . . . 

p.  354,  §  373  n. 

impeachment  of  expert  on.  .p.  483,  §  1321  n. 
Napa  Asylum,  act  amending  act  pro- 

•  viding  for  management  of 

p.63,§2160  8. 

act  authorizing  trustees  to  convey 
realty  of  for  highway. . .  .p.  63,  §  2137  s. 

act  improving  and  repairing 

p.63,§2222  8. 

act  for  construction  of  two  infirm- 
aries at p.  64,  §  2222  s. 

Stockton  Asylum,  act  furnishing  and 

improving  buildings  at.  .p.  57,  §  2136  s. 
act  for  supplying  water,  light,  and 

fuel  to p.  57,  §  2136  8. 

directors  of,  powers  and  duties 

p,62,§2137 

erection  of  new  buildings  for 

p.  57,§2136  8. 

improvement  of  buildings  of .  p.  57,  §  2136  s. 

powers  and  duties  of  directors 

p.62,§2137 

Ukiah,  act  establishing  branch  asylum 

at p.  59,^  §  2136  s. 

Insolvency.    See  Bankruptcy  and  Xn- 

solvenct;  Insurancb. 
Inspectors.    See  Elections. 
Instructions.    See  Criminal  Law. 

already  given p.  374,  §  608  n. 

argumentative p.  373,  §  608  n. 

as  to  facts  or  evidence p.  374,  §  608  n. 

contradictory p.  374,  §  608  n. 

error  in,  when  immaterial. .  .p.  374,  §  608  n. 
marking  instruction  given  by  court  of 

its  own  motion p.  374,  §  607  n. 

partly  correct p.  374,  §  608  n. 

refusal  of  an  account  of  length  and 

number p.  374,  §  608  n. 

refusal  to  give  proper,  how  cured 

.p.  373,  §  608  n. 

refusal  to  make  more  explicit 

p.  374,  §  609  n. 

unsupported  by  evidence. . .  .p.  374,  §  608  n» 
Insurance.     See  Title  Insurance  Corpo- 
rations, p.  263,  §  432. 
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Ixuraraace,  ahajidonmant  of  remel 

p.  318,  S  2741  n. 

action  for  breach  of  contaract  to  renew 


policy p.  316,  §2597  n. 

file.. .p.  10,  §611 
^"""^^  statement^  penalty  for  tailing 


anniial  statement,  duty  to 


to  file p.  13,  §617 

annnal  statement,  what  mnst  show .... 

p.  11,  §612 

arbitration,  submission  to,  when  neces- 
sary before  action. ...  .p.  319,  §  2756  n. 
aamgnment  of  policy  as  collateral  se- 

cnrity p.  319,  §  2764  n. 

oommiasioner,  appropriation  for  office 

p.  ]3,§630 

depnty,  salary  of p.  13,  §  629 

duties  of p.  10,  §610 

dnty  to  collect  penalties,  and  manner 

of  collecting p.  13,  §  617 

duties  of,   where  company  fails  to 

make  np  deficiency  in  capital. p.  8,  §  601 

oompany,  when  insoWent p.  8,  §  602 

complaint  in  action  against  company 

p.  318,  §  2756  n. 

condition  asainst  storing    petroleum, 

waiver  by  agent's  knowledge 

p.  3 1 8,  §  2755  n. 

eoadition  to  keep  supply  of  water  on 

top  of  miU p.  31 8,  §  2755  n. 

conditions,  waiver  of p.  317,  §  2611  n. 

damages p.  318,  §2756n. 

denial  of  total  loss,  when  msufficient 

p.  318,  §  2704  n. 

description p.  316,  §  2587  n. 

deviation p.  318,  §2694 n. 

dividends p.  263,  §  429 

efiect  of  failure  to  make  up  deficiency 

in  capital p.  8,  §  601 

executor  may  sue  in  his  own  name, 

when p.  319,  §  2764  n. 

fishing-scow,  whether  a  building 

p.  316,  §  2591  n. 

foreign  law,  taxing,  when  unconstitu- 
tional  p.  13,  §  622  n. 

foreign,  statute  requiring  payment  of 

premiums  by.  '. p.  12,  §  616  s. 

fnniishing  data  to  insurance  commis- 

sioner p.  264,  §  447 

gunpowder,  stipulation  against  storing 

p.  318,  §  2753  n. 

incofrect  statement  as  to  ownership . . 

p.  316,  §  2587  n. 

investment  of  capital  stock. . .  .p.  262,  §  427 
joinder  of  two  companies  in  action  for 

loss p.  317,  §  2642  n. 

naareprcsentations,    effect    of,    where 

agent  had  knowledge,  .p.  316,  §  2579  n. 
xuKvigation,  restriction  of  right  of 

p.  317,  §  2693  n. 

notice  of  loss p.  317,  §  2633  n. 

notice  to  agent  does  not  bind  company, 

when p.  316,  §  2564  n. 

overvaluation. .p.  316,  §  2579  n. 

parol  agreement  to  issue  policy 

p.  316,  §  2527  n. 

performance  of  conditions  precedent, 

pleading  of p.  363,  §  457  n. 

police  insurance.    See  PoLics. 
preliminary  proof  of  death. p.  319,  §  2762  n. 
proceeds  of  sale  of  abandoned  vessel 

p.  318,  §  2741  n. 

proof  of  loss,  statement  in.  .p.  317,  §  2633  n. 
proper  party  to  sue  on  life  policy,  who 

is p.431,§  1581  n. 


IiURirancei  recovery  cannot  be  had 
where  insured  killed  by  third  per- 
son, when p.  319,  §  2762  n. 

re-insurer,  liability  of p.  317,  §  2646  d. 

representatioos  in  application,  evidence 
of  ignorance  of  not  admissible. . . 
p.  316,  §2578n. 

nle  or  change  of  possession  of  proper- 
ty  p.  318,  §  2755  n. 

transshipment p.  318,  §  2694  n. 

waiver  of  forfeiture p.  317,  §  2635  n. 

proof  of  loss p.  317,  §  2633  n. 

waiver  of  notice  and  preliminary  proof 

of  loss p.  317,  §  2636  n. 

watchman,  condition  as  to.  .p.  318,  §  2755  n. 

what  must  be  filed  with  commissioner 

p.9,§607 

Interest.    See  Bonds;  Pawitbrokess. 

agreement   in   writing    concerning  is 

valid p.  306,  §1918  n. 

contract  for  increased  interest  on  un- 
paid interest p.  306,  §  1919  n. 

foreign  judgment,  interest,  how  com- 
puted   p.  306,  §  1 920  n. 

judgment,  interest  on,  how  entercMl. . . 

p.  305,  §1920  n. 

on  monthly  balances,  custom  of  mer- 
chants  p.  305,  §1917  n. 

on  promissonr  note^  from  what  time 

compated. p.  305,  §  1917  n. 

Ihterlocntory  decreeeL    See  AppsaUw 
Interpleader.      See     Sufflsmbntart 
Pboceedinos. 

by  judgment  debtor p.  355,  §  386  n. 

by  tenant p.  355,  §  386  n. 

to  determine  right  of  creditors  to  sur- 
plus of  sale  p.  355,  §386 n. 

Ihterpretera.      See    Evidence;   Wit-  • 

N  ESSES. 

Intervention,  assignee  of  pledgee  in 

action  to  enforce  pledge 

p.  355^  §387  n. 

by  landlord p.  355,  §  387  n. 

by  assignee  of  pledgor  in  action  to  en- 
force pledge p.  326,  §  3006  n. 

partnership    accounting,    interv^tion 

by  creditors p.  355,  §  387  n. 

Intoxicants.     See    Licknses;     Obbi- 

NANCEa. 

intoxication  as  defense  to  crime.     See 

Criminal  Law. 
intoxication,  evidence  and  effect  of,  on 

murder  trial 

p.  453,  §  187  n,;  p.  455,  §  189  n. 

intoxication  impairing  mental  faculties 

as  defense  to  crime p.  463,  §  470  n.. 

-  prohibiting  sale  ot  to  drunkards p.  542  s. 

separate  licenses  for  city  and  county. . 

p.  462,  §435  n. 

Irrigation.     See   Swamp   and   Over- 
YLOWED  Lands;  Wateeoourses. 

Islands,  ownership  of p.  270,  §  662  n. 

Jails,  adoption  of  plans. for,  on  condi- 
tion  p.  147,  §  4046  n. 

erection  of p.  147,  §  4046  n. 

Jeopardy.    See  Crlmixal  Law. 
Joinder   of   actions.    See   Counteb- 

CLAIM. 

action  for  abatement  of  nuisance  and 

damages p.  340,  §3501  n. 

action    to  abate  obstruction  on  road 

and  for  penalty p.  104,  §  2734 

les  of  action  for  work  and  labor 

p.  360,  §427  n. 


n. 


causes 
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Joinder  of  actions,  claim  to  reoover 
Bpeciiic  realty  with  claim  for  dam- 
ages  p.  360,  §  427  n. 

complaint  to  reform  mortgage  and  to 

enforce  same p.  360,  §  427  n. 

fraudulent  conveyances,  action  to  set 

aside  and  for  possession.. p.  360,  §  427  n. 

in  proceedings  to  condemn  lands 

p.  419,  §1244n. 

liens,  actions  to  foreclose.  ..p.  417,  §  1195  n. 
misjoinder  of  actions,  objection*for. . . . 

:•••?•  360,  §430n. 

where  several  persons  in j  urea  by  same 

libel p.  249,  §  45  n. 

Judges.    See  Courts;  Justices  of  the 
Peace;  Mayor;  Superior  Courts; 
SuFREiiE  Courts. 
Judgments.   See  Cladi  aitd  Delivert; 
Sentence. 

by  consent,  effect  of '.  ..p.  410,  §  1125  n. 

conclusiveness  of p.  444,  §  1908  n. 

confession  of,  by  attorney.. .  .p.  348,  §  283  n. 
confession  of,  statement  in.. p.  410,  §  1133  n. 

default,  against  Indians,  setting 

aside p.  366,  §  473  n. 

against  plaintiff,  reversed  on  appeal, 

when p.  366,  §473n. 

collateral  attack  upon p.  366,  §  473  n. 

disCTetion  as  to  setting  aside 

p.  365,  §  473  n. 

entered  before  expiration  of  time  for 

answering p.  3G5,  §  473  n. 

entered  through  inadvertence  of  clerk 

p.365,§473n. 

motion  to  set  aside,  when  must  be 

made p.  366,  §  473  n. 

new  trial  in  cases  of p.  379,  §  657  n. 

power  of  clerk  to  enter — p.  373,  §  585  n. 
setting  aside  in  absence  of  attorney 

p.  366,  §  473  n. 

setting  aside  pending  motion  to  dis- 
miss  p.  366,  §  473  n. 

entry  of,  on  verdict 

p.  375,  §  628  n.;  p.  383,  §  664  n. 

exceeding  amount  piayed  for.,  p.  371,  §  564  n. 

foreign,  Gmitations  of  action  on 

-. p.  354,  §361  n. 

identical  question,  when  litigated 

p.  444,  §  1908  n, 

land  contest,  judgment  in,  effect  of . . . 

p.  114,§3416n, 

moot  questions  of  law p.  410,  §  1133  n. 

motion  in  arrest  of. p.  481,  §  1185  n. 

must  conform  to  verdict. . .  .p.  481,  §  1207  n. 

not  subject  to  execution p.  383»  §  688  n. 

on  stipulation,  premature  entry 

p.  372,  §582n. 

on  summons  by  publication,  when  void 

p.359,§428n, 

pleadings,  judgment  on 

p.  373,  §  582  n.;  p.  397,  §  950  n. 

pleading  jurisdiction  in  action  on  juc^- 

ment p.  34^  §  76  n. 

relief  awarded  mu^t  be  consistent  with 

complaint p.  372,  §  582  n. 

restraining  execution  of . . .  .p.  333,  §  3423  n. 
Toid,  right  of  third  party  to  vacate .... 

p.  444,  §  1908  n. 

void,  when  may  be  set  aside. p.  365,  §  473  n. 
Judicial  notice.    See  Evidence. 
Jurisdiction.     See   Bankbuftot   Aim 
Insolvenct;  Criminal  Law;  Jus- 
tices OF   the   Peace;   Superior 
Court;  Supreme  Court;  Venue. 


Jurisdiction,  conflict  over  guardianship 

proceedings .p.  344,  §  76  n. 

contest  over  public  land,  how  obtained 


p.  114,  §3415n. 


of  state  courts,  on  murder  of  Indian. . 

p.  344,  §  76  n, 

over  burglary,  wliere  property  brought 

into  another  county p.  471,  §  786  n. 

probate,  is  separate  and  distinct 

p.  344,  §  76  n. 

Jury  and  jurors.  See  Criminal  Law; 

Grand  Jury. 
action  of  clerk,  what  is  not  irregular. . 


p.  374,  §  612  n., 

challenge  for  bias  not  appealable 

p.  373,  §  602  n.;  p.  480,  §  1170  n. 

for  cause,  appeal  from p.  403,  §  963  n. 

for  non-residence .p.  373,  §  602  n. 

discharge  presumed  to  be  with  consent 

p.  480,  §  1142  n. 

dismissal  of  juror  after  completion  of 

panel p.  373,  §  602  n. 

examination    of    juror,    hypothetical 

question p.  373,  §  602  n 

fees,  payment  of  in  advance .  .p.  375,  §  631  n. 
fees,   staying   proceedings  until   pay- 
ment of p.  348,  §274 n. 

jury  trial  in  action  to  foreclose  lien. . . 

p.  416,  §  1190  n, 

contest  of  executor's  account 

p.  434,  §  1636  n. 

right  to p.  373,  §592  n, 

right  to  in  case  of  fraud. .  .p.  373,  §  592  n. 

right  to  in  equity  case p.  373,  §  592  n. 

right  to  in  probate  proceedings 

p.  341,  §22n. 

holiday,  discbarge  of  jury  on. p.  480,  §  1142n. 

instructing  jury  on p.  346,  S  134 

receiving   verdict   and   discharging 

jury  on p.  346,  §  134  n, 

irregularities    or      misconduct.      See 
Criminal  Law. 

misconduct  of  juror p.  379,  §  657  n. 

objection  to  competency  first  raised  af- 
ter verdict .p.  374,  §  602  n. 

objection  to  manner  of  drawing  jury. .. 

p.347,§204n. 

polling  in  absence  of  defendant's  attor- 

ney.... p. 480,  §  1148 n. 

receiving  evidence  out  of  court 

...7 p.  374,  §612 n. 

recharging p.  374,  §  612  n 

summoning  juij p.  347,  §  214  n. 

verdict,  affidavits  of  jurors  to  impeach 

p.  380,  §658  n. 

does  not  respond  to  issues,  when .... 

p.374,§619n, 

entry  of  judgxnent  on p.  375,  §  628  n. 

form  of  oDJection  to p.  375,  §  619  n. 

seneraL  in  ejectment,  when  sufficient 

p.  375,  §625  n. 

in  ejectment  when  merely  advisory 

p.  375,§626iL 

in  equitable  action,  is  advisory  only 

p.  376,§633n. 

obtained  by  averaging  amoimts 

p.  379,§657n, 

presumption  in  favor  of . .  .p.  374,  §  619  n. 
special  findings,  want  of  not  error, 

when p.  375,  §  625  n. 

special,  how  construed. . .  .p.  375,  §  619  n. 

'    waiver  of  trial  by  jury p.  375,  §  631  n. 

Justices  of  the  peace,  appeals,  amend- 
ments to  pleadings p.  404,  §  980  n. 


602 


INDEX. 


Justices  of  the  peace,  appeal,  before 

entry  of  jadgment p.  403,  §  974  n. 

changing  venue  after. p.  404,  §  980  n. 

deposit  on p.  403,  §  978  n. 

diamlBaal  for  failure  to  prosecute 

p.  404,  §980  n. 

granting  new  trial  on  cfter  nonsuit. . 

p.  404,  §980n. 

notice p.  403,  §  974  n. 

misdemeanor p.  404,  §  980  n. 

on  questions  of  law,  dismissal  of 

p.  403,  §  975  n. 

payment  of  judgment,  effect  of 

p.  403,  §  974  n. 

rehearing p.  404,  §  980  n. 

trial  de  novo p.  403,  §$  976  n.,  980  u. 

undertaking,    justification   of    sure- 
ties   p.  403,  §  978  n. 

undertaking  on p.  403,  §  978  n. 

complaint p.  393,  §  853  n. 

construction  of  provisions  of  code  re- 
lating to p.  393,  §  925  B. 

courts,  default  entered  before  time  for 

answering p.  393,  §  845  n. 

default,  validity  of p.  393,  §  871  n. 

execution  sale,  setting  aside. p.  393,  §  805  n. 
fines  imposed  by,  to  whom  payable .... 

p.  462,  §427  n. 

Judgments,  collateral  attack  upon .... 

p.  393,  §  891  n. 

I)ower  to  vacate. .  .p.  893,  §§  859  n.,  892  n. 
Jurisdiction  must  affirmatively  appear. . 

p.  393,  §832  n. 

over  action  to  recover    deposit  on 

land p.  345,  §  112  n. 

to  collect  penalties p.  345,  §  112  n. 

where  personalty  demanded  is  over 
three  hundred  dollars. .  .p.  345,  §  112  n. 

Justice's  court  as  criminal  court 

p.  484,  §  1461  n. 

motion  to  dismiss,  withdrawal  of 

p.  393,  §  890  n. 

powers  of,   how  determined 

p.  345,§112n, 

right  to  fees  where  successor  fails  to 

qualify p.  345,  §  111  n. 

San  Jose,  jurisdiction  over  public  of- 
fenses.  p.  345,  §  115  n. 

summons,  alias,  irregularity  in  issuing. 

p.  393, 1 846  n. 

defective  statement  in. . .  .p.  393,  §  844  n. 

term  of  office p.  345,  §  110  n. 

Labor  statistics,  amendment  of  act  es- 
tablishing bureau  of p.  543  8. 

Iiaadlord  and  tenant.  See  Cove- 
nants; Forcible  Entry  and  Un- 
lawful Detainer;  Nuisances; 
Tenant  fx>R  Life;  Trespass. 

tenant  at  will,  rights  of p.  270,  §  789  n. 

adverse  possession  by  tenant 

p.  307,  §  1948  n.;  p.  351,  §  326  n. 

assignees  and  sublessees,  rights  of 

p.272,§823n. 

assignee   of   lease,    liability  on  cove- 

iiants p.  272,  §822  n. 

covenant  of  quiet  enjoyment 

p.  306,  §  1927  n. 

cropper's  contract,  covenants  in,  when 

mdependent p.  300,  §  1439  n. 

death  ot  joint  lessor,  right  of  action 

for  breach  of  covenant.. p.  306,  §  1934  n. 
death  of  landlord  terminates  tenancy 

at  will p.  270,  §  789  n. 

duty  to  repair p.  306,  §§  1941  n.,  1942  n. 


Iiandlord  and  tenant,  estoppel  of  les- 
sor to  sue  lessee  from  action  against 

assignee  of  Icsdoe p.  272,  §  822  n. 

estoppel  of  tenant p.  307,  §  1948  n. 

estoppel  of  tenant  of  homestead  to  claim 

adversely t>.  280,  §  1242  n. 

forfeiture  of  lease  for  breach  of  cove- 
nant  p.  306,  §  1931  n. 

holding  over p.  306,  §  1945  n. 

interest  on  damages  for  unlawful  hold- 
ing over  not  allowed. .  .p.  328,  §  3287  n. 

interpleader  bv  tenant p.  355,  §  386  n. 

intervention  of  landlord p.  355,  §  387  n. 

landlord  may  execute  second  lease  be- 
fore expiration  of  first  lease 

p.  275,  §  1044  n. 

lease  to  commence  in  future,  right  of 

possession p.  306,  §  1943  n. 

lease,  what  constitutes p.  306,  §  1925  n. 

liability  of  tenant  to  purchaser  of  prop- 
erty at  foreclosure p.  369,  §  637  n. 

oral  alteration  of  lease p.  273,  §  827  n. 

party  plaintiff  on  death  of  jomt  lessor 

p.  355,  §385n. 

rent p.  306,  §  1947  n. 

repairs  by  tenant^  liability  of  landlord 

for p.  306,  §194211. 

ship,  lease  of,  construction  o£ 

p.  307,  §  1956  n. 

substitution  of  landlord  for  tenants  in 

action. p.  356,  §  379  n. 

surrender  of  lease  does  not  terminate 

relation,  when p.  272,  §  822  n. 

tenancy  at  will,  entry  under  void  lease 

..p.  271.  §789  n. 

Iiaroeny,  conviction  and  punishment 

p.  464,  §  490  n. 

evidence,  generally p.  464,  §  484  n. 

false  pretenses,  distinction  between  and 

p.  4C3,  §484n. 

grand,  indictment  for p.  464,  §  487  n. 

instruction,  when  error. .  .p.  464,  §  487  n. 
whatis....p.463,  §484n.;p.  464,  §487 n. 

information p.  463,  §  484  n. 

petit p.  464,  §  488  n. 

petit,  sentence  where  there  are  prior 

convictions p.  469,  §  667  n« 

possession  of  stolen  property,  effect  of, 

p.  464,  §  484  n. 

receiving  stolen  ffoods p.  465,  §  496  n. 

Iiaundries.    SeeXioENSES. 

ordinances  rc^gulating p.  155,  §  4408  n. 

I^egislature.    See  Officers. 
IiOgitimacv.    See  Parent  and  Child. 
children   bom  during    coverture  pre- 
sumed legitimate p.  256,  §  194  n. 

Iietters  of  cr^t,  liability  of  drawer. 

p.  321,  §  2860  n. 

I^evees.    See  Watercourses. 
right  of  reclamation  district  to  erect 

and  maintain p.  121,  §  3471  n. 

Libel,  civil.    See  Slander  and  Libel. 

criminal,  place  of  trial ^p.  459,  §  248  n. 

criminal,  person  referred  to  in 

p.  459,  §  248  n. 

criminal,  indictment  for p.  459,  §  248  n. 

Licenses.    See  Intoxicants. 

action  to  collect,  complainant  in 

p.  Ill,  §  3360  n. 

action  to  collect,  district  attorney  pre- 
sumed to  be  proper  party 

.V. .....  p.  1 1 1 ,  §  3360  n. 

action    to    collect,    in    whose    name 

brought p.  lll,§3360n. 
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liioanses,  bosiness,  liceDse  upon  is  valid 

p.  112,  §3382n. 

city  council  may  delegate  issuance  of  to 

clerk p.  Ill,  §3357n. 

laundries,  license  imposed  on,  validity 

of p.  Ill,  §3380n, 

liquor  licenses,  validity,  nature,  and  ef- 
fect of... p.  Ill,  §3381n. 

ordinance  fixing  need  not  be  recorded.. 

p.  146,  §  4045  n. 

party  in  interest  in  action  to  enforce. 

p.  345,  §  367  n. 

peddlers,  license  on,  what  invalid 

p.  112,  §  3384  n- 

power  to  impose  includes  power  to  ap- 
point tax  collector p.  156,  §  4408  n. 

railroad,  license  imposed  on,  validity  of. 

p.  Ill,  §  3377  n. 

sheep,  license  on p.  Ill,  §  112  n. 

validity  of    ordinance  not    passed  at 

regular  session p.  146,  §  4045  n. 

validity  of,  when  not  passed  on  first 

Monday  of  October p.  146.  §  4045  n. 

Idoense    collector,  bond  of  should  be 

made  payable  to  state p.  16,  §  958  n. 

Xdens.     See  Vsndob  and  Vendee. 
abandonment  of  building  by  contractor 

....• p.  417,  §  1200  n. 

appeal,  defendants  regarded  as  owners 

against  findings,  when.  .p.  417,  §  1199  n. 
assignment  of,  action  by  assignee 

p.  416,  §  1190  n. 

attorney's  fee  in  action  to  foreclose. . . . 

p.  417,  §  1195  n. 

building  contracts,  payment  of  price. . 

p.  413,  §  1184  and  n. 

claim  filed  against  consolidated  mining 

locations p.  416,  §  1188  n. 

claim,  sufiiciency  of p.  415,  §  1187  n. 

claim,  time  of  filing p.  415,  §  1187  n. 

extent  of,  of  laborer  in  mine. p.  415,  §  1185  n. 
extent  of,  of  one  working  iu  mine. . . . 

p.  321,  §  2874  n. 

faQure  to  file  lien p.  416,  §  1187  n. 

homestead,  liability  of  for.  .p.  413,  §  1185  n. 

how  waived  or  lost p.  413,  §  1183  n. 

joinder  of  actions  to  foreclose  liens .... 

p.  417,  §  1196  n. 

jury  trial  in  action  to  foreclose 

p.  416,  §  1190  n. 

loggers    and    laborers,     act    relating 

thereto p.  413,  §  1183  s. 

lot)  improvement  on,  owner^  notice  of 

non-liability p.  416,  §  1192  n. 

lot,  lien  on  for  improvement,  .p.  416,  §  1191 

material-men p.  411,  §  1183  n. 

material-man  not  an  original  contractor 

p.  415,  §  1187  n. 

mechanics,  artisans,  and  laborers,  liens 

of p.  411,  §  1183  and  n. 

mining  superintendent  has. p.  821,  §  2874  n. 

partner  in  mine,  lien  of p.  316,  §  2514  n. 

pleadings  in  action  to  foreclose  lien 

p.  416,  §1190n. 

priority p.  370,  §  542  n. 

priority  of,  burden  of  proving 

p.  417,  §  1194  n. 

priority  of  mortgage  lien. .  .p.  414,  §  1186  n. 
property,  when  affixed  so  as  to  be  sub- 
ject to p.  412,  §  1183  n. 

subcontractor  for  building. .  .p.  413,  §  1184  n. 

superintendent  of  mine p.  412,  1 183  n. 

time  and  place  of  filing  contractor's 

claim p.  415,  §  1187  and  u. 


life  tenant.    See  Tenant  for  Life. 
Iiimitations.    See  Statute  of  Limita- 
tions. 

action  against  municipality  for  dam- 
ages from  street  improvement 

p.  160,  §4409  n, 

liis  pendens,  effect  of  notice  of 

p.  358,  §  409  n, 

Ii08  Angeles,  act  creating  Orange  Coun- 
ty out  of p.  140,  §  3945  8. 

ordinance  of,  properly  authenticated, 

when p.  17,  §  1031  n. 

Lotteries.    See  Gaming;  Warrants. 

bond  whose  time  of  payment  is  fixed 

by  chance p.  460,  §  319  n. 

owner  not  entitled  to  return  of  tickets. . 

p.  460,  §  325  B. 

Iiuegrage.    See  Common  Carriers. 
Malpractice.    See  Phtsioians. 
Mandamus.    See  Contempt. 

admission  of  evidence p.  409,  §  1085  n. 

affidavit  for p.  406,  §  1046  n. 

affidavit,  when  sufficient. .  .p.  409,  §  1086  n. 

attendance  before  United  States  land 

officials p.  446,  §  1986  n. 

audit  of  salaries  of  deputy  county  clerks 

p.  149,  §4204  n. 

beneficial  interest p.  409,  §  1086  n. 

demurrer p.  410,  §  1088  n. 

enjoining  act  beyond  that  required  by 

law p.  409,  §  1085  n. 

executions,  compelling  issuance  of . . . . 

p.  409,  §  1086  n, 

failure  to  file  findings p.  409,  §  1085  n. 

improvement  of  street p.  159,  §  4409  n. 

inspection  of  public  record,  .p.  409,  §  1086  n. 

issuance  of  subpoena p.  409,  §  1085  n. 

judgment  in  proceeding;  to  compel  su- 
pervisors to  pay  claim,  p.  410,  §  1095  n. 

levy  of  tax p.  409,  §  1086  n. 

payment  of  interest  on  bonds 

p.  328,  §  3261  n. 

payment  of  interest  by  treasurer 

p.  409,  §  1086  n, 

peremptory,   denied  when  no    service 

and  return .p.  410,  §  1088  n. 

petition  to  compel  admission  to  office 
of  fire  commissioner,  wheninsuffi- 
cient p.  110,  §  3335  n, 

petition  to  compel  admission  to  office 
of  fire  commissioner,  consent  of 
board  necessary  to. . .  .p.  Ill,  §  3335  ii« 

petition,  when  sufficient. .  p.  409,  §  1086  n. 

proceeding  with  preliminary  examina- 
tion. .  .p.  409,  §  1085  n.;  p.  471,  §  858  n. 

repayment  of  taxes  illegally  collected. 

p.  137,§3804iL 

settlement  of  bill  of  exceptions 

p.  480,  §1171  iL 

submission  of  proposed  amendments  to 

constitution p.  409,  §  1086  lu 

supreme  coart  will  not  entertain  origi- 
nal application  for,  when.. p.  342,  §  51  n. 

title  to  office  not  triable  by .  .p.  392,  §  803  n. 

to    compel    canal    company  to    build 

bridge. .  .p.  104,  §  2737;  p.  266,  §  551  n. 

to  compel  treasurer  to  receive  money 
received  by  attorney-general  on 
account ...  .p.  138,  §  3866  n. 

to  supervisors,  answer  that  debt  be- 
yond income  will  be  incurred 

.p.  409,  §  1085  n. 

to  surveyor-general,  application,  where 

made p.  409,  §  1085  n. 
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Mandanms  will  not  lie  to  compel  ap- 
pointment of  road  overeer.p.  98,  §  26i3  n. 

writ  allowed  upon  unverified  complaint, 

when p.  409,  §  1086  n. 

Kanslaughter.    See  Homicids. 

ICaps,  as  evidence p.  445,  §  1936  n. 

ICaniage  and  divorce,  alimony  and 

counsel  fees p.  252,  §  137  n. 

counsel  fees,  power  of  lower  court 

regarding,  after  appeal . .  .p.  253,  §  46  n. 
bond  on  appeal  from  order  granting, 

when  sufficient p.  253,  §  46  n. 

insolvency  no  ground  for  didcharge 
from  imprisonment  for  non-pay- 
ment  p.  253,  §  46  n. 

one  imprisoned  for  non-payment  en- 
titled to  discharge,  when 

p.  410,  §  1143  n. 

when  not  excessive p.  253,  §  46  n. 

amendment  to  answer  concerning  prop- 
erty, when  allowable. .  .p.  2&,  jg  147  n. 

assumption  of  marital  rights  and  duties 

p.  291,  §56n. 

breach  of  promise p.  251,  §  62  n. 

community  property,  sale  of,  confirma- 
tion not  necessary  to. . .  .p.  254,  §  147  n. 

condonation p.  252,  §  115  n. 

decree  dividing  property  reformed  for 

fraud,  when p.  301,  §  1572  n. 

default,  judgment  by,   conclusiveness 

of p.  252.  §  130  n. 

desertion p.  252,  §  95  n. 

desertion,  offer  to  return. . .  .p.  252,  §  102  n. 

divorce,  action  for  is  appealable 

p.  251,  §78  n.;  p.  342,  §52  n. 

divorce,  a  mensaet  thoro p.  252,  §  136  n. 

enjoining  disposition  of  property  pend- 
ing divorce  proceeaings 

p.253.§140n. 

extreme  cruelty p.  251,  §  94  n. 

judgment  for  temporary  alimony  is  ap- 
pealable  p.  253,  §  46  n. 

judgment  of   divorce,   rendition   and 

entry p.  252,  §  130  n. 

maintenance  of  wife  living  separate, 

without  divorce p.  252,  §  136  n, 

marriaee,  living  together  as  husband 

and  wife p.  251,  §  57  n. 

marriage,  lyresent  consent  followed  by 

consummation  constitutes 

p.  251,  §55n. 

mortgaged  property,  division  of  on  di- 
vorce  p.  253,  §  146  n. 

promise  to  keep  marriage  secret,  effect 

of  on  agreement  to  marry 

p.251,§75n. 

publication  of  summons  in  divorce  suit 

p.  359,  §  413  n. 

submission  of  special  issues  to  jury. . . . 

p.  254,  §  147  n. 

supplemental  complaint  setting  up  new 

cause  of  action p.  251,  §  78  n. 

Married  women,  acknowledgment  of 

deed  or  mortgage  by . .  .p.  278,  §  1186  n. 

actions  by p.  254,  §  158  n, 

contracts  of  p.  254,  §  158  n. 

may  sue  alone  to  recover  homestead  . . 

p.  354,  §370  n. 

separate  property,  evidence  to  show,  in 

action  by p.  264,  §  158  n. 

when  may  sue  alone p.  354,  §  370  n. 

wife's  separate  property p.  254,  §  162  n. 

Karshals,  compensation  of p.  40,  §  1639 

powers  and  duties  of p>  36,  §  1636 


ICaster  and  servant,  action  for  work 

done  after  employer's  deaUi 

p.  308,  §  1998  n. 

agreement  to  pay  servant  even  in  case 

of  discharge  is  valid. p.  303,  1668  n. 

breach  of  contract  of  employment,  evi- 
dence and  damage  in p.  309,  2003  n. 

dismissal p.  309,  §2002n. 

drivers,  conductors,  and  gripmen,  ac- 
tion to  recover  value  of  labor. . . . 

p.  109,§3247 

extra  pay  for  overwork p.  109,  §  3246 

form  of  complaint  in  action  for  ser- 
vices  p.  110,  §3248 

penalty  for  employing  for  more  than 

twelve  hours  per  day p.  1 10,  §  3250 

twelve  hours  a  day's  work.  .p.  109,  §  3216 

eight  hours  constitute  a  day's  work. .  . 

p.  109,  §  3244 

fellow-servants,  who  are 

p.  308,  §§  1970  n. ;  1971  n. 

liability  for  injury  to  servant  by  co-ser- 
vant  p.  308,  §  1970  n. 

liability  of   master  for  injury  to  ser- 
vant  p.  307,  §  1970  n. 

minors,  act  regulating  hours  of . . .  .p.  &4-1  s. 

negligence  of  employer p.  308,  §1971  n. 

Ba£iry,  implied  agreement  for 

p.  309,  §  2012  n. 

sanitary  condition  of  factories  and  work- 
shops   p.  664  s. 

termination  of  employment,  master  can- 
not claim  contract  entire 

p.  308,  §  1999  n. 

Mayor  acting  as  judge  of  city  court. . . . 

p.  347,§186s. 

as  judge,  when  not  disqualified 

p.  154,  §  4386  n, 

cannot  depute  justice  to  act  as  judge  in 

his  place p.  154,  §  4386  n. 

charter  making  mayor  city  judge  and 

part  of  council  is  valid.,  p.  154,  §  4386  n. 
Maxim,  De  minimis  non  curat  lex 


p.  259,  §322n. 


He  who  seeks  equity  must  do  equity 

p.  390,  §726 n, 

Mechanica'  liens.    See  Idvsa, 

Medical  works  as  evidence.,  p.  445,  §  1936  n. 

Merced  County,   attaching  portion  of 

to  San  Benito  County,  .p.  144,  §  3948  s. 

transcription  of  records  from  to  San  Be- 
nito county p.  144,  §  3948  s. 

Mexican  grants,  boundaries  of 

p.  113,  §339  n. 

confirmation  by  lahd-office  commission- 
ers, effect  of p.  113,  §  3396  n. 

confirmation  not  necessary  where  title 
perfect  at  treaty  of  Guadalupe 
Hidalgo p.  112,  §  3395  n. 

description  in  grant,  sufficiency  of 

p.  113,§3396n. 

patent  founded  on  grant,  conclusiveness 

of p.  113,  §  3395  n. 

patent  from  United  States  to  San  Fran- 
cisco, efiect  of p.  113,  §  3395  n. 

rights  of  Mexicans  whose  titles  were  ac- 
quired prior  to  treaty.  Guadalupe 
Hidalgo p.  112,  §  3395  n. 

title,  when  x>erfect  under  Mexican  law 

p.  112,  §3395  n. 

Militia.    See  Adjutakt-genkbal;  Na- 
tional Guard. 
Minerals,  act  to  remove  mineral  cabinet 

from  state  library p.  65,  §  2305  i. 
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Uines  and  mining.    See  Liens;  Min- 
erals. 

citizenship p.  392,  §  748  n. 

conflicting  boundaries. ..... .p.  392,  §  748  n. 

conveyance  of  nndivided  interest    in 

mining  right p.  272,  §  810  n. 

sonvoying p.  392,  §  748  n. 

corporations,   failure  to  post  current 

reports p.  207,  §  685  n. 

d^ris p.  392,  §  748  n. 

lien  on p.  392,  §748  n. 

lease  of,  what  is  not p.  306,  §  1925  n. 

location,  notice,  priority. . .  .p.  392,  §  748  n. 
**  lode "  and  ** placer  "  defined. 

p.  392,  §748n. 

mining  claim,  what  is p.  392,  §  748  n. 

partition p.  392,  §§  748  n.,  764  n. 

partnership  in  mine,  lien  of  partner. . . 

p.  315,  §2468  n, 

quieting  title  to  claim p.  392,  §  748  n. 

relocation p.  392,  §  748  n. 

reservation  of  claim p.  392,  §  748  n. 

restraining  dumping  of  mining  debris.. 

p.  367,  §  526  n. 

trustee  of  claim  obtaining  patent  in  his 

own  name p.  310,  §  2224  n. 

reatraiuing  working  of p.  332,  §  3423  n. 

right  of  way  over p.  392,  §  748  n. 

tunneling p.  392,  §  748  n. 

working  claim p.  392,  §  748  n. 

MiBdemeanors,  appeal,  howprosecuted. 

p.  481,  §  1235n.;p.  484,  §§1469,  n.,  1470n. 

appeal,  right  of p.  482,  §§  1235  n.,  1237  n. 

brmging  mfected  animal  into  state. . . . 

p.  461,  §400 

defraading  proprietors  of  hotels,  inns, 

etc.,  when  a p.  466,  §  637 

false  advertisement  of  character  of  ani- 
mal  p.  467,  §537J 

fish,  destruction  of,  when  a p.  468,  §  635 

lines  or  nets,  using  to  catch,  when  ja 

p.  469,  §636 

setting  trap  for,  a p.  469,  §  636 

fnmdulent  registration  of  animals 

.    p.467,§637i 

fraudulently  taking  water  from  main 

p.  465,  §604  n. 

game  birds,  netting  or  pounding 

p.  468,  §631 

game  laws,  violation  of p.  467,  §  626 

removal  of  mortgaged  property  .p.  466,  §  537 
sendinff  minors  to  houses  of  question- 

'         able  repute p.  484,  §  1389 

trial  by  superior  court  on  appeal 

p.  484,  §1469n. 

vagrancy p.  469,  §  647  9. 

ICstake,  reformation  of  contracts  for 

p.  302,  §  1577  n. 

'Monterey,  repeal  of  act  incorporating 

p.  544  8. 

Moot  questions.    See  Flbabino. 
Mortgages.    See   Aoknowlidoments; 

Estates  of  Decedents;  Joinder 

OF  AonoNs. 
absence  of  mortgagor  stops  running  of 

statute p.  351,  §  328  n. 

accounting   between    mortgagor    and 

mortgagee p.  388,  §  726  n. 

after-acquired  propertv,  mortgagee  has 

notice  of  terms  of  purchase,  when 

p.  323,  §2947  n. 

agreement  for  renewaL p.  321,  §  2922  n. 

appeal  by  subsequent  mortgagee 

p.  388,  §726  n. 


Mortgrages,  assignment  of  note  or  mort- 
gage  p.  323,  §2936 n. 

bar  of  mortgage  debt,  effect  of 

p.  388,  §726  n. 

bill  of  sale,  when  a  mortgage,  p.  324,  §  2955  n. 

bona  fide  purchasers,  how  affected  by 

satisfaction  entered  in  record 

p.  323,  §  2936  n. 

chattel,   damages    against  sheriff    for 

levying  on  property  subject  to 

p.  330,  §3336n. 

given    to    secure    future   advances, 

validity  of p.  324,  §  2957  n. 

may  be  made,  upon  what  property . . 

p.  324,§2965 

release  of  by  pledgee  of  mortgagee, 

effect  of p.  325,  §2997  n. 

removal  of    property,  when  a  mis- 
demeanor  p.  466,  §  573 

sale  by  mortgagee  of  wheat  mortgaged 

for  time  check,  effect  of. p.  324,  §  2967  n. 
when  deemed  recorded. .  .p.  324,  §  2957  n. 

complaint  in  foreclosure p.  388,  §  726  n. 

corporation,  mortgage  by p.  267,  §  598 

counsel  fees  in  foreclosure  suits 

p.  389,  §720  n. 

damages  for  waste  on  foreclosure 

p.  390,  §732  n. 

death  of  mortgagor,  effect  of  on  right 

of  foreclosure p.  388,  §  726  n. 

decree  in  foreclosure  suit. . .  .p.  389,  §  726  n. 

decree,  including  taxes  and  insurance . 

; p.  390,  §  726  n. 

deed  absolute  in  form,  when  a  mort- 

gaffe p.  322,  §  2924  n. 

deeaaosolute  with  defeasance,  action 

for  reconveyance p.  323,  §  2948  n. 

deeds  of  trust p.  321,  §  2924  n. 

description p.  323,  §  2948  n. 

equitable  relief   where    property  not 

bound  through  defect. .  .p.  390,  §  726  n. 

estoppel  of  husband  to  deny  that  prop- 
erty mortgaged  by  wife  was  com- 
munitv p.  389,  §  726  n. 

estoppel  of  mortgagor,  passing  of  after- 
acquired  title p.  323,  §  2930  n. 

evidence  in  suit  to  foreclose.. p.  388,  §  726  n. 

execution  of  by  corporation. p.  321,  §  2920  n. 

findings  in  action  to  reform  and  fore- 
close mortgage p.  390,  §  726  u. 

for  definite  sum,  but  intended  as  se- 
curity for  advances p.  388,  ^  726  n. 

foreclosure,  right  of  purchaser  to  rents 

and  profits p.  387,  §  707  n. 

growing  crops,  mortgage  on  land  covers 

p.  370,  §  564  n. 

implied  promise,  when  sufficient  con- 
sideration for p.  388,  §  726  n. 

jurisdiction    in    action    to    foreclose 

against  husband  and  wife 

p.  388,  §  726  n. 

land  entered  as  homestead,  mortgage 

of p.  323,  §  2947  n. 

leasehold  estate,  mortgagee  of,  priority 

of p.  324,  §  2957  n. 

liability  of  tenant  to  purchaser  at  fore- 
closure   p.  369,  §  537  n. 

litigation  of  adverse  interests 

p.  388,  §  720  n. 

mistake  in,  reformation  of .  .p.  323,  §  2948  n. 

mortgagee  has  no  estate  in  premises 

p.  322,  §2927n. 

mortgagee  and  his  assignee  may  join . . 

p.  354,  §378n. 
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Mortgage,   notice,    mortgagee,    when 

chargeable  with p.  323,  §  2947  n. 

oral  agreement  between  co-tenants 
that  part  of  land  charged  with 
shall  be  released p.  323,  §  2938  n. 

parties  in  foreclosure  suit. .  .p.  3S8,  §  726  n. 

payment  of  judgment  of  foreclosure, 
when  operates  as  assignment .... 
p.  323,  §  2936  n. 

possession  by  mortgagee ...  .p.  322,  §  2927  n. 

premises    not   subject   to  attachment 

against  mortgagee p.  322,  §  2927  n. 

priority  of  mortgage  lien 


p.  321,  §  2898  n.;  p.  414,  §  1186  n. 

priority  of  mortgage  to  secure  future 

advances p.  324,  §  2952  n. 

purchase  by  mortgagor    at  tax  sale, 

eflfect  of p.  390,  §  726  n. 

quieting  title  by  mortgagor,  .p.  390,  §  726  n. 

iredemption,  right  of,  limitation  of  ac- 
tion  p.  353,  §  346  n. 

right  of  action  of  mortgagee. p.  387,  §  726  n. 

sale p.  389,  §  726  n. 

deficiency,  personal  judgment  for ... . 

pp.  389,  390,  §  726  n. 

of  land  subject  to  mortgage 

p.  323,  §  2936  n. 

of  mortgaged  property,  when  author- 
ized  p.  323,  §  2932  n. 

purchaser,  right  of  to  rents  and  prof- 
its... . .p.  390,  §  726  n, 

redemption  by  tenant  in  common, 

eflfect  of p.  386,  §  701  n. 

restraining p.  332,  §  3423  n. 

specific  performance  of  contract  to 
purchase  at p.  390,  §  726  n. 

Btock p.  269,  §  824  n. 

subsequent  mortgagee,  action  by,  after 

prior  foreclosure p.  388,  §  726  n. 

unmatured  installments p.  390,  §  728  n. 

venue  iu  action  to  redeem. .  .p.  356,  §  392  n. 

waste p.  274,  §  840  n. 

Municipal  corporations.  See  Bonds; 
Chico;  Monterey;  Ordinances; 
Public  Parks;  Sacramento;  San 
Diego;  Santa  Barbara;  Stock- 
ton; Wilmington. 

acts  authorizing  expenditures  for 
streets,  sewers,  and  public  im- 
provements  pp.  162  et  seq.,  §  4409 

act  confirming  conveyances  by  council 
for  educational  or  charitable  pur- 
poses  p.  282,  §  1313  8. 

authority  to  incur  indebtedness 

pp.  176  et  seq.,  §  4409  s. 

boundaries,  changing . pp.  151  et  seq.,  §  4357  a 

claim  not  presented,  when  barred 

p.  164,§4387n. 

claim,  presentation  of  to  supervisors  be- 
fore suit  brought p.  154,  §  4387  n. 

classification  of,  act  providing  for  is 

vaUd p.  151,  §  4354  n. 

constitution,  eflfect  of  on  existing 

p.  151,§4364n. 

contracts  for  public  buildings,  bids  on 

p.  302,  §  1644  n. 

dedication  of  public  park  to.  p.  151,  §  4354  n. 

mandamus  to  compel  city  treasurer  to 

pay  interest  on  coupon  bonds 

; p.  180,  §  4448  n. 

manicipal  corporation  bill,  amendments 

to pp.  181  et  se^..  Appendix 

notioe  of  election  for  incorporation. . . . 

p.  150,  §4354  n. 


Kunicipal  corporationB,  openirg,  wi- 
dening, or  closing  up  puolic  square 

p.  172,  8  4409  a 

organization,   incorporation,  and  gov- 
ernment of p.  181  et  seq..  Appendix 

propriety  of  establisning,  courts  do  not 

interfere  with p.  151,  §  4354  n. 

reorganization  of p.  182,  Appendix 

repeal  of  charter  does  not  impair  exist- 
ing contracts p.  154,  §  4403  n. 

usurpation  of  franchise  of . .  .p.  392,  §  803  n. 
word  '*  person  "  does  not  include 

p.341,§17n. 

Murder.    See  Homicide. 
National  Ouard,  act  to  reimburse  com- 
pany 0,  sixth  regiment,  .p.  50,  §  1961  s. 
appropriation  for  expenses,  allowance 

of p.  65,  §  2105 

appropriation,  how  distributed. 

.p.  55,  §§  2094,  2105 

brigadier-general,  staflf  of. p.  52,  §  2007 

cadet  companies,  organization  of. ... . 

p.  64i  §2032 

courts-martial,  powers  of p.  55,  §  2078 

drills,  number  of p.  53,  §  2026 

drills,  regimental  and  battalion,  times 

of p.  52,  §  2022 

encampment,  expenses  of,  how  defrayed, 

p.52,§  2022 

enlisted  men  may  be  discharged,  when 

p.  50,  §1929 

expenses  and  equipments,  aUowance  for 

p.  56,  §2105 

furnishing  service  medals p.  56,  §  2101 

major-general,  staflT  of p.  52,  §  2006 

number  and  location  of  comjMinies. . . 

• p.49,§1912 

number  of  brigades p.  51,  §  2003 

number  of  ofiScers  and  privatea.p.  50,  §  1962 

of  what  consists p.  49,  §  1912 

parades,  time  of p.  51!^  §  2018 

pay  of  ofi&cers  when  detailed  on  special 

duty p.  54,  §2066 

pay  while  on  active  duty p.  54,  §  2065 

signal  corps p.  51,  §  1980 

staflf  of  colonel,  lieutenant-colonel,  and 

major p.  51,  §  1990 

target   practice,  regulations  for,   who 

shall  prescribe p.  54,  §  2031 

uniforms  and  equipments J^*  ^>  §  ^^^ 

Navigable    streams.      See    watsr- 

OOURSES. 

Negotiable  ixistraments.    See  Ooun-      * 

terclaim;  Lxtter  of  Credit. 
accommodation  indorser's  right  to  pay 

and  obtain  contribution. p.  326,  §  3121  n. 
action  by  holder,  pleading  and  evidence 

in p.  327,  §3124  n. 

bona  fide  holders,  who  are  and  rights 

of p.  326,  §  3124  n. 

bona  fide  indorsee,  who  is  not 

p.  326,  §3123  n- 

corporation,  execution  of  note  by  ... . 

p,  328,  §  3244  n. 

depositary  of,  transfer  by ..  .p.  326,  §  3123  n. 

form  of,  sufl&ciency  of p.  328,  §  3244  n. 

illegality  of  consideration,  .p.  326,  §  3122  n. 

limitation  of  action  on p.  351,  §  337  n. 

maker  obtaining  note  by  fraud,  effect 

of p.  304,  §  1709  n. 

mala  fide  bolder,  suit  for  cancellation 

p.  326,  §  3124  n. 

note  providing  for  attorney^  fee  is  not 

negotiable p.  326,  §3093n. 
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Negotiable  instnunenta,  option  to 
coDBidfir  note  as  due,  exercise  of. . 
p.  327,  §  3136  n. 

parties  in  snit  to  cancel  non-negotiable 

note .p.  356,  §  379  n. 

payment  on  account,  application  of . . .  -. 

p.  327,  §  3164  n. 

payment  to  supposed  agent. p.  327,  §  3164  n. 

presentment  for  payment. .  .p.  327,  §  3130  n. 

school  warrant  is  not p.  326,  §  3096  n. 

transfer  after  maturity 

J).  326,  §  3123  n.;  p.  327,  §  3124  n. 

want  or  failure  of  consideration 

p.  327,  §  3124  n. 

warehouse  receipt  is p.  326,  §  3095  n. 

withdrawal  of  money  deposited  to  pay 

note p.  327,  §  3164  n. 

Negligence.  See  Attorn bt  and  Cli- 
ent; Common  Carriebs;  Master 
AND  Servant;  Notaries;  Rail- 
roads. 

breaking  of  wheel  of  coach  prima  facie 

evidence  of .p.  309,  §  2101  n. 

liability  of  county  for  injuries  from  de- 
fective bridge p.  145,  §  4003  n. 

release  of  one  carrier,  effect  of 

p.  301 ,  §  1543  n. 

sidewalks,  injury  from  falling  in  hole  in 

p.  161,  §  4409  n. 

venue  in  action  against  railroad  for ..... 

p.  357,  §  395  n. 

New  Gity  Hall,  commission  of,  how 

long  continues  in  existence 

p.  109,  §  3233  n. 

of  San  Francisco,  act  for  completion  of 

is  constitutional p.  109,  §  3233  n. 

New  triaL    See  Jury  and  Jurors. 

default^  new  trial  in  cases  of 

p.  379,§667n. 

extension  of  time  for  settling  state- 
ment  .p.  346,  §  166  n. 

failure  to  file  affidavits  in  time 

L381,  §  659  n. 
^  it*s  ap- 

"     pealing,  right  of  other.  ..p.  379,  §  656  n. 

heatmg  of  motion  for  is  a  trial 

p.  380,  §659n. 

illness  of  juror p.  461,  §  1181  n. 

immaterial  conclusion  of  law. p.  380,  §  657  n. 

insufficiency  of  evidence 

p.  380,  §  657  n.;  p.  481,  §  1181  n. 

judge  of   another  court  may  extend 
time  to  prepare  statement,  when. 

p.  405,  §  1004  n, 

jurisdiction  to  hear  and  determine  mo- 
tion, how  called  into  exercise 

p.  382,  §660n. 

misconduct  of  sheriff ^-  •  -P*  379,  §  657  n. 

motion  for,  as  to  part  of  issues 

.p.  379,  §  656  n. 

newly  discovered  cumulative  evidence. 

p.  481,  §  1181  n. 

newly  discovered  evidence,  .p.  379,  §  657  n. 

notice,  amendment  of p.  381,  §  659  n. 

irregularity  in,  waiver  of .  .p.  381,  §  659  n. 

must  be  written p.  405,  §  101 1  n. 

presumption  in  favor  of.. .  .p.  381,  §  659  n. 
striking  out  for  want  of  diligence  in 

prosecuting p.  381.  §  659  n. 

time  of. .  .p.  379,  §  656  n.;  p.  380,  §  659  n. 

order  on  motion  for,  bow  far  final 

p.  382,  §660n, 

reoord  on  appeal  from  order  on  motion 

for p.  383,  §661  n. 


New  trial,  review  of  order  granting. . . . 

^ p.  382,  §  660  n. 

right  to  move  for  is  statutory 

p.  380,  §  659  n. 

separation  of  jury  and  drinking 

p.  481,  §  1181  n. 

specification  of  errors p.  382,  §  659  n. 

statement p.  381,  §  659  n. 

surprise p.  379,  §  657  n. 

unauthorized  statements  in  argument 

to  jury ...p.  379,  §  657  n. 

vacating  judgment  or  decision 

p.  381, §659  n. 

verdict  against  law p.  3S0,  §.657  n. 

inadequacy  of p.  380,  §  657  n. 

witness  reading  paper  likely  to  influ- 
ence him p.  481,  §  1181  n. 

Nonsuit,  granting,  when  error 

p.  330,  §  3360  n, 

in  what  cases  proper p.  371,  §  581  n. 

review  of p.  402,  §  963  n. 

Normal  schools.    See  Schools. 
Notaries,  appointment  and  number  of 

p.  15,§791 

negligence  of ^.  15,  §  794  n. 

Notice.     See  Appeals;   Lis  rENDSNS; 

New  Trial. 
publication  of  in  supplement  to  paper. . 

p.  405,  §  1010  n. 

service  by  mail,  deposit  in  post-office . . 

p.  405,  §  1013  n. 

service  of,  absence  of  attorney 

p.  405,  §  1011  n. 

subsequent   purchaser  with  notice  of 

prior  deed p.  276,  §  1107  n. 

Novation,  what  is  net p.  301,  §  1521  n. 

Nuisance,     action  for  abatement   and 

damages p.  340,  §  3501  n. 

action  for  obstructing  highway  and  for 

penalty,  who  may  maintain 

p.  339,  §  3491  n. 

action  to  abate  commenced  under  former 

constitution p.  339,  §  3501  n. 

allegations  of  damages p.  340,  §  3501  n. 

authorized    obstruction    of     navigable 

stream,  when  a p.  338,  §  3480  n. 

bridge,  when  a p.  368,  §  3480  n. 

damages p.  339,  §§  3493  n.,  3501  n. 

enjoining p.  339,  §  3501  n. 

flooding  land,  when  not ...  .p.  339,  §  3480  n. 
highways,  obstruction  on,  abatement  by 

individual .p.  ^39,  §  3493  n. 

injurious  to  health,  punishment  for. . . 

p.461,  i377n.;p.  345,  §  115  n. 

landlord,  liabuity  of  for. . .  .p.  339,  §  3483  n. 
license  to  run  cable  cars  does  not  an- 

tiiorize  constructing  engine,  when 

p.  338,  §  3479  n. 

overhanging  trees p.  339,  §  3501  n. 

owner  cannot  use  property  to  interfere 

with  another's  lawful  rights 

p.  338,  §  3479  n. 

parties p.  339,  §  3501  n. 

penalty    for   obstructing  highway,  to 

whom  belongs .p.  339,  §  3491  n. 

prescription,  right  to  continue  cannot 

be  acquired  by. . . . . . .  .p.  339,  §  3490  n. 

purchaser  of  realty,  liability  of  for ... . 

p.  339,  §  3483  n. 

public,  abatement  by  individual 

p.  339,  §  3493  n. 

railroad  across  public  park. p.  339,  §  3480  n. 
sidewalk,  obstruction  of,  when  a 

p.  339,  §  3480  n. 
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Nuisanoe,  venue  in  action  to  abate  .... 

p.  357,  §  392  n. 

wharf,  when  a  p.  104^  §2906;  p.  338,  §  3480  n. 
Offices  and  officers.  See  Attorney- 
oekeral;  Bank  Commissionebs; 
Board  or  Examiners;  Fire  Com- 
missioners; Forestry;  Harbor 
ck>mmissioners;  highways;  hor- 
TICULTURE; Immigration  Commis- 
sioner; Insxtrance  Commissioner; 
Licence  Collectors;  Police 
Judge;  Schools;  Secretary  of 
State;  Superintendent  of  Public 
-Instruction;  Superior  Judges; 
Surveyor-oenerad;  Treasurer, 

action  for  fees  against  usurper 

p.  393,  §  807  n. 

complaint  for  nanrpation p.  393,  §  804  n. 

de  facto  officer  cannot  recover  salary. 

p.  2,  §220n. 

estoppel  of  one  exercising  powers  after 

abolition  of  office p.  392,  §  803  n. 

extra  pay  to  porters  of  legislature,  when 

prohibited p.  2,  §  268  n. 

failure  of  successor  to  qualify  .p.  345,  §  111  n. 

federal  official  cannot  hold  state  office. 

.p.  148,  §4101  n. 

incumbent  entitled  to  until  qualifica-  • 
tion  of  successor p.  15,  §  879  n. 

one  unlawf  uUy  usurping,  estoppel  of  . . 

p.  1,  §7n. 

resignation   not    caused   by  insanity, 

when p.  17,  §  995  n. 

resignation  not  procured  through  fraud, 

when p.  17,  §  995  n. 

salary,  assignment  of  before  due 

p.  150,  §  4204  n. 

salary  of  secretary  of  governor 

p.  3,  §  386;  p.  4,  §  386 

separation  of  offices p.  148,  §  4106  n. 

state,  designation  and  number  of  .p.  2,  §  433 

summary  removal  of p.  470,  §  772  n. 

accusation p.  470,  §  772  n. 

act  of  March  30,  1874 p.  470,  §  772  n. 

supreme  court,  salaries  of p.  15,  §  739 

term  of  office  of  senators  elected  in  1882 

and  1884 p.  2,  §  226  n. 

title  to  office  cannot  be  tried  bv  manda- 
mus  p.  392,  §803n. 

vacancy  in,  when  occurs p.  17,  §  996  n. 

Orangre  County,  aqt  creating  and  deter- 
mining boundaries p.  140,  §  3945  s. 

Order  of  examination.     See  Suffls- 

mentary  Proceedings. 
Ordinances,     animals,  slaughtering  of, 

ordinance  prohibiting.  • . p.  155,  §  4408  n. 

anthenticacion  of p.  155,  §  4408  n. 

averment  of  passage  of p.  363,  §  454  n. 

construction  of p.  154,  §  4408  n. 

cows,   ordinance    prohibiting    keeping 

p.  155,  §  4408  n. 

fire  limits,  ordinance  regulating  is  valid 
p.  154,  §4408  n. 

ill-fame,  ordinance  prohibiting  visiting 

house  of p.  154,  §4408  n. 

immoral  or  dangerous  occupations  may 

be  prohibited  by .p.  154,  §  4408  n. 

p.  1*54,*  §4408  n. 
155,  §  4408  n. 


intoxicants,  prohibiting  sale 
laundry  ordinances 


launoiy  ordmances p.  loo,  §  4^ 

Los    Angeles,  ordinance   of,  properly 

authenticated,  when.... p.  17,  §  1031  n. 
opium-smoking,  ordinance  prohibiting 

p.  154,  §4408n.$  p.  460,  §  307  n. 


Ordinances,  passage  of p.  155,  §  4408  n« 

prohibiting  act  prohibited  by  general 

law p.  460,  §307n. 

publication  of .p.  155,  §  4408  n. 

punishing  acts  punishable*  by  general 

law p.  154,  §4408n. 

Van  Ness  ordinance p.  155,  §  4408  n. 

violation  of,  punishment  of  ..p.  155,  §  4408  n. 

what  acts  may  be  done  by .  .p.  154,  §  4408  n. 
Parent  and  child.    See  LsoiriMAcr. 

adopted  child  inherits. p.  256,  §  228  n. 

adopted  child,  right  of. p.  280,  §  1261  n. 

adoption,  order  for p.  256,  §  227  n. 

adoption,  presumption  of . . .  .p.  256,  §  221  n. 

contract    oy    father    to    convey    to 

daughter,  enforcement  of 

p.  331,  §  3390  n. 

illegitimate  child  of  step-child,  com- 
pensation for  support  of  .p.  256,  §  209  n. 

in  loco  parentis,  uncle  stands,  to  niece, 

when p.  256,  §  207  n. 

necessaries  furnished  niece  .  .p.  256,  §  207  n. 

services  of  niece p.  256,  §  207  n. 

torts  of  minor p.  256,  §  207  n. 

Parka.    See  Public  Parks. 
Parties.    See  Guardian   and   Ward; 
Makried  Wobien;  Nuisances. 

agent  of  loan  association  cannot  sue. . . 

\ p.  355,  §382  n. 

assignee  may  enforce  trust  in  his  own 

name p.  310,  §  2219  n. 

changing  by  amendment p.  364,  §  473  n. 

child  cannot  sue  on  father's  contract,  for 

his  benefit p.  354,  §  367  n. 

contract  for  benefit  of  another 

p.  354,  §  367  n. 

each  party  injured  by  slander  or  libel 

must  sue  alone p.  3^,  §  460  n. 

executors  may  be  sued  on  street  assess- 
ment without  joining  heirs 

p.  158,  §4409n. 

executor  may  sue  alone  on  insurance 

policy,  when p.  319,  §  2764  n. 

holder  of  legal  title  is  real  party  in  in- 
terest   .p.  354,  §  367  n. 

in  action  against  partnership. p.  355,  §  388  n. 

in  action  by  surviving  joint  lessor. .... 

p.  306,  §  1934  n. 

in  action  for  funds  of  unincorporated 

society p.  355,  §  382  n. 

in  action  for  injury  from  collision  of 

carriers p.  356,  §  379  n. 

in  action  on  reclamation  assessment. . . 

p.  364>  §  367  n. 

in  action  to  enforce  trust. 

p.  310,  §2224  n.;  p.  355,  §  379  n. 

in  action  to  quiet  title  against  dece- 
dent's estate p.  355,  §  379  n. 

in  action  to  recover  contract  price 

p.356,§379n. 

in  action  to  restrain  payment  of  school 

warrant. p.  39,  §  1617  n. 

in   action    to   set   aside  contract  for 

fraud p.  303,  §  1689  n. 

in  action  to  set  aside  fraudulent  con- 
veyance  

p.  334,  §3441  n.;  p.  355,  §379n. 

in  foreclosure  suits p.  388,  §  726  n. 

in  proceeding  to  compel  admission  to 

school p.  41,  §  1662  n. 

in  suit  for  cancellati6n  of  non-nego- 
tiable note p.  355.  §  379  n. 

joint  contract,  all  parties  must  be  made 

defendants p.  355,  §382 n. 
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PartiMi,  misjoinder  or  non-joinder,  wai- 
ver of  objection p.  361,  §  434  n. 

mortgagee  and  his  assignee  may  join . . 

p.  364,  §  378  n. 

necessary  parties  defendant  m  writ  of 

certiorari p.  409,  §  1073  n. 

new,  how  brought  in. p.  356,  §  389  n. 

plaintiff,  on  death  of  joint  lessor 

^.  365,  §386n. 

proceeding    to    compel  ,  admission    to 

school. •  •  •  •  •  -P-  356,  §  379  n. 

,p.*39lV§V38n. 


proper,  in  action  to  quiet  title 


proper,  who  is  to  sne  on  life  msnrance 

policy .p.  431,  §  1581  n. 

pnrcliaser  at  execution  for  another  may 

sue p.  364,  §  369  n. 

real  party  in  interest  in  action  on  li- 
cense  p.  354,  §367  n. 

real  party  in  interest,' trustee  is 

p.  364,  §  369  n. 

real  party  in  interest  to  sue  on  trust. . 

p.  354,  §367  n. 

same  parties,  who  are p.  443,  §  1870  n. 

Btreet-aasessment  proceedings,   parties 

in '.pp.  169,  161,  §  4409  n. 

substitution  of  landlord  for  tenant 

p.  355,  §  379  n. 

who  should  be  served  with  notice  of 

appeal p.  395,  §  940  n. 

Pairtitioii,  conveyance  pendente  lite,  lia- 
bility of  grantee  for  costs-p.  392,  §  763  n. 

costs  in p.  392,  §  796  n. 

decree  in p.  392,  §  763  n. 

of  mine p.  392,  §S  748  n.,  764  n. 

Partnerahip.  See  Attorn rts  at  Law; 
Counterclaim;  E&xoutohs  and 
adhinistratob8. 

accounting p.  314,  §  2412  n. 

by  surviving  partner p.  431,  §  1686  n. 

intervention  by  creditors,  .p.  365,  §  387  n. 
statute  of  limitations,  when  bars. . . . 
p.  314,  §2412  n. 

action  by  firm p.  314,  §  2429  n. 

action  by  firm  allegation  of  filing  of  cer- 
tificate of p.  315,  §2468n. 

assignment    for   benefit   of    creditors 

works  diasolntion p.  316,  §  2450  n. 

assumption  of  individual  debt  of  part- 
ner  p.  314,  §  2429  n. 

bequest  of  partnership  interest,  effect 

of p.  432,  §  1 586  n. 

certificate  of  partnership,  filing  of  be- 
fore suit p.  316,  §  2462  n. 

defendants  sued  by  individual  names, 

effect  of  default p.  366,  §388  n. 

dissolution  by  wrongful  act  of  partner. 

p.  316,  §  2450  n. 

evidence  to  show  ownership  of  nartner- 

ship  business p.  315,  §  2449  n. 

firm  realty,  p.  313,  §  2406  n.;  p.  314,  §  2411  n. 

identity  of  firms p.  366,  §  388  n. 

mining,  lien  of  partner p.  916,  §  2514  n. 

note,   execution  of  by,  allegation  of, 

when  sufficient p.  366,  §  388  n. 

parties  in  action  a^inst .  ••••?.  355,  §  388  n. 

patent  for  invention,  when  mm  prop- 
erty without  assignment 

, p.  313,  §  2401  n. 

possession  o^  firm  property,  right  of . . . 

p.  313,  §  2402  n. 

priority  of  firm  creditors,  how  enforced 

p.  313,  §  2406  n. 

proeeedings  against  partners,  p.  404»  §  989  n. 


Partnership,  release  by  one  partner   . . 

p.  315,  §  2430  n, 

release  or  compromise,  power  of  partner 

on  dissolution p.  315,  §  2462  n. 

sale  of  partner's  interest  on  execution. 

p.  386,  §  694  n. 

sale  by  one  partner p.  314,  §  2430  n. 

sale  of  partnership  interest,  ownership 

of  firm  contracts p.  315,  §  2449  n. 

sale  to  partner  after  dissolution,  rights 

of  seller p.  315,  §  2450  n. 

ship,  partnership  in,  what  13 

p.  313,  §  2396  n. 

statute  of  limitations  begins  to  run  be- 
tween partners,  when. .p.  315,  §  2450  n. 

sufficiency  of  allegation  of .  ..p.  355,  §  388  u. 

surviving,  cannot  compel  executor  to 

account p.  432,  §  1585  n. 

surviving  partner,  conveyance  by  .... 

p.  315,  §2450  n. 

what  constitutes p.  313,  §  2395  n. 

Pasaengers.    See  BiiLROABs. 
Pawnbroker^  interest,  receiving  illegal 

p.461,§340n. 

Pa3mient.    See  Bonds. 

application  of •. p.  300,  §  1479  n. 

application  of  payment  on  note 

p.  327,  §  3164  n. 

by  check p.  300,  §  1478  n. 

taxes  illegally  collected  to  be  refunded 

p.  137,§3804. 

taxes  illegally  paid,  no  action  lies  to  re- 
cover  p.  137,  §  3804  n. 

taxes  illegally  paid,  power  of  supervi- 
sors to  refund p.  137,  §  3804  and  n. 

unauthorized,  for  benefit  of  another. . . 

p.  300,  §1478  n. 

Peddlers.    See  Licenses. 
Penalties,  jurisdiction  in  action  to  re- 
recover p.  346,  §  1 12  n.' 

Peijnry,  false  verification  of  insolvent's 

schedule p.  452,  §  118  n. 

information p.  452,  §  118  ii« 

procuring  false  evidence p.  452,  §  134  n. 

Petit  larceny.    See  Laboent. 
Phonoqprapner.    See  Stenographeb. 
Physicians,  malpractice p.  461,  §  346  n. 

practicing  after  certificate  revoked .... 

p.461,§346n. 

practicing  without  certificate 

p.  461,  §346  n. 

Pilots,  appointment^  duties,  and  compen- 
sation of  at  San  Pedro  and  Wil- 
mington   p.  67,  §  2491  s. 

Place  of  trial.    See  Ventte. 

Placer  County,  boundaries  of 

p.  140,  §3924. 

Pleading  and  practice.  See  Appeals; 
Ck>N80Ln>ATi0N;  Continuance; 
Counterclaim;  Dismissal;  Evi- 
dence; Findings;  Injunctions; 
Instructions;  Interpleader;  In- 
tervention; Joinder  of  Actions; 
JuRT  aed  Jurors;  New  Trial; 
Nonsuit;  Parties;  Partnership; 
Rules  op  Court;  Variance. 

adjournment,  power  of  court  during. . 

p.34C§74n. 

admissions  in  pleadings p.  362,  §  447  n« 

agreed  case p.  410,  §  1133  n. 

aUegation  that  one  is  "  the  owner  ". . 

p.  369,  §426  n. 

ambigooos  ooiitraot»  pleading  of 

p.  831,  §  3384  a. 
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Pleading   and  practice,  amendment 

alleging  special  damages 

p.  329.  §3306 

as  of  course p.  364,  §  472 

at  trial p.  365,  §-473 

changing  nature  of  action.,  p.  364,  §473 

chan^ng  parties p.  364,  §  473 

complaint,  service  prior  to  attorney's 

appearance,  efifect  of . .  .p.  406,  §  1015 
discretion  as  to  allowing. .  .p.  364,  §  473 
in  action  of  claim  and  delivery 

p.366,§509 

in  particular  actions.    See  particular 

title. 

objection  to p.  365,  §  473 

of  return  of  summons p.  365,  §  473 

pending  appeal p.  365,  §  473 

pending  motion  for  nonsuit 

p.365,§473 

pleading  pendency  of  prior  action . . . 

p.365.§473 

refusal  or  allowance  of,  when  error. . 

p.  364,  §473 

setting  up  statute  of  limitations 

p.363,§458 

striking  out  names  of  defendants .... 

.p.364,§473 

answer,   admission    of  genuineness  of 

contract  contained  in ....  p.  362,  §  448 

amended,  effect  of p.  362,  §  443 

denial  of  conclusion  of  law. p.  361,  §  437 
denial  on  information  and  belief 

p.361,§437 

separate  defenses,   failure   to  state 

separately,  how  pleaded.. p.  362,  §  443 
time  for,  extension  of,  what  is  not . . 

p.  361,  §437 

to  cross-complaint,  where  none  filed 

p.  362,§443 

verification  of p.  362,  §  446 

appearance,  effect  of p.  406,  §  1014 

bill  of  exceptions p.  378,  §  650 

amendment p.  480,  §  1174 

mandamus  to  compel  settlement  of. . 

p.480,§1171 

nature    of   application   to   supreme 

court  to  settle p.  480,  §  1174 

omissions  in p.  480,  §  1171 

petition  to  settle p.  378,  §  650 

refusal  to  settle  for  delay,  p.  480,  §  1174 

settlement p.  480,  1174 

settlement  by  supreme  court 

p.  378,§662 

specifications  of  particular  errors.. 

p.378,§660 

waiver  of  notice  of  settlement 

...p.  480.  §1171 

bill    of   particulars,  copy  of   original 

amount  need  not  be  fumishecT. . . . 

p.  363,  §454 

cause  of  action,  what  is p.  341,  §  22 

complaint,  subscription  to. .  .p.  362,  §  446 
complaint,  verification  of . . .  .p.  362,  §  446 
construction  of  pleadings. . .  .p.  362,  §  452 
defendant    pleading    written    release, 

failure    of    plaintiff  to    deny  by 

affidavit p.  301,  §  1641 

demurrer,  ambiguity  or  uncertainty. . . 

p.360,§430 

failure  to  state  cause  of  action 

p.359,§426 

general  and  special p.  360,  §  431 

misjoinder  of  actions 

p.  360,  §  430  n.;  p.  366,  §  475 
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Pleading    and    practioe,    demnner, 

overruling p.  361,  $tiU 

overruling,  notice  of p.  361,  |iSI  b. 

to  i>artof  complaint .p.  360,  |431  b. 

deposit  by  clerk  of  court  of  money  viih 

treasurer 

......  .p.  148,  §  4144  n.;  p.  341,  f  ISo. 

exceptions,  failure  to  take  effect  of ... . 

p.378,g6«L 

exception  for  insufficiency  of  evidence. 

p.37S,§S4Sa. 

extending  time  to  plead  beyond  thirty 

days p.  408,  §  1088ft. 

extension  of  time  within  which  act  may 

be  done p.  406,  §  ]054sail3. 

failure  to  object  to  insufficiency  of  an- 
swer  p.363;§45Si2. 

failure  to  state  cause  of  action,  waiver 

of p.361.§434t 

judgment  roll,  stipulation  not  part  of. . 

p.  383,li67aa. 

mailing  summons  and  complaint  tonon- 

resident ...  p.  359,  §§  413  n.,  415  l 

moot  questions  of  law p.  410,  §  1133  a 

motion  once  made  and  denied     

p.347,|iei 

motions  to  strike  out p.  362,  H33a. 

motion  to  strike  out,  appeal  from 

p.363»S«3a 

refusal  to  allow  legal  argument  to  joiy 

p.  374,  §  607 1. 

rehearing,  petition  for p.  312,  §43  a. 

renewal  of  motions p.  405,  §  1003  a. 

service  of  amended  coroplamt  on  one 

not  served  with  summons.p.  359,  $  416  b. 
stipulation  to  abide  determination  in 

another  cause. p.  406,  $  KHSl 

suing  defendant  by  fictitioas  name .... 

p.  366,8474b. 

supplemental  answer p.  363,  §  461a. 

supplemental  complaint p.  363,  §4iH&. 

terms  of  court  are  abolished,  .p.  344,  §  73  a. 
venue,   order  refusing  change,  appeal 

from p.  402;§963b. 

Pledgee,  action  by  pledgee  of  stock  for 

dividends p.  325^  S  S99a 

action  on  debt  secured  before  exhaoai* 

ing  pledge p.  326,  8301li. 

agreement  for  pledge  does  not  crttte 

lien p.325,§2996iL 

apparent  owner  of  stock  or  goods,  pledge 

by p.325,§299U 

chattel  mortgage,  release  of  by  pledgee 

of  mort^ee p.32&,$2997a 

enforcement  of,  intervention  by  assignee 

of  pledgor p.  326,§3006a 

execution   against  pledgor,   lights  of 

.pled^r. p.325,S298Sii 

inte^ention  by  assignee  of  pledgee  in 

action  to  enforce p.  355,  §  3S7  d> 

legal  title  remains  in  pledgor  on  pl<^g^_^ 

ofstock p.325,ri9»'^ 

notice  of  sale p.  326,  f  3002a 

of  stock,  pledgee  in  possession  cannot 

claim  adversely p.  325,  §2988 a. 

payment  of  and  tender  of  inaebtedneas 

^    p.32fi,§300U 

personalty  in  possession  as  McurityU 

held  as  pledge p.  325,  S23»»- 

pledgor   assisting  in   care  of  prop^i^ 

Sffectof....: P-^^S?"" 

ratification  of  wife's  pledge. p.  325,  §  S991  a. 
sale  by  pledgee  after  action  for  recoveiT 

ofstock. p.326,§3008* 
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Pledges,  sale  by  pledgor p.  325,  §  9000  n. 

Plumbing.    See  Fitblio  Health. 
Police,  insurance  and  pension  fond  for. . 

p.  644  B. 

Police  commiBsloxierSy   office  not  va- 
cant, \vhen p.  17,  §  996  n. 

Police  oourt,  supreme  court,   jurisdic- 
tion of  appeal  from p.  342,  §  52  n. 

probationary  treatment  of  juvenile  of- 
fenders   .p.  484,  §  1388  n. 

of  San  Diego,  has  jurisdiction  of  offense 
committed  under  harbor-commis- 

sioner  act p.  93,  §2597 

of  Oakland,  action  for  usurpation  of  of- 
fice. .  .p.  178,  §  4424  n.;  p.  393,  §  803  n. 

act  to  establish  in  San  Francisco 

p.  178,  §4424  8. 

act  to  establish  in  Marysville 

p.  179,  §  4424  b. 

Polls.    See  Elections. 
Practice.    See  Fleadiivo  and  FRAcnos. 
Preferences.    See  Bakkruftoy  and  In- 
solvency. 
Proscription.     See   Advebse   Fosses- 

SION. 

President,  electors  for,  when  to  assemble 

p.24,§1315. 

Presumptions.    See  Evidence. 
Principal  and  agent.    See  Agenot. 
Principal  and  surety.    See  Subett- 

SHIP. 

Prisons.    See  Jails. 

communications  between 

attorney  and  client 

p.  348,  §  282  n.;  see  p.  251,  §  47  n. 

Probate  courts.    See  Guardian  and 
Ward. 

appeal  from  proceedings  taken  in 

p.  402,  §  963  n. 

are  not  successors  of  alcalde  courts. . . 

p.  422,  §  1294  n. 

citation,  service  of ; . .  .p.  437,  §  1709  n. 

preference  givqo  probate  proceedings  on 

supremo-court  calendar  .  .p.  342,  §  57  n. 
probate  jurisdiction  is  separate  and  cUs- 

tinct p.  344,  §  76  n. 

right  of  over  property  in  possession  of 

third  person p.  425,  §  1459  n. 

Process.    See  Attachments;  Injunc- 
tions; Notice, 
amended  complaint^  service  of,  when 

ineffective p.  359,  §  416  n. 

citation  in  probate  proceeding,  service 

of p.  437,  §  1709  n. 

service  of  sumn^ons  and  complaint  by 

notary,  proof  of  . , , p.  359,  §  415  n. 

snmmons,  affidavit  for  pubhcation  of 

against  non-resident. . .  .p.  359,  §  413  n. 
affidavit  for  publication  where  de- 
fendant   cannot    be    found,   Buffi- 

ciency  of p.  359,  §  412  n. 

amendment  of  return  of . .  :p.  365,  §  473  n. 
defective  statement  in  ...  .p.  393,  §  844  n. 

immaterial  variance p.  358,  §  407  n. 

indorsement  of  attorney's  name 

p.  358,  §  407  n. 

mailing  summons  and  complaint,  to 
non-resident. . .  .p.  359,  §§  413  n.,  415  n. 
.  manner  and  time  oi  issuing  alias . . . . ' 

p.358,§408 

order  for  publication,  sufficiency  of.. 

p.  359,  §  413  n. 

publication,  affidavit  for 

p.  358,  §§  411  n.,  412  n.;  p.  359,  §  415  n. 


,  summons,  publication  without 

affidavit  and  order p.  359,  §  416  n. 

service,  affidavit  as  to  age 

p.  359,  §415  n. 

eervice,  affidavit  as  to  residence  of  de- 
fendants  p.  359,  §  415  n. 

service  by  publication  in  divorce  suit 

....p.  359,  §413  n. 

service  of p.  359,  §§  413  n.,  415  n. 

service  on  foreign  corporations 

p.  358,  §411  n. 

signature  of  clerk p.  358,  §  407  u. 

Proihlbition,  by  assignee  in  insolvency . 

p.  410,  §  1102  n. 

irregularities  before  and  after  indict- 
ment  p.  410,  §  1102  n. 

jurisdiction,    excess    of,    attention    of 

court  must  be  called  to. p.  410,  §  1102  n. 

legal  remedy,  existence  of,  bars 

p.  410,  1102  n. 

restraming  tax  collector p.  410,  §  1102  n. 

Publication.    See  Process. 
Public  buildings.    See  Jails. 

completion  of  unfinished. . .  .p.  147,  §  4046  s. 
Public  healtli.    See  Nuisance. 
act    regulating    admission  of  domestic  > 
animab  from  infected  districts. . . . 

p.  106,  §  3032  8. 

appropriation  to  prevent  introduction 
of  contagious  and  infectioas  dis- 
eases  p.  104,  §  2979  8. 

bringing  infected  animal  into  state  a 

mimlemeanor p.  461,  §  400 

exhumation  or  removal  of  remains  of 

deceased  persons p.  108,  §  3084  s. 

health  officer,   appointment  where  su- 
pervisors fail  to  appoint. .  p.  107,  §  3864 
in  counties,  appointment  of,  powers  of 

p.  107,  §3062 

power  of  over  plumbing  and  draining 

p.  105,  §2979  8. 

interment  or  cremation  of  human  bodies 

p.  107,8  3064 

quarantine    of   domestic  animalB,  act 

regulating p.  106,  §  3032  s. 

salaries  of  boards   of  health  or  health 

officers p-107,  §3064 

sanitary  condition  of  factories p.  554  s. 

vaccination,  act  providing  for  general . . 

p.  105,  §  2993  8. 

Public   lands.     See   Indian    Lands; 
Mexican  Gbants. 
swamp  and  overflowed  ladds.  ..p.  115,  §  3440 
ITniversity  of  Califomia,  act  for  better 
protection  of  and  to  encourage  set- 
tlers  p.  114,  §  3414  8. 

action  to  try  question  of  right  to  pur- 
chase strictly  statutory.p.  126,  §  3495  n. 

actual  Bottler,  claimant  must  be  an 

p.  120,  §3495  n. 

actual  settler,  who  is p.  126,  §  3495  u. 

adverse  claimantB p.  125,  §  3495  u.. 

affidavit  for  purchase ; p.  125,  §  3495  n. 

false  statement  in p.  128,  §  3500  u. 

must  state  as  to  adverse  claimants 

pp.  125,  126,  §3495  n. 

agreements  to  convey  right,  effect  of. . 

p.  126,§3495n. 

amendment  requiring  affidavit  of  actual 

settlement  not  retroactive 

p.  2,  §  326  n. 

applications  for  purchase  of  sixteenth 
and  thirty-sixth  sections,  acts 
regulating p.  124,  §  3494  n. 
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Pablie  laads  approral  by  ranreyor- 
general  of  ex  parte  application, 
effect  of p.  114,  §  3116  n. 

certificate  of  pnrchaee p.  123,  §  3514  nu 

is  color  of  title p.  128,  §  3514  n. 

rigfate  of  assignee  of p.  129,  §  3515  n. 

contest  as  to  right  to  purchase 

^.  113,§3414n. 

duplicate  certificate  where  original  cer- 
tificate lost p.  129,  §3518 n. 

iailnre  to  bring  action  against  prior 
claimant  in  time,  effect  of. 
p.  114,  §3417  n. 

forfeitnre  of  patent p.  128,  §  3513  n. 

homestead,   location  of   by  soldier  or 

sailor p.  126,  §  3495  n. 

Indians  occupying,  rights  of.p.  1  li^  §  3395  n. 

judgment  in  land  contest,  effect  of . . . . 

p.  114,  §3416  n. 

jurisdiction  of  courts  orer  contest,  how 

obtained p.  114,  §  3416  n. 

jurisdiction  over  non-resident  defend- 
ant by  service  by  publication 

p.  114,§3415n. 

lieu  land,  purchaser  of,  rights  of 

p.  128,  §3514  n. 

mortgage  of  land  entered  as  homestead 

p.  323,  §  2947  n. 

patent,  cancellation  of,  offer  to  return 

money p.  130,  §3572n. 

patents,  conclusiveness  of  and  attack 

upon p.  129,  §  3520  n. 

lands  fit  for  occupation,  what  are 

p.  125,  §  3496  n. 

order  of  reference  of  contests  arising 

under  different  applications 

p.  127,  §  3498  n. 

payment  in  full  by  holders  of  certificates 
of  purchase  for  lands  sold  prior  to 
1871?  p.  128,  §  3514  s. 

possessory  act  of  1852  not  repealed. . . 

. p.  1,  §  18n. 

pre-emption,  rights  of  occupants 

p.  127,  §  3497  n. 

pre-emptor,  action  by p.  127,  §  3497  n. 

pre-emptors,  bona  fide,  rights  of 

p.  128,  §3503  n. 

presumption  of  listing p.  128,  §  3514  n. 

register,  duty  of  to  mvestigate  selec* 

tions  of p.  112,  §  3395  n. 

sale  of  certificate  of  purchase  under  ex- 
ecution, rights  of  purchaser 

\ p.  129,  §3619  n. 

surrender  of  certificate  of  purchase  on 

issuance  of  patent p.  129,  §  3519  n. 

Pablic  parks,  act  authorizing  cities  to 

maintain  and  improve,  .p.  156,  §  4408  ■. 

act  authorizing  supervisors  to  levy  tax 

for  support  of p.  156,  §  4408  s. 

maintenance  and  support  of .p.  548  s. 

dedication  of  to  city p.  151,  §4354  n. 

ftnarantine.    See  HoBnonLTUBE;  Pub- 
lic Health. 
Quiet  ex^ovment.    See  Coyevawfb, 
Quieting  title.    See  Pabtibs. 

action  for  lies  against  San  IVancisoo. .. 

p.  164^  §  4887  n. 

by  mortgage p.  390,  §  726  n. 

decree  p.  892,  §  738  n; 

evidence. p.  391,  §  738 n. 

evidence  and  instructions  in  action. . . . 

..p.  360,  §321  n. 

heirs  may  maintain  without  joining 
exeoQtors P*  426^  §1452ii« 


Quieting  title,  judgment  in  ejectment 

no  bar  to p.  391,  §  738  n. 

laches  in  bringing  action. .  ..p.  391,  §  738  n. 
owner  may  maintain  action  to  quiet 
titie  against  purchaser  at  void  sale 

p.  137,  §3785  n. 

pleading p.  391,  §  738  n. 

proper  parties  defendant. . .  .p.  391,  §  738  n. 

to  homestead p.  281,  §  1265  n. 

to  mining  claim p.  392,  §  748  n. 

who  may  maintain  action  for.  ..p.  391,  §  739 
Quitclaim  deeds.    See  Deeds. 
Quo  warranto  against  corporation  for 

usurpation  of  franchise,  .p.  393,  §  803n. 
Bailroads.    See  Bonds;  Eminent  Do- 
main; License;  Nuisances. 

adverse  possession  by p.  351,  §  325  n. 

connecting  road  liable  for  expulsion  of 

passenger,  when p.  265,  §  487  n. 

consolidation  of p.  264,  §  473  n, 

crossing    track    without   looking    for 

tr«n p.  265,  §486  n. 

declarations  of  engineer  not  part  of  res 

gestffi,  when p.  268,  §  486  n. 

fences,  failure  to  erect  or  repair 

p.  264,  §485  n. 

fire,  liability  for  injury  from.  p.  265,  §  486  n. 
lumping  o£f  moving  cars. ...  .p.  265,  §  486  n. 
liability  as  warehouseman,  .p.  305,  §  1852  n. 

obstructing p.  467,  §  587  n. 

passengers,  expulsion  of  from  car. . . . 

^.  265,  §  487  n.;  p.  310,  §  2188  n. 

tickets,  limitation  as  to  time.  p.  266,  §  490  n. 
trespasser  on  track,  liability  for  injury 

to p.  265,  §  486  n. 

venue  in  action  against p.  357,  §  395  n. 

Bape,  consent  of  girl  under  ten.  p.  459,  §  261  a. 

consummation p.  459,  §  261  n. 

evidence p.  459^  §  261  n. 

information p.  459,  §  261  n. 

what  constitutes p.  459,  §  261 

Seoeivers,  appointment  of  and  ken  of. 

..pp.  di70-371,  §  564  n.;  p.  387,  §  714 n. 
Beceiving  stolen    goods.    See  iIab- 

CENY. 

Bedtals  as  evidence p.  446,  §  1962  n. 

BeclaTnation.    See  Swamp  and  Ovbe- 
FLOWED  Lands. 

Becords  of  California  volunteers 

p.56,§2107t. 

Beeorder,  fees  must  be  paid  into  treas- 
ury in  San  Luis  Obispo.. p.  150,  §  4245  n. 
limitation  of  action  agamst  for  fees . . . 

p.  150,  §424511. 

Beftirence,  judgment  on  filing  of  report. 

p.  378,  §644  n. 

of  claim  against  estate . .  .n.  427,  §  1607  n. 
Befdrmation  of  contract  for  mistake. 

p.  302,  §  1677  n. 

mistake  in  mortgage p.  323,  §  2948  n* 

when  proper p.  331,  §  3390  n. 

Beformatories.    See  School  oe  Indub- 

TRT;  School  oe  Revobm. 
Begistration,  great   register,  keeping 

of p.l87fl09l» 

person  bom  abroad  or  oitixen  renoun- 
cing citisenship  not  entiUed  to. . . 

p.  18,  §  1097  n. 


•* 


Beh/earing,  petition  f or .  ^. . . .  .p.  342,  §  45  n. 


by  one  parter,  effect  ot 

p.  315,  §Si430n. 

defendant  pleading  cannot  claim  bene- 
fit from  plaintiff's  failure  to  deny, 
when.. p.  301,§1541ii. 
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Seleaae  of  one  earner,  effect  of 

p.  301,  §  1543  XL 

Beligioue  oocieties.    See  UNCicoBPO- 

BATED  Societies. 
Beplevin.    See  Claim  and  Dblivert. 
TLeptateXt  deputy,  salary  of . .  p.  15,  §  767  n. 
of  supreme  court  decisions,  salary  of. . 

p.  15,i739 

Besdssion  of  contracts.    See  Fraud. 
consideration,  return  of,  on  rescinding 

contract  for  fraud p.  304,  §  1691  n. 

Bes  gestee.    See  Evidence. 
Bestraint  of  trade.    See  Contracts. 
BevenuB.    See  Taxation. 
Beview.    See  Certiorari. 
Biver.    See  WATEROOURass. 
Boads.    See  Highways. 

Bobbery,  evidence p.  456,  $  211  n. 

conspiracy  to  rob p.  456,  §  211  n. 

former  conviction  of  another  offense  no 

bar p.  466,  §  21 1  n. 

indictment p.  456,  §  211  n. 

instructions p.  456,  §  211  n. 

punishment  for  assault  to  rob  where 

there  is  a  prior  conviction 

p.  469,  §  666  n. 

sentence p.  457,  §  213  n« 

Biiles  of  court  requiring  payment  of 

jury  fees  in  advance. . .  .p.  375,  §  631  n. 

suspension  of p.  345,  §  129  n. 

Sacramento,  bonded  indebtedness 

p.  147,§4050n. 

charter  of. p.  1,  §  19  n. 

incorporation  of p.  551  s. 

redemption  of  funded  indebtedness  of.. 

p.  552  8. 

revenue  act  of  1861,  how  far  repealed. 

p.  l,§18n. 

sinking  fund  to  pay  bonded  indebted- 
ness  p.  147,  §  4050  n. 

Sailors.    See  Soldiers  and  Sailobs. 
Salary.    See  Adjutant-general;  Har- 
bor Commissioners;  Officers. 
provision  of  county  government   bill 

concerning,  effect  of.  ...p.  150,  §4331  n. 
Sales.    See  Damages;  Good- will. 
agreement  to  protect  one  against  guar- 
anty is  sufficient  consideration  for 

p.  319,  §  2792  n, 

acceptance p.  304,  §  1753  n. 

bill  of  sale,  when  a  mortgage,  p.  324,  §  2955  n. 

damages  for  failure  to  aeUver 

p.  304,  §  1753  n. 

delivery p.  304,  §  1753  n. 

fruit,  finding  that  it  was  not  in  good 

condition,  when  sustained 

p.  305,  §  1775  n. 

fotore  crop  of  fruit p.  304,  §  1763  n. 

manufactured  goods,  fraud  in  stamping 

and  labeliog p.  576  s. 

provision  for  retaking  in  case  of  non- 
payment,  construction  of 

p.  305,  §  1784  n. 

price,  action  for p.  305,  §  1784  n. 

price,  lien  for,  effect  of  against  third 

persons p.  305,  §  1784  n. 

title,  when  passes  where  owner  to  re- 
tain possession  till  price  paid 

p.  330,  §  3336  n. 

title,  passing  of p.  277,  K  1140  n. 

void  under  statute  of  frauds,  when .... 

p.  304,  i  1729  n. 

warranty,  express,  how  created* .... 

....p.  304^  §176811. 


Sales,  warranty,  implied,  that  firewood 

is  fit  for  use p.  20i,  §  5770  ii. 

action  for  breach p.  305,  §  1786  n. 

parol  evidence  of,  inadmissible,  when 

p.  304,  §  1763  n. 

affirmation,  when  a p.  304,  §  1763  n. 

implied .p.  304,  §  1763  n. 

implied,  of  manufactured  article 

p.  304,  §  1769  n. 

what  is  not p.  304,  §  1729  n. 

wool,  sale  of,  subject  to  sraders'  rejec- 
tion, liability  of  venaee.p.  305,  §  1771  n. 
San    Benito    County,  act    changing 

boundaries p.  144,  §  3948  s. 

transcription  of   records  from  Fresno 

and  Merced  counties  to. p.  144,  §  3948  s. 
San  Biego.   See  Harbor  Combiission- 
ers. 

boundaries  of p.  151,  §  4357  n. 

incoxTK)ration  of p.  554  s. 

San  Irancieco.    See  Mexican  Lands. 
action  to  quiet  title  lies  against 

p.  154,  §4387  n 

legislature  may  pass  general  law  affect- 
ing charter  of  without  city's  con- 
sent  p.  159,  §  4409  n. 

San   Joaquin    Biver.     See   Water- 
courses. 
San  Joee,  justices  of,  jurisdiction  over 

public  offenses p.  345,  §  1 15  n. 

Etointa  Barbara,  incorporation  of  . .  .p.  555  s. 
School  lands.    See  Public  Lands. 

School  of  industry,  escape p.  560  s. 

commitment  to p.  558  s. 

dismissal p.  559  s. 

establishment,  maintenance,  and  man- 
agement  p.  557  s. 

officers pp.  557  s.,  558  s. 

powers  of  board. p.  557  s. 

transfer  to  from  state  prison p.  5(30  s. 

School  of  re£Drm^  committal  to p.  561  s. 

dismissal p.  561  s. 

escapes p.  561  s. 

establishment p.  561  s.  , 

managemement  and  board  of  trustees 

p.  561  s. 

Schools.     See   Board   of   Education; 
School  of  Industry;  School  of 
Reform ;  Superinten  dent  of  Pub- 
lic Instruction. 
apportionment  of  school  funds, districts, 

when  not  entitled  to p.  48,  §  1859 

apportionment   of   state    and   county 

school  funds p.  48,  §  1858 

bonds,  unsold,  disposition  of . .  p.  49,  §  1889 
bonds,  issuing  of,  election  to  determine 

question  of p.  49,  §  1880 

census  marshals,  compensation  of 

p.40,§1639 

census  marshal,  powers  and  duties  of 

p.40,§1636 

children  may  attend  in  school  out   of 

their  district,  when p.  39,  §  1625 

certificate,  issuanoe  of,  when  a  misde- 
meanor   p.  48,  §  1 869 

certificates,  renewal  and  revocation  of 

p,  46,  §§1776,  1792 

certificates    may   be  granted  without 

examination,  when.  .p.  45,  §§  1775,  1792 
certificates,  to  whom  granted. .  .p.  45,  §  1772 
clerk  of  district^  general  duties  of . . . . 

p.  40,  §1650 

Chinese  childxmi,  when  entitled  to  ad- 

p.41,§1662n. 
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Schools,  clerk  of  district  mnst  provide 

snppliss p.  40,  §  1651 

derk  oi  district  miut  keep  Bcfaool-faouBe 

in  repair p.  40,  §  1651 

course  of  stady p.  41,  &  1663,  1665 

county  board  of  edacation,  how  com- 
posed  p.  43,  §1768 

meetings  of p.  44,  §  1770 

vacancy  in,  how  filled p.  43,  §  1 768 

qnoram  in p.  43,  §  1768 

compensation  of p.  44,  §  1770 

powers  of p.  44,  §  1771 

districts,  formation  of  new p.  36,  §  1577 

duty  of  saperintendent  on  petition 

for  change p.  36,  §  1678 

changing  £)undary  of  old.... p.  36,  §  1577 
educational  diploma,  teacher  entitled 

to,  when p.  27,  §  1503 

examinations p.  41,  §  1663 

how  conducted p.  45,  §  1773 

what  studies  required .p.  45,  §  1772 

experienced  teachers  for  beginners .... 

p.42,§1687 

election  to  raise  funds,  trustees  may 

caU p.  49,§1880 

fee  fpr  teacher's  certificate p.  35,  §  1565 

funds  needed,  how  computed.  ..p.  46,  §  1S17 
funds  needed,   county  superintendent 

must  furnish  statement  of .  ..p.  46,  §  1817 
grammar     school    course    fund,    how 

raised p.  6,  §  444 

grading  of p.  41,  §  1663 

influencing  members  of  school  board  a 

felony p.  48,  §  1879 

instruction  in  deportment p.  42,  §  1667 

instruction,  branches  in p.  41,  §  1665 

library  fund,    warrant    against^   how 

drawn p.  43,  §1712 

library  fund,  how  expended. . .  .p.  43,  §  1712 
normal,  trustees,  how  constituted.... 

• p.3,§3o4 

annual  report  of  principal. . .  .p.  27,  §  1501 

trustees,  appointment  of p.  3,  §  354 

joint  meetmgs  of  trustees. . .  .p.  26,  §  1492 

object  of p.  24,  §1487 

managed  by  board  of  trustees 

p.25,§1488 

powers  and  duties  of  board  of  trus- 
tees  p.  25,  §  1489 

meetings  of  board  of  trustees 

p.  26,  §§1490,  1491 

money,  how  drawn, p.  27,  §  1507 

times  of  meeting  of  trustees  must  be 

fixed  by  by-laws p.  26,  §1491 

secretaiy,  duties  of p*  27,  §  1504 

secretary,  salary  of p.  27,  §  1504 

sUitutes  authorizing  trustees  to  im- 
prove walks P*  27,  §  1507  s. 

statutes  authorizing  trustees  to  con- 
struct manual  and  gymnasium 

building p.27,§1507  8. 

trustees  may  appoint  secretary 

p.  27,11604 

trustees    may   prescribe    course    of 

text-books p.  26,  §  1492 

trustees  may  issue  deplomas.p.  27,  §  1503 
oaths,  school  officers  may  administer. . 

p.  48,  §1873 

parties  in  proceeding  to  compel  ad- 
mission to n.  355,  §  379  n. 

persons  to  be  admitted  to  schooLs .... 

p.  39,  §1625 

parties  in  prooeedinffs  to  compel  ad- 
mission to  school. p*  ^1»  §  1662 IL 


Schools,  privilejB^  of  witness  in  prosecu- 
tion for  influencing  director. p.  48,  §  1879 

segre^tion  of  stad.c^ p.  42,  §  1669 

supermtendents,  general  duties  of 

p.  3.%  §  1543 

superintendent  of  public  instruction, 

duties  of p.  31,  §  1532 

statioLefy  must  be  furnished  to  pupils 

p.  38.  §1620 

superintendent,  forfeiture  for    failing 

to  report p.  35,  §1544 

superintendent,  compensation  and  al- 
lowance for  expenses p.  35,  §  1552 

superintendent,       apportionment      of 

school  fun<1s p.  33,  §  1543 

teachers,  general  duties  of p.  42,  §  1696 

teachers,  appeal  where  salary  is  with- 
held  p.  4.%  §  1699 

text-books,  act  providing  for  compiling 

and  distributing: p.  2S,  §  1521  s. 

text-books,  statute  providing  vault  for 

p.  29,  §  1521s. 

text-books,  duties  of  supervisors  to  pro- 
vide fund  for p.  29,  §  1521  s. 

text-books,  how  obtained. . .  .p.  29,  §  1521  s. 

text-books,  furnished  at  cost  of  print- 
ing  p.  29.  §  1521s. 

time  to  report  children  between  ^ve  and 

seventeen p-  33,  §  1533 

trustees,  election  of,  when  and  where 

held p.  37.  §1593 

general  powers  of P-  37,  §  1617 

vacancies  in  board,  how  caused. 

p.  37,  §1614 

term  of p.  37,  §§  1 593, 1 61 3 

number  of p.  37,  §  1593 

warrant  is  not  negotiable,  .p.  ^6,  §  3095  n. 

warrant  drawn  by  two  trustees  only, 

when  void p.  39,  §  1617  n. 

Secretazy  of  governor,  salary  of 

p.  4,  §§  385,  386 

of  supreme  court,  salary  of p.  15,  §  739 

Secretary  of  state,  actions  against 

limitations  of P*  6,  §  416  u. 

limitation  of  action  to  account  against 

p.  352,  §345u. 

Seduction,  intermarriage  of  piarties,  ef- 
fect of p.  460,  §269 

prior  judgment  against  infant  no  bar,  . 
when p.  354,  §  373  n. 

seduction  under  promise  of  marriage, 

punishment  for p.  460,  §  269 

Self-defenae.    See  Homicide. 

Senators.    See  Otficebs. 

Sentence,  assault  with  deadly  weapon  . 

p.  458,  §245  n. 

assault p.  457,  §241  n. 

assault  to  rob,  with  prior  conviction. . 

p.  469,  §666n. 

burglary p.  463,  §  461  n. 

embezzlement p.  465,  §  503  n. 

exceesiveness  of p.  455^  §  190  n» 

house  of  correction p.  486,  §  1573  n. 

judgment  must  conform  to  verdict. . .  • 

p.  481,  §  1207  n. 

larceny p.  464,  §490n. 

larceny  where  there  are  prior  convic- 
tions  p.  469,  §667n. 

Boisance  injurious  to  health 

^p.  345,  §115n.;  p.  461,  §  377  n. 

probationary  treatment  of  juvende  of- 
fenders  p.  4>S4,  §1388n. 

pronouncing  judgment p.  481,  §  1200  n. 

robbeiy ..p.  457,  §213 a* 
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Sentence,  aedaction p.  460,  §  268 

Servitudes.    See  Eajsbmbkts. 
Sewers.    See  Hiohwats. 

construction  of pp.  162,  170,  §  4409  8. 

SheriiRi.    See   Ajmionments  fob  tiib 
Benefit   of  Cbeditors;    Execu- 
tions. 
compensation  for  conveyance  of  prison- 
ers and  insane p.  149,  §  4192  s. 

compensation  for  transportation  of  in- 
sane  p.  149,  §  4176  n. 

indemnity  bond,  discharge  of  sureties 

on p.  319,  §  2778  n. 

bond  of,  action  on,  when  accrues . . . 

p.  319,  §  2778  n. 

parol  agreement  of,  when  sufiBcient. 

p.  319,  §  2794  n. 

jnstification  under  process,  .p.  149,  §4187  n. 
Lassen  County,  oroer  of  court  neces- 
sary before  fees  allowed. p.  148,  §  4176  n. 

mileage,  fees  for p.  149,  §  4176  n. 

remedy  of   to  recover  for  meals  fur- 
nished prisoners p.  148,  §  4176  n. 

refusal  to  pi^  over  money,  .p.  149,  §  4181  n. 
Bheriffti*  deeds.    See  Executions. 
Sheep-oommissioner.    See  Animals. 
Ship,  partnership    in,  what  constitutes 

p.  313,  §2396 

Biskiyon  County,  boundaries  of 

p.  140,  §3913  n. 

Blander  and  libel,  action  for,  pleading 

and  evidence p.  250,  §§  45  n.,  46  n. 

a>sts,  failure  to  file  unaertaking  for  in 

action  for  libel. . . .  - p.  250,  §  45  n. 

criminal  libel.     See  Libel. 

damages p.  250,  §46  n. 

declarations   of   third   person  as   evi- 
dence  p.  441,  §  1822  n. 

language  presumed   to  be    malicious, 

when p.  250,  §  45  n. 

persons  injured  must  sue  alone 

p.  363.  §  460  n. 

privileged  communication. . .  .p.  251,  §  47  n. 
several  persons  injured  by  same  libel, 

each  must  sue  alone p.  250,  §  45  n. 

title,  slander  of p.  251,  §  46  n. 

variance,  what  is  not p.  363^  §  460  n. 

what  publications  are  libelous 

p.249,§45n. 

words  actionable  per  se 

p.  250,  §§  45  n.,  46  n. 

Soldiers   and   sailors,    army  nurses, 

home  for p.  571  s. 

burial  of  indigent  soldiers  and  sailors. . 

p.  574  8. 

Grand  Army,  unlawfully  wearing  bac^e 

of p.  574  B. 

veterans'  home,  appropriation  for  sup- 
port of  indigent  reatdents  of . .  .p.  574  s. 
appropriation  Tor  additional  cottaige 

p.  574  8. 

establishing  at  Yonntville p.  570  s. 

management  of p.  570  s. 

state  treasury  to  receive  moneys  of. . 

p.  570  b. 

widows  and  orphans,  home  for. ...  .p.  571  s. 
widows,  orphans,  and  nurses,  home  for, 

management  of p.  571  s. 

Spanish  grants.    See  Mexican  Lands. 
Specific    performance,    agent's    con- 
tract, enforcement  after  principal's 

death p.  331,  §  3391  n. 

agreement  to  purchase  at  loredosure 

sale p.  331,  §3390 n. 


Si>eciflc  performance,  complaint  in  ac- 
tion to  enforce  covenant  to  furnish 
full  and  abundant  water  right. . .  • 
p.  331,  §  3384  n. 

complaint  need  not  aver  contract  to 

be  written p.  331,  §  3392  n. 

consideration,  want  of,  when  bars .... 

p.  331,  §  3391  n. 

contract    by    father    to     convey    to 

daughter p.  331,  3390  n. 

contract  for  indemnity p.  331,  §  3390  n. 

contract  must  be  definite  and  certain 

p.  331,  §  3390  n. 

contract  to  purchase  at  foreclosure  sale 

p.  390,  §  726  n. 

costs p.  406,  §1024n. 

decree  of  ap;ainst  executors  does  not 

bind  heirs,  when p.  432,  §  1597  n. 

delay,  when  bars p.  331,  §  3392  n. 

discretion  of  court  to  refuse,  of  contract 

good  at  law p.  330,  §  3384  n. 

false  representations  as  a  defense  to. . . 

p.  331,  §  3391  n. 

inadequacy  of  consideration,  waiver  of 

right  to  object  to p.  331,  §  3390  n. 

lease  with  privilege  to  purchase,  when 

not  enforced p.  331 ,  §  3391  n. 

limitation  of  suit  for p.  351,  §  337  n. 

parol  contract  for  sale  of  land,  when  en- 
forced.  p.  330,  §  3384  n. 

right  of  plaintiff  as  to  the  specific  thing 

p.  331,  §  3386  n. 

part    performance,    acts    constituting 

must  be  clearly  stated,  p.  331,  §  3392  n. 

refused  where  contract  alleged  and  con- 
tract found  by  court  differ 

p.  331,  §  3390  n. 

undertaking  on  appeal  in  suit  for 

.p.  396,  §  945  n. 

State  board  of  education.    See  Board 

or  Education. 
State  capitol,  acts  for  improvement  of. 

p.4,§4128. 

special    policemen    for    state    capitol 

grounds p.  6,  §  426 

statute  providing  for  employment  of 

permanent  employees p.  6,  §  425  s. 

State  mineral  camnet,  appropriation 
for  management  and  protection . . . 

p.  576  B. 

State  prison.  See  School  or  Industbt; 
School  or  Reform. 

Folsom,  electric  plant  for. .  .p.  485,  §  1573  8. 

FoUom,  utilizing  American  River. .... 

p.  485,  §  1573  B. 

San  Quentin,  act  for  purchase  and  man- 
ufacture of  jute p.  458,  §  1573  ■• 

improvements  and  repairs  of 

p.  485,  §  1573  8. 

regulation  and  government  of 

p.  486,  §  1573  8. 

building  for  accommodation  of  insane 

p.  485,  §  1573  8. 

purchase  of  adjacent  lands 

p.  486,  §1573  a 

State  printing-office,  act  to  improve 

and  strengthen .p.  4,  §  526  8. 

State    treasurer,  report  to  controller 
of  money  paid  to  by  harbor  com- 
missioners. ..p.  78,  §  2530;  p.  90,  §  2686 
State  XTniyersity.    See  Public  Lands; 

Universitt  or  Calepornia. 
Statutes.    See  Ck>DS3. 

amending  section  of  code. .  .p.  122,  §  3481  n. 
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Statutes,  constraotion  of  where  two  con- 
flict  ' p.  2, 1  327  n. 

failure  to  enter  amendment  at  large  in 

the  joamaU,  effect  of .  .p.  159,  §  4409  n. 

repeal p.  249,  §20n. 

repeal  by  implication  not  favored .... 

p.  180,  §4504  n.;  p.  2,  §  327  n. 

sabeeqnent  act  repeals  former,  when. . 

p.  2,  §  329  n. 

taking  effect  of. p.  2,  §  323  n. 

when  not  retroactive p<  2,  §  235  n. 

Statute   of    firauds,  agreement  to  sell 

horse8,when  void  under,  p.  302,  §  1624  n. 
oral  agreement  for  relief  of  mortgage 

is  void p.  323,  §2938n. 

agreement  not  to  be  performed  within 

year p.  302,  §  1624  n. 

agreement  to  pay  another's  debt 

p.  302,  §  1624  n. 

boundaries,  parol  agreement  as  to. . . . 

p.  302,  §  1624  n. 

oontract  to  purchase  and   sell  stock 

need  not  De  written p.  302,  §  1624  n. 

'  oonstmctive  trusts  not  withm 

p.  3(te,  §1624n. 

finding  of p.  302,  §  1624  n. 

lease  not  void  under,  when.  .p.  302,  §  1624  n. 
oral  contract  for  sale,  when  void  under 

p.  304,  §  1729  n. 

parol  agreements  concerning  land 

p.  302,  §  1624  n. 

parol  gift  of  land p.  277,  §  1147  n. 

part  performance p.  446,  §  1971  n. 

part  performance  of  parol  contract  for 

sale  of  land,  what  sufficient 

p.  330,  §  3384  n. 

pleading  of p.  302,  §1624n. 

salel>f  real  estate  on  commission 

p.  302,  §1624  n. 

waiver  of p.  302,  §  1624  n. 

Qtatute  of  limitatioxui.    See  Adverse 

Possession;    Estates    of    Dece- 
dents. 

trespass p.  390.  §  733  n. 

absence,  effect  of p.  351,  328  n. 

account p.  352,  §  344  n. 

acknowledgment,  oral  statement  of  ac- 
count not  barred,  effect  of . 

p.  353,§360n. 

letters,  when  a  sufficient,  .p.  333,  §  3429  n. 
oral  statement  of  barred  account  will 

not  revive  debt p.  353,  §  360  n. 

subscription  not  necessary  to 

p.  353,  §  360  n. 

action  for  assessment  of  stock  .p.  259,  §  331  n. 
action  to  compel  transfer  of  stock  sold 

for  assessment,  when  barred 

p.259,§347n. 

action  to  enforce  liability  of  city  for 

street  improvement,  limitation  of 

p.  161,  §4409  n. 

action  to  reform  deed p.  352,  §  338  n. 

agreement  to  arbitrate,  effect  of  on ... . 

p.  353,  §  360  n. 

amendment  to  answer,  setting  up,  when 

proper p.  363,  §  458  n. 

appeal,  running  of  during. .  .p.  353,  §  355  n. 
attorney,    action   against   to    enforce 

trust....  p.  353,  §  348n. 

attorney,  negligence  of p.  352,  §  339  n. 

defense,  how  pleaded,  generally 

p.  363,  §  458  n. 

defense  of  must  be  taken  advantage  of 

p.  363,  §458  n. 


Statute   of  limitatioxui,     delinqiieDft 

taxes,  action  to  recover 

. .  .p.  136.  §  3765  n.;  p.  352,  §  343  n. 
disability  of  heir  or  devisee  does  not 

stop  running,  when p.  353^  §  352  n. 

equity,  limitations  in p.  352,  §  343  n. 

executor,  bar  of  bars  heir.. .  .p.  353,  1 352  a. 

findingson  plea  of p.  3781,  §  633  a. 

foreiffn  judgment p.  354^  §  361  a. 

fraud p.  352,  §338  n. 

impUed  trust p.  352;  §  343  a. 

infancy,  effect  of p.  351,  §  3S3  a. 

interest  coupons p.  351,  §  337  n. 

malicious  suing  out  of  attachment.. 

p.  352,  §339l 

maliciously  burning  building 

p.  351,  §338o. 

mortgagor's  right  of  redemption 

p.  353,  §  346  b. 

may  be  taken   advantage    of    by   de- 
murrer, when p.  363,  §  458  n. 

officers,     action    against    for     pnUie 

moneys.p.  352,  §§  338  n.,  339  n.,  345  n. 
parol    agreement   to  extend   time   of 

payment p.  353,  §  360  a. 

partnership  accounting,   when  barred 

by 1^.  314,  §  2412  B. 

partners,  statute,  when  begins  to  mn 

between p.  315,  §  24500. 

presumption  against  bar  of. 

p.  849,  §321  B. 

promissory  note p  351,  §  337  b. 

purchaser  at  execution  sale ...  p.  349!,  §  318  il 
running     of     against     purchaser    of    * 

swamp-land p.  349,  §  321  n. 

running  of,  in  action  on  loan. p.  352;  §  339  b. 
specific    performance,    suit   for 

p.  351,  §337n. 

stockholder's  liability p.  353,  §  359  n. 

torts p.  351,  §  338  b. 

undertaking p.  351,  §  337  a. 

when  commences  to  mn  against  auditor 

for  fees p.  150,  §4245n. 

Stenographers,  act  regulating  salary  is 

void p348,  §274b. 

of  supreme  court,  salary  of p.  15,  §  739 

Stock  and  exchange  board,   nature 

of  and  right  of  members. p.  268,  §  599  n. 
Stock.    See  Corpoiutions;  Pledges. 

apparent  ownership  of p.  325,  §  2991  n. 

contract  to  buy  and  sell  need  not  be 

written p.  302,  §1624n. 

restraining  sale  for  assessment 

p.  332,  §3423n. 

Stockton,  canal  in,  for  sanitary  puipose 

p.  577  a. 

Streets.    See  Dedication;  Hiohwats. 
extending,  power  of  harbor  commisaiaB- 

ers  for  San  Diego. p.  88^  §2580 

Subpoena.    See  Witnesses. 
Summons.    See  Pbocess. 
appearance,  effect  of  to  dispense  with.. 

p.  406,  §  1014  B. 

Sunda3re*    See  Houdats. 

Superior  court,  acts  increasing  number 

of  judges  in  various  counties 

pp.  342  et  seq.,  §  66  a 

ad  damnum  clause  of  complaint  deter- 
mines jurisdiction pw  345,  §  76  il 

appointment  of  judge  to  sit  in  another 

county p.  346,  §  160s. 

claim  for  less  than  three  hundred  dol- 
lars  p.  345.  §76 IV 

disqualification  of  judge.. ...p.  346,  §  170b. 
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Buperior  coort^  judge  aeluig  in  aaotlMr 

county '. .p.  3i4,  §  71  n. 

aaUr7  of  jadges p.  14^9737 

Bapeimtendent  of  publio  iararao- 

tion,  Ml'ucy  of  deputy p-  7»  9  614. 

itaperviaon.     See  HiaHWATS;  Jails; 
Liceksb;  Mandamus;  HuinciPAL 

COBFORATIOIIS;  ObDIHANGBS. 

sotion  aguDsi  for  paying  illegal  claims 

D.  146,§4045n. 

power  to  contract  for  debt  due  county 

^ p.  U7,§4046n. 

presenting  fraudulent  claim  to  .p.  451,  §  72  n. 

restraining  auditing  of  illegal  daims  . . 

p.  332,  §  3423  n. 

fhippleineiital  aasw«r.    See  Plbad- 

IKO  AHD  P&ACnCX. 

SopplBmeiital  complaint.  See  Claim 

AJSTD    DeLIVEKT;     FLXADINO    AlTD 

P&Acnox. 

setting  up  new  cause  of  action. p.  251,  §  90  n. 
itapplemaiitary  proceedings,   inter- 
pleader on p.  387,1720  n. 

not  a  new  action p.  387,  §  720  n. 

order  of  examination p.  387,  §  714  n. 

Bapremo  court  always  open  for  busi- 
ness.  p.  346,  §134s. 

commiflsioners  of,  act  to  appomt 

p.  341,140  s. 

jurisdiction  of  on  appeal  from  police 

court p.  342,  S52n. 

on  criminal  appeal p.  481,  §  1235  n. 

on  appeal  from  misdemeanor 

p.  481,  §  1235  n.;  p.  482,  §  1237  n. 

erigioal  application  for  mandamus  not 

entertained. p.  342,  §  51  n. 

preference  given  probate  proceedings 

on  calendar p.  342,  §  57  n. 

refusal  to  pay  warrant  for  expenses  of 

p. 342,  §47  n. 

restraining  action  on  bond  siyen  on 
issuing  of  restraining  oroer  pend- 
ing appeal p.  367.  §  527  n. 

Suprauie  court  reporter.     See   Rx* 

PORTXB. 

Buretyehip,  action  and  judgment  against 
sureties  in  less  than  penal  sum. . . . 
p.  16,§»56 

attacbment,   sureties  on,   liabilities  of 

p.  370,  §  552  n. 

changing  terms  of  contract. p.  320,  §  2840  n. 

concealment  by  obligee,  when  exoner- 
ates sureties , p.  320,  §  2840  n. 

•contribution  between  sureties 

p.  321,  §  2848  n. 

corporations  as  sole  surety 

p.  16,S955;  p.  320,  §  2831  n. 

corporation  as  surety. . . '. p.  407,  9  1056 

death  of  principal  alter  action  Drought 

p.  320, 9  2840  n. 

default  of  secretary  of  building  associa- 
tions, liability  of  surety  .p.  320,  §  2836  n. 

demand  of  sureti^  must  be  made  before 

action p.  320,  2836  n. 

justification  of p.  15,  §  955 

Lability  where  one  surety  did  not  sign 
and  no  sum  mentioned  as  to  an- 
other  p.  17,  §  967  n. 

liability  where  they  sign  without  con- 
dition  p.  17,  §967  n. 

liability  of  sureties  in  less  thim  p^ial 

sum p.  16,  §  956 

may  become  liable  for  less  than  penal 

sum,  when p.  16.§956 


Snretywhip,  member  of  board  of  super- 

▼isors  as  surety p-  16^  §  955 

nustake  in  drawing  bond.  .  .p.  320,  §  2836  n. 
recourse  against  princi]^.  .p.  320,  §  2847  n. 

release  of  co-surety p.  320,  §  2840  n. 

of  one  surety p.  320,  §  2840  n. 

responsibility  of  after  expiration  of  term 

p.  16,  §  959  n. 

soooessiye  bonds  on,  liability  of  where 

defalcation p.  17,  967  n. 

Bnrgeone.    See  Phtsicians. 
Surprise.    See  Kxw  Trial. 
Surveyor-general,  trayeling'expenses 

of p.  6,  §470  n. 

Survivorahip,  presumption  of 

p.  446,  §  1963  n. 

Swamp  and  overflowed  lamde.    See 
Pabthb. 
agreement  to  purchase  for  benefit  of 

third  person  is  void. . .  .p.  115,  §  8443  n. 
application  for  purchase ....  p.  115,  §  3443  n. 

certificate  gives  color  of  title 

p.  349,  §321  n. 

contest,  proceeding  on. . . .p.  115,  §  3443  n. 
contest,  (Mrtyhaymg  no  right  to  pur- 
chase may  contest p.  115,  §3443  n. 

defendant  may  show  land  to  be,  in  de- 
fense to  patent p.  115,  §  3440  n. 

drainage,  payment  of  claims  incurred 

under  act  to  promote. .  .p.  116,  §  3446s. 
drainage  and  navigation  of  Sacramento 
and  San  Joaquin  rivers,  improve- 
ment of p.  116,  §  3446  s. 

exception  of  certain  lands  from  provis- 
ions of  statutes  concerning .  p.  123,  §  3438 
granted  by  act  of  Congress  to  each 

state p.  115,§3440n. 

irrigation,  act  to  promote  system  of . . . 

p.  Il6^§3446s. 

levee   district   Na    1,    boundary   o^ 
strengthening  and  repairing  of ... . 

p.  123,  §  3490  s. 

overflow,  act  to  protect  lands  from. . . . 

p.  116,  §  3446  s. 

patent  for,  when  void p.  115,  §  3441  n. 

plat   is  not  representation  that  lands 

are,  when p.  115,  §  3440  n. 

plat  of,  conclusiveness  of  on  approval 

p.  115,  §3440 n. 

reclamation   districts   organised  prior 
to  code,  setting  apart  new'  district 

in p.  122,  §3481n. 

action  to  dissolve  for  non-user  of  its 

corporate  power .p.  124,  §  3493 

assessment,  action  for  delinquent. . . 

p.  121,  §3466  n. 

assessment,  additional. .  .p.  120,  §  3456  n. 
assessment,  description  of  land  as- 
sessed  p.  120,  §  3461  n. 

assessment,  dollar-mark,  omiasion  of, 

when  immaterial .p.  120,  §  3461  n.„ 

assessment,  generally. . .  .p.  120,  §  8456  |i. 

assessment,  omiasion  of  land 

p.  120,  §3460n. 

assessment,  payment  of.  p.  121,  §  3465  n. 
assessment,  tender  of  warrant  of  dis- 
trict in  payment p.  121,  §  3465  n. 

assessments p.  123,  §  3492 

by-laws  for  government  of,  adoption 

of.. p.  119,§8452 

commissioners,  failure  of  to  comply 

with  statutes,  effect  of.. p.  120,  §  3454  n. 
comnussioners,  oath  of,  to  make  as-    • 

ts p.  120,  §3454 


618 


INDEX. 


Swftinp  ftud  ov6vfiow6d  lA&ds,  r60- 
lamation  districtiy  deviation  from 

plans p.  121,  §a407n. 

Section  of  trnstees p.  119«§8453 

oyidence  of  benefit  to  land  not  admis- 
sible in  action  to  enforce  assess- 
ment  p.  1 1 6,  §  3449  n. 

formation  of 

p.  115,§3446n.;  p.  123,§3492 

land  in  different  counties  may  be  em- 
braced in p.  119,  §3448 n. 

levee,  right  to  erect  and  maintain. . . 

p.  121,  §3471  n. 

may  be  united*  consolidated*  and  re- 
organised  p,  123,  §  3489  n. 

powers  of  supervisors  on  hearing  pe- 
tition for p.  119,  §3449 n. 

reorganization  of p.  121,  §  3478  n.; 

p.  122,  §  3481  n.;  p.  123,  §  3489  n. 

trustees,  powers  and  duties  of 

p.  119,  §§  3463^  3454 

viewing  land  in  making  assessment. 

p.  120,  §  3456  n. 

segregation  of p.  115,  3441  n. 

statute    of    limitations,     running   of 

against  purchaser .p.  349,  §  821  n. 

tide-lands.    See  Humboldt  Bat. 
woman,  application  for  purchase  by. . . 

p.  115,  §3444  n. 

Tazatioxi.     See  Exeoutobs  and  Ad- 

MINI8TRAT0BS;  LlOENSS. 

agricultural  land  in  city  limits 

...p.  130,§36a7n. 

assessment,  act  authorizing  after  time 
within  whidi  board  of  equalization 

can  meet p.  135,  §  3718  n. 

court  cannot  modify,  when 

:  p.  132,  §3632  n. 

description  of  land. p.  13S2,  §  3650  n. 

dollar-mark,  effect  of  abbreviation  of 

p.  132,  §  3660  n. 

how  and  to  whom  made.  .p.  132,  §  3628  n. 

mistake  in  name  of  owner 

p.  132,  §  3660  n. 

mortgage,    assessment  of,  when  an 

assessment  of  real  estate 

p.  132,  §  3650  n. 

not  made  to  true  owner,  .p.  132,  §  3628  n. 
railroads,  assessment  of . . .  .p.  133,  §  3665 

time  of p.  132,  §  8652  n. 

to  agent  of  corporation,  not  enforce- 

a3e  against  corporation. 

p.  l^§3650n. 

town,  lots  how  assessed. .  .p.  132,  §  3650  n. 

board  of  equalization^  meeting  of 

p.l33,§3665 

office  for p.  134,  §3702 

raising  or  lowering  assessment 

p.  134,  §  3674  n. 

traveling  expenses  of . . .  .p.  134,  §  3702  n. 
,  tax  levy  for  state  purposes,  .p.  134,  §  3713 
tollector,  limitation  of  action  against 

M      tor  public  moneys p.  362,  §  339  n. 

county  taxes,  where  paid p.  136,  §  3748 

'«ered^te/'  definition  of p.  131,  §3617 

*•  debts, '^  definition  of ^.  131,  §  3617 

deed*  execution  of,  when  restrained. . . 


. .  .p.  136,  §  3770  n.;  p.  137,  §  3785  n. 

color  of  tiUe p.  349,  §321 

riscitalsin p.  137,  §3786 n. 


gives 


Taxatknn,  deed,  when  void.«p.  137,  §  3785  n. 

delinquent  taxes,  action  for..p.  136,  §  3765  n. 

evidence  in  action  for .  • .  .p.  136,  §  3765  n. 

form  of  complaint p.  136,  §  3765  n. 

interest p.  137,  §  3808  n. 

jud^ent  in  action  for. .  .p.  136,  §  3765  n» 
linutation  of  action  for. . .  .p.  352,  §  343  n. 
time  of  delinquency  must  be  fixed. . 

p.  136,§3756n. 

discretion  of   assessor   cannot  be  re- 
viewed  p.  138,§3820n. 

fees  of  tax  collector p.  136,  §  3  n. 

foreign  insurance  comjwiiy,  law^axing, 

when  tknconstitutional. .  .p.  13,  §  622  n. 

fruit-trees p.  130,  §  3607  n. 

*' growing  crops,"  definition  of 

....?..... p.  131,  §3617 

,    illegally  collected  taxes,  mandamus  to 

compel  repayment p.  137,  §  3804  n. 

no  action  lies  to  recover,  .p.  137,  §  3804  n. 

to  be  refunded p.  137,  §3804 

improvements,  definition  of. .  .p.  130,  §  3617 

erected  by  lessee p.  130,  §3607  n. 

levy  for  state  purposes p.  134^  §  3713 

omission  of  word  **  cents  "  from  does 

not  invalidate p.  135,  §  3713  n. 

mandamus  to  compel  treasurer  to  re- 
ceive money  received  by  attoroey- 
genend  on  account ...  .p.  138,  §  3865  n. 
mortgages. p.  130,  §  3607  n.;  p.  132;  §3627  n. 

personu  property,  definition  of 

p.  130,  §3617  n. 

" property,"  what  includes. . .  .p.  130,  §  3617 
purchase  of  land  sold  to  state  tor  taxes 

p.  138,  §38ia 

real  estate,  definition  of p.  130,  §  3617 

revenue  &ct  of  1861,  how  far  repealed 

p.  1,  §18n. 

sale,  excessive,  is  void p.  136,  §  3771  n. 

illegal  charges  invalidate.p.  136,  §  3770  n. 
preferred  purchasers  forla^ds  sold  to 

state  for  taxes p.  138,  §38ia 

time  and  place  of p.  136^  §  3768 

to  highest  bidder,  when  void 

..T. p.  136^  §3771n. 

San  Francisco,  taxes  in,  where  paid. . 

p.  135,  §3747 

statement p.l32,§  3629  n. 

failure  to  return 


▼oidt  entry  under  as  color  of  title. . . 
p.  350,  §322  n. 

▼oid,  not  admissible  to  support  ad- 
verse possession,  when. p.  137,  §  3785  n. 


p.  132,§3629n.;  134,§3674n. 

superintendent  of   mining  company 

may  be  required  to  make. 

p.  132,§3629n. 

warehousman  may  be  required  to  give 

of  property  in  his  possession. 

p.  132;  §  3629  n. 

"value,"  and  ''full  cash  value,"  defini- 
tion of : p.  131,  §3617 

Telegraph  oompaniMi,  liabilities 

p.266,§536n. 

are  not  common  carriers p.  266,  §  536  n. 

Tenant  at  will,  tenant  holding  over  is 

not p.  306,  §  1945  n. 

Tenant  fbr  lijfe,  conveyance  by 

p.  277,  §  1108  n. 

Tenants.    See  Landlokd  and  Tknant. 
Tender,  insufficient  amount,  p.  449,  §  2076  n. 
of  amount  due  on  pledge. .  .p.  325,  §  3001  n. 
Tmns  of  court  abolished. ....  p.  344,  §  73  n. 
Tide-lands.    See  Humboldt  Bat. 
Time.    See  Gbbtiorabi. 

extension  of p.  406,  §  1054  and  n. 

Title.    See  Forciblb  Entbt  aito  Uk- 
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Title,  slander  of p.  251,  §  46  n. 

Title    inenra&oe    companies,    divi- 
dends  p.  263,  §432 

snrplua  fonds p.  263,  §  432 

Tolls.    See  Tt^rhfikx  Corporations. 

excessive,  failure  of  sapervisors  to  fix 

rate,  effect  of  on  liability  for 

I).  104,  §  2814  n. 

excessive,  penalty  for  collecting 

p.  104,  §  2814  n. 

Jniisdiction  of  action  to  recover  penalty 

for  ezcessifre p.  345,  §  112  n. 

tnasfer  of  franchise  to  oollect  toll .... 

p.  104^  §  2782  n. 

Torts.    See  Damaoxs. 
Trade-marks,  filing  necessary  to  ex- 
clusive use 

p.  108,  §3197  n.;  d.  275,  § 991  n. 

"  German  Sweet  Chocolate      will  be 

protected p.  108,  §  3193  n. 

name  or  particular  mark  nsed  in  busi- 
ness cannot  be  nsed  by  another. . . 
p.  108,  §  3196  n. 

protection  of p.  275,  §  991  n. 

trade  unions,  president  of  to  prosecute 
for  protection  of  trade-mark  used 
by p.  108,  §3201 

trade  union,  right  of  to  use.  ...p.  108,  §  3200 
Trade  tmions.    See  Tradb-marks. 
Transcript.    See  Affkals. 
Transfer.    See  Vknux. 
Treasurers.    See  Mandaiius. 

county,   county  government  bill  does 

not  effect  compensation 

p.  115,§3428n. 

deposit  wiiJi,  by  clerk  of  court 

^     p.  148,§4144n. 

duty  to  receive  deposit  &om  court-room 

clerk p.  341,  §  18  n. 

receiving  money  collected  by  attorney- 
general  on  account p.  138,  §  3865  n. 

salary  of  deputy  state  treasurer  and 

book-keeper p.  6^  §  456 

Trespass.    See  Husband  and  Wirx. 

by  animals p.  390,  §733n. 

damages t.. p.  391,  §733 n. 

devisee  in  possession  may  maintain. . . . 

p.  391,  §733  n. 

devisee  may  maintain  in  her  own  name 

p.  425,  §  1452  n. 

pleading p.  39 1 ,  §  733  n. 

railroad,  liability  of,  for  injury  to  tres- 
passer on  track p.  265,  §  486  n. 

restrainine..p.  332,  § 3423  n.;  p.  367,  § 526  n. 

statute  of  limitations,  whenbaurs  action 

for  trespassing  animals. .  .p.  390,  §  733  n. 

tenant  for  years,  right  of  to  maintain 

p.  391,  §733  n. 

Trorer,  findings  in  action  for  conversion  . 

of  building p,  377,  §633 n. 

Trusts,  action  to  enforce p.  310,  §  2219  n. 

agent,  one  assuming  to  be,  when  liable 

as  trustee p.  31 3,  §  2355  n. 

appeal  from  decree  settling  account  of 

p.437,§1701 

assignee  may  enforce  in  his  own  name 

p.  310,  §2219  n. 

compensation  of  trustee 

p.  <510,  §2274n.;  p.  437,  §  1700 

complaint  in  action  to  enforce,  when 

demurrable p.  310,  §  2224  n. 

constructive,    not  within   statute   of 

frauds p.  302,  §  1624  n. 

deeds  of  trust p.  321,  §2924  n. 


Trusts,  express  trust  in  personalty  may 

be  created  without  writing 

p.  274,  §852  n. 

implied,  limitation  of  action  on 

p.  352,  §343  n. 

legal  title  to  land,  when  held  in  trust. 

p.  310,  §2224n. 

mining  claim,  trustee  obtaimns  patent 

in  his  own  name .p.  310,  §  2224  n. 

oral  contract  to  purchase  realty  to  hold 

in  trust,  vsdidity  of p.  274,  ^  852  n. 

oral  trusts p.  274,  §  852  n. 

parties  in  action  to  enforce 

p.  310,  §  2224  n.;  p.  355,  §  379  n. 

purchase  by  trustee p.  310,  §  2235  n. 

real  party  in  interest  to  sue  on  trust 

p.  354,  §36711. 

resulting .p.  274,  §  853  n. 

revocation  and  cancellation  of  trust. . . 

p.  311,§2280n. 

right  of  trustee  to  sue p.  354,  §  369  n. 

settlement  of  accounts  of  trustees  after 

distribution  of  estates. . .  .p.  436,  §  1699 
venue  of  action  for  settlement  of  trust 

p.  356,  §  392  n. 

where  property  obtained  by  fraud. . . . 

p.  310,  §  2224  n. 

Tomiuke  corporations,  demand  and 

receipt  of  excessive  tolls,  p.  266,  §  514  n. 
transfer  of  franchise  to  collect  tolls. . . . 

p.  266,  §  615  n. 

XTndertaldngs.    See  Bonds. 
Undue  influence.    See  Fraud. 
Unincori>orated  societies,  benevolent 

associations,     allowance    to    sick 

members p.  267,  §  599  n. 

assessments p.  267,  §  599  n. 

by-laws  bind  members p.  267,  §  599  n. 

churches,  election  of  vestrymen,  notice 

of p.  268,  §  602  n. 

incorporation  of p.  268,  §  604 

expulsion  and  suspension  of  members 

p.  267,  §  599  n. 

protection  of  property  rights  of  mem- 
bers  p.  267,  §  595  n. 

removal  of  officers,  rights  of  seceding 

members p.  268,  §  599  n. 

San  Francisco  Stock  Exchange  Board, 

nature  of,  and  rights  of  members 

p.  268,  §  599  n. 

subordinate  lodges,  rights  of  .p.  268,  §  599  n. 
United    States,    party  in   action   for 

funds  of p.  355,  §382n. 

UnivOTsitv  of  California,  act  provid- 
ing tor  permanent  support  of 

p.24,§1415  8. 

act  granting  regents  certain  land  and 

authorizing  exchange.  ..p.  129,  §  3533  a 
actual  settler  on  land  o^  rignts  of . . . . 


.p.  130,  §3534 n. 
idof. 


affidavit  for  purchase  of  lant 

p.  130,  §3534  n. 

land  agent,  power  of  to  sell  lands  of. . 

p.  130,  §  3534  n. 

lands  granted  state  f or»  power  of  state 

over p.  130,  §  3533  n. 

money  of  in  state   treasury  may  be 

withdrawn £*  ^^  §  ^^^^  ^ 

Unlawful  detainer.      See   forcisls 
Entry  and  Unlawtul  Detainer. 
Vaccination.    Bee  Pubuo  Health. 

Vagrancy,  information p.  469,  §  647  n. 

Van  Ness  ordinance,  validi^  of  se- 
lections under p.  155,  §  4408  n. 
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Variaaoe.    See  Slandxb. 
•ctioD  for  coDTenion  of  stock,  Tariaiioe, 

when  immaterial p.  36^  §  469  xl 

oovertare,  evidence  of,  when  incompe* 

tent p.  364,  §  469  n. 

immaterial,  when p.  363,  §469n. 

in  action  for  goods  injured  by  water. . 

p.  364,  §469  n. 

time,  allegation  of p.  364,  §  469  n. 

when  immaterial p.  358,  §  407  n. 

Vendor  and  vendee,  adverse  possession 

^.  360,§321n. 

jurisdiction  of  jastioe  over  action  to  re- 
cover deposit p.  345,  §  112  n. 

lien,  indorsement  of   note  given    for 

price,  effect  of  on p.  326,  §  3047  n. 

nature  of p.  326,  §  3047  n. 

waived   by   recovery    of   judgment 

against  vendee p.  326,  9  3047  n. 

misrepresentations   as   to  matters  of 

opinion p.  303,  §  1689  n. 

▼enne.    See  Cbdohal  Law;  Eminent 

Domain. 
actions  affecting  realty,  p.  356,  §  392  and  n. 
action  for  settlement  of  trust 

p.  356,  §  392  n. 

action  to  set  aside  administrator's  sale 

p.  356,  §392n. 

affidavit  and  demand  for  change,  when 

must  be  filed p.  :^7,  §  396  n. 

affidavit  of  merits  on  motion  for  change 

p.  357,  f396n. 

appeal  from  order  refusing  change  .... 

p.  402,1963  n. 

change  of,  convenience  of  witnesses. . . 

..p.  357,  §397  n. 

change,  disqualification  of  jaage 

p.  357,  §  397  n.;  p.  358,  §  398  n. 

change  of  an  account  of  change  of  resi- 
dence  p.  357,  395  n. 

change  of,  order  for,  may  be  set  aside 

p.  358,  §398  n. 

ehanffing  place  of  trial  of  action  for  vio- 

Uktion  of  city  ordinance  .p.  393,  §  833  n. 

costs  on  change  of p.  358,  §  398  n. 

criminal  )ibel p.  459,  §  248  n. 

in  action  against  corporation. p.  357,  §  395  n. 
in  action  for  damages  in  justice's  coart 

p.  393,  §  832  n. 

in  action  to  abate  nuisance,  .p.  357,  §  392  n. 
in  action  to  condenm  land . .  .p.  357,  §  392  n. 
in  action  to  redeem  mortgage 

p.  356,  §392  n. 

Verdict.    See   Criminal   Law;   Jubt 

AND  JuROBs;  New  Trial. 
Veterans.    See  Soldiers  and  Sailors. 
Vice-president,  electors  for,  when   to 


assemble P>  24, 

iteen. 
tbers. 


Volunteers.     See  Calhornia  volxtn 
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Warehouseman,  constmctive  possession 

of  goods  in,  what  is  not 

p.  305,  §  1852  n. 

liability  of p.  305,  §  1852  n. 

receipt  is  negotiable p.  326,  §  3095  n. 

Warranties.    See  Sales. 
Warrants.    See  Arrest. 
authorizes  taking  lottery-tickets  not  on 

j^rson p.  485,  §  1623 

certiorari  to  review  action  on  issuing 

p.  485,  §  1526  n. 

liability  for  swearing  out p.  485,  §  1523  n. 

search,  act  authorizing  is  valid 

p.  485,  §  1523  n. 
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Waste,  damages  for,  on  f oredosnie. 

p.  390,  §732  n. 

equitable  remedy  for  waste.. p.  274,  §  840  a. 

injunction  against p.  332,  §  3423  n. 

pleading  in  petition  for  injunction .... 

p.  368,  §627  n. 

what  is p.  332,  §3423  n. 

Water  companies,  fraudulently  takbig 

water  from  main 

p.  266,  §549  n.;  p.  465,  §  504  n. 

constructing  water-works,  act  authoriz- 
ing  p.  170,  §4409  a 

distributing  water  gratuitously,  action 

by  stockholders  for p.  266,  §  552  n. 

limiting  use  to  stockholders,  .p.  266,  §  549  n* 

right  to  shut  off  water y,  206,  §  549  n. 

right  to  exercise  right  of  eminent  do- 
main   p.  419,  §  1238  n. 

Watercourses.  See  Humboldt  Bay; 
Joinder  or  AcriONs;  Nuisances; 
Pilots. 

accretion,  deed  of  land  includes 

p.  276,  §  1014  n. 

act  authoriziDg  construction  of  water- 
works  p.  170,  §  4409  B. 

adverse  user  of  water p.  350,  §  321  n. 

appropriator  of  water  flowing  through 

public  land .p.  283,  §  1410  u. 

artificial    chaonel,   water    flowing  in, 

right  to,  when  absolute,  .p.  284,  1422  u. 

as  public  ways p.  06,  §  2348. 

board  of  water  commissioners,  powers 

of p.  284,  §  1422  n. 

bridges,  right  to  construct  over  navi- 
gable stream p.  66,  §  2348  n. 

bulkheads,  right  to  erect. .  .p.  284,  §  1422  n. 

Carquinez  Straits,  waters  of  are  public 

highway p.  66,  §  2348  n. 

damages  for  diversion  of  water,  p.  330,  3333  n. 

dams,  damages  from  overflow  of 

p.  284,  §1422  n. 

debris,  right  to  empty  into  navigable 

stream p.  284,  §  1422  n. 

dissolving}  injunction  restraming  use. . 

p.  369,  §532 

ditches  and  flumes,  act  for  protection 

of  owners p.  300,  §  1422  s. 

diversion,  action  for. p.  284,  §  1422  n. 

diversion,  enjoining p.  284,  §  1422  n.; 

p.  332,  1 3423  n.;  p.  367,  §  526  n. 

diversion,  return  of  water. . .  .p.  283,  1413  n. 

diversion,  right  of  may  be  chimged. . . . 

p.  283,  §  1412  n. 

diversion,  upper  owner  cannot  author- 
ize unlawful ^,  284,  §  1422  n* 

diversion  of  surplus  during  lugh  water, 

effect  of p.  283,  §  1411  n« 

diversion,  prescriptive  right  otp.  284,§  1422n. 

drainage  and  navigation  of  Sacramento 
and  San  Joaquin  rivers,  improve- 
ment of p.  116,  §  3446  a 

estoppel  of  riparian  owner  to  assert 

rights  from  executing  lease 

...;. p.  284.  §  1422  n. 

examining  commission  of  rivers  and 
harbors,  appointment,  powers,  and 
compensation P.  67,  §  2348  s. 

irrigation  districts,  acts  for  foromtion 
of  and  for  distribution  of  water. . . 

p.  285,  §  1422  s. 

amendments  to  act  for  formation  of 
and  for  distribution  of  water  i .... 

p.  294,  §  1422  s. ;  p.  295,  14'?2  s  ; 

p.  297,  §  1422  s.;  p.  299,  §  14J2  s. 
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Watercourses,  ialands p.  270,  §  662  n. 

levees,  damage  from  overflow  of 

p.  2%  §1422  n. 

navigable  stream,  ownership  of  bed. . . 

p.  270,  §662  n. 

obstraction  of  navigable  stream  is  pub- 
lic naisanoe .p.  66,  §  2348  n. 

obstraction  to  navigation  of  oan  Diego 

Bay p.  93,  §  2595 

percolating  water,  right  to.  .p.  283,  §  1410  n. 

pleading  in  action  to  restrain  diversion 

p.  368,  §  527  n. 

right  of  state  over. P.  66,  §  2348  n. 

riparian  owners,  rights  and  liabilities 

of .p.  284,  §  1422  n. 

riparian  proprietor  on  navigaole  stream 
has  vested  right  of  access  to  stream 
p.  66,  §2348  n. 

riparian  rights,  doctrine  of .  .p.  284,  §  1422  n. 

shore,  ownership  of p.  270,  §  662  n. 

speed  of  horses  and  vehicles  on  wharves 

p.93,§2696 

state,  right  of  not  limited  by  decisions 

respecting  public  lands,  .p.  66,  §  2348  n. 

successive  appropriations. .  .p.  283,  §  1414  n. 

supervisors,  right  of  to  declare  innavi- 
gable streams  highways  for  floating 
timber p.  66,§2348s. 

tide-lands.    See  Humboldt  BGlt. 

ways.   See  Easkmbnts;  Highways. 
Wharves  and  whar&ge,  moneys  col- 
lected as  wharfage  become  proper- 
ty of  state  immediately. p.  104,  §  2916  n. 

speed  of  horses  and  vehicles  on. p.  93,  §  2596 

wharf,  when  a  nuisance 

p.  104,  §  2906  n.;  p.  338,  §  3480  n. 

Will,  tenant  at.    See  Landlord  and 

TZNAKT. 

Wills,  abatement  of  legacies. p.  283,  §  1362  n. 

advancements p.  281,  §  1309  n. 

bequest  of  ornaments  includes  jewelry. 

p.  282,  §  1326  n. 

bequest  of  money  absolutely,  to  be  dis- 
tributed at  certain  time,  nature  of 

p.  270,  §694  n. 

bequest  of  partnership  interest 

p.  432,  §  1585  n, 

community  properly,  when  not  dis- 
posed of  by  will . .  .p,  283,  §  1402  n. 

contest,  admission  of  evidence  of  age, 

when  ground  for  reversal 

p.  423,  §  1330  n. 

appeal  from  dismissal  of  f^ition  for 
revocation p.  423,  §  1327  n. 

contestants  are  plaintiffs  and  have  af- 
firmative of  issue 

p.  374,  §607  n.:  p.  423,  §  1312  n. 

failure  to  object  to  sufficiency  of  is- 
sues  p.  ^§1312n. 

"due  execution,"  charge  as  to,  when 
proper. p.  4S2,  §  1312  n. 

erroneous    instruction    as   to  what 
constitutes  marriage.  ..p.  423,  §  1312  n. 

insanity p.  422,  §1312  n. 

judgment  on  general  verdict,  when 
improper p.  423,  §  1333  n. 

limitation  of  time  for p.  423,  §  1333  n. 

opposition  to  failure  of  proponent  to 
answer,  effect  of. p.  422,  §  1312  n. 

submitting  issues  that  are  repetitions 
of  others p.  423,  §  1312  n. 

testator's  declarations  as  to  unsound- 
ness and  nndue  influence 

p.422,§  1312  n. 


WiU%  contest,  undue  influence  or  fraud. 

p.  422,  §  1312  «• 

verdict  in. p.  423,  §  1314  n. 

determinable  life  estate,  husband  takes 

under  bequest,  when . .  .p.  282,  §  1345  n. 
execution  of  will,  legislature  may  pre- 
scribe formalities p.  281,  §  1276  a. 

fraudulent    destruction,    petition    for 

probate p.  423,  §  1338  s. 

holographic  wills p.  281,  §  1277  n. 

interest  on  legacy p.  283,  §  1368  n. 

legacies  charged  upon  land,  liability  of 

devisee p.  282,  §  1345  n. 

legacy,  when  payable p.  283,  §  1368  n. 

lost  will,  probate  of p.  432,  §  1338  n. 

mistake  in  name  in  bequest  to  chari- 
table corporation p.  282,  §  1340  n. 

part  payment  of  legacy p.  434,  §  1660  n: 

probate,  appeal  from  order  revoking, 

effect  of. p.  423,  §  1331  n. 

averment  of. p.  363,  §  454  n. 

petition  for  essential  averments  in. . . 

p.  422,  §1300  n. 

provision  indefinitely  restrainingright 

of  alienation  void p.  270,  §  715  n. 

revocation  of 

p.  281,  §§  1292  n.,  1299  n.,  1308  n. 

conveyance,  when  not  a.  .p.  281,  §  1308  n. 
judgment  of  partial,  when  void 

.................a....  p.  4«0,    g    AO«M^  lb 

marriace  as p.  281,  §  1299  n. 

signing  of  testator's  name  by  witness. . 

p.  281,  §  1276  n. 

specific  devise  not  chargeable  with  gen- 
eral leffacy p.  283,  §  1345  n. 

uncertain  bequests  will  not  avoid. . 

p.  423,  §  1312  n. 

widow's  election p.  423,  §  1333  n. 

Wilmington,  repeal  of  acts  relating  to 

p.  577  b. 

Wines.    See  Adulteration. 
Witnesses.    See  Contempt;  Evidbnoe. 
attendance  before  United  States  land 

officials,  mandamus  to  compel 

p.  446,  §  1986  n. 

bench-warrant  to  compel  attendance. . 

..p.449,  §2061n. 

credibility,  defendant  as  witness  in  his 

own  behalf p.  448,  §2061n. 

false  in  part p.  448,  §  2061  n. 

impeached  witness p.  449,  §  2061  n. 

instruction,  when  proper.,  p.  448,  §  2061  n. 

relationship p.  449,  §  2061  n. 

cross-examination p.  447,  §  2048  n. 

defendant  as,  credibility. .  .p.  483,  §  1323  n. 
as,  cross-examination. . .  .p.  483,  §  1323  n. 
cross-examination  as  to  confession  of 

crime p.  483^  §  1321  n. 

in  action  by  executors,  detendant  as, 

in p.  431,  §  1582  n. 

in  different  information 

p.  443,  §1882  n.;  p.  483,  §  1321  n. 

discharge  on  habeas  corpus  of  witness 

unreasonably  detained.. p.  449,  §  2066  n. 

examination p.  447,  §§  2044  n.,  2045  d. 

hypothetical  question  of  expert. ... . 

p.  447,  §  2045  n.;  p.451,§26n. 

exclusion  from  court-room.  .p.  447,  §  2043  n. 

fees p.  449,  §  2064  n. 

^ood  character  o^evidence  of  .n.  448,  §  2053  n. 
impeachment,  affidavits  or  letters  of 

witnesses p.  448,  §  2062  n. 

by  admissiouB  in  original  complaint 
p.S(^§446n. 


pocritioii 
tB3.  g  1321  n 
U3,S2052ii 
48.  8  2051  n. 
21  n.,  1323  a 
ISn,  g  1321  D 
147,  9  2051  D 
iot.... 
m.  §  1368  n 
nnst  b« 
147,  9  20S1  □ 
133,8  132311 

147,  8  2049  a 
matten 

148,  S  2052  □ 
inestion 
US,  g2002n 
.  448,  2051  D 

148,  8  2051  n 
448,8205211 
147,  9  2001  s 
448,9205211 
U3,918S2ii 


WltnoMoa,  leading  queitioiu.  p.  417.  8  2046  n. 

recalling p- 447,  §2(ld0n. 

refKBiiing  memory p.  «7,  g  SWT  n. 

ref aging  to  testify  before  grand  jnry .  . . 

p.  4:2,  8  1919  n. 

mbpceno,  refasal  to  obey. .  .p.  44d.  §  19S6ii. 
Words  &nd  pluraaa*.  Sm  DEFcrnoNs. 

conviction p.  470,  8681  ■. 

gtaders' rejeotioD p.  305,  3  1771  >. 

knowingly p.  4SI,  17  il 

lode p.  392,8  7«iL 

malice -.£l.^'>  ^  ^  *- 

ornftment* P- 28%  8  132Sa 

personal  pn^ert^ p.  451,  J  7i. 

persona p.  341,  §lTt. 

placer p.  392,  87481. 

property. p.  249,  8  14  a. 

reoeived p.  303,  9  1S44  n. 

recoseea. p.  344.  9  73  n. 

■essiona p.  344,  S73n. 

willful p.  4S1.  S7n. 

Writ  otroTinr.    Sea  iNjUNonons. 

nlta    Valley,   asprc^riation    for 
ptlicbaMofr(iadalii....p.  130,  9  3586*. 


